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Partially dissenting opinion of S&ondji Roland Adjovi

1. The mandate of the Working Group deals with arbitrary detention and sets a
prerequisite: the situation submitted for its consideration must constitute one of detention.
However, the Working Group seems to be regressing in this interpretation, which undermines
the protection enshrined in international instruments.

2. Indeed, the source asserts that the period during which Mr. Ghosn was released on
bail should also be taken into account, whereas the majority of the Working Group concludes
otherwise.

3. In my view, detention within the meaning of the Working Group's mandate was never
conceived in a strict sense but rather as a restriction of the freedom of movement that the
individual naturally enjoys. Indeed, in the texts relating to the Working Group, both detention
and deprivation of liberty, a broader concept, are referred to. In other words, and in principle,
deprivation of liberty or detention is a de facto situation arising from restrictions on the
enjoyment of the freedom of movement. This definition will be all the more important where
the restrictions are part of a criminal law framework, as in the present case, in order to ensure
judicial review of the deprivation of liberty as required in a State governed by the rule of law.

4, The Working Group, in its jurisprudence, had considered that house arrest could
constitute detention under certain conditions. I am convinced that any restriction on freedom
of movement of the individual constitutes a deprivation of liberty. However, the conditions
for such a restriction to be arbitrary would necessarily be different from a situation of
confinement in a place controlled by the State. It remains essential that such a restriction is
provided for by law and therefore has a legal basis. The restriction must be justified in every
respect. And the restriction must not be based on discrimination in violation of the principle
of equality before the law.

5. In the present case, in my view, the Working Group should have recognized that the
release on bail constituted a situation of restriction of liberty and thus a deprivation of liberty
which was within its mandate. In its opinion, the Working Group clearly notes that the
conditions of this situation are extraordinary, but it does not take them into account because
of its position rejecting that it constitutes detention. And that is why | am issuing this partially
dissenting opinion. In my view, the situation does indeed constitute a deprivation of liberty
which falls within the mandate of the Working Group and the conditions imposed should
have been assessed to determine whether they are such that the situation has become arbitrary

6. The Working Group has missed another opportunity to consolidate the protection of
the individual from the monopoly of legal violence that the State is trying to exercise over
him. Today, with a State policy focused on security risks, particularly terrorism, the State is
arrogating more and more rights to itself, by derogating from the principles that protect us,
and it is the very role of human rights institutions to stay the course to frame these
developments in order to ensure continued protection of the individual. The Working Group,
by refraining from considering any restriction of liberty as a deprivation of liberty, misses its
fundamental mission and runs the risk of allowing situations where the State is resourceful
to slip through the cracks. | regret to have to disagree in these circumstances, even though
my voice is still in a minority.
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