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Individual opinion of Working Group member Elina Steinerte
(partially dissenting)

1. The majority of the Working Group in this Opinion concludes that the detention of Mr.
Bilash is arbitrary under category I, inter alia, because of the vague provision contained in
Article 174 of the Kazakh Criminal Law (see paras. 65-69 of the Opinion). This is the first time
in the entirety of the Working Group’s mandate that the Working Group engaged in the
examination of Article 174 of the Kazakh Criminal Code and the majority concluded that the
said provision is overly broad and lacks the requisite degree of legal certainty. In other words,
the majority of the Working Group determined that Article 174 of the Kazakh Criminal Law
could not be invoked as a legal basis justifying the detention of Mr. Bilash. However, in making
this determination, the majority of the Working Group chose to depart from the well-established
jurisprudence of the Working Group without providing any explanation for doing so and | am
unable to support such a departure.

2. In instances when faced, for the first time, with allegations of overly broad legal
provisions invoked to justify deprivation of liberty, it is the established practice of the Working
Group to examine these provisions and allude to the State concerned of the need to re-examine
these in the light of the absolute prohibition of arbitrary detention. By doing this, the Working
Group avails the State concerned with the possibility of bringing its national legalisation in
compliance with the absolute prohibition of arbitrary deprivation of liberty. This is evident, for
example, in Opinions No. 64/2020, para. 38; No. 37/2020 paras. 60-61; 16/2020, paras. 64-72;
8/2020, paras. 66—68; No. 36/2018, para. 51; No. 35/2018, para. 36; 41/2017, paras. 98-10.1.1

3. In all these Opinions, faced with allegations of vague legal provisions for the first time,
the Working Group analyses them and alludes the State concerned of the problem areas. The
vague language of the provisions is considered as a factor contributing to the finding of arbitrary
detention, but the Working Group does not establish that these legal provisions per se caused
the occurrence of arbitrary deprivation of liberty. This is entirely appropriate as it is to be
recalled that a finding of arbitrary detention under category | of the Working Group entails
detention without legal basis. Therefore, declaring that a legal provision duly adopted by the
national legislator cannot be invoked as legal basis justifying detention is very far-reaching and
grave.

4. This is contrasted with instances when the Working Group is asked to return to the

examination of legal provisions which it has already noted as vague and overly broad previously.

In such cases, making clear reference to its previous jurisprudence which highlighted the issue
with the legal provision at hand, the Working Group determines that the said provision(s) per
se caused the arbitrary detention. This is evident, for example, in Opinions No. 36/2020 at para.
54; No. 45/2019, para. 54; No. 9/2019, para. 39; 62/2018, paras. 57-59; No. 46/2018, para. 62;
22/2018, paras. 52-54. In all these Opinions the Working Group makes a clear reference to its
previous jurisprudence concerning the legal provision(s) at hand and noting absence of progress
in addressing the issues raised earlier, makes a finding of arbitrary deprivation of liberty, inter
alia, on the basis of vague and overly broad legal provisions under category I.

5. In the present case, the majority of the Working Group, having no previous engagement
with Article 174 of the Kazakh Criminal Code, declared the provision to be vague and overly
broad, leading to finding under category I. In doing so, the majority relied entirely on the
examination of this provision carried out by the Human Rights Committee in its 2016
Concluding Observations on Kazakhstan and the 2019 visit report of the Special Rapporteur on

18/20

-

It should be noted that Opinions 64/2020 and 37/2020 was adopted during the very same session as the
present Opinion.
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the promotion and protection of human rights and fundamental freedoms while countering
terrorism. The majority of the Working Group provided no explanation for taking such an
approach in this case and | am unable to support it. Not only this departure contravenes the very
principle of legality that the majority is seeking to uphold by creating inconsistencies in the
Working Group’s jurisprudence. Such an approach may also have a chilling effect on the
willingness of the States to engage constructively with the Special Procedures of the Human
Rights Council. In the present case, a report by another UN Special Procedure mandate has
served as a basis for the findings made by the majority of the Working Group. Although that
report analyses the same provisions that the Working Group was required to analyse, it does so
from the perspective of a different mandate and not from the point of view of prohibition of
arbitrary deprivation of liberty. While it is not unusual for the Working Group to refer to the
findings of treaty bodies and other Special Procedures’ mandates, it has never based its findings
under category | entirely on the assessment of such other bodies.?

6. Consequently, 1 respectfully submit that the concerns over the broad and vague
formulation of Article 174 of the Kazakh Criminal Code in this case should have been
considered by the Working Group as an element under category II.

2 The approach of the Working Group in this case can be contrasted with its approach in Opinion 8/2020
at para. 67 where the Working Group while making its own analysis under category II also notes the
views of the Special Rapporteur on freedom of religion or belief on the same legal provision.
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Individual opinion of Working Group member Se&ondji
Roland Adjovi (partially dissenting)

1. The majority of the Working Group did not retain category V in the present case. | would
like to express here my disagreement with such a position.

2. The principle of this category of arbitrary detention is that the situation submitted to the
Working Group would stem from a logic of discrimination in violation of the law. In the present
case, however, the discrimination appears to me to be established by the circumstances.

3. The authorities did not appreciate the activism of Mr. Bilash and that is why his
organization was never registered although he submitted a renewed application to that effect.
This is a first sign of unjustified differentiated treatment.

4, As a result of harassment by unidentified individuals, and fearing for his safety, Mr.
Bilash did not return home but took a room at the hotel. It was there that state agents attempted
to enter his room with a key allegedly provided by the hotel. The security chain did not allow
them to enter. While Mr. Bilash was talking to see their warrant, the agents broke down the
door, injuring him as he started to bleed. This is another degree of differentiated treatment.

5. The detention was the continuation of these two situations where it seems to me that
discrimination is established. For this reason, | also conclude that the detention in this case is
arbitrary under category V as defined by the methods of work.

6. Furthermore, | fully associate myself with the partially dissenting opinion of my
colleague, Steinerte Elina. It should be noted that, in the present case, the Working Group was
composed of only four members, the fifth member having not participated in the session, and
that the rules of procedure do not give a casting vote to the presiding member.
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