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1 See A/HRC/22/67 and Corrs. 1 and 2, communication to Nepal (22 October 2012).

2 See A/HRC/24/21, communications to Bangladesh (22 March 2013), Burundi (22 March 2013),
Guatemala (15 March 2013), Mexico (15 March 2013), Nepal (22 March 2013) and Uruguay (14
May 2013),
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3 Available at: http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=13204
&LangID=E.

4 Available at: http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=13330
&LanglD=S; and http://www.ohchr.org/SP/NewsEvents/Pages/DisplayNews.aspx?NewsID=13249
&LangID=S.

5 Available at: http:/Avww.ohchr.org/SP/NewsEvents/Pages/DisplayNews.aspx?News|D=13486&L angID=S.
6 Available at: http:/Amw.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=13310&LangID=E,
7 Available at http:/Aww.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=13341&L angID=E..
8 Available at; http:/Amw.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=13482&LanglD=E
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9 Human Rights Council resolutions 12/12, para. 1; and 9/11, para. 1.

10 E/CN.4/2006/91; A/HRC/5/7, both documents with further references.
11 E g. CAT/C/COL/CO/4 (2010), para. 27
12 AJHRC/16/48, para. 39; A/HRC/22/52, paras. 23-26, 32-34; A/HRC/7/3/Add.3, para. 82;

A/HRC/14/23, para. 34.

13 Inter-American Commission on Human Rights (IACommHR), Annual Report, 1985-86, AS Doc. No.

OEA/Ser.L/V/11.68, Doc. 8 rev. 1 (26 September 1986), p. 193,

14 Inter-American Court of Human Rights (IACtHR), Myrna Mack Chang v. Guatemala, 25 November

2013 (Merits, Reparations and Costs), para. 274.

15 The Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa highlight

that the right to an effective remedy includes “access to the factual information concerning the
violations”. Principle C (b) (3).
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17

18

19

20

European Court of Human Rights (ECtHR), El-Masri v. the former Yugoslav Republic of Macedonia
(n°® 39630/09), 13 December 2012, para. 191, the Court emphasizes “the great importance of the
present case not only for the applicant and his family, but also for other victims of similar crimes and
the general public, who had the right to know what had happened”.

E/CN.4/2006/91, para. 38.
A/HRC/16/48, pp. 12-17.

General Assembly resolution 60/147, annex, para. 24; see also IACommHR (fn 13), p. 193; IACtHR
(fn 14), para. 274; ECtHR (fn 16), para. 192,

Some of them have produced important reports, including Brazil’s Nunca Mais, Guatemala’s
Proyecto Interdiocesano de Recuperacion de la Memoria Histérica (REHMI), Uruguay’s Nunca Mas,
Northern Ireland’s Ardoyne: the Untold Truth, and Greenbsoro’s Truth and Reconciliation
Commission’s Final Report.
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21 Mandates and final reports of commissions are available at: http://www.usip.org/publications/truth-
commission-digital-collection; see also Priscilla Hayner, Unspeakable Truths: Transitional Justice
and the Challenge of Truth Commissions, an ed. (London, Routledge, 2011).

22 A/HRC/21/46, paras. 28-46; A/67/368, paras. 23-57 .

23 A/HRC/21/46, paras. 22-27 .

24 |bid., paras. 47-53; see forthcoming report of the Special Rapporteur to the General Assembly at its
sixty-eighth session.
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25 Pablo de Greiff, “Theorizing Transitional Justice”, in: Nomos LI: Transitional Justice, Melissa S.

Williams, Rosemary Nagy and Jon Elster, eds. (New York, New York University Press, 2012) .

26 For the “normalization” of transitional justice measures, see Pablo de Greiff, Some thoughts on the

development and present state of transitional justice, Journal for Human Rights, vol. 5, No. 2
(2011).

27 See para. 35 below. The resolution establishing this mandate refers both to addressing “gross human

rights violations and serious violations of international humanitarian law”, Human Rights Council
resolution 18/7, preamble, eleventh paragraph.
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Mandates frequently include other elements, such as the specifications of the powers of the
commission(e.g., subpoena, search and seizure), selection and appointment procedures, or the names
of appointees.

Hastening to add that as tendencies, “outliers” can be identified regarding most of them, and that the
rate and even the direction of expansion are often not linear.

Argentina(9 months); Chile(6 months with a possible 3-month extension); El Salvador (6 months);
Guatemala(6 months with a possible 6-month extension).South Africa(24 months with a 3-month
extension).

Sierra Leone(3 months preparatory period, 12 months of operation with possible 6-month
extension); Peru (3-month preparatory period extended one month, 18-month duration, 5-month
extension); Timor-Leste (2-month preparatory period, 2 years of operation with a possible 6-month
extension); Liberia (3-month preparatory period, 2 years of operations, a 3-month wrap-up period,
and a possible 3-month extension); Kenya (3-month preparatory period, 2 years of operation,
6-month extension).See Hayner (fn 21), pp.268-273 and corresponding mandates.
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32 Decree/Decreto 187/83, 15 December 1983,

33 Mexico Peace Agreement -Provisions Creating the Commissions on Truth, art. 2 : “serious acts of

violence [...] whose impact on society urgently demands that the public should know the truth”,

34 South African Promotion of National Unity and Reconciliation Act 1995(Act 95-34), 26 July 1995,

ch. 1, definitions, available at: http://www.justice.gov.za/legislation/acts/1995-034.pdf .

35 Regulation No.® 2001/10 on the Establishment of a Commission for Reception, Truth and

Reconciliation in East Timor, UNTAET/REG/2001/10, 13 July 2001, section 1(c)-

36 Ibid., section 1 () in conjunction with Regulation N0.1999/1 on the Authority of the Transitional

Administration in East Timor, UNTAET/REG/1999/1, section 2.
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37 See Act to Establish the Truth and Reconciliation Commission of Liberia (TRC Act of Liberia), 12
May 2005, arts. Il and IV, available at: http://trcofliberia.org/about/trc-mandate.

38 The Truth, Justice and Reconciliation Commission Act 2008 of Kenya (TJRC Act of Kenya), part 11,
arts.5(a), 5(c), 6 (a), available at: http://www.tjrckenya.org/images/documents/TJRC-Act.pdf.

39 See Final Report of the Truth and Reconciliation Commission/Informe Final de la Comisién de la
Verdad y Reconciliacién (TRC of Peru), vol. 6, ch.1, sect.5and 8; vol. 8, ch.2, sect. 1, available
at: http://www.cverdad.org.pe/ifinal/index.php.

40 See Report of Truth and Reconciliation Commission of Sierra Leone (TRC of Sierra Leone), Witness
to Truth, ch.2, pp.100, 105, 169, available at: http://www.sierraleonetrc.org; Truth and Reconciliation
Commission of Liberia, Final Report, vol. Il, consolidated final report, pp. 222, 252, 279, available
at: http://trcofliberia.org/reports/final-report; Final Report of the Commission for Reception, Truth
and Reconciliation in East Timor (CAVR), Chegal, part7, ch. 7.7, 7.8, part 11, ch. 4.1; available
at: http://etan.org/news/2006/cavr.htm.

41 See the useful UN-Women publication by Nahla Valji, with Romi Sigsworth and Anne Marie Goetz,
A Window of Opportunity: Making Transitional Justice Work for Women, 2nd Edition (UN-Women,
2012), pp.9-16.
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42 The Report of the Argentine National Commission on the Disappeared (CONADEP), Nunca M&

(1984), ch.6; available at http://www.desaparecidos.org/nuncamas/web/english/library/nevagain/
nevagain_001.htm.It is worth pointing out that all recommendations of the commission fit in a single

page.

43 Supreme Decree No. 355, 25 April 1990, Art.1.

44 Act 95-34 (fn 34), art. 3, para. 1 (a). It should be noted that this phrase, mostly without any changes

in the wording, recurs in the mandates of many subsequent commissions.

45 Higher Decree (Decreto Supremo) No. 065-2001-PCM, art. 2 a.
46 TRC Act of Liberia (fn 37), art. VII, section 26 a (ii).
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47

48

49

TJRC Act of Kenya (fn 38).

The TRC of Peru devoted significant attention to recommendations concerning exhumations. See
Final Report (fn 39), vol. IX, ch.2, sect. 3.

For the notion of complexity in reparations programmes as well as detailed information and analysis
of reparations programmes, see Pablo de Greiff, ed., The Handbook of Reparations(Oxford, New
York, Oxford University Press, 2006).
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50 See TRC of Peru, Final Report (fn 39), vol. IX. Only parts of the comprehensive reparations
programme have been implemented.

51 Truth and Reconciliation Commission of South Africa (TRC of South Africa), Final Report, vol. 5,
p. 312, paras. 22-23, available at: http://www.justice.gov.za/trc/report. The reparations proposals
were rejected by the government, which implemented a significantly more modest programme, see,
e.g., Christopher J. Colvin, “Overview of the Reparations Program in South Africa”, in De Greiff,
The Handbook of Reparations (fn 49), p.176.

52 Report of the CAVR(fn 40), part 11, ch. 12,

53 Despite this, Tunisia is presently considering a draft law creating a commission with the
responsibility to also implement reparations programmes(see A/HRC/24/42/Add.1, para. 37).

54 Chile’s TRC was barred from making attributions of responsibility — that function was reserved to
judicial authorities — but this did not prevent it, in accordance with its mandate, from referring
evidence of criminality to courts. The Commission on Truth for El Salvador refrained from pushing
for prosecutions, not because it did not find sufficient prima facie evidence of violations, nor because
it thought prosecutions in any way undesirable, but because it did not trust Salvadoran courts at the
time to be capable of carrying out fair trials, see Hayner (fn 21), p.49.

55 The TRC of Peru constructed 47 such cases, see Final Report(fn 39), vol.VIl, chap. 2.Progress on
these cases, however, has been slow.

56 South African Act 95-34 (fn 34), ch.4.
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57 Subsequent prosecutions have been scant, however.

58 A/HRC/21/46, paras. 36-39.

59 See A/HRC/22/67 and Corrs. 1 and 2, communication to Nepal (22 October 2012).
60 See A/HRC/24/21, communication to Burundi (22 March 2013).
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61 Tunisia country visit report, A/HRC/24/42/Add.1, paras. 38-39. A possible way of addressing both
systemic issues and individual cases of corruption would be the establishment of dedicated
independent bodies with the professional capacities and specialisation for investigating financial files
and settling individual corruption cases by arbitration. These bodies may conduct joint investigations
and/or establish meaningful information sharing methods. In Tunisia, a specific investigation body
was established, the National Commission of Investigation on Corruption and Embezzlement, that
was composed of generalists on the systemic issue of corruption and technicians with specific
expertise on investigating financial files. This Commission ran in parallel to a fact-finding
commission on the gross human rights violations committed during the uprising. The Commission of
Investigation on Corruption and Embezzlement then recommended the establishment of a permanent
anti-corruption body at the constitutional level, see A/IHRC/24/42/Add.1, para. 53.

62 Decree 187/83 (fn 32). Confirming the point that most cases do not fall squarely on either side of the
classificatory spectrum, the decree creates a 16-member commission, with ten members appointed by
the President and three additional members to be appointed by each of the two chambers of Congress
“as direct representatives of the people and of the Provinces of the Nation”. One of the chambers did
not make any appointments. The design thus involved also the legislative power in the selection of
commissioners (12 men and one woman finally appointed) .

63 In the Supreme Decree that established the National Commission for Truth and Reconciliation of
Chile, President Aylwin announced the names of the eight commissioners (six men, two women),
designated its president, and even its executive secretary,see Supreme Decree N0.355,25 April 1990,

64 Higher Resolutions/Resolucidnes Supremas N =330-2001-PCM, 6 June 2001; N<=065-2001-PCM, 4
June 2001; N<=101-2001-PCM, 4 September 2001; N=438-2001-PCM, 5 September 2001 (ten men,
two women appointed).

65 Law No. 12.528, 18 November 2011; Diario Official da Uniao LIII, No. 91, 11 May 2012 (five men,
two women appointed).
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66 Dahir No. 1.04.42 of the 19th of Safar 1425, 10 April 2004 (16 men, one woman).

67 Legislative bodies may be considered more deliberative and consultative than executive powers. This
may or may not be the case. In Chile, for example, transitional justice measures had long been
debated by the different parties of the coalition that won the elections which brought President
Aylwin to power, and were part of the political platform of the coalition, so in this sense, the
measures had been the subject of public deliberation. See Elizabeth Lira, The Reparations Policy for
Human Rights Violations in Chile, in: de Greiff, The Handbook of Reparations (fn 49). On Tunisia,
see the Special Rapporteur’s report on his visit to the country, A/HRC/24/42/Add.1 .

68 17 members (nine men, eight women), see TRC of South Africa, Final Report (fn 51), vol. 1.
69 Seven members(four men, three women),see TRC of Sierra Leone, Final Report(fn 40), vol.1, ch.2.
70 Nine members (five men, four women), see TRC of Liberia, Final Report (fn 40), vol. 1.

71 Seven members (five men, two women), see, on the selection procedure, UNTAET/REG/2001/10 (fn
35), section 4.

72 Seven members(four men, three women),see TIRC Act of Kenya(fn 38),clauses 9,10,and first
schedule.
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73

74

75

Imposing narrow deadlines on consultative procedures defeats part of the purpose of establishing
them in the first place, see TIRC Act of Kenya (fn 38), first schedule.

The fact that selection panels are not responsible for appointments but merely for recommendations
also weakens the incentive to think about their selections in a way that would, at least jointly, cover
the required technical competencies; they have no reason to think what a group of commissioners
would look like from a technical perspective for the panels do not determine the composition of the
commission as a whole.

The criteria should be both positive (e.g., demonstrable commitment to and leadership in the cause of
human rights; demonstrated accomplishments in the area) as well as negative (e.g., demonstrable lack
of conflict of interest — no prior membership in or support for an organization whose behaviour might
be the subject of investigation by the commission) .
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76

77

78

79

In addition to losing part of the signalling power, a very extended mandate makes commissions miss
a window of opportunity that allows them to capitalize on the positive reformist impetus of
transitional periods, increases the resource burden, and generates challenges associated with the
rotation of personnel, including commissioners.

See Hayner (fn 21), pp. 33, 43, 58,

Dates in parenthesis correspond to the year each commission started operations; numbers of staff at
peak-years, see Hayner (fn 21), pp. 268-273.

Aside from lawyers and other professionals familiar with criminal law; human rights, including
economic, social and cultural rights; and humanitarian law, truth commissions require competencies
in the following fields, among others: data entry, database design/ operation; translation; sociology,
history, and anthropology (forensic and social); psychology and other trauma-related disciplines;
gender; security sector experts (for witness protection, among other functions); development .
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80 See Hayner (fn 21), pp. 268-273.
81 E.g. reparations, disappearances, torture, gender violence .

82 E.g. investigations, public hearings, report writing.
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83

Again, even if not linear, the expansion in length of truth commission reports has led to documents
that virtually no policymaker will read in their entirety: the shortest report is that of the Commission
on Truth for El Salvador, at 252 pages; CONADEP’s report was less than 500 pages long; Chile’s
TRC more than 1,100 pages; South Africa’s TRC more than 4500; Peru’s TRC almost 8,000; Sierra
Leone’s TRC almost 1,900; East Timor’s CAVR more than 3200; Liberia’s TRC almost 1,400

841ndeed, Sierra Leone’s TRC suggests the country should consider “the creation of a new constitution”,

TRC of Sierra Leone, Witness to Truth (fn 40), vol. 2, ch. 3, para. 38,
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The mandate of Sierra Leone’s TRC states that “the Government shall faithfully and timeously
implement the recommendations of the report that are directed to state bodies and encourage or
facilitate the implementation of any recommendations that may be directed to others”, see The Truth
and Reconciliation Commission Act 2000, Supplement to the Sierra Leone Gazette Vol. CXXXI, No.
9, 10 February 2000, part V, art. 17,

The Act that established Liberia’s TRC (fn 37) stipulates succinctly, “All recommendations shall be
implemented,” section 48

The Liberian Supreme Court struck down article 48 of the TRC Act which made it mandatory for the
government to implement the Commission’s recommendations. The Court concluded that the article
usurped the powers of other branches of government which was not authorized by the constitution,
see Williams v. Minister of Justice, Attorney General, Independent National Human Rights
Commission and Government of Liberia, Supreme Court of the Republic of Liberia, 21 January 2011,
available at: www.mediafire.com/?uln6zkgoxl1zn3o.

For example, Chile’s Corporacion Nacional de Reparacion y Reconciliacion is an example of a
stand-alone institution created specifically to complete the fact-finding, victim-tracing, and the
reparation functions described in the mandate of the TRC.

Peru’s TRC recommended the establishment of a temporary interministerial working group and a
permanent autonomous body (Consejo Nacional de Reconciliacicn) attached to the presidency of the
council of ministers, which would have as its responsibilities to coordinate national policies
implementing the TRC’s recommendations, and to prepare draft bills that the executive could present
to the legislature concerning four broad areas:reparations, historical memory, justice,and institutional
reform, see Final Report(fn 39),vol.I1X,ch.2,sect.4.This body,however,was never established.

In Argentina, for example, responsibility for the implementation of the various reparation plans was
eventually assigned to the Secretar & de Derechos Humanos within the Ministry of Justice, Security,
and Human Rights, see e.g., Mar® Jos& Guembe, The Reparations for Grave Human Rights
Violations: The Argentinian Experience, in de Greiff, The Handbook of Reparations (fn 49), p. 21,

Not by design but by default, in Sierra Leone, the Human Rights Commission — the establishment of
which was one of the recommendations of the TRC—has assumed the role of a Follow-up Committee
envisaged by the Act, see TRC Act 2000 (fn 85), part V.
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92 Available at http://www.sierraleonetrc.org/index.php/resources/recommendations-matrix.

93 The Special Rapporteur would like to specifically highlight the OHCHR seminar on experience of

archives as a means to guarantee the right to the truth (2011), see report of the Office of the United
Nations High Commissioner for Human Rights on the seminar on experiences of archives as a means
to guarantee the right to the truth, A/AHRC/17/21,

94 See Human Rights Council resolution 21/7 on the right to the truth, 10 October 2012; report of the

Office of the United Nations High Commissioner for Human Rights: Implementation of the right to
the truth, A/[HRC/12/19 (2009) »

95 Council of Europe, Committee of Ministers, Recommendation No. R (2000) 13 to Member States on

a European policy on access to archives, 13 July 2000.
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Dahir Nr. 1-07-167.

The corresponding decrees implementing it should be elaborated and contain aspects relating to
accessing the archives of the Commission.

Which of course assumes their existence and (ideally) their good functioning. E.g., TRC of South
Africa, Report (fn 51), vol. 6, sect. 5, ch. 7, p. 729,

E.g., TRC of Sierra Leone, Witness to Truth (fn 40), vol. 1, p. 203. In Peru, the mandate of the TRC
required it to transfer its archives to the national Ombudsman office: S.D., 065-2001-PCM,
confirmed by Supreme Decree No. 101-201-PCM, 4 September 2001,

E.g., CAVR, Final Report (fn 40), part 11, p. 44; Truth Justice and Reconciliation Commission of
Kenya, Final Report, vol. 1V, pp. 76-77, available at: www.tjrckenya.org.

See ST/SGB/1999/6, whereby Secretary General Annan established “a special regime for the
management, utilization, preservation and disposition of the documents, records and other materials
of the Commission for Historical Clarification” in the archives of the United Nations in New York.
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All the records transferred from Guatemala’s CEH to the United Nations in New York are sealed, and
as far as anyone can tell, not even preservation efforts have been carried out.See, e.g., Trudy Peterson,
Final Act (2005), pp. 74ff. Aside from technical aspects relating to preservation there is the question
of the sheer physical safety of the archives, which have become an issue in different countries.

See Secretary-General’s bulletin, Commission for Historical Clarification, ST/SGB/1999/6, 8 June
1999. The Oslo Peace Agreement between the Government of Guatemala and the Unidad
Revolucionaria Nacional Guatemalteca (URNG) stipulated that the “Commission’s proceedings shall
be confidential so as to guarantee the secrecy of the sources and the safety of witnesses and
informants.” This, in itself, however, does not call for totally sealed archives, as is made plain by the
Secretary-General’s bulletin, which contains an exception for records “specifically designated by the
Coordinator of the Commission as being for the public domain”, although no such designation
appears to have been ever made, see Oslo Peace Accords, 23 June 1994, Agreement on the
Establishment of the Commission to Clarify Past Human Rights Violations and Acts of Violence that
have Caused the Guatemalan Population to Suffer, Operation, para. IV. For an in-depth description
on the question of the archives see Trudy Peterson, Final Act (2005), pp. 68ff.

Final Report of the Presidential Commission on Suspicious Death(Republic of Korea),
recommendations 14-4 and 15-3.

E.g., Liberia’s TRC, which, after stating the framing principle that “all TRC documentations [...] are
deemed confidential insofar as it does not affect the public interest objective of the TRC,” stipulated
that “all TRC witnesses statements marked ‘confidential’ or ‘not for public’ and TRC minutes and
Commissioners memos shall be deemed strictly confidential and subject to [a] 20-year prescription”,
see TRC Report (fn 40), vol 1, pp. 335 and 394,

TRC of Sierra Leone, Witness to Truth (fn 40), vol. 2, ch. 3, para. 534.

E.g., Sierra Leone’s TRC recommended that “Parliament refrain from passing legislation authorising
access by criminal justice mechanisms, either directly or indirectly, to information in the archives of
the Commission that was provided on a confidential basis”,see Witness to Truth(fn 40)vol.2,ch.3,
para.533.
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108 gSee http://www.cverdad.org.pe/apublicas/p-fotografico/e_yuyanapacha.php.

109 See http://www.cavr-timorleste.org/Posters/CAVR_poster.htm.

110 See http://www.sierraleonetrc.org/index.php/national-vision-for-sl .

111 For an elaboration of this topic, see Pablo de Greiff “On Making the Invisible Visible: the Role of
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‘Cultural Interventions’ in Transitional Justice Processes,” in Beyond Outreach, Clara Ramez-Barat,
ed. (New York, forthcoming).
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