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CrienanbHBIN JTOKJIA UMK TT0 BOTIPOCY O HE3aBUCUMOCTH Cy/Ied U aJBoKaToB JleaHmpo
Hecnyn coepuni nmoe3aky Ha Manbauckue Octposa ¢ 25 gespans o 1 mapra 2007 roga. On
OBUT IPUTJIAIICH TIPABUTEIHLCTBOM JIJISl OKA3aHUs IIOMOIIH BJIACTSAM B OCYIIECTBICHHH
" JIopoXHOM KapThl" 1O MOATOTOBKE I1aHa pedopM, MpuHATON npe3uaeHTom B mapte 2006 roza,
B YaCTHOCTH B OTHOIIICHHUH KOHCTUTYIIMOHAIHHON U IPaBOBOW pedopM, HaIllpaBICHHBIX Ha
CO3JIaHUE HE3aBUCUMOM Cy/IeOHON CHCTEMBI M 00eCIIeYeHUE MO ITTHHHOTO pa3/IeiICHUs BETBEH
BiacTd. CrierualbHbIN JOKIA YUK UMEN 00CTOSATENIbHBIE OeCe/Ibl C TOCYIapCTBEHHBIMH U

*

Hacrosmuit 1okyMeHT, KOTOpOMY IIPUCBOEHO YCJIIOBHOE 0003HAUEHHE YETBEPTON CECCUU
CoBera 1o npaBaMm 4elI0BEKa, 3allJIaHUPOBaH K PaCCMOTPEHHUIO Ha nsaToi ceccun Coera.
* %

PestomMe 3TOrO JOKYMEHTa pacpOCTpaHsIeTCsl Ha BCeX OPUIMABHBIX si3bIkax. Cam
JIOKYMEHT COJIEP>KUTCS B IPUIIOKEHUU K PE3IOME M PACIIPOCTPaHSIETCS TOJIBKO Ha S3bIKE
MIPE/ICTABIICHHUS.
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CyJIcOHBIMU JIOJDKHOCTHBIMH JIMIIAMH U CBOOOTHO BCTPEYAJICA C IMUPOKKUM KPYTOM JPYTUX JIHII,
MPEIOCTABHMBIINX €My aHAJIN3 TEKYIIMX MPOOJIeM, CTOSIIUX Mepe]T CyAeOHONH CUCTEMOM 1
aJIBOKaTCKUM KopIycoM Ha ManpauBckux OCTpoBax; KpoMe TOro, OH OeceoBai ¢
3aKJIFOYCHHBIMH B TIOpbMe Maadymie. [leas HacTosIIero q0KIaaa, KOTOPbIH OCHOBAaH Ha HTOTAxX
ITHX Oece, 3aKITI0YaeTCs B TOM, YTOOBI JaTh 001Iee TPeICTABICHNUE O CyIe0HOM cucTeMe
Manbausckux OcTpoBOB U MpodIemMax, ¢ KOTOPbIMU CTAJIKUBAIOTCS B HACTOSIIIIEE BPEMsI
OCHOBHBEIC CY6'I)€KTI)I CUCTCMBI OTHpaBHCHI/ISI HpaBOC}’,Z[I/ISI.

CrneunanbHbIi JOKJIAAUMK BECbMA IPU3HATENIEH IPAaBUTENLCTBY ManbauBckux OcTpoBOB
3a MPEIOCTABJICHHYIO EMY YHUKAJIbHYIO BO3MOKHOCTh O3HAKOMMUTBCS HAa MECTE C CUTYyaluel B
cyneOHOI cucteMe U poaHaIM3UPOBATh HBIHEITHEE COCTOSIHUE U chepy oxBarta pedopM,
HAIPaBJICHHBIX Ha MPUBEACHUE Cy1€OHON CUCTEMBI B COOTBETCTBUE C MEXAYHAPOIHBIMU
oOs3arenscTBaMu ManbauBckux OCTpOBOB, B IEPBYIO OUYEpeEb 0053aTENbCTBAMHU 110
MexnyHapoAHOMY MaKTy O IPa)XAaHCKUX U MOJUTHUYECKUX MpaBax U MexayHapoaHOMY MaKTy
00 HKOHOMUYECKHUX, COLIMATIBHBIX U KYJIbTYPHBIX MpaBax, K KOTOPbIM CTpaHa HEIaBHO
npucoequHuIack. OH BBICOKO OLICHUBAET 03a00YEHHOCTb U 3aMHTEPECOBAHHOCTD
IIPAaBUTENIbCTBA B IIJIAHE JOCTHKEHHSI HE3aMETMTEIBHOTO IPOrPecca B peaan3alii 9TON LEH.

Wrorn noesaxu nokasaiu, 4To KIKOYEBYIO POJb B JOCTHXKEHHUH JIFOOOT0 IpOrpecca Urpaet
TBEPAas HOJIUTUYCCKAA BOJIS B COUCTAHHUU C HAJIC)KAIIUM q)HHaHCI/IpOBaHI/IeM: HBIHCIITHEC
M0JIO’KEHUE CyZIeOHOM cucTeMbl Ha Manbauckux OcTpoBax 0JJHO3HAUYHO TPeOyeT
He3aMeUTUTEIHHOTO MPOBECHHUS YIIIyOJIeHHBIX peopM IJIsl 00ecrieueHus] COOTBETCTBHS
MHWHUMAJIbHBIM MCKAYHAPOAHBIM KPUTCPUAM HE3aBUCUMOCTHU U 3(1)(1)€KTI/IBHOCTI/I B paMKax
CUCTCMbI ICMOKPATUYCCKOI'O IIpPaBJICHUA . Takue aejii MOryT OBITE AOCTUTHYTHI JIMIIb HA
OCHOBC IMOCTOAHHOTO MOJIUTHUYCCKOI'O AaJIora MCXKAY NOJUTUICCKUMU CUIIaMH B CTpaHC IIPHU
HOJJIEPAKKE MEKIYHAPOAHOTO COOOIIECTBA B TE€X CIIydyasix, KOrja 3T0 He00X0IUMO.

B Hacrosiiee Bpemst cyaeOHas cuctema ManbauBckux OCTpoBOB ITOAYMHEHA TPE3UJEHTY
Y MI03TOMY HE SIBJIAETCS He3aBUCUMOM. Kak ciieIcTBUE OHA HE BBINIOJHAET CBOEH
OCHOBOITOJIATraroIEl pOJIU MO OTIPABIEHUIO IPABOCYAMS CIIPABENJIMBBIM U HE3aBUCUMBIM
00pa3oM U 1o 00eCIIeYeHHUIO U 3allIUTe MPaB yeloBeKka. JIuTenpHoe cojep:KkaHue Mo CTpaXken
10 cyna 0e3 Ha/IexKanero cyJeOHoro Hai30pa v MpoBeIeHue CyeOHOTO0 pa3oupaTenbCTBa, B
X0J1€ KOTOPOTO OOBUHSIEMbIE HE MIPE/ICTABICHBI aJJBOKATOM, ITPEICTABIISIOT COOOM MIMPOKO
pacrnpocTpaHeHHbIe siBlieHus. K uuciny apyrux HeIoCTaTKOB CyA€OHON CHCTEMBI OTHOCUTCS
cepbe3Hasi HeXBaTKa Cy/iel U aJIBOKATOB B OOJIBIIMHCTBE TEPPUTOPHAILHBIX €MHHUII, YTO, CPEIH
PoYero, 00YCIOBICHO CIIOXKHBIM TeorpadUIecKuM TMOJ0KEHUEM CTPAHBI, a TAKKE
HEJI0OCTAaTOYHOCTh BHYTPEHHUX BO3MOXKHOCTEH /1J1si 00ecTieueHus HaIIexKalie moaroToBKu
OyIylIMX Cy/eH U aJIBOKATOB IO BOIIPOCAM IPaBa, 3a UCKIIOUEHUEM 3aKOHOB IlIapuaTa, B
OTHOUIEHNUH KOTOPBIX UMEETCA ONpPEIEIECHHbIA MoTeHIMal. KpoMe Toro, paccieioBaHus Mo



A/HRC/4/25/Add.2
page 3

YTOJIOBHBIM JIeJ1aM HaXOATCS MOJIHOCTBIO B BEIEHUH MOJIUIMH, 6€3 OCYIIECTBIEHUS KaKOi-1100
Ha/I30pHOM POJIM MIPOKYPOPaMH UIIH CYJbSIMH, YTO CO3Ja€T CEpbe3HbIe MPOOIEMBI B IJIaHE
cOOJIIOJICHMSI TTPaB YesloBeKa Ha CTaJMM CIEACTBUs. B OTHOIIEHNH ciryObl IPOKYpaTyphl
CrennanpHblil JOKJIAAUYNK PEKOMEHAYET YUPEAUTH JOJDKHOCTh T€HEPAIIBHOTO MPOKYPOPA,
OTJINYHYIO OT JTOJKHOCTH I'€HEPAIBHOTO aTTOPHEs!, KOTOPBIA BXOAUT B COCTaB IIPABUTENILCTBA U
MIOATOMY JIOJDKEH OyZIeT COXpaHHUTh 3a COOOH JUIIb ()YHKIIMK COBETHHKA IO MPABOBBIM
BOIPOCaM IIpU MPAaBUTEILCTBE; MPEANONAraeTCsl, YTO FeHEpaIbHbIN IPOKYpOp OyaeT
HE3aBUCHUMBIM U OyJIeT UrpaTh Ba)KHEHIIYIO POJIb IPU MIPOBEACHUH MOIULIEHCKUX
paccienoBanuii. CieayeT NpuUBETCTBOBATh NPEAIPUHUMAEMBbIE YCUITUS IO KOJU(UKALIUY B
OTHOLIEHMH, B YACTHOCTH, Pa3pabOTKU HOBOTO YIOJIOBHOI'O KOJIEKCA U HOBOT'O YTOJIOBHO-
IPOIIECCYaTLHOTO KOJIEKCa C IENIbI0 COTJIACOBAHMUS 3aKOHOB IIapHaTa ¥ HOPM OOBIYHOTO IpaBa.

B oTHOImIEHNN aJBOKATCKOTO KOPITyca B CTpaHe HAa0II0JaeTCsl BEChMa OCTpasi HEXBaTKa
a/IBOKaTOB, B YaCTHOCTH B CUCTEME YTOJIOBHOTO MIPABOCY/IHS, UYTO CEPHE3HBIM 00pa3oM
CKa3bIBaeTCs Ha oOecrieueHnu npasa Ha 3amuTy. Kpome Toro, He3aBUCUMOCTD IOPHUCTOB HE
rapaHTUpOBaHa. 3a OTCYTCTBHEM acCOLMALIMU aJJBOKATOB BCE JUCLMILIMHAPHBIE BOIIPOCHI U
pOo0JIEMBI PEIIaOTCsl MUHUCTEPCTBOM IOCTULIMHU, KOTOPOE MOYKET JIMIIUTD JTUIEH3UU Ha
IOPUAMYECKYIO IPakTUKy. Crenyer co3aTh HE3aBUCUMYIO acCOIMAIIMIO a/IBOKATOB, C TEM
YyTOOBI aJIBOKATHI 00J1a/1a]I1 TpeOyeMOi He3aBUCUMOCTBIO ITPH OCYLIECTBIEHUH CBOUX
npodeccuoHaIBHBIX 00s3aHHOCTEH. AccolHanus T0JKHAa 0TBEYaTh, B YaCTHOCTH, 32
IPOBE/ICHUE OOIINX IK3AMEHOB /IS TIOTYYEHUS JIMIICH3UH Ha aJIBOKATCKYIO MIPAKTUKY, BbIIady
WIH U3bSTHE JIMLIEH3UH, FapaHTUPOBAHHOE COOJII0IEHNE MUHUMAJIbHBIX CTAHIapPTOB IIPU
BBITTOJIHEHUH MTPO(PECCHOHATBHBIX aIBOKATCKUX 00S3aHHOCTEH, IPHUHATHE PEIICHUH 110
JUCIUIIMHAPHBIM BOIIPOCAM U B IIEJIOM - 3a MIPE/ICTABICHUE HA HE3aBUCUMON OCHOBE MHTEPECOB
aJIBOKaTOB.

CymecTByeT HacyniHast HeOOXOAMMOCTb B CPOUYHOM MPOBEACHUH TITYyOOKUX pedopm Iist
oOecrieyeHus Toro, 4ToOsI cyneOHas cuctema ManbauBckux OCTpPOBOB COOTBETCTBOBAJIA
MUHHMAaJIbHBIM MEXTYHAPOTHBIM KPUTEPUSIM HE3aBUCUMOCTHU U 3()(PEKTUBHOCTH B paMKax
CHUCTEMBI IEMOKpAaTUUECKOTo npapiieHus. B 310 cBsa3u CriennalibHbINA JOKIAUUK
IPUBETCTBYET PELIECHHUE MTPABUTENIBCTBA IPUCTYIUTH K IIMPOKON KOHCTUTYILIMOHATIBHON U
3aKOHO/IaTENIbHOM pedopMe, HAIIEJICHHOM Ha pa3/ieJieHue BETBEH BIACTH U CO3/IaHUE
HE3aBUCHMOM Cy/1Ie0OHOM CHCTEMBI, a TaK)Ke TIPOBECTH NEPBbIE JEMOKPATUIECKHE BEIOOPHI B
ctpae B 2008 rony. OH moompsieT BceX TeX, KTO CTPEMHUTCS YCHEIHO OCYIIECTBUTH 3TH
OCHOBOITOJIAraronre peopmel, K JaTbHEHIIIEMY TPUIIOKEHUIO UX YCUIIUN IS TOCTHKECHHUS
9TOM LIeJIM B 3aIUIAHUPOBAHHBIE CPOKU. B 4acTHOCTH, OH TBEPJIO MOIAEPKUBACT CKOpEHIIEe
npUHITHE TpoeKkTa KOHCTUTYIMH, KOTOPBIN B HACTOSIIEE BPEMSI HAXOAUTCS HA pACCMOTPEHUH
CnenumansHoro mapkiuca (KoHcTuTymoHansHas accamOiies), 1 HaCTOSITEIbHO MPU3BIBACT
BEyLIUE NMOJIUTHYECKHE TAPTUH BO30OHOBUTH IIEPErOBOPHI, C TEM YTOOBI 00ECIIEUNUTD €€
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NPUHSATHE B HAMEUCHHBIN CPOK, KAKOBBIM COTJIACHO TIPAaBUTEILCTBEHHOMY TUIAHY TIPOBEICHUS
pedopwm sBisiercss 31 mas 2007 rona.

CrienanbHBIN JIOKJIa YUK TTOJIOH HAJIEXK]T Ha TO, YTO BCE T€ MPEICTABUTEIN
MIPABUTEILCTBA, CYACOHON CHCTEMBI U TPaXTaHCKOTO OOIIECTBA, KOTOPHIE CTPEMSITCS K
MOCTPOCHUIO HE3aBUCUMOM, OeCTIPUCTPACTHON, 3P (EKTUBHOMN U TpaHCTIAPEHTHOU Cy1eOHOM
CUCTEMBI, HAWIYT B MOJATOTOBICHHBIX MM BBIBOJIAX M PEKOMEHIAIUSIX T€ SJIEMEHTHI, KOTOPHIC
MOCITY’KaT UM PYKOBOJICTBOM H IOJJICPIKKON B UX yerusax. OH TakKe HaJIeeTcs, 4To
MEXyHAPOAHOE COOOIIECTBO OCO3HAET B 3TOT KIFOYEBOH MOMEHT UCTOPUHU CTPAHBI BCIO
HEOTJIO)KHOCTh OKa3aHUsI IPaBUTENbCTBY ManmbauBCKUX OCTPOBOB YCTOWIMBOM ITOMOIITH
COOTBETCTBYIOIIIETO POJIa M YPOBHS, KOTOpasi HEOOXOMMa JTsl TOCTHXKEHUS TIOCTABICHHBIX
eJIeH U JJIs TOTO, YTOOBI CTpaHa CMOTJIA YCIICITHO OCYIIECTBUTH MEPEX0] K IEMOKPATHH, U
HACTOSATEIHHO MPOCUT €T0 0Ka3aTh TaKyIO MOMOIIIb.
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. INTRODUCTION

1.  Pursuant to his mandate, the Specia Rapporteur on the independence of judges and
lawyers visited Maldives from 25 February to 1 March 2007 at the kind invitation of the
Government. He had been invited by the Government to assess the situation of thejudiciary in
the country and assist the authorities in the implementation of a number of constitutional and
legal reforms aimed at establishing an independent judiciary and areal separation of powersin
the country, pursuant to the Road Map towards a Reform Agenda adopted by the President in
March 2006.

2. During hisvisit in the capital, Malé, the Special Rapporteur held meetings with the
President of Maldives, Maumoon Abdul Gayoum, a number of government ministers, judges
from courts at various levels, the Attorney-General, prosecutors, lawyers, and representatives
of international organizations and of local non-governmental organizations. He travelled to
Addu atall, in the south of the archipelago, where he met with judges of that region aswell as
civil society representatives. He also visited the Maafushi prison where he interviewed severa
detainees.

3.  Beyond the current political difficulties that have arisen, there exists a consensus to adopt
in-depth institutional and structural reforms, especialy with regard to the judiciary. Thisiswhy,
by means of his conclusions and recommendations, the Special Rapporteur aims to support and
encourage the prompt realization of this objective. He urges the international community to
strongly support this process in a sustained manner.

[I. MAIN FINDINGS
A. General political and legal background

4.  The Republic of Maldives gained independence on 26 July 1965. Article | of the
Constitution providesthat it is “a sovereign, independent, democratic republic based on the
principles of ISslam”. The President of the Republic, Maumoon Abdul Gayoum, came to power

in 1978. The principle of separation of powers and the independence of the judiciary is not
enshrined in the Constitution. Under the Constitution, the President is the most powerful political
institution: heisthe Head of State, Head of Government and Commander-in-Chief of the Armed
Forces and the Police of Maldives. Heis, further, the supreme authority for the propagation of
the tenets of Islam in Maldives and head of the judiciary. The President also appoints the Cabinet
of Ministers. The People’ s Majlis (Parliament) is made up of 50 members, of which 42 are
elected by popular vote and 8 are appointed by the President.

5.  TheMaldivian legal system isacombination of sharialaw and codified common law.
However, statutory law is embryonic or absent in many areas. The legal framework still falls
short of international standards particularly in areas relating to freedom of expression, freedom
of association, freedom of religion, women’srights, workers' rights and criminal justice. Since
its independence, Maldives has ratified the Convention on the Rights of the Child in 1991 and its
two Optional Protocols in 2002 and 2004; the Convention on the Elimination of All Forms of
Discrimination against Women in 1993; the International Convention on the Elimination of

All Forms of Racial Discrimination in 1984; and the Convention against Torture and Other
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Cruel, Inhuman or Degrading Treatment or Punishment in 2004 and its Optional Protocol in
February 2006. In awelcome step, in September 2006, Maldives aso adhered to the
International Covenant on Civil and Political Rights (ICCPR) and its Optional Protocol enabling
individuals to submit petitions to the United Nations Human Rights Committee, and also to the
International Covenant on Economic, Social and Cultural Rights (ICESCR). These instruments
entered into force on 19 December 2006.

6.  Since 2003, notably after a shooting incident in the Maafushi prison in which several
detainees were killed and wounded, mounting pressure from the civil society and repeated
demonstrations, in particular by the emerging opposition party called the Maldivian Democratic
Party (MDP), have led the President and his Government to decide to embark upon democratic
reforms. To that effect, in December 2003 the President set up a Human Rights Commission and
in February 2004 he decided to revise the Constitution in order to establish a separation of
powers. In March 2006 the Government adopted a Road Map for the Reform Agenda which
includes commitments to strengthening governance and the protection of human rights,
enhancing the independence of the judiciary, developing a multiparty system and holding the
first multiparty electionsin 2008, and enhancing the role and freedom of the media. Concerning
the judiciary, proposed reforms include the adoption of a new Constitution which will include
the principle of an effective separation of powers, the establishment of a Supreme Court and the
tabling before Parliament of anew Penal Code, a number of bills establishing a new criminal
procedure as well as a bill regulating the powers and duties of the police.

B. Recent economic and social changes affecting thejudiciary

7. Until 15 years ago, Maldivian society did not have magjor interactions with foreign
countries. There was no concept of property, and very limited commercia exchanges. Today,
especially due to the massive growth of tourism, property has become very valuable and new and
complex issues have arisen in relation to construction. At the same time, the country has
experienced dramatic social changes. Assaults and violence have increased considerably, as have
money laundering and counterfeiting. Drug trafficking and consumption have become
widespread, emerging as the most important social problem of the country. Y et, faced with those
new challenges, judges and lawyers have not been provided with the required legal instruments
to address them. The only areas in which reforms were introduced relate to family law, in
particular marriage and divorce, which used to be settled amicably and are now settled in the
courts.

C. Thecourt system

8.  The Constitution of Maldives statesin its article 39 that the President shall be “the highest
authority of administering justice in the Maldives’. Heis both the head of the judiciary and the
final arbiter of appeals. The Constitution provides for the President to determine the number of
courts and their location. Currently, the judicial system is organized in atwo-level court system
composed of :

(@ Firstinstance courts, known as “Island Courts’, distributed among the 200 inhabited
islands grouped into 20 atolls and organized under the Ministry of Justice whichis
entrusted with the administrative affairs of the judiciary; and the specialized courts, known
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as“Maé€'s Courts’, composed of the Civil Court, the Criminal Court, the Family Court
and the Juvenile Court, all of them situated on the Malé atoll;

(b) A High Court of Justice that functions as the appeal court. That jurisdiction also
functions as a court of first instance for politically sensitive cases which are prosecuted by
the Attorney-General’ s Office. There is no Supreme Court.

9. Theldland Courts, presided over by asingle judge, deal with civil and criminal matters but
do not have jurisdiction to hear cases involving serious criminal offences and civil cases where
the amount or the subject matter in dispute exceeds 5 million rufiyaa. Those are dealt with by
Malé s Courts, which raises serious issues of the accessibility of the justice system since
travelling to the capital is unaffordable for the majority of the population. Even though Island
Courtsexist in all the inhabited islands, lack of legal expertise and limited jurisdiction often
make them ineffective. Also, due to the great distance between the islands of the archipelago, it
isvery difficult for the State to assign qualified judgesin each and every inhabited island, asthis
generates high overhead costs and a heavy administrative burden.

10. Under the President’s proposed constitutional amendments, the Chief Justice, acting with
the advice of the Supreme Judicial Council, will have the authority to determine the number of
courts to be established and the places where they are to be established.

11. TheHigh Court of Justice handles appeals from the courts of first instance. The fact that it
sitsonly in Malé raises the issue of the accessibility of justice at the appellate level. Cases before
that jurisdiction are usually heard by a panel of two judges. Following a High Court ruling,
litigants can appeal to the President’s Office to overturn the ruling or have it sent back to the
High Court for reconsideration. The President has authority to confirm or overturn the High
Court’ s judgements and to order a second hearing. Further to a presidential decree of 1995, the
President is assisted in this task by a Judicial Advisory Committee, composed of the Chief
Justice and other members who are not judges. As this body is mainly not composed of judges
and does not follow proper judicial procedures, it does not provide an independent judicial
review, agross violation of the international standards and principles on the independence of the
judiciary. In addition, the Chief Justice may be involved in approving or rejecting his own
decisions. Also, in cases involving the State, the President can act simultaneoudly as a party and
ajudge.

D. Other relevant institutions

12.  On 11 November 2005 the Judicial Services Commission was established to advise the
President on the appointment and dismissal of judges. It consists of the Minister of Justice and
the Attorney-General, the Chief Justice, a member of the Judicial Advisory Committee to the
President, a Justice of the High Court, ajudge of the lower courts, two members of the legal
profession and a member of the general public. The Special Rapporteur found that this body
lacked the appropriate means and authority to function properly. In addition, being only an
advisory and not a decision-making body, it can only have minimal impact, especially asit has
no power to administer the budget for the functioning of the judiciary, akey to effectively
guaranteeing its independence. Reform of the Judicial Services Commission should be a priority.
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13. The Human Rights Commission of Maldives (HRCM), with powersto visit jails and
detention centres and investigate and identify reports of human rights abuses, was established by
presidential decree on 10 December 2003. However, it was reportedly dysfunctional from
August 2005 until November 2007, when most of the members of the Commission resigned in
protest against a new hill reviewing the status of the Commission adopted on 18 August 2005.
This issue was resolved in August 2006, when the relevant act was amended, bringing the
HRCM more into line with the Paris Principles. On 31 October 2006, the Government of
Maldives and the United Nations signed athree-year project that is expected to help strengthen
the capacity of the HRCM to achieve the long-term objectives of strengthening the human rights
culture in the country; responding to human rights abuses; furthering economic equity; creating
an active civil society that can address human rights issues in the country and, in light of the
entry into force of the Optional Protocol to the Convention on Torture in Maldives, strengthening
activities relating to detention monitoring. In addition to the HRCM, the creation of an
Ombudsman’ s Office by 1 January 2008 is one of the objectives of the President’s Road Map.

14. The Government created a Jail Oversight Committee in 2004, which is entrusted with the
national inspection of prisons. Members are appointed by the President and include lawyers,
judges and parliamentarians. The Committee has the power to inspect every cell block in the
Maafushi prison without prior notice and reports to the President and the Ministry of Home
Affairs. It has recently been given jurisdiction over the Dhoonidhoo pretrial detention centre.
The Government is also planning to set up an Inspectorate of Prisons that will inspect prisons
and provide advice on appropriate prison standards.

15. A Palice Integrity Commission has been established to make the police accountable for
their acts. However, the Special Rapporteur was informed that this commission has been given
no publicity and isin fact not functioning.

E. Main recent reforms and developments affecting the judicial system
1. Reform proposals

16. The extensive reform agenda announced by President Gayoum with respect to the
establishment of an independent judiciary and the modernization of the criminal justice systemis
based on the Road Map for the Reform Agenda of 27 March 2006, the President’ s 31-point
Proposals for Constitutional Amendment of 14 February 2005 and the National Criminal Justice
Action Plan of December 2004.

17. Inthe Road Map, the President makes a commitment to revise the Constitution, to
strengthen the judiciary and to reorganize the administration of justice. He sets the following
objectives to be completed by 1 August 2007: (i) to establish a Supreme Court; (ii) to table draft
legislation on the Judicature before the People’ s Mglis; (iii) to table draft legislation on the
Judicia Services Commission before the People’s Mglis; (iv) to reform the criminal justice
system through the tabling of anew Pena Code, Sentencing Bill, Crimina Procedure Code, Bill
of Evidence, Police Bill, National Security Bill, Detention Procedures Bill and Parole Bill. With
the exception of the Bill of Evidence, al bills mentioned under (iv) were tabled in 2006.

18. Thereform of the criminal justice system provided for in the Road Map is based upon the
National Criminal Justice Action Plan 2004-2008 elaborated by the Attorney-General in
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cooperation with UNDP and other stakeholders. It addresses specific areas such as criminal
procedure, police powers, use of evidence in court including less reliance on confessions,
juvenilejustice, strengthening of the penal system, jail management and the judicia system. In
particular, it identifies the need to develop tria rules and procedures, the capacity to admit
scientific and expert witness evidence, the doctrine of precedent, an independent Judicial
Services Commission as well as graded sentencing guidelines. Thisisin addition to better case
management and new legislation including a comprehensive new Penal Code. The Minister of
Justice insisted that legidlative reforms are essential to bring Maldivian laws into line with
international standards. To that effect, foreign consultants have been making a substantial
contribution to the drafting of the new texts. In particular, the new Pena Code has been drafted
by Professor Robinson of the University of Pennsylvania. The Government hopes that this new
code will be seen as an examplein the Islamic world of how to harmonize Islamic law and
modern law in line with international standards. The same approach is followed for the rest of
the legidative reform.

19. ThePresident’s 31-point Proposals for Constitutional Amendment set out proposals for the
new Constitution, including the clear recognition of the independence of the judiciary and other
fundamental issues such as that the appointment and dismissal of judges will be made with the
advice of the Judicial Services Commission, or the Parliament for the highest judicial posts.

20. The Specia Rapporteur also notes with appreciation that the Ministry of Justice has
adopted a Justice Strategic Plan for 2006-2010, which contains concrete cost assessments for a
number of goalsto be achieved at the short, medium and long term. He hopes these goals, which
include the establishment of an independent bar association, alegal aid system and ajuvenile
justice system, and law courses at the Masters and PhD levels will be implemented promptly.

21. Specific proposals for reform under the Reform Agenda, the National Criminal Justice
Action Plan and the President’ s 31-point Proposals are commented upon under the relevant
sections of this report.

2. Political difficulties

22. Ingenera the President’s proposed reforms have had broad support among the different
institutional actors. However, there are currently some difficulties within the Special Majlis, the
specia constitutional assembly in charge of the constitutional reform. Discussions within the
Majlis are said to be chaotic to the point of stalemate, due to political divergences and to the fact
that many members are not trained in parliamentary work. This blockage threatens the
achievement of the Government’ s target, set out in the Reform Agenda, of adopting the new
Constitution before 31 May 2007. To do that, the Government needs the agreement of the
opposition since some members of the governmental party do not support it. In order to
overcome the impasse in the Special Mgjlis, the Government and the opposition started regular
talksin early 2007. However, on 26 March 2007, the Presidential Party suspended the talks,
indicating that the MDP was not showing a commitment to expediting the work on the
constitutional reform, and announcing that it would not resume talks until the MDP began to
demonstrate a good faith commitment to a bipartisan reform process. The Special Rapporteur is
seriously concerned about this impasse, which threatens the adoption of the new Constitution; as
the centrepiece of the entire reform process, its adoption is an absolute priority.
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F. Thejudiciary
Appointment, tenure and disciplinary measures

23.  Security of tenureis not granted under the current Constitution. All judges are appointed
by the President. In accordance with article 123 of the Constitution, the President may at his
discretion remove a judge of any court from office. Furthermore, article 117 allows the President
to remove the Chief Justice or ajudge of the High Court. Since November 2005, judges are
dismissed and transferred by the President on the advice of the Judicial Services Commission.

24. To ensure greater separation of powers, point 6 of the President’ s 31-point Proposals for
Constitutional Amendment proposes to “divest the presidency of itsrole as the head of the
judiciary”. Point 16 states that the President will only appoint and dismiss the Chief Justice, the
judges of the newly established Supreme Court and members of the Supreme Judicial Council
with the advice of the Mgjlis. Point 25 also provides that the Chief Justice, with the advice of the
Supreme Judicial Council, will appoint and dismiss judges of all courts.

Qualificationsand training

25. Judgeslack sufficient training before taking office and during their tenure. They are
recruited with very limited or no practical legal experience. Two institutes offer training for
judges and lawyers: the Faculty of Shariaand Law and the Faculty of Islamic Studies. The first
focuses more on common law and the second on sharialaw, but they do not provide a proper
university level training. As a consegquence, there is an acute shortage of legally qualified people,
especially in civil, common and international law. A training programme has recently been
launched by the Government: 18 students are currently undertaking a four-year courseto
become qualified judges in Malaysia, with apossibility of finalizing the training in Singapore,
the United Kingdom or Australia. They are receiving training in international and common law,
and will become judges upon their return. Also, a new programme is being launched whereby
foreign professors are brought to Maldives to train judges locally.

26. Theurgent need for legal training and education for lawyers, judges and prosecutorsis
recognized by all actors - the Government, judges, legal professionals and civil society - as being
atop priority for which urgent and massive intervention is needed. Such training should consist
not only of appropriate university education, but also provide judges and lawyers with the
possibility to observe how trials are conducted in foreign countries.

Salaries

27. Saariesof judges are far too low: they earn approximately 60 per cent of the average
national income. Furthermore, judges indicated that even within the Government their salaries
are lower than those paid to civil servants working for anumber of ministries. These low salaries
encourage corruption. Also, trained jurists tend to be more attracted by the independent legal
profession, which is much more lucrative.

Ethical normsof judicial conduct

28. Corruption of judges has been reported by many victims and plaintiffs, and by judges
themselves who refer to their very low salaries, which makes it difficult for them to resist
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external pressures. Judges have still not been provided with a professional code of conduct or
guidance on ethics and are generally unaware of the Bangal ore Principles of Judicial Conduct
(E/CN.4/2003/65, annex) of 2002.

Threatsand lack of security affecting judges

29. Many judgesindicated that they work in atense environment, and receive threats, even
death threats, notably when dealing with cases involving important criminals or large amounts of
money. Many of them underlined the need for more measures to ensure their security.

Judicial immunity

30. Judgeslack protection from unwarranted prosecution because of the lack of legislation on
judicial immunity.

Women within the judiciary

31. Thereport “Gender issuesin the criminal system of the Maldives’, issued at the request of
the Attorney-General and the Ministry of Gender on 2 September 2004, recognized that there is
not asingle female judge in Maldives. Even though there is no prohibition against their
nomination and many women are legally trained and practise as lawyers, this situation remained
unchanged at the time of the visit.

Right of association

32. No independent professional association of judges exists.

Alternative dispute resolution

33. Thereiscurrently no alternative dispute resolution mechanism, such as arbitration. The
Attorney-General’ s Office indicated that it would produce draft legislation on arbitration. Judges
also indicated that they would favour the establishment of alternative dispute resolution systems,
such as amicabl e resolution, to help them reduce their heavy workload.

Prevailing mentality among judges and lack of public confidencein thejudiciary

34. Asaconsequence of the extensive powers of the executive over the judiciary, judges are
strongly discouraged from issuing judicial decisions that contradict the executive and effectively
refrain from ruling against the Government. Many interlocutors underlined that, in addition to
reforming the constitutional and legal framework, one of the main challengesin building atruly
independent judiciary will be to change judges’ profoundly anchored mindset of having to be
loyal to the executive. Similarly, the lack of independence of the judiciary that has permeated the
system for decades has generated a deeply engrained lack of trust in the judiciary on the part of
the population. Building public confidence in the judiciary will be another important challenge.

G. TheAttorney-General

Appointment, tenure and disciplinary measur es

35. Article 42 of the Constitution provides that the President will appoint and remove the
Attorney-General. Article 55 (2) states: “Nothing [in this article] shall restrict the President from
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directly taking charge of a Ministry or the Attorney-General’ s Office, as he deems fit, without
appointing a Minister or an Attorney-General.” The President appoints and dismisses prosecutors
at his discretion, with the advice of the Attorney-General. There is no independent body or
process for disciplining prosecutors: the Attorney-General is responsible for disciplinary actions.
There are no associations of prosecutors responsible for protecting their interests.

L ack of prosecutors

36. Prosecutors are present in only 9 of the 20 atolls provided with Island Courts. One of the
objectives of the Attorney-Genera’s Office is thusto train more prosecutors so as to meet the
needs. To that effect, it plans to launch atraining programme for prosecutors in June 2007 in
Malé s Faculty of Sharia.

Independence of prosecution

37. According to the President’ s 31-point Proposals for Constitutional Amendments, the
President will retain his exclusive power to appoint and dismiss the Attorney-General. The
independence of this position will therefore not be guaranteed. At present, the Attorney-General
is a the same time part of the executive and chief of the prosecution services, which impacts
significantly on the latter’ s independence. However, according to the Minister of Justice and the
Attorney-General, the post of an independent Prosecutor-General will be established. A decision
to that effect would have been taken by the Special Mgjlis. The Attorney-General will keep only
his function aslegal adviser to the Government. Legislation to that effect is being prepared by
the Attorney-General’ s Office, but has not yet been finalized or tabled.

Investigations and therole of the police

38. The police became acivilian force only on 1 September 2004, when it was separated from
the military; they have therefore received training for military purposes. Mgor efforts will need
to be undertaken to train the police as a civilian force, especially in the human rights standards
applicable to their work. Further, thereis still no legidation regulating the powers and
responsibilities of the police. A Police Bill and a Criminal Procedure Bill have been drafted and
tabled in the Mglisto that effect. However, at present the lack of regulation leads to arbitrary
practices in the conduct of investigations, including too-frequent pretrial detention and abusive
behaviour by the police. Police brutality in general, and in particular during demonstrations,
where even a case of violence against a pregnant woman was reported by a witness, has been
frequently referred to as a systemic and very serious problem. People fear to exercise their right
to freedom of expression and assembly because of police brutality.

39. Investigations of crimes and offences are mainly the responsibility of the police, while the
Attorney-Genera’ s Office has an extremely limited role. No rule allows prosecutors from the
Office to be present during the investigation. In afew cases prosecutors are allowed to be
present, but they cannot intervene in police investigations. They can only review the conclusions
of apolice investigation once the case reaches their office. Similarly, they cannot launch their
own investigations. The absence of intervention by either prosecutors or judgesin police
investigations clearly affects respect for the applicable fair trial and procedural rules during the
investigations. Y et, neither the Police Bill nor the Criminal Procedure Bill seems to appropriately
address thisissue. In addition, there exists alongstanding culture of investigation which focuses
on obtaining confessions, and the prosecution and the judicial process rely considerably on those
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confessions. However, the Government indicated that there is a recent shift towards using more
modern and el aborated investigative techniques, and that as a consequence the rate of
confessions used as evidence has aready fallen down to 9 per cent in 2006. An Evidence Bill
aimed at introducing forensic, scientific and expert witness evidence is being drafted but has till
not been tabled before the Mglis.

H. Thelegal profession

Shortage of lawyers

40. Thereisareal shortage of lawyersin the country, in particular in the criminal justice
system. The legal profession is nascent, with the first Maldivian lawyer having qualified in 1985.
There are an estimated 272 registered lawyers in the whole country. The majority of them work
in the private sector, of whom few regularly practise criminal law. About 60 work as legal
officers in the Government.

Lack of appropriatetraining

41. Whilethereis currently no requirement established by law for qualification as alegal
practitioner, pre-degree-level of familiarity with sharialaw is considered sufficient. Legal
education in Maldivesis provided by two law institutions which offer diplomasin sharialaw
only, and do not offer any form of continuing legal education in order to promote knowledge and
understanding of legal ethics, rule of law and international human rights standards. No institution
offers an education in common law.

Licence and disciplinary matters

42. Any law graduate may be granted a licence to practise as alawyer from the Ministry of
Justice. The Ministry deals with al disciplinary matters and issues and withdraws licences. There
isno role for aprofessional association of lawyersin the current licensing process. As aresult,
the Ministry of Justiceisin fact able to decide who can be part of the legal profession. In this
context, lawyers are unable to exercise any effective independence, especially when conducting
cases against the State.

L ack of a bar association

43. Thereisno bar association in Maldives. The Law Society, founded in 1990, actsas a
lawyers association, but without an official status. The Law Society has reportedly not been
very active since 2002, except in mid-2004 when it was engaged with the President’ s Officein
the drafting of the Proposed Constitutional Amendments, with the support of UNDP. The Law
Society, with about 120 members, has very limited internal or project management capacity.

Accessto legal material and legislation

44. Lawyersreported limited legal resources available to them to undertake legal research.
Lack of clear written regulations and procedures is a major obstacle to their work. However,
copies of existing rules and regulations are now made available on the website of the
Attorney-Genera’ s Office.
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I. Conduct of judicial proceedings

Lack of procedural rules

45. One of the main obstacles to the conduct of fair and transparent judicia proceedingsisthe
lack of codified civil and procedural rules on which judges, but also lawyers and the accused can
rely. A draft Criminal Procedure Code has been tabled in Parliament, while a Civil Procedure
Code still needs to be drafted. The Government has fortunately indicated that it sees both of
these texts as a priority.

Abuse of pretrial detention and lack of habeas corpus

46. While the distinction between arrestable and non-arrestabl e offences has been introduced
only recently, prolonged and arbitrary pretrial detentions are still common. According to the
current legislation and practice, a suspect can be held in detention for seven days without any
review by any external person or body, or without even being charged. After 7 days, a
three-member committee composed of government officials appointed by the President can
approve a 15-day extension without disclosing the reasons for the detention either to the accused
or to their lawyer. Consequently, suspects can be detained for a period of 22 days without being
charged and without having their detention approved or reviewed by ajudicial body. Thisisa
breach of the international obligations subscribed to by Maldives, in particular article 9 of
ICCPR which requires that an arrested person be brought before a judge “promptly”. After this
22-day detention period, ajudge will have to authorize the extension of the detention. However,
the right to defence cannot be exercised during that hearing. In practice, the judge examines the
request for extension without hearing the detainee or his lawyer. Furthermore, thereisno
requirement for the court to provide the grounds for the extension of the detention in writing, or
to give adequate notice of a hearing to the lawyer, who typically learns about the hearing once
his client is already before the judge. Under this procedure, judges can decide to authorize a
further 30-day extension, without limit. The Special Rapporteur was informed by severa sources
that judges are told by the police to sign the requests for extension of detention without
examining the substance of the case. Since judges fall under the authority of the executive, it is
practically impossible for them to refuse. Therefore, the Government imposes pretrial detention
for aslong asit wishes, typically for months.

47. The Criminal Procedure Bill, if adopted, will introduce significant changes to this
procedure, such as the right to habeas corpus: within 24 hours of arrest, a detained person will
have to be brought before ajudge and will have to be assisted by alawyer. A main concern is
that outside Malé, detainees would still not have accessto alawyer because of the lack of
lawyers, in addition to the issue of affordability.

Accessto alawyer and exer cise of defencerights

48. Since 2004, the right of detainees to have accessto alawyer at al stages of their detention
and trial has been recognized by the Regulations on seeking and obtaining the assistance of a
lawyer. Thisis progress compared to the ambiguous article 16 of the Constitution which
provided that a person charged with an offence shall be allowed to obtain the assistance of a
lawyer whenever such assistance is required. Y et, a concrete major problem is the shortage of
lawyers, as already noted, and the absence of alegal aid system within Maldives, where legal
representation is unaffordable for the vast majority of the population.
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49. Another obstacle isthe lack of lawyersin the country willing to work on criminal cases,
mainly because of the absence of procedural rules and the consequent difficulty in building a
strong case. Also, the few existing criminal lawyers usually work in very tense circumstances,
spending alot of time dealing with police officers during the investigations. In fact, lawyers are
not allowed to communicate with their clients during the investigation: they can be present, but
they cannot speak. They can only speak to their clients during the breaks. The same appliesto
interrogations: lawyers are allowed to be present but cannot intervene. In addition to these
procedural difficulties and the frustrations they cause, clients often do not have the meansto pay
appropriate fees.

50. Asaconsequence, the majority of the accused before the Maldives' courts are unable to
access legal advice, in violation of their right under article 14 of ICCPR. The principle of equal
access to the courts is therefore seriously undermined in Maldives. In this context, the Ministry
of Justice indicated that a major obstacle to the establishment of alegal aid system isthe lack of
lawyers.

Confessions as evidence and allegations of torture

51. Without alawyer attending a criminal investigation, the police are said to be able to obtain
false statements through coercion, mistreatment and torture. The police reportedly do not apprise
persons of their basic rights and put pressure on accused persons not to seek legal representation.
Indeed, in his National Criminal Justice Action Plan the Attorney-General acknowledges that
“investigative authorities in the Maldives are untrained in modern methods of investigation. The
result is a culture of investigation that focuses on obtaining confessions and a prosecutorial and
judicial process that centre around confessions’. For his part, the Special Rapporteur gathered
several testimonies about cases of mistreatment and torture during pretrial detention, and of
convictions based on statements taken under duress. Moreover, former inmates have referred
both to psychological and physical torture. It is also reported that courts do not investigate these
cases.

Trial proceedings

52. Currently, trial proceedings consist of a series of short hearings, leading to significant
delaysin adjudication. This creates inequitable situations, especially in light of the fact that
many defendants are held in pretrial detention. Interruptions of trials and their postponement by
the courts are al'so commonplace. The accused and the lawyers are informed of the hearings only
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shortly before they take place, sometimes the day before or the same day, which violates the
right of the accused “to have adequate time and facilities for the preparation of his defence and to
communicate with counsel of hisown choosing” (ICCPR, art. 14).

Right of appeal

53. Theright of appeal can only be exercised before the High Court which sitsin Maé. The
fact that only one court can hear appeal cases creates a problem of timely delivery and, dueto its
geographical centralization, a problem of affordability. This resultsin alack of accessto the
appeal court and therefore in adenial of the right to appeal. This seriousissue is mentioned as a
concern in the National Criminal Justice Action Plan. It requires an urgent review of the current
appeal system, which has not been done yet.

54. The Specia Rapporteur was also informed that of the five judges comprising the High
Court, only two hear a case. However, the decision is taken by the five judges in a separate
meeting, on a majority vote. This means that judges who did not hear the case can actually take a
decision with regard to that case. In addition, the Chief Justice of the High Court never sitsin a
hearing but has the power to decide a case if the other four judges do not reach a decision by
majority vote. Furthermore, judges do not write dissenting opinions.

Sentences and their enforcement

55. Sentences are usually disproportionate, in particular with regard to drug-abuse-related
cases, where young drug users are commonly sentenced to more than 20 years' imprisonment or
even to life imprisonment. In a welcome development, the National Criminal Justice Action Plan
suggests putting in place a graded framework to tailor sentences to the offender and the offence,
and alternative forms of punishment. This graded framework isincluded in the draft new penal
code.

56. The Attorney-General’ s Office mentioned problems with the enforcement of sentences
pronounced by judges, which is currently the responsibility of the Department of Penitentiary
and Rehabilitation. To resolve that problem, the Ministry of Justice is drafting legislation for the
establishment of an agency on the enforcement of judgements. The Special Rapporteur supports
thisidea

J. Drug-related offences

57. Trafficking and consumption of drugs is a serious problem in Maldives. In the last few
years the phenomenon has reached huge proportions, with practically every family having at
least one member affected by this problem. Drugs are easily available on the streets, mainly
“brown sugar” and heroin. Although the Special Rapporteur has received no information on
specific cases, he is aware of allegations that members of the police forces are involved in drug
trafficking and even in offering drugs in exchange for certain “services’ such as violent
behaviour to provoke violence during demonstrations.

58. According to the National Criminal Justice Action Plan (2004-2008) elaborated by the
Attorney-General’ s Office, in August 2003 about 80 per cent of the prison popul ation were drug
offenders with 29.3 per cent serving life sentences for drug-related offences. During his visit,
including to the Maafushi prison, the Special Rapporteur observed that the vast majority of
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prisoners were young. The criminalization of young drug users and the imposition of very severe
sentencesis a particularly serious problem. One young offender said that he had been sentenced
to 62 years imprisonment.

59. While rehabilitation programmes and centres are referred to in reform plans and were
mentioned by the director of the prison as being forthcoming, the Special Rapporteur observed
with great disappointment and frustration that very little has been put in place so far. Only one
facility for 150 persons has been created and families are required to share the costs. The reality
on the ground is that a vast number of young drug offenders, both female and male, are | ft to
languish in prison without being given any chance to rehabilitate.

60. Prison conditions are not appropriate and include poor access to medical facilities, no
recreational or learning activities, discriminatory treatment, mistreatment of detainees and the
use of drugs. The Special Rapporteur was told that prison authorities allow drugsto circulate in
the Maafushi prison.

61. The National Criminal Justice Action Plan points out that:

“professionals working in this area suggest that the current situation is areflection of a
criminal justice system that too readily absorbs offenders into the system without providing
exit points. Further, the unavailability of alternatives to detention, disproportionate
sentences prescribed in the Anti-Narcotics Act and a genera lack of correlation between
crime culpability and sentences contribute to thisissue. It has also been suggested that the
prevailing punitive approach in sentencing is not effective in managing current crime
patterns leading to high rates of recidivism and failuresin re-integration into society”.

Despite this analysis, no concrete measures have yet been adopted to make these important
proposals reality.

K. Juvenilejustice

62. Juvenile delinquency is growing at an alarming rate, mainly due to drug abuse and
trafficking. According to the information provided by the Government, the vast majority of
current offenders started at the age of 12 to 16 with petty offences, some of them ending up as
serious criminals. The current juvenile justice system does not effectively address the problem:
it focuses on sanctions such as fines, house arrest, banishment or jail, but does not provide for
adequate options and programmes to guide young offenders out of the system, through
rehabilitative mechanisms. This results in a system which regenerates criminality instead of
diverting young offenders from criminality and offering them rehabilitation and reintegration.

63. TheMaldives juvenilejustice system is extremely centralized: since there is only one
Juvenile Court, in Malé, children need to come to the capital for a number of specified cases,
while other cases can be dealt with by the Island Courts. The Minister of Gender and Family
proposed a strategy of decentralization whereby every atoll would have a system of child
protection, with trained personnel.
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64. Another issue of concern isthe low rate of prosecution and punishment of child sexual
abuse cases; they mostly remain within the household. Under the currently applicable law, that is
to say sharialaw, those cases fall into the category of adultery and therefore require
corroborating evidence from two witnesses. Thisis almost impossible to obtain in thiskind of
case. Furthermore, the testimony of the child is not sufficient for initiating a prosecution process.
In addition to this serious problem of evidence, which requires urgent attention, judges are
neither trained nor sensitized to juvenile justice issues.

L. Gender-based violencein thejudicial system

65. Gender-based violence is underreported within the judicial system. Acknowledging being a
victim of such violence is seen as a shameful act. As a consequence women tend to avoid talking
about it and reporting it. Three years ago, the Ministry of Gender initiated a campaign on the
importance of reporting these acts. Y et, in several cases where women had the courage to report
domestic violence, their husbands filed a complaint against them for abandonment. In other
cases, women who had been victims of domestic violence were ordered to go back to their
homes.

66. Itisof great concern that gender awareness-raising programmes do not exist for the police
and the judiciary in Maldives. Also, the country does not have a single woman judge at this time.

[1l. CONCLUSIONSAND RECOMMENDATIONS
A. Conclusions

67. Maldiveswasarelatively isolated country until it gained independence in 1965: as
opposed to the other Commonwealth countries, it did not inherit a political and legal
system that had been moder nized by the colonial Powers. Therefore, itstraditional
institutions and legal system, based on a juxtaposition of sharia and common law, face
immense challengesin today’ s society which isundergoing a period of rapid economic and
social change, in particular dueto the development of tourism.

68. Under the current constitutional and legal framework, the Maldivian judiciary lacks
independence sinceit isunder the control of the President. Also, the country is affected by
a dramatic shortage of properly trained judges and lawyers and by a certain level of
corruption within thejudiciary. The police have very broad investigative powers and use
investigation methodsthat focus on obtaining confession of guilt. Prosecutorsand judges
have no oversight in police investigations. The geographical structure of the country, with
hundreds of atolls, 200 of which areinhabited but poorly equipped to render justice, makes
this situation even more complicated. Under these circumstances, the Maldivian judiciary
isunableto guarantee a fair trial to defendants.

69. Ontheother hand, Maldivesisa party to the core human rightsinstruments which
are binding on the State and require far-reaching legal and structural changesif the State
iIsto meet itsinternational obligations. Clearly, the current legal framework still falls short
of those inter national commitments, not only with regard to the justice sector but also in
such areas as freedom of expression, freedom of association, freedom of religion and
women’srights.
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70. Against thisbackground, conscious of the need to moder nize its society and impelled
by the aspirations of its population, which wants change, the Gover nment recently
embarked on very important reformsthat aim to establish a democratic system with true
separ ation of powers. The Special Rapporteur fully supportsthe decision to embark on the
envisaged reforms, and in particular the constitutional and legal reformsaimed at allowing
the country to have an independent and effective judiciary that conformsto inter national
due process standar ds.

71. Yet, whilethereexists, on the part of both the President and the opposition, a level of
consensus on the need to introduce drastic reforms, it is of concern that seriousdifficulties
have arisen about the way concretely to adopt thosereforms. It is essential that all parties
urgently resume discussionsto allow the adoption, as planned, of the new Constitution by
the end of May 2007. Indeed, thisisa fundamental prerequisite for thetransition of the
country towards democracy and for the adoption of the rest of the planned reforms.

B. Recommendations

72.  Welcoming the current process of constitutional and legislative reform, which he
consider s an essential opportunity for the country to adhereto democratic principles and
good governance, the Special Rapporteur makes the following recommendations.

73. Theconstitutional reform that iscurrently being discussed in the Special Majlis
should be adopted as soon as possible, preferably before 31 May 2007 as planned in the
Road Map for the Reform Agenda. With regard to human rights and the administration of
justice, the new Constitution should include at a minimum the following:

— A real separation of powersand a clear recognition of the independence of the
judiciary;

— Provisionsfor democratic multiparty elections;

— Theestablishment of a Supreme Court;

— Theestablishment of the post of an independent Prosecutor-General;

— A bill of rightsthat conformsto international human rightstreatiesratified by
Maldives, aswell asrelevant international human rights principles;

— Anindependent Judicial Services Commission, with decision-making power for
the appointment, dismissal and discipline of judges, and for the financial
management of the courts;

— Anindependent human rights commission.

74. Themain political actorsin Maldives should urgently resumethe negotiationsfor the
adoption of the new Constitution that were suspended on 26 March 2007. A climate of
dialogue and tolerance should be promoted by all sideswith a view to the prompt adoption
of the constitutional reformsthat areindispensableif the country isto have one day an
independent, effective and impartial judiciary. In this context, the prohibition of peaceful
demonstrations and their violent repression, followed by arbitrary arrests and violent
abuses, should cease. Police brutality isindeed a major obstacle to the success of the
constitutional reform.
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75. Legidation on thereform of the criminal justice system, including the new Penal
Code, the Sentencing Bill, the Criminal Procedure Code, the Bill of Evidence and the Police
Bill, should be promptly adopted. The adoption of a new Penal Code, Sentencing Bill,
Criminal Procedure Code and Bill of Evidenceis essential for fair trial standardsto be
guaranteed within the Maldives' judicial system. The adoption of an appropriate Police Bill
isalso of key importanceto regulate the powers and responsibilities of the police, in
particular during investigations, and prevent abusive behaviour and excessive use of
pretrial detention.

76. The Government and the Parliament of Maldives should ensure that the new
congtitutional and legal framework isin linewith international human rightsinstruments,
aswell aswith the following basic principles on the independence of the judicial system: the
Basic Principles on the Independence of the Judiciary, the Basic Principles on the Role of

L awyers, the Guidelines on the Role of Prosecutors and the Bangalore Principles of

Judicial Conduct.

77. Anindependent Judicial Services Commission should be established that is
responsible for appointing, promoting and disciplining judges and prosecutors. To that
effect, the new Judicial Services Commission Act should be promptly adopted. The Special
Rapporteur considersit a priority that thisbody be independent and fully effective, and
that it be provided with the decision-making authority to appoint, dismiss and discipline
judges and prosecutors, and to administer the fundsfor the functioning of thejudiciary, in
order to effectively guaranteeitsindependence. In this context, the financial autonomy of
thejudiciary could be guaranteed by establishing a fixed percentage of GDP for the
judiciary’s budget. Also, judges should be appointed for life, and should only be dismissed
for misconduct or incapacity to carry out their dutiesdueto health reasons.

78. A procedureshould be established for the appointment of the Chief Justice and the
judges of the newly established Supreme Court aswell asthe members of the Supreme
Judicial Council, which guaranteestheir independence. The independence of these high
judicial postsiskey to guaranteeing the independence of the entirejudiciary. Therefore, if
the currently proposed system, wher eby the President appointsthese high judicial posts
with the advice of the M ajlis, is maintained, the President should not be permitted to take
such decisionswithout the consent of the Majlis.

79. Inlight of the seriouslack of trained judges and lawyers, and noting that current
legal trainingisvery limited and focused almost exclusively on sharia law, resour ces should
beinvested in capacity-building activities, which could include sending law studentsto
foreign countriesfor appropriate training and bringing foreign professorsto Maldivesto
train them locally. The Special Rapporteur strongly supportsthe establishment of a
university Faculty of Law in Maldives, which would provide comprehensive modern legal
training that isup to international standards. To that effect, he recommendsthat the
international donor community, including donor countries and international organizations
such as UNDP and others, provide financial support for these capacity-building projects.

80. Effectivelegidative and governmental measures should be taken to allow women to
become judges, in accordance with international human rightstreatiesratified by
Maldives. That legally binding obligation has been repeatedly pointed out by international
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human rights bodies such asthe Committee on the Elimination of Discrimination against
Women. In particular, the Government is urged to implement the recommendations
included in paragraphs 25 and 26 of the concluding comments of the Committee

of 2 February 2007 (CEDAW/C/MDV/CO/3), which include the adoption of temporary
special measur es such as quotas for women within the judiciary.

8l. Thesalariesof judges should beraised, not only to attract morejuristsinto the
profession, but also to guarantee their independence vis-a-vis external pressures. Also, a
professional code of ethicsfor judges should be elaborated, based, among othersthings, on
the Bangalore Principles of Judicial Conduct of 2002.

82. Owingtothe seriousthreats somejudges are subjected to, more security should be
provided by the Government and all cases of threats against judges should be duly
investigated and sanctioned. Also, specific normsrecognizing the professional immunity of
judges should be adopted.

83. Judgesareencouraged to establish ajudges association to represent the inter ests of
judges and provide them with an appropriate space to discussissueslinked to the exercise
of their profession and the promotion of their independence. The Gover nment should
recognize such an association. This association should be ableto represent Maldivian
judgesin international forums such asthe International Association of Judges.

84. Inorder to guaranteethe effectiveright to appeal of defendants, an appeal court
should be established on every atoll. Also, pending the adoption of thereforms, the
decision-making system in the High Court should berevised urgently in order to guarantee
that only judges who have heard a case can take a decision on it.

85. Thepost of Prosecutor-General should be established and therelevant legislation,
currently being prepared, should providefor it to betotally independent from the
executive. Separ ate from the Prosecutor-General, the Attorney-General should retain only
hiscurrent function aslegal adviser to the Government.

86. Judgesand prosecutors should be involved in policeinvestigationsin order to
monitor and guar antee respect for human rights. In this context, mor e investigative power
should be vested in the Attorney-General’ s Office and, once established in the new
Prosecutor General’s Office, to allow prosecutorsto act in responseto possible
irregularitiesin theinvestigations or to request complementary investigations. Also, a
judicial police could be established, which would be responsiblefor investigating crimes
and offences under the direction of thejudiciary, asisthe casein many countries.

87. Investigative authorities should betrained both in human rightsnormsand in
moder n investigative techniques, including forensic, scientific and expert witness evidence,
as mentioned in the National Criminal Justice Action Plan. Thefinal version of the
Evidence Bill, which should soon be tabled beforethe M ajlis, should enshrine all of these
basic requirements.

88. Sincethe current Police Integrity Commission isnot functioning properly and has
been the subject of criticism, a new Police Commission with sufficient authority and
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visibility among the police for ces should be established. It should be given the necessary
means to function effectively, in particular to investigate cases of police misbehaviour,
appropriately discipline those found guilty of misbehaviour and disseminate infor mation
about itswork.

89. Lawyersareencouraged to establish an independent bar association, which would
provide them with the independencerequired for the exercise of their profession. The
Government should officially recognize the bar association. This entity should be
responsible, in particular, for creating a common examination to obtain alicenceto
practise, issuing and withdrawing licences, guar anteeing minimum standardsfor the
exer cise of thelegal profession, elaborating a code of ethics, deciding disciplinary matters
and in general independently representing the interests of the legal profession. The
International Bar Association could be invited to provide assistanceto Maldivesfor the
establishment of its bar association.

90. A system of legal aid should be established as a matter of priority, to allow persons
who cannot afford a lawyer to receive free of charge the assistance of a lawyer assigned by
public authorities. I nternational organizations and donors could assist in the establishment
of such a system.

91. Urgent action should betaken to halt abuses of pretrial detention, which should be an
exception and not therule. Theright to habeas cor pus should be urgently implemented.
Therefore, theright of a detained person to be brought before ajudge, with the assistance
of alawyer, within 24 hoursfrom arrest, should be granted to all detained personsasa
matter of priority.

92. Whileimprisonment as almost the sole for m of punishment has proven unsuccessful,
alternative forms of sanction should be established. Sentencing should focusin particular
on therehabilitation of offenders, in particular for juvenile and young offenders. Sentences
should be made proportionate to the concr ete facts prompting them. As suggested in the
National Criminal Justice Action Plan, a graded framework to tailor sentencesto the
offender and the offence should be put in place, aswell as alter native for ms of punishment.
The suggested establishment of an agency on the enforcement of judgementsisalso to be
supported.

93. Noting that drug consumption affects almost every family and that criminalization
has proved unsuccessful, the Special Rapporteur recommendsthe urgent strengthening of
both prevention and rehabilitation programmes. I n particular, rehabilitation programmes
and centres should be created as a matter of priority to give the many detained young drug
offenders, both female and male, a chanceto rehabilitate. The programmes should depart
from the current punitive approach which hasled to high rates of recidivism and failures
toreintegrate into society.
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94. Thecurrent juvenilejudicial and protection system should be decentralized, sinceit is
accessible almost only to children living on the Malé atoll. The Special Rapporteur
encourages the urgent implementation of the governmental initiative, with the assistance of
UNICEF, to set up ajuvenilejustice system, including the establishment of a Juvenile Justice
Unit.

95. New legidation should be introduced to enable prosecution of child sexual abuse cases
on the basis of reasonable evidence. Child abuse should not be considered a case of
adultery: thevictim isaminor who requires special protection, in accordance with the
Convention on the Rights of the Child, to which Maldivesisa party. Also, appropriate
consider ation should be given to the testimony of the child.

96. Spousal assault, non-consensual sex (whether inside or outside marriage) and sex
with an underage minor should be considered separ ate and specific criminal offences.
Judges and prosecutors must be trained in gender-based violence issues. Also, equal value
should be attributed to evidence irrespective of whether it isprovided by aman or a
woman.

97. The Government should disseminate information about human rightstreatiesin the
entire country, in order for peopleto be aware of their rights. Human rights education
should be part of the school curricula.

98. Therearefew civil society organizations and they do not have adequate meansto
carry out their work. The Gover nment should provide support to the work of

non-gover nmental organizations, recognizing that an active civil society isan integral part
of a healthy democratic society, and complementary to thework carried out by the
Government. In particular, non-governmental or ganizations working on the promotion
and protection of human rights, including children’s and women’srights, should be
supported.

99. At thiskey moment in the history of Maldives, the international community,
including relevant United Nations agencies engaged in Maldives, should becomeinvolved in
thereform process and provide adequate support, both substantial and financial, to allow
for the reform processto be completed and for the reformsto be implemented. In
particular, assistance would be needed in the following ar eas:

e Support to capacity-building projectsfor judges, lawyersand prosecutors, in
particular by providing financial support to enable judgesto study abroad,
foreign professorsto be brought in to conduct training, or for other projects
aimed at improving the capacity of Maldivesto provide locally university
trainingin line with modern international standardsto futurejudges, lawyers
and prosecutors,

e Support for the authorities of Maldivesin the establishment of a legal aid
system, including by providing financial support;
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Support for theauthorities of Maldivesin the establishment of a bar association;
Support for the authorities of Maldivesin putting in place a vast programme

of rehabilitation for people convicted of drug use, who represent morethan

80 per cent of sentenced and detained personsin the country. Maldivesisfacing
huge problemsin dealing with thisissue and needs the assistance of the

inter national community to resolvethe problem. In particular, it needstechnical
expertisefor the elaboration and implementation of these programmes, and
financial assistanceto finance them.



