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[IyHKT 3 IOBECTKHU AHS

IMoompenne u 3a1MTa BCeX NMPaB Ye0BeKa,

rpakAaHCKUX, MNOJTUTHYECKUX, IKOHOMHYECKHUX, COHMATBHBIX
U KYJbTYPHBIX NIPaB, BKJIOYas NPaB0 Ha pa3BUTHE

Hoxaaa CneuuajbHOI0 J0KJIAAYMKA 10 BOIIPOCY
0 HEraTUBHOM BO3/1eHCTBUM OAHOCTOPOHHMX
NMPUHYIUTEJbHBIX MEP Ha OCYIeCTBJICHUE

npas yesqoBeka Uapuca /l:xkazaupu

3anucka cekperapuara

Cexperapuar uMeeT 4ecTh npenpoBoauTh CoOBeTy IO NpaBaM 4elioBeKa J10-
knax CrnenuanbHOTO JOKJIAJ4YHKa [0 BOIPOCY O HETaTUBHOM BO3JEHCTBHM OJHOCTO-
POHHUX NPUHYIUTEIBHBIX MEpP Ha OCYyLIECTBIECHUE IpaB denoBeka Mapuca Jlxasza-
WpH, MOATOTOBJICHHBIH BO UcnonHeHue pesomonnid 27/21 u 30/2 Cosera. B atom j0-
knage CrnenuaidbHbI AOKIATYUK MEPEUUCIIICT OCHOBHBIE MEPOIPHUATHS, NMPOBEJCH-
HbIe UM B nepuon ¢ utoisg 2016 roga mo uroHb 2017 roga. 3aTeM OH COCPEeJOTOYNBAET
BHMMAaHHUE Ha BOIIpOCaxX, Kacaroumuxcs CpeiacTB HpaBOBOfI 3a0UThI U BOCCTAHOBJICHUA
HApyIIEHHBIX IIpaB JXEPTB OAHOCTOPOHHHMX NPHUHYAMTEIBHBIX MEpP, ONMHUPASACH IMPH
STOM Ha pe3ylbTaThl 0030pa, aHanu3a M OLEHKH Pa3jU4YHbIX MEXaHU3MOB, KOTOPbIE
HMEIOTCS B PACIOPSKEHHUH JKEPTB. B 3akilloueHne OH PEKOMEHYET PsJi Mep, KOTOpbie
CICAYCT NPUHATH IJIA YKPCIIJICHUA UJIN CO3J1aHUA CPEIACTB HpaBOBOfI 3alIUTHI.
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BBenenue

1. Hacrosinii noxnan npencraeieH CrenuanbHbIM JOKIAA9MKOM IO BOIPOCY O
HEraTUBHOM BO3/ICHCTBUH OJHOCTOPOHHUX NMPUHYIUTEIBHBIX MEP Ha OCYIIECTBICHUE
npaB yenoBeka Uapucom [Ixazaupu Bo ucnosiHenue pesonronuit 27/21, 30/2 n 34/13
CoBera 10 ImpaBaM 4eJOBeKa.

2. I'enepanbpHas Accambies B cBoell pezomtoruu 70/151 u CoBer mo mpaBam 4e-
JnoBeKka B cBoeil pesomronuu 30/2 mpocunu CrnenuaibHOrO NOKJIaA4uKa COCPENOTO-
YUTHCSI HAa HETAaTUBHOM BO3JACHCTBUM OJHOCTOPOHHUX NPUHYAUTEIbHBIX MEp Ha
OCYIIECTBJICHUH MPaB YEJIOBEKA KEPTB U PACCMOTPETh B CBOUX CIEIYIOUIMX AOKIA-
Jax 3TUM JIByM OpraHaM BOIPOCHI CPEACTB MPAaBOBOM 3alUTHl U BOCCTAHOBIICHUS
HapYLIEHHBIX MpaB B LENSIX COACUCTBUS MPUBJICYCHUIO K OTBETCTBEHHOCTH U BO3M €-
IeHuo yuepoa.

3. B cooTrBercTBUM ¢ 3TUMHU npockbamMu CnenuanbHbIN JOKIaAUYUK B CBOEM 10-
kinane ['enepanpHOit Accambiee Ha ee ceMbpaecsaT nepBoi ceccuu (A/71/287) ynenun
OCHOBHOC BHHUMAaHHEC BOIIpoCaM CpCACTB HpaBOBOﬁ 3alllUThl WU BOCCTAHOBJICHUS
HAapYILICHHBIX IIpaB >XEPTB OAHOCTOPOHHUX IPUHYNUTEIbHBIX Mep. B nokmaze co-
JepKalics 0030p UMEIOIMXCS B MEXJIYHApPOJHOM MpaBe, IpaBe MpaB YeJOBeKa U Iy-
MaHUTAapHOM IIpaB€ KOHUCIITYaJbHBIX aCII€EKTOB CpPCACTB HpaBOBOfI 3allUThl OT
HAapyLICHUNW IIpaB 4YEJOBEKa B pPE3ylbTaTe NPUMEHEHUS OJHOCTOPOHHUX NPUHYAHU-
TENBHBIX Mep. ITOT JOKJIaJ TOTOBWICS MapajulebHO U IpeIHa3HadalICcs AJIs IPOUTe-
HUsI COBMECTHO C JIOKJIAJOM, paHee NpeacTaBieHHbIM CrenuanbHbIM JOKJIaJA4UKOM
Cosery mo npaBam uenoBeka (A/HRC/33/48) u conmepkaBIIMM INpeaBapUTEIbHBIN
0630p 1 OLCHKY pPa3JIMYHbIX MEXAaHU3MOB, KOTOPbBIC PCAJIBHO WJINW MOTCHIHAJIBHO O O-
CTYHOHBI OJIsI TOCYAAapCTB U OTACJIBHBIX JIUI, MOCTpaAaBIIUX OT OAHOCTOPOHHUX MNP H-
HYAUTCJIBbHBIX ME€P, U JAaOT UM BO3MOXKHOCTH }106I/IB3TLCX HpaBOBOﬁ 3allUuThl U BOC-
CTAaHOBJICHH HAPYHICHHBIX MIPaB.

4. B cBoem gokmage I'enepanpHO Accambiee Ha ee CeMHAECATOW CeECCUU
(cMm. A/70/345, nyukrt 56 a)) CrneruanbHbIA JOKIATIUK MPESIIOKUI CO31aTh PEECTp
OIHOCTOPOHHHMX MPUHYAUTEIBHBIX MEp, CIIOCOOHBIX OKa3aTh BO3JAEHCTBHE Ha NpaBa
YyeloBeKa, KOTOPBIM JOJKEH BECTUCh M OOHOBIATHCS [eHEpadbHBIM CEKpeTapeM.
B cBoem mpenbiaymiem nokiane CoBeTy MO mpaBaM uesioBeKa M B JOKIale, Mpej-
craBieHHOM [eHepanabHOU Accambiiee Ha ee ceMbiaecsaT mepBoit ceccuu (A/71/287)
OH TPHU3Baj 3TH J[Ba OpraHa TOPKECTBEHHO — B (hopMe JeKJIapalid — BHOBb MPOBO3-
[JIaCUTh MPaBo XepTB Ha 3((eKTUBHOE CpPEJCTBO MPaBOBOIl 3al[UTHI, BKIIOYas
HaJuIekKanyo 1 3¢ GekTuBHYI0 QUHAHCOBYIO KOMIICHCAIIMIO, BO BCEX CUTYyalUiX, KO-
r1a OJHOCTOPOHHHUE NPUHYAUTCIBbHBIC MEPBI OKa3bIBAIOT HETATUBHOC BO3HeﬁCTBHe Ha
OCYIIECTBICHHE UX IPAB YelIOBEKa.

5. B cBoeit pesomroriun 71/193 T'enepanpHas Accambies ¢ HHTEpECOM MPHHSTIA K
CBEJCHUIO NPEIIOXKEHHS, cojuepkamuecs B gokiane CrnenuanbHOTO JOKIaJAuMKa, U
MpoCHUia ero BKIIOUHTh B CBOW Hoknan ['eHepambHOU Accambiee Ha ee CEeMbAECIT
BTOPOIl CecCUM AOTOJHUTEIbHYI0 HHPOPMALHIO O X0/€ 00CYXKACHUS €TO IMPEeIIOXKe-
Huit B CoBeTe M0 mpaBaM 4elloBeKa.

6. CoeT 1Mo mpaBaM 4ejoBeka B cBoel pezomonuu 34/13 npocun CnenuaibHOTO
JMOKJIaqunKa MPOJ0JIKATh YACISATh 0C000¢ BHUMAaHHWE HEraTUBHOMY BO3ACHCTBHUIO OJI-
HOCTOPOHHUX NPUHYAUTECIBbHBIX MEP Ha OCYHICCTBJIICHUE XEPTBAMHU IIpaB YCJIOBCKA U
M3BICKMBATh CKOPEHIINE PEHICHUs] ITOW MPOOJEeMBI, a TaKXe COCPEAOTOYUTHCS Ha
paccMOTPEHHH BOMPOCA O pecypcax W KOMIEHCAINU, HEOOXOIUMBIX ISl COMEHCTBHS
MPUBJICYCHHUIO K OTBETCTBCHHOCTHU M BO3MCUICHUIO ymep6a B MHTEpPECAX XKCPTB, B
cBoeM cuenymoiieMm nokiane CoBery 1o mpaBaMm uejoBeka W [eHepanbHOW Accam-
onee.

7. Ucxonmst U3 3TOr0, OCHOBHOE BHHMaHHE B HacTosAlleM gokiane CreruanbHBII
JMOKJIaTIUK yACJSIET ONMpPEJeICHUI0 BO3MOXKHBIX MEXaHHU3MOB O0CCIEYEHHS MOCTyIa
JKEPTB OJJHOCTOPOHHMX MPUHYAUTEIBHBIX MeP K 2 PEKTUBHBIM CPEJICTBaM MPaBOBOM
3a0UTHl U BO3MelleHuIo ymiepOa. J[okman HauWHAeTCs C M3JIOKECHUS KPaTKOW WH-
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II.

(dbopManum 0 X0J€ pacCMOTPEHUS €ro MPEIIOKCHUNH OTHOCHTEIBHO CO3/aHUS B paM-
kax Opranmsanun OObegWHEHHHIX Hanwmii peecTpa OZHOCTOPOHHUX NPUHYIHTEIb-
HBIX M€p, CHOCOOHBIX OKa3aTh BO3ACICTBME Ha MpaBa YEJIOBEKAa, M MPUHATHS JEKJIa-
panun 00 OJHOCTOPOHHUX MPUHYAUTEIBHBIX MEPAX M BEPXOBEHCTBE IpaBa. 3aTeM, B
cBeTe BEIBOAOB ero mpexsiaymero nokmama (cm. A/HRC/33/48, mynkrer 48—50 u 74)
OH paccMaTpuUBaeT BO3MOXKHBIE OUYCPTAHHUS KOMIIGHCAIIMOHHONW KOMMCCHH, KOTOpas
Morna Obl OBITH co37MaHa A o0ecnedeHns BO3MEIICHUs yulepOa KepTBaM OTHOCTO-
POHHUX NPUHYAUTENbHBIX Mep. OH TakXe 3aTparuBaeT OTAEIbHBIC aKTyaJIbHBIE IIp O-
O11eMBbl, BO3HUKAIONINE B CBS3H C MPAKTHKOH 3KCTEPPUTOPHUANBHBIX CAaHKIIHH, a TAKXKe
BOIIPOCHI, KacamIIHecs] 3KCTEPPUTOPHAIBHOTO XapaKTepa NpaBO3allUTHBIX 00s3a-
TENIBCTB TocynapcTB. Hactosamui goknan OyaeT HOMOIHEH JOKIAI0M II0 3TOH e Te-
Me, KoTopsii CrienmaidbHBIM MOKJIaMduK mpeAcTaBuT [eHepanbpHOW Accambiee Ha ee
CEMBJECST BTOPOH ceccuu.

8. CrnenuanpHBI MOKJIaTUUK OygeT paj y4ecTh JMoOble 3aMe4aHus, CBEACHUSI U
MPEAIOKEHHSI, KOTOPbIE MOTYT MOCTYIHUTh OT MPaBUTEIbCTB, HEMPABUTEIbCTBEHHBIX
OpraHu3anuil U JpPyrux 3aMHTEPECOBAHHBIX CTOPOH OTHOCUTEIBHO CPECTB MPABOBOMU
3aIUThl 1 BOCCTAHOBIICHHSI HAPYUICHHBIX MPAaB B CBSI3U C HETATUBHBIM BO3/ICHCTBHEM
OJIHOCTOPOHHUX MPUHYAUTEIbHBIX MEP Ha MpaBa 4YeOBeKa.

JlesareabHocTh CleHAaJBLHOIO JOKJIATYNKA

9. 3a nepuon ¢ 1 utons 2016 roga o 30 urons 2017 roga CrnenuanbHBIN JOKIA -
YUK MMOATOTOBUJ CEMb IMPECC-PCIIN30B, TPU U3 KOTOPBIX 6I)IJ'II/I BBIIYIICHBI COBMCCTHO
C IpYyruMHy MaHJaTapUsIMU CIIENUAIbHBIX MPOLIEAYP.

10. 4 anpens 2016 rona CrnenuanbHBIM JOKJIaAUYUK MPUHSUI y9acTHe B BOCEMHa-
anatoi ceccun PaGouell rpynmel mo mpaBy Ha pa3BUTHE W NMPOBEJ WHTEPAKTHBHBIM
JMaJIOT ¢ 3KCIepPTaMM 10 BOIPOCAM OCYIIECTBIICHUS U pealM3alluy IpaBa Ha pa3BH-
THE.

11. 12 oxta6ps CnenuanbHbIN AOKIATIUK BBICTYIHI C 3asABJICHHEM Ha MEXIyHa-
POAHOM CEeMHHape IO BOIPOCY O MpaBe Ha pa3BUTHE, KOTOPHIM OB OpraHU30BaH B
AOy-J1abu He3aBucuMoOi#l MOCTOSHHOW KOMHCCHEH 1o mpaBaMm ueinoBeka Opranu3sa-
UM UCJIAMCKOTO COTpPYAHHYECTBA. B 3TOM 3asBJIICHHMH OH HM3JIOKHIJI CBOU cooOpaxe-
HUSI TI0 TIOBOAY TPHILATON roJOBHIMHBI Jleknapanuu O mpaBe Ha pa3BUTHE U pac-
CMOTpEJI BO3MOXHBIE CIOCOOBI HCIIONB30BAaHUS JTOTO IMpaBa B LEIAX COAEHCTBUA
3¢ PEeKTUBHOMY U YCTOHYMBOMY Pa3BUTHIO.

12. 16 oktsa6ps CroenuaipHbIi AOKIAIIUK MpEACTaBHI CBOU mokuan (A/71/287)
I'enepanpHoil Accambnee. B atom noxmage CnenuanbHbIN TOKJIaAUUK MPOAHATIU3H-
pOBaj KOHIENTYyallbHbIE aCIEeKThl, KACAIOUINECS CPEICTB MIPABOBOM 3aIIMUTHI B Cliydyae
HapyILIEHUN IIpaB 4EJIOBEKA, COBEPIICHHBIX B PE3YyJbTAaTe NPUMEHEHUS OJHOCTOPOH-
HUX MIPUHYAUTEIBHBIX Mep, B chepe MeXKAYHAPOIHOTO IIPaBa.

13. C 24 mo 28 ampens 2017 roga CrnenuanbHBIA JOKJIAaJIUYUK COBEPIIMI O(DHIIH-
anpHyI0 moe3nky B Poccuiickyro ®@enepanuio (cm. A/HRC/36/44/Add.1). On Gmaro-
naput Binactu Poccuiickoit @enepaiiuu 3a UX COAeiicTBUE B BHINOJHEHUH €ro MaHja-
Ta. B koH1e cBoero Bu3uta CHenuanbHBIA JOKJIATYUK OMYOITUKOBA 3asBICHUE IS
1eYaTy, B KOTOPOM OH HM3JIOKHJI CBOM TpeIBapUTEIbHBIE 3aMeYaHHusl U PEKOMEH]a-
MU, OTMETHUB, 4YTO B EBporneiickoM coro3ze u Poccuiickoit denepanu caHKIIUU MOTIIH
MPUBECTH K SKOHOMUYECKUM MOTEpsM Ha o0myr cymmy B 155 mupa gosut. CIIA, we
UMes TMPHU DTOM HUKAKOTO SBHOTO TOJOXHUTEIHHOTO Bo3neicTBus. OH 3asBWI, YTO
[eJIeHANpPaBIeHHbIE CAaHKIIMU B OTHOIICHUM OTAEIbHBIX JIUIl MPUHUMAIOTCS 0e3 Ka-
KOW-IN00 HaJIekKale mpaBoBOM MPONEAYPHI, UTO SABISECTCS HApYIICHHUEM IPUHIUATIA
BEPXOBEHCTBA MpaBa.

14.  C 19 no 22 urons 2017 roga CnenuaibHbIA JOKJIATIUK COBEPIIMIT OPUITHAI b-
HYI0 T0e3AKy B yupexuaeHus EBpomeiickoro coro3a (cm. A/HRC/36/44/Add.2).
On OmaromapuT BiacTu EBporeiickoro coro3a 3a WX COACHCTBUE B BBIMOJHEHHUHU €TO
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maHgaTta. B xoHue stoii moes3akn CrienuanbHBIM JOKJIAIYUK CAEIANI 3asBIIEHUE IS
MPECCHI, B KOTOPOM H3JI0KHII CBOM MPEIBAPUTEIbHBIC 3aMEUaHUSI U PEKOMEHIAIIUH.

III. BpinoJiHeHHe NPeaAbIAYIIMX PEKOMEeHIAL NI
CrenuajJbHOI0 JOKJIaJUYHKA

15. C MOMeHTa CBOET0 Ha3HAYECHMUS CHeHHaJ’ILHLIfI JOKJIaA4YUK NpeaACTaBUull COBeTy
10 MpaBaM 4YCJIOBEKaA U FeHepanLHoﬁ Accambiee CXKCTOJAHBIC JOKJIaAbl C U3JIOKCHUCM
3aMEUaHui U peKOMeHHaHI/Iﬁ 10 TCMAaTUKC CBOCT'O MaHAaTa.

16. CneumnanbHBIN NOKJIAJUYUK BHOBB CCHIJIA€TCS Ha BCE CBOU MpEIbIAYIIHNE PEKO-
MCHJAIMU, B YaCTHOCTH Ha PEKOMCHJAIUI0 co31MaTh Ha ypoBHe Opranuzanuu OO0b-
equHeHHbIX Hanuil cBOAHBIN LEHTPaJU30BAHHBIN peecTp, BKIIOUAIOUIUN €IHHBIN
CIIUCOK BCEX JEHCTBYIOUIUX OAHOCTOPOHHUX MHPUHYAUTEIbHBIX Mep. DTOT peecTp
cleqyeT BECTH B COOTBETCTBUM CO CTaHIapTaMH, NIPUMEHSIEMbIMU B HACTOsIIEE Bpe-
Ms B oTHolIeHUU caHkiuii CoBeTa be3omacHocTH, U caenath IPeAMETOM TIIaCHOCTH.
TocymapcTBaM WM TPYINaM rocyJapCcTB — OOBEKTOB CAHKI[MH M rOCyAapCTBaM HIIH
rpyImaM rocyaapcTB — UCTOYHUKOB/MHUIMATOPOB CAHKIUK OyoeT MpeasiokKeHO yBe-
nomiaTe CoBeT 00 OJHOCTOPOHHUX MPHUHYAUTEIbHBIX MEpax, ASHCTBYIOIIUX MO UX
HHUIIHATUBE, U 00 U3MEHEHUHU 3TUX Mep. OOpasIoM [Jis TaKoro peecTpa MOr ObI MO-
cnyuTh Peructp oObuHBIX BoopyxeHuit Opranuzanuu O0benuHeHHbIX Hanwmii, ko-
TOPBIM BKJIIOYAET JaHHbIE O MEXKAYHAapOAHBIX MOCTaBKaX OpPYXKHUs, a TaKkKe Npeao-
CTaBJCHHYIO TOCyAapCTBaMHU-YJIcHAMH MH(POPMAIMIO O BOCHHBIX 3amacax, 3aKymKax
3a CYET OTCUYCCTBCHHOTO MPOU3BOACTBA U MOJUTHKE B 3TOH 00JacTH.

17. CnenuaabHbIil JOKJIAaT4YMUK NMPUHSI K CBEACHUIO 00ECIOKOCHHOCTh, BhIpaXkeH-
Hyto COBETOM IO IpaBaM YejoBeKa B ero pe3onwonuu 34/13, B KOTOpOH OH MOgYCPK-
HYJI HEOoOXOJAMMOCTbh M3yYEHHMs IIHPOKOW COBOKYHNHOCTH BUJOB BO3JCHCTBHS OIHO-
CTOPOHHUX NPUHYAUTEIbHBIX MEpP Ha MEXAYHApOJHOE TYMaHHUTApHOE NMPABO M ME K-
JyHapoOJHOE IpaBO INpaB YeJOBEKa M HA HIKOHOMHKY, MHp, 0€30MacHOCTh M oOIIe-
CTBEHHOE YCTPOIICTBO TOCYIapCTB, a TaKK€ HEOOXOAMMOCTh OCYIIECTBICHUS MOHH-
TOPUHTA HApyLIEHWH MpaB 4elOBeKa, CBI3aHHBIX C OJHOCTOPOHHUMH NPUHYAUTEIb-
HBIMH MEpaMH, M COJAEHCTBUA NPHUBJICUYCHHUIO K OTBETCTBEHHOCTH. B 31O Xe pe3o-
moruu CoBeT MpH3HAJ BAXXHOE 3HAYEHHE KOJUYECTBEHHOTO M Ka4eCTBEHHOTO JOKY-
MEHTHPOBAHHUS JIFOOOTO TAKOTO HETaTHUBHOTO BO3/ACHCTBHUSA B KOHTEKCTE 00€CIEeUeHHS
MPUBJICUYCHHUsS] K OTBETCTBEHHOCTH BHHOBHBIX B HapyIICHUSX MpaB 4eJOBeKa B pe-
3ynbTaTe MPUMEHEHHUS OJHOCTOPOHHHUX NPUHYAUTENBHBIX MEP B OTHOLIEHHUH JI060T0
rocygapctBa. CrenuanbHbIi AOKIAAYHK CUUTAET, YTO JJIs 0OecledeHHus] Takoro J10-
KYMEHTHUPOBaHHUS HEOOXOAMMO CO3/IaHHE CBOJHOTO PeecTpa OJHOCTOPOHHUX NPHUHY-
OUTENbHBIX Mep. /I Toro 4TtoOBl TOYHO OLIEHUTh HETAaTHMBHOE BO3JCHCTBHE OAHO-
CTOPOHHUX CaHKIMH M 0OECHeYUTh TEeM CaMBIM INPHUBJICUYECHHE K OTBETCTBEHHOCTH
BHHOBHBIX U BO3MeIlleHHE yuiepOa >kepTBaM, B 3TOT pPeecTp I0JDKHA NMOCTYNaTh HEo O-
xoauMasi HH(pOpPMaLHs, U OH JOJDKeH paboTaTh 3¢ dexruBHo. Kak CrienmanbHBINA 10-
KIIaJuuK yxe oTrMmedan panee (cMm. A/71/287, mynkr 39), Mepsl, HampaBlIeHHbIE Ha
obecrieyeHre TPAaHCIAPEHTHOCTH YXe€ NEHCTBYIONINX CAHKIIHOHHBIX PEXKUMOB, SIBIS-
I0TCSL HEOOXOAMMBIM YCIIOBHEM pealn3alHuy IpaBa Ha CPEJCTBAa MPABOBOMN 3aIIUTHL B
CBSI3M C HETaTUBHBIMH IOCIEACTBHSIMHU IS MpaB desoBeka. CrenuanbHBIN JOKIad-
YUK MPUBETCTBYET TY MOAIEPKKY €TO MPEITOKEHHSI O CO3TaHNU IIEHTPAIN30BaHHOT O
peecTpa, KOTOPYIO BBIPAa3WUIN HEKOTOPBIE YYACTHHKHM TPUANATh TpeTbei ceccum Co-
BETa 110 paBaM yeJoBeka’.

18. CrnenuanpHBIA TOKJIATUUK TakXe XOoTed Obl BHOBb oOpatutTbcs k CoBeTy MO
mpaBaM dYeinoBeka M leHepaiabHON Accam0iiee ¢ HPHU3BIBOM BHOBB INPOBO3ITACHTH
MpaBo XepTB Ha 3P (HEeKTUBHOE CPEICTBO MPABOBOM 3aIMMTHI, BKIOYAs HAJISKAIIYIO
1 3¢ PeKTHBHYI0 (PUHAHCOBYI0 KOMIIEHCAIIHIO, BO BCEX CHTyalHsIX, KOTAa OTHOCTO-
pOHHHE MEpPHI OKa3bIBAIOT HETaTHBHOE BO3JEHCTBHE Ha OCYIIECTBICHUE WX IIPaB de-
n0BeKa. XOTsA TAaKoe IPaBO SIKOOBI MPU3HACTCA B TEOPUH M B MPHUHIUIIC KaK OJUH U3

CwM. HanpuMep, komMmeHTapuu IlocrosHHoro npeacrasurens Ilakucrana TexMuHbl
Jlxanmkya oT umMenn OpraHu3anuu uciaaMckoro corpygaudectsa (13 cenrsbps 2016 roga).
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IV.

HEOOXOAMMBIX 3JEMEHTOB INPAB YEJIOBEKAa, OHO A0 HACTOSILIETO BPEMEHH HE OBLIO
MPU3HAHO M MOATBEPKICHO B KaKOH-TMOO KOHKPETHOH (hopme, M Ha NMPAKTHKE OHO
4acTO WTHOPHUPYETCA WIHM OTBEpraercs. B oTnudme OT XepTB BOOPYXKEHHOTO KOH-
¢nuKTa, B OTHOLNICHHWH KOTOPBIX IIPABO Ha CPEACTBA IIPABOBOW 3AIIMUTHI U YCIOBHUSA
€ro peaju3anuu OBIIM MOATBEPXKACHBI U MOTYyYHIN MIMPOKOE MPHU3HAHUE HA MEXAY-
HapOJHOM YPOBHE®, )EPTBBI OJHOCTOPOHHUX CAHKIMH CIMIIKOM YacTO OCTAKTCA B
COCTOSIHMY IIPaBOBOM HEONPENEICHHOCTH.

19. CrnenuanpHBII [MOKJIAAYUK MPOBEN JOMOJIHUTENbHYI0 pPaboTy Haa CBOUMU
MPEATIOKEHUIMH 110 TMPOEKTY ACKIapalil M PEecTPy ONHOCTOPOHHHMX CAHKIHWH H
3 mrons 2017 rona mposen coBemanune Pabodeit rpymmsl 3KCIIEPTOB BEICOKOTO YPOBHSA
B IeIsIX 0030pa, OLEHKHM W YTOYHEHHS 3THX [BYX HPEANOKEHHH M COTIAacOBaHUSA
($bopMynHpPOBOK, KOTOPBIE OyIYyT IpeACTaBIeHB Ha paccMoTpeHne CoBeTa 1Mo mpaBaM
gyenoBeka. MTOTOBBIM MOKYMEHT 3TOTO COBEIIAHMSI COICPXKHUTCS B IMPHIOKCHHH K
HAaCTOSIIEMY JOKIaLy.

3KCTeppI/ITOplflaHLHOCTL U MCKIAYHAPOAHDbIC CAHKINH

20.  Ecnm paccMarpuBaTh TEMY 3KCTEPPHUTOPHATBLHOCTH B KOHTEKCTE MEXKIAYHAPOI-
HBIX CAaHKIIMI, TO BO3HUKAET ABa OTACIbHBIX, HO B3aHMOCBSI3aHHBIX BOIPOCA: MOXET
JIU SKCTEPPUTOPHAIBHBIN OXBAaT CAHKIUH OBITh NMPU3HAH NMPUEMIIEMBIM (MU 3aKOH-
HBIM) B COOTBETCTBHHM C HOPMaMH MEXIYHAapOJHOTO IIpaBa, BKIOYas MEXIyHapo -
HOE IpaBO IpaB YEJOBEKAa, M HECYT JIM TOCydapcTBa (MJIM MEXIyHapOoJHBIE OpTaHH-
3alli) 9KCTEPPUTOPHANIBHBIE 00513aTeNbCTBa 110 JOTOBOpPaM B OONACTH NpaB YEJIOBe-
Ka B CBSI3M C IPUMEHEHHUEM U BO3JEHCTBHEM CAHKIIUH.

3KCTeppI/ITOpI/IaJ'IbHI)Ie CaAaHKIHMHU B paMKaxX MEKAYHAPOAHOI'O IMpaBa

Oo01mee MexxAYHAPOAHOE MPABO

21.  boapme 20 ner npaButenbcTBO CoeanmHeHHbix llITaToB AMEpUKH IHIUPOKO
MPUMEHSIET HalMOHAJIbHBIE HOPMBI CaHKIMOHHOTO 3aKOHOJATENbCTBA K MHOCTpPAH-
HBIM (U3MYIECKUM JIMLIAM U yupesxaenusm®. Tak, HapUMep, OHO HAKJIaJbIBAET CaHK-
IIMA Ha MHOCTpaHHbIe (PMHAHCOBBIC YUPEKJEHHUS 3a IpoBeaeHUe 3a npexnenamu Co-
enuHeHHBIX llITaToB AMepukH (UHAHCOBBIX ONEpaluid, KOTOPbIE HE COOTBETCTBYIOT
HallMOHAJIBHOMY PEXHMY CaHKIUH, W MBITAIOTCS PEryIupOBaTh BaJIOTHBIE OmNEpa-
uuu’. B nocneanee BpeMs MOCTYMAlOT COOOIIEHUS O TOM, YTO MpaBHUTENbCTBO Co-
equHeHHoro KoponesctBa BemmkoOpuranum um CeBepHoit Wpmammmm cobupaercs
MIPUHSATH HOBOE 3aKOHOJIaTEIbCTBO C aHAJIOTHYHBIMH, XOTS M Oojiee OrpaHMYEeHHBIMA
napamerpamu®. C apyroit croponsl, EBpomneiickuii coo3, mo Bcel BUIUMOCTH, 06bIY-

Cwm., Hanpumep, OCHOBHBIE IPUHIHIIEI U PYKOBOJSIINE MOJIOXKEHHS, Kacalolluecs mpasa Ha
NPaBOBYIO 3aIMTY U BO3MEIIeHHUE yiiepOa uisl )KepTB IpyObIX HapyLICHUH MEXTyHapOIHbIX
HOPM B 00JIaCTH MpaB YeJIOBEKa U CepbEe3HbIX HAPYHICHUH MEXIyHapOJHOTO I'YMaHHUTapHOTO
npasa

M. Rathbone, P. Jeydel and A. Lentz, “Sanctions, sanctions everywhere: forging a path
through complex transnational sanctions laws”, Georgetown Journal of International Law,
vol. 44 (2012-13), pp. 1055-1126.

Cwm., Hanpumep, M. Cosnard, “Les lois Helms-Burton et d’Amato-Kennedy, interdiction de
commercer avec et d’investir dans certains pays”, Annuaire francais de droit international,
vol. 42 (1996), pp. 33-61.

Cwm. United Kingdom Foreign and Commonwealth Office and HM Treasury Department for
International Trade, “Public consultation on the United Kingdom’s future legal framework
for imposing and implementing sanctions”, presented to Parliament in April 2017, p. 16.
CornacHO 3TOMY JAOKYMEHTY, «cBsA3b ¢ CoennHeHHBIM KoposeBcTBoM» (KOTOpas MO3BOJIAET
MIPaBUTEJICTBY IPUMEHATh CAHKI[MH) MOXKET BO3ZHMKATh, B YACTHOCTH, B CJIEIYIOINX
CUTYalMsAX: Ollepaluu B QyHTaX CTEPIUHIOB 3a pyOeKOM, KOTOPbIE IPOXOAAT KIMPUHT B
Coenunennom KoponeBctBe; neiicTBUS MeCTHON JouepHEed KOMIaHUU, IpUHAUJIeXKaI el
MarepuHckoi komnanuu u3 CoennaernHoro KoposeBcTBa (B 3aBUCHUMOCTH OT CTPYKTYPHI
YIpaBIeHHUS); AEHCTBU, IPEANPHUHITHIE 32 pyOexKoM, HO HanpasiseMble H3 COeIMHEeHHOTO
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HO BO3AEPKUBAETCS OT NPHUHATHS KAaKUX-JINOO OrpaHHMYMTEIBHBIX MEp, MMEIONINX
SKCTeppUTOpUanbHblil 0xBat®. B 1996 rogy Espomneiickuil coi03 NpUHAN HOPMBI €B-
pomeiickoro 3aKOHOJATENbCTBA, NEHCTBYIONIME [0 CHX HOpP W HaIpaBJICHHBIC Ha
O60pp0y C mpeamonaraeMbIMH 3KCTEPPUTOPHANBHBIMH MOCIEICTBUAMH PEXHMOB
canknuii CoennaeHHBIX lllTaToB, KOTOpEIe EBpONEHCKHil COIO3 CUMTAET HE3aKOHHBI-
MH. OTH NOJIOKEHHs raaciaT: «TpeThs cTpaHa BBeNla ONMPEACICHHBIE HOPMBI 3aKOHO-
JaTeJNIbCTBA, MPEANUCAHNS U NHBIE 3aKOHOJATENbHBIC AKTHI, KOTOPHIE, IO BCEH BUAH-
MOCTH, HaNlPaBIEHbl HA PETYINPOBAHNE ACHCTBUN (PU3NUECKUX M IOPUANYECKUX JIHUIL,
HaxXOIAIIUXCSA TMOJA FOPUCIUKINEH rocymapcTB-wieHOB [EBpomelickoro corosal; ...B
CHIy CBOETO 3KCTEPPUTOPUAIBHOTO NMPUMEHEHHS TaKHe HOPMBI 3aKOHOAATEIbCTBA,
NpEANMCAHNs ¥ UHBIE 3aKOHOATETbHbBIE aKThl HAPYIIAKT MEXKIYHAPOIHOE TPABO» .

22.  CymlecTByeT IIHPOKOE IMOHMMAaHHE TOTO, YTO IKCTEPPUTOPHAIBHBIE CAHKIINU
UAYT Bpa3pe3 ¢ OOLICTPHUHSATHIMH HOPMaMH, PEryIHPYIOIIUMHU IOPUCIUKLHIO TOCY-
JapCTB B COOTBETCTBUH C MEkKIYHApOAHBIM MpaBoM®. KOHIENIHs ToCy1apCTBEHHOM
IOPUCAUKIIMA OMUCHIBACT MpPEaeNbl IPHINICCKUX ITOJTHOMOYHHA rocyaapcTBa NpHHHU-
MaTh U MPUMEHATH MpaBUIIa MOBEICHU, KacaloIUecs TeX MM WHBIX JUI, U obecrme-
YUBaTh UX coOmroaeHue. Pedb uaer riaBHBIM 00pa3oM O TOM, B KaKOil CTENeHH Ka K-
J0€ TOCYJapcTBO MMeEET IPaBO PEryIHpoBaTh ITOBEACHHE HIM HOCICACTBHUS COOBI-
tuit’. JIpyruMH CIOBaMH, OPHUCAMKIHA O3HAYaeT MPAaBOMOYHME TOCYAapCTBa B COOT-
BETCTBHH C MEXAYHapOJHBIM IIPaBOM DPEryJIHpPOBAaTh HIM UHBIM 00pa3oM BIHATH Ha
MOBEICHUE JIoAeH, IpaBa COOCTBEHHOCTH M OOCTOATEIbCTBA M OTpa)kaeT 0a3oBbIE
OPUHLHUIE TOCYNapCTBEHHOIO CYBEPEHHTETA, PaBEHCTBA TOCYIapCTB W HEBMella-
TeNbCTBA BO BHYTpeHHME Aena’®.,

23.  MexayHapoIHO-TIpaBOBbIE HOPMBI, Kacalouluecss IOPUCIUKINH, KaK MPaBUIIO,
OCHOBBIBAIOTCSI HAa Pa3JIMUUU MEXAY 3aKOHOAATEIBHOH IOpPHUCAMKINEH (T.€. 3aKOHO-
TBOPYECKHMH ITOJJHOMOUYUSAMH) U MCIIOJHUTEIbHOHN IOpUCANKINEH (T.€. TOJTHOMOYH f-
MU 10 o0ecredeHuI0 COONIoNEeHNs 3aKOHa). 3aKOHOAATeNbHas IOPUCAUKINA TOJDKHA
OCHOBBIBaThCSl HA OTNPEJCICHHBIX NMPU3HAHHBIX KPUTEPHUAIX, MO3BOJAIOMMX H30eraTh
KOH(IMKTOB CYBEpEHHUTETA roCylapcTB. DTH KPUTEPHUH, KaK MPABUIIO, ONUCHIBAIOTCS
cIeaylomuM o6pa3om:

* IPUHIMI TEPPUTOPHUATBHOCTH, COTIACHO KOTOPOMY TOCYAapCTBO MOXET HMpH-
HUMaTh 3aKOHBI, PETYIUPYIOIIHE JIIOoAeil U COOCTBEHHOCTb, HaXOASIIUXCS Ha
€ro TepPUTOPHH;

¢ OpUHOUI TpaxXJaHCTBa, COINIACHO KOTOPOMY TroCyaapCTBO MOKET pPEryjaupo-
BaThb MOBCACHUEC CBOUX I'PAXK/IAH B n000# yacTu Mupa,;

¢ JOKTpHUHa HOCHCﬂCTBHﬁ, corjiaCcHoO KOTOpOﬁ TrocyaapCTBO MOXKET pEryjanupoBaThb
MMOBCJICHUE, OKA3bIBAIOIIEC HCIIOCPCACTBCHHOC, MPEACKA3yeMO€ U CYHICCTBCH-
HOC BOSZ[GﬁCTBPIe Ha ero TCppUTOpUHU, HECMOTPA HA TO, YTO HeﬁCTBHH, IIpUBO-
AdIue K TakKkoMy BOS,Z[eﬁCTBHIO, COBCPIIAKOTCA 3a py6e>1<0M; 9TOT MNPUHIUIL
MOKHO pacCMaTpuBaTh KaK MPOAOJIKEHUC ITPUHIUIIA TEPPUTOPHUATIBHOCTHU ]

* MPUHIWI ITACCHBHOW MPaBOCYOBEKTHOCTH, COTIIACHO KOTOPOMY TOCYAapCTBO
o0namaeT OPUCIUKIINEH B OTHOIICHUU TOBEICHHS, HAIPABICHHOTO HAa HaHeE-
ceHme ymepba ero rpaxiaaHaMm;

KoponescTBa; (pnHAHCOBBIC MPOAYKTHI HIIM CTPAXOBKa, MPUOOPETECHHBIE Ha PHIHKAX
CoennnernHoro KoposieBcTBa, HO yepKUBaeMble UM HCIIOIb3yEMBbIE 32 pyOeIKOM.

Cwm., Hanpumep, J. Scott, “Extraterritoriality and territorial extension in EU law” American
Journal of Comparative Law, vol. 62 (2014), pp. 87-126; J. Scott, “The new EU
‘extraterritoriality’ “, Common Market Law Review, vol. 51 (2014), pp. 1343-1380.
Council of the European Union, “Council Regulation (EC) No. 2271/96 of 22 November
1996 protecting against the effects of the extra-territorial application of legislation adopted
by a third country, and actions based thereon or resulting therefrom”, Official Journal of the
European Union, L 309 (29 November 1996), preamble.

Cwm. M. Cosnard, “Les lois Helms-Burton et d’Amato-Kennedy”, pp. 36-50.

R. Jennings and A. Watts, eds., Oppenheim’s International Law, 9th ed. (1992), p. 456.

1 M.N. Shaw, International Law (Cambridge, Cambridge University Press, 2014), p. 469.

GE.17-12735



A/HRC/36/44

* MPUHIWI 3a0IUTHI, COMIACHO KOTOPOMY TOCYIAapCTBO MOXET PETYIUPOBATh I0-
BEIICHHE HWHOCTPAHIEB, KOTOPOE CIOCOOHO HAaHECTH ymepO ero >KM3HCHHBIM
WHTEpecaM; BMECTE C TEM, XOTS 3Ta KOHIEHIUI YETKO 3aKperuieHa B MEXIY-
HapOJHOM IIpaBe, COXPaHACTCS HEONPEACICHHOCTh B OTHOIICHWH €€ MAacCIITa-
00B U TeX MEeWCTBU, KOTOPHIE OHA OXBATHIBACT;

* IPUHIUI YHHUBEPCAIBHOCTH, COTIACHO KOTOPOMY BCE TOCYAapCcTBa MOTYT
OCYIIECTBJIATh IOPUCAUKINIO B OTHOLUICHHWU OIpPEACICHHBIX BHIOB NPECTyI-
HBIX JIESHUH, B YaCTHOCTH MUPATCTBAa U pabCTBa, HE3aBHCHMO OT MECTa HX CO-
BEpIICHUS W T'PAXTAHCKOW MPUHAMIECKHOCTH IOTEPHEBIINX U NMPABOHAPYIIH-
Telne.

24. C y4yeToM BBIIICHU3JIOKEHHOTO B IEJIOM IPEANONaraeTcs, YTO dKCTEPPUTOP H-
aTbHBIE CAHKIUM ABISIOTCSA HE3AKOHHBIMH . DTO OOBACHAETCS TEM, UTO HA MPAKTHKE
OOJIBIIMHCTBO 3KCTEPPUTOPHUATBHBIX CAHKIMH HE MOANANAIOT HU MOJ OAMH W3 BBIII e-
YHOMSHYTBIX KpuTepueB'?. B 4acTHOCTH, CChUIKA Ha TOKTPUHY IMOCJIEACTBUH, KOTO-
PYIO B HEKOTOPBIX ciydasx aenatoT CoexnuHeHHble LlITaThl B KauecTBe ONpaBIaHUS
NPUMEHEHHUsI 9KCTEPPUTOPUATIHHBIX MEp, MOTCHLIUATHHO MOXKET OBITh IOPHINYECKH
ONpaBIaHa JIMIIb B OYCHb OIPAHUYCHHOM YHCIIE CIy4yaeB, YUHUTHIBas obmume Tpebo-
BaHUSA O TOM, YTO ITH MOCIEIACTBHUS (T.e. MOCIEICTBUSA TOH CHUTYyaluH, KOTOpAas IO-
CIIyXHJIa IPUYUHOW BBEJCHHUS CAHKIMI) JOJDKHBI UMETh HAa TEPPUTOPHH Trocylap-
CTBa, BBOISLICTO CAHKIMH, HEMOCPEICTBEHHBIH, MPEICKa3yeMbli U CYNIeCTBEHHBIN
xapakrep. [IpeacraBnsercs Takke, 9TO SKCTEPPHUTOPUAIBHBIC CAHKIIUH, KaK [IPaBUIIO,
HE MOTYT OBITH ONpaBIaHbl B KaYeCTBE 3aKOHHBIX KOHTPMEDP B COOTBETCTBHH C Mpa-
BOBBIMH HOpMaMHU 00 OTBETCTBEHHOCTH T'OCYAapCTB.

25.  Pan HeraTHBHBIX OLEHOK HMPAaKTHKH SKCTEPPUTOPHUAIBHBIX CAaHKIMHI OBLI J1aH B
pasHoe Bpems opraHamu Opranuzanuu OObenuHeHHbIX Hamuii, apyrumMu mMexayHa-
POIHBIMH OpPTaHU3AIMSIMHU U OTACIBHBIMH I'OCYIapCTBAMH, W 3Ta MO3HULHUS OTpakeHa
B Hay4YHOH nuTeparype. MHEHHE O TOM, YTO 3KCTEPPUTOPUAIbHBIE CAHKIIUH SIBIISIO T-
Csl HE3aKOHHBIMH, pa3feNsaioT Gonbmoe uuciao crpan®®. C 1992 roma IenepanbHas
AccamM0biest eXerogHo 3asBisia O CBOEM OCYXACHHUH 3KCTCPPUTOPHAIBHOTO Xapak-
Tepa 6nokananl Ky6sl CoenunennbiMu Illtatamu Amepuxu®. Co cBoeil cTOpoHbI B
1996 rony EBpomelickuii cO03 MPUHSII TaK HAa3bIBAEMBIH ONOKHPYIOIIHI CTaTyT, CO-
IJIaCHO KOTOPOMY KOMIaHHUsM EBporelickoro coro3a 3ampemiaercsi coOyoaaTh dKc-
TeppHUTOpHANbHBIE CAaHKIMHU, BBeeHHble Coenunenupivu Llltaramu®®. Kpome Toro, B
CBOUX COOCTBEHHBIX PEKOMEHIAIUAX OTHOCHTENIBHO «OTPaHUYHUTENbHBIX Mep» EB-
poTeiiCKHMii COI03 H3JI0XKIJI CBOIO IMO3HIMI0O B OTHOMICHHH 3KCTEPPHUTOPHAIBHBIX
CaHKIMH CIeAYIOIHUM 00pa3oMm:

«EC 6yz[eT BO3ACPIKUBATHCA OT NPUHATUA 3aKOHOAATCIbHBIX aKTOB, UMCIOMINX
B HapylmeHHC MCKAYHAPOAHOIO IIpaBa SKCTCPPUTOPHUAIBHOC NPHUMCHCHHC.
EC OCYXKJAaCT OJOKCTCPPUTOPUATIBHOC TMNPHUMCHCHUC 3aKOHOAATCIbHBIX 4KTOB
TPETbUX CTPAH, BBOAAHINX OIrPAHUYHUTCIBHBIC MEPbI B LCIAX PEryJInpOBaHUA
JACATCIBbHOCTH (I)I/ISI/I‘IGCKI/IX U IOPpUANYCCKUX JIHUL, HaXOAAUNIMXCAd MOJ HpHUC-

11

12
13

14
15

Cwm. C. Beaucillon, “Practice makes perfect, eventually? Unilateral State sanctions and the
extraterritorial effects of national legislation”, in N. Ronzitti, ed., Coercive Diplomacy,
Sanctions and International Law (Leiden/Boston, Brill/Nijhoff, 2016), pp. 103-126; and
S. Emmenegger, “Extraterritorial economic sanctions and their foundation in international
law”, Arizona Journal of International & Comparative Law, vol. 33 (2016), pp. 633-660.
Cwm. M Cosnard, "Les lois Helms-Burton et d' Amato-Kennedy", pp. 36-50.

[MomuMo pasnudHBIX pe3omonuii ['enepansaoit Accam6ien u CoBera 1o npaBam 4esOBeKa,
OCYKAAIIHUX IPUMEHEHHE IKCTEPPUTOPHATBHBIX CAaHKLUH, PEIIUTEIIBHO OTBEPIJIN 3Ty
MPaKTHKy CTpaHBI JIBIDKeHHS HeNpucoeuHeHNs (cM. Hanpumep, pesomronuio RES/51/S 6
Adpo-a3narckoil KOHCYIBTaTUBHO-TIPaBoBO opranusamun). Cm. takke Council of the
European Union, “Council Regulation (EC) No. 2271/96”, ccbuika Ha KOTOPYIO COACPIKHUTCS
Boie. Kanana, SInoHus u apyrue cTpaHsl, 0 BCeil BUAMMOCTH, Pa3zeaioT 3Ty TOUKY
3peHUSI.

Cwm. pesomonuio 47/19 u nocnenyromue pesontonnu [ eHepansHoll Accambien.

Council of the European Union, “Council Regulation (EC) No. 2271/96”.
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IUKIUENW TOCYyIapCTB — 4JIEHOB EBpomeickoro coros3a, cuuTas 3TO HapyIIEeHHU-
eM MEXIyHapoJaHOro mpasa»’®.

26. BceoOpemmiomee mcciieoBaHUE C LENBIO0 OIEHKH IMPAKTHKU YKCTEPPUTOP -
aTBHBIX OTHOCTOPOHHUX CAHKIIMH B COOTBETCTBHHU C MEXKIYHAPOIHBIM IIPAaBOM BBHI-
xomuio OBl JajieKo 3a paMKH HACTOSIMIEro JOoKiIama. JTO ocTaeTcs 3amadeil Ha Oyny-
mee, pemeHne KOTopoi ObLI0 OBl MpEeamoYTHTENRHO Mepenats KoMuccun MexayHa-
pomHOTO TpaBa. Takoe wHcCciegoBaHWE NOTPeOyeT IMPOBEACHUS BCEOOBEMITIOIIETO
aHaln3a CYIIeCTBOBAHWUSA, COACPKAHUS M TOYHOTO HBIHEITHETO MPaBOBOTO CTAaTyca
MO0BIX HOPM, 3alpenaloIuX NPUMEHEHHE dKCTEPPUTOPHATHHEIX CAHKIUH, B COBp -
MEHHOM MEXAYHapOOHOM IIpaBe. B paMkax mcciemoBaHHS HEOOXogMMO OBIIO OBI
Takke 0000MUTH BCe M3BECTHBIC KPUTHYECCKUE 3aMEYaHUS B OTHOIICHWH SKCTEPPHU-
TOPUANBHBIX CAHKIWHW HE TONbKO Ha ypoBHe Opranmsanun OOvenuHeHHBIX Hamuid,
HO ¥ CO CTOPOHBI PETHOHATBHBIX OPTaHU3AINN WM OTAEIBHBIX TOCYIapCTB, TAaK)XKeE T
13 HHAX, KOTOPBIE BBIPAXKAJTUCh B BUAE MPOTECTOB, OJOKHPYIOIINX 3aKOHONATEIBHBIX
aKTOB B OTICNBHBIX CTpPaHaX, HENMPHU3HAHUS HAlMOHATBHBIMH CyJaMH H T.n. Kpome
TOTO, B 3TOM MCCJICJOBAHHH HEOOXOAMMO OIEHHTh IMOTCHI[MAJIbHEIE IOCIEICTBUS
MPUMCEHEHHS SKCTEPPUTOPHATHHEIX CAHKIMI ¢ TOYKU 3pEHUS MpaBa MEXIYHapOTHOM
OTBETCTBEHHOCTU. B »TOH cBA3M cinegyeT oTMeTuThb, 4To B 2006 romy Kommuccus
MEXIYHapOTHOTO IpaBa paccMOTpelia MpeNBapHUTEIbHBINA NOKIal ceKkperapuara o0
AKCTEPPUTOPHUANBHON IOPUCAUKIHK, KOTOPBIA MOT OBl CTaTh OCHOBOW IJIs JOJTO-
cpouHOif paboThl M0 KOAU(BHUKALMU MEXAYHAPOAHOIO NpaBa B JaHHOU ob6nactu®’. DTo
MpeII0oKeHNE B TOU HIIM MHOH (popMe MOXKHO (U cleyeT) BO3POIUTE.

Me:kayHapoaHoe MPaBo NPaB YeJ0BeKa

27. HeratuBHOe BO3ACHCTBHE MEXIYHApPOJHBIX NPHUHYIUTEIBHBIX MEp Ha OCy-
IIECTBICHNE NPAB YEJIOBEKA TEX I'PYII HACEJICHHs, HA KOTOPbIE OHU HaIEJEHBI, XO-
pOIIO 3aJOKyMEHTHPOBAaHO. BO3HMKAaeT BOMPOC O TOM, UMEIOT JIM IKCTEPPUTOpHATIb-
HBIE CAHKIIMM 0COObBIE XapaKTePHCTHKHU (T.€. MOTYT JIU OHHU UMEThb O0COOBIE HETaTHB-
HBIE TIOCJIEJCTBHS IS TPaB YesoBEKa), OTIIMYAIOIIHECs] OT TeX, KOTOpbIE CBS3aHBI C
IpUMEHEHHEM CaHKIHWH B neinoM. CuuTaeTcs, 4TO Takue cHelu(HUEcKHe IOCIea-
CTBHSI BBITEKAIOT U3 KCTEPPUTOPUATLHEIX CAaHKIMH B TOW Mepe, B KAKOH OHH BIHUSIOT
Ha CIIOCOOHOCTBH CTpaH — OOBEKTOB CAaHKIMWH (M MX HACEICHHS), a TakXe TPETbUX
CTpaH, HE y4YacTBYIOIIMX B CIIOpE MEXJy CTpaHAMHU-MHUIMATOPAaMU U CTpaHAMHU —
00bEeKTaMU CaHKIHH, B3aMMOJIEHCTBOBATH C KOMIAHUSAMU M (DMHAHCOBBIMH OpPTaHH-
3allMsIMU 110 BceM MHUpYy. Kak TakoBble OHH MOTYT MMETh OCOOBIE JOIOJIHHUTENbHbBIE
HeOJIaronmpuATHBIE MOCJIEACTBUS s IpaB YesoBeKa, BKIIOYAs MPaBO Ha Pa3BUTHE.
XoTs GONBIIMHCTBO MEXIYHApPOJHBIX KOMIIAHWH C MPaBOBOI TOYKH 3pEHUS HE OXBa-
YeHBI IOPUCANKIMEH TOCcyJapcTBa — MHUIMATOpPa CAHKIMH, HA NMPaKTUKE OHU HE Xe-
JAIOT MOJAJEP)KUBATh TaKWe SKOHOMHMYECKHE OTHOWIEHHS C MapTHEpaMu B rocygap-
CTBE — OOBEKTE CAaHKIMH, KOTOPBIE MOTYT NPHUBECTH K «HAPYIIEHHIO» IIOJOKEHUH
SKCTEPPUTOPHUAIBHOTO pEKHMMa CAHKIUN M TE€M CaMbIM MOCTaBUTh MOJ Yrpo3y HX
CIIOCOOHOCTh BECTH CBOIO COOCTBEHHYIO KOMMEPUECKYIO JesATEIBbHOCTh B Trocynap-
CTBE — MHHIMATOPE CAHKIUH. DTO BEJET K NMaryOHOW NpPaKTHUKE «U3JIMIIHEro ycep-
JUsi» Y TOPrOBBIX IMAapTHEPOB CTPaH-O00BEKTOB. Pe3yiabraTroM 3TOTO sBISETCS Je-
¢dakro Onokama rocymapcTBa — OO0OBEKTa CAHKIMI, OOPOBOJIBHO MOJJCpKHBacMas
SKOHOMHYECKUMHU CyOBEKTaMH, KOTOPBIE C MPaBOBOM TOYKM 3pEHMs Jake HE MOAIa-
JAlOT T0J IOPHUCAMKIHUIO rocyrapcTBa-uHHIMaropa. Ocoboe JONOJHUTEIBLHOE BO3-
JeHCTBHE IKCTEPPUTOPUAIILHBIX CAHKIUNA MOXXET OBITh TaKXKE CBSI3aHO C MX BIUSHH-
€M Ha CIO0COOHOCTBH roCylapcTBa-o0bEKTa MOJIYy4YaTh JOCTYI K yCIyraM MeXIyHa-
POIHBIX (PMHAHCOBBIX YUPEXKJIEHHH, K MHOCTPAHHBIM (DMHAHCOBBIM PBIHKAM M K M€ K-
JyHapOJHOW MOMOIIH.

16

17

GE.17-12735

Cwm. Coset EBpomneiickoro coro3a, PykoBoactso EBpomneiickoro corosa no sonpocy 06
OCYIIECTBIECHNUH U OLIEHKE OTPAHUUYUTEIbHBIX MEP B paMKax 00Iieil BHEITHEH MOTUTUKH
u nonutuku 6e3onacHoctu EC (15 utonst 2012 roxa), myHkT 52

Oduyuanvnvie omuemer I'enepanvroii Accambneu, wiecmvoecsam nepseas ceccus,
Jononnenue Ne 10 (A/61/10).
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28. Hampumep, BO3JAEHCTBHE dKCTEPPUTOPHUANBHBIX CAHKIIMHA, BBEJESHHBIX B OTHO-
meHnn Kyosr CoenunenasiMu llltaramu, (o ux ormensl B 2016 roxy, koTopas mpo-
ouIa ckopee jae-iope, 4eM Je-(akto) Ha CTOCOOHOCTH CTPAHBI TOPTOBATH C BHEITHUM
MHPOM U BBIXOJUTH Ha MEXIyHapogHble (pMHAHCOBBIE PBIHKH KBaIU()HUIMPOBAIOCH
Kak (aktuueckoe rmobarpHOE dMOapro. 3akoH XenMca-bapToHa mpuBen K 6I0KHpPO-
BaHMIO focTyna KyObl k mo6anpHBIM (DMHAHCOBBIM yUPEXKACHHUIM, a TAKKE AOCTYIa
K cucteme mnepenadn GuHancoBoit nHPopmanuu SWIFT, uto nMeno cepre3Hbie mo-
CIIe[ICTBHS B KOHTEKCTE SKOHOMUUYECKOTo Kpusuca Ha Kybe'®.

29.  DxcreppuTOpHAIbHOE NPUMEHEHHE OTHOCTOPOHHHX CAHKIIUH MOXET Takke
OKa3bIBaTh HETATHBHOE BO3JACHCTBHE HA OCYIIECTBICHHE IMPaB YEOBEKa B TPETHUX
CTpaHaX, KOTOPHIE HE SBISIOTCS HEMOCPEACTBEHHBIM OOBEKTOM CaHKIMH, HO H3-3a
MpUMEHEHHs (3KCTEPPUTOPHATBFHOTO) HHOCTPAHHOTO 3aKOHOAATENHCTBA TEPSIOT BO3-
MOXXHOCTHh MOJAJEPKUBATh KOHOMHYECKHE OTHOMICHHUS CO CTPaHOH — OOBEKTOM
CaHKOMH. YXe JaBHO MPU3HAHO, YTO SKOHOMHYECKHE CAHKIIUU IPOTHB TOCYIapCTB,
npussTeie CoBeToM besomacHocTH, MOTYT OBIEYh 32 cO00¥ HeMpeABUCHHBIC HeT a-
THBHBIE TIOCIEACTBHSA IJIs TPETHUX CTOPOH, TAKUX KaK TOPTOBBIC MapTHEpHL. B cTa-
1he 50 VeraBa Opranmsanuun OOvenquHeHHBIX Hamwit ykazaHo, 4To, ecinu CoBeTOM
BeszomacHoCcTH TpWHUMAIOTCS TPEBEHTHBHBIE WIW NMPUHYIHUTEIHHBIE MEPHl IPOTHB
KaKoTO-TM00 TOCYyIapcTBa, BCSAKOE APYroe TOCYIapCTBO, Mepel KOTOPHIM BCTaHYT
criealbHbIe YKOHOMHYECKHE MPOoOIeMbl, BO3HUKIINE U3 MPOBEACHUS BHIMICYIIOM -
HYTBIX MEp, HMEET IMpaBo KOHCYITbTHpOBaThCs ¢ CoBeToM besomacHocTH Ha mpenMeT
paspemeHns TaKuxX IpooIeM.

30.  Bsimo Obl cripaBeUTMBO MPEANONIOKHUTH, YTO aHAJIOTHIHBIE OTPHUIATEIbHBIC 11O~
CIEACTBUSA MOTYT BO3HUKATh B pe3yiIbTaTe NPUMEHEHUS OTHOCTOPOHHHUX (IKCTEPPH-
TOPHAJIBHBIX) CAHKIMI, HO B 3TOM CIIy4ae, 110 BCeil BUIUMOCTH, HE IPUMEHSICTCS HHU-
Kakas HopMma, cpaBHHUMas co crtatbeil 50 VYcraBa Opranmsanuum OObeIMHEHHBIX
Hamwmi.

31. Ilomoxenue Ne 2271/96 Cosera EBpomeiickoro coro3a («OIOKUPYIOIIUH CTa-
TyT») OBUIO HaNpaBIEHO Ha PETYJIMPOBAHNE M YCTPAHEHHE HETaTHBHOTO BO3CHCTBUS
WHOCTPAHHBIX AKCTEPPUTOPHAIBHBIX CAaHKIHMH Ha KOMMep4Yeckue KommaHuu EBpo-
MEHCKOTO CO03a, YJacTBYIONIME B MEXKIyHapOZHOHW TOProBJIe M JBHM)KEHHWH KaIlUTa-
JIOB, ¥ Ha CBS3aHHBIE C 3THM KOMMEpYECKHe olepannuu Mexnay (tormamHum) EBpo-
NefCKUM COOOIIECTBOM M TPETBMMH CTPaHaMH (CTAaBUIMMH OObEKTaMM caHKimif)',
3ammuTa 0T IKCTEPPUTOPHATBLHOTO MPUMEHEHHSI CAHKIIMH 3aKJII0YaeTCs, B YaCTHOCTH,
B 00513aTeJILHOM HENPU3HAHMHM MX IOPHIMYECKOTO NeiicTBus B EBponeiickom corosze®.
CrnexyeT OTMETHUTH, 4TO, XOTS SKOHOMHUYECKUM KOHTpareHTaMm EBpomneiickoro corosa,
KaK MPaBUIIO, 3alPEIAeTcs cOOTI0AaTh KaKHe-TH00 SKCTEPPUTOPHATbHBIE CAHKIIHK ',
OHH, TEM HE MEHee, MOTYT 00pamarscs 3a pa3pelieHueM COONI0IaTh UX MOJTHOCTHIO
NI YacTHYHO B TOH Mepe, B KaKOil HECOOI0OJeHHEe MOXET HAHECTH CEepPbE3HbIH
ymep6 ux uHTEpecam win uHTepecam CoobmectBa®”. HTEPECHO OTMETHUTH, YTO B
9TOM JIOKYMEHTE COAEPKHUTCS TakKe MoApoOHast HH(popMaIHs O CpeicTBaxX IMPaBOBOH
3alUTHl A8 nocTpajgasmux aul. Komnanun EBponelickoro corosa, UMEIOIIUE TOP-
TOBBIE WJIM SKOHOMHUYECKHE CBSI3U CO CTPAHON — OOBEKTOM CAHKIIMH, IOJDKHBI HMETh
BO3MOXHOCTh BO3MEIICHHS yuiepOa, BKIo4as cyneOHble H3/EepXKKH, HaHECEHHBIE
TOMY IOPHIMYECKOMY JHUIY B pe3ylbTaTe NPUMEHEHUS dKCTEPPUTOPHATBHBIX 3aKO-
HOB. Takoe BO3MEIIEHNE MOXET OBITh IMOJIYYEHO OT (PU3MUECKOTO MU IOPUIUIECKOTO
JUIA WIK OT JI000T0 Jpyroro cy0ObekTa, MPUYHMHSIONIETO COOTBETCTBYIONIUI yiepo,
mm60 oT Moboro nuua, 1eHCTBYIONIEro OT €ro UMEHH, 00 OT mocpeaHuka. Bosme-
IIEHUE MOKET UMETh (OPMY KOH(PUCKALMH WM NPOJIaXKW UMYIIECTBA, HAXOASAIIET0Cs
B PacMHOpSKEHUU ITUX JIUI, OpTaHU3aluil, JeHCTBYIOMMUX OT UX UMEHU JUIL[ UIU MO-

18

C.J. Gordon, “The U.S. Embargo against Cuba and the Diplomatic Challenges to
Extraterritoriality”, Fletcher Forum of World Affairs, vol. 36 (2012), pp. 69-70.
Council Regulation (EC) No. 2271/96, art. 1.

Tawm xe, cratbs 4.

Tam xe, crathbs 5.

Tam xe, crathbs 5.
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cpenHuKOB B EBporieiickoM coio3e, B TOM YHCJE aKIHUH, YAEp>KMBAEMBIX IOPUAUYE-
CKHX JIMIIOM, 3apErUCTPUPOBAHHBIM Ha TeppuTopur EBpomneiickoro corsa?,

32. BeposTHO, cupaBenInBO OyaeT OTMETHUTH, UYTO, XOTS «OIOKUPYIOMIUN CTATyT»
Ka)KeTCs Ha IEPBBIA B3I MOIIHBIM HHCTPYMEHTOM, IO3BOISIIOIINM EBpomneiickomy
COI03y OrpaguTh ceOs OT MOCIENCTBHH 3KCTEPPUTOPHANBHBIX CAHKIUH, K COXaye-
HUIO, 32 MPOIIE/IINE TOAbl OH HE CMOT 3aIlIMTHTh HEKOTOpBIe KomMnaHuu EBponeiicko-
ro cor3a (BKiIrodYas OaHKHM), KOTOpPBIE OBUIM BBIHYKJICHBl BBIIUIATHTH OTPOMHEIE
mrpadsl, HanmoxeHHble KasznaueiictBom CoenmHeHHBIX lllTaToB AMepukn 3a HEcO-
omronenne canknuit CoenuHeHHbX lllTaToB AMepuku. K cokaneHuio, MpUXOIHATCS
KOHCTaTUpOBaTh, 4YTO EBpomelcKuil col3 M €ro rocyaapcTBa-uyjeHbl B II€JIOM BO3-
JIEPKUBAIOTCA OT NMPHUMCHECHHS IOJOXKECHUH «OJOKMPYIOIIETO CTaTyTa» MM JII0O0H
(hOpMBI TUMIOMAaTHYECKOH 3aIIMTHl B MHTEpPEcaxX CBOMX IpakJaH, NOCTPaAaBIINX B
pe3ynbTaTe 3KCTEPPUTOPHAIBHOTO NPUMEHEHUS MHOCTPAHHBIX caHKIHHA. Kpome To-
ro, CII€yeT OTMETHTh, 4TO cepa MPUMEHEHHUSA ITOTO JOKyMEHTa He OblIa pacmpo-
cTpaHeHa EBpomeldckuM cor030M Ha caMble TOCJeIHHE pexuMbl caHkuumid Coexw-
HeHHbIX [lITaToB, HMEIOIINX 3KCTEPPUTOPHUATIEHOE JEHCTBHE.

JKCTEepPUTOPHAJTIBbHBIE 00513aTEJILCTBA IOCYIAPCTB B KOHTEKCTE
CAHKIU

33. Tlo-mpexHEeMy BBI3BIBAET AUCKYCCHHM BOIMNPOC O TOM, PacHpOCTPAHAIOTCS JHU
00s13aTeNIbCTBA TOCYIApCTB B COOTBETCTBUU ¢ MeEXIYHApPOIHBIM MAaKTOM 00 3KOHO-
MHYECKHX, COLMATbHBIX U KYJIbTYPHBIX IpaBax 3a Mpeaeibl UX TEPPUTOPUU «TAKUM
o0pa3oMm, 4YTO BBOJISIINE CAHKIMM TOCYIapCTBa MOTYT HECTH OTBETCTBEHHOCTH 3a
BO3HMKAIOIlEe B pe3yibTaTe JUIICHUE NpaB (HampuMmep, MpaBa Ha MUTAHUE U 3]IpaBO-
OXpaHEHHE) Ja)xe B TOM cllyuyae, €CId BBOJAINEE CAHKIHU TOCYIapCTBO HE OCY-
HICCTRISACT O(GUIMANBHON IOPUCAUKIME WU KOHTPOJISA Hall 3aTpardBacMbIM Hacele-
aueM»?’. BmecTe ¢ Tem CrenuanbHBIH JOKJIAMUUK XOTeN Obl MOXYEPKHYTh, UTO CY-
IIECTBYIOT BECKHE U MOJKPEIUIAIONNE APYT JApyra mMpaBOBble apryMEHTHI, YKa3bIBa-
IOIIME Ha CYNIECTBOBAHHME IKCTEPPUTOPHATBLHBIX 0043aTEIbCTB FOCYAapCTB COTIACHO
ITakTy, KOTOpBIE MOTYT OXBAaThIBaTh ClIydaW BBEIECHUSI MEXAYHApPOIHBIX CAHKIHI.
Kak yxe oTmMedanoch, «CErojHsi CYUTAETCS OOIENPUHSATHIM, YTO JIOTOBOPHI B 0Oma-
CTH TpaB 4yelioBeKa MOTYT, B IPUHIIUIIE, HAJIaraTh Ha rOCyJlapCcTBa-y4acTHUKH 00s3a-
TeIbCTBA HE TOJBKO B TOM CiIydae, KOT/la OHM MPUHHUMAIOT MEpbl, IPUMEHUMbIE Ha
CBOEH COOCTBEHHOU TEPPUTOPHUH, HO M IKCTEPPUTOPHUANBbHBIE 00sd3aTeNbCTBA, KOTO-
pble MOTYT BKJIIOUaTh B ce0s MO3UTUBHBIE 005A3aTEIbCTBA, JEHCTBYIONINE B TOH Mepe,
B KaKoil TOCYJapcTBa MOTYT BIMSTh HA Ty WM HHYIO CHUTYaIMIoO 3a pybeskoM»®. ITo-
KAy, TPYAHO OTPHUIIATh, UTO CAHKIIMU OTHOCSTCS K TaKOW KaTeropud mMep, MpH Ko-
TOPEIX TOCYAapCTBA MOTYT BIUSTH Ha ONPEAEICHHYIO CHTYallUIo 3a pyOexom®.

34. Bo-mepBbix, MexayHapOJIHBIA MaKT 00 SKOHOMUYECKUX, COMMATBHBIX M KYJ b-
TYPHBIX IpaBax HE UMEET TEPPUTOPUAIBHBIX WM IOPUCIUKIIMOHHBIX OTPAHUYCHUH B
oTHOomeHUHU cdepsl ero npumenenus®. Eciau B mynkTe 1 cTaThu 2 MekayHapOIHOTO
MMaKTa O TPAXJAHCKUX M MONUTHYECKUX IpaBax yCTAHABIUBAECTCA 00A3aTEIbCTBO
rocyaapcTBa-y4yacTHHKA yBa)kaThb W 00eCHEYMBATh MpaBa BCEX JHIl, HAXOIALIUXCS B
mpeaesax ero TePPUTOPUH U MOJ ero IPUCAUKIINEH, TO B aHAJIOTHYHOM IOJIOKEHHUH
nyHkTa | cratem 2 MeXAYHapOgHOTO MakTa 00 3KOHOMHYECKUX, COIMAIBHBIX H

23
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27
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Tam xe, ctathbs 6.

M. Craven, “The violence of dispossession: extra-territoriality and economic, social, and
cultural rights”, in M. Baderin and R. McCorquodale, eds., Economic, Social, and Cultural
Rights in Action (Oxford, Oxford University Press, 2007), p. 71.

O. De Schutter, “A human rights approach to trade and investment policies”, November
2008, para. 3.2. Pa3memnieHo o aapecy www.iatp.org/sites/default/files/451 2104504 .pdf.
Tam xe.

M. Sepulveda and C. Courtis, “Are extra-territorial obligations reviewable under the
optional protocol to the ICESCR?”, Nordic Journal of Human Rights, vol. 27 (2009), p. 55;
cM. takke M. Milanovic, Extraterritorial Application of Human Rights Treaties (Oxford,
Oxford University Press, 2011), p. 17.
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KYJIBTYpPHBIX IIpaBax HE JENACTCS KaKOW-THO0O CCBHIIKM Ha «IOPHCIMUKIUIO» HIIH «TEp-
putopuo». Kpome T0r0, BO BTOPOM AOKYMEHTE HCIIOJIb3yeTcs (GOpMyIHUpOBKa, KOTO-
pas He MMEET aHalora B IEPBOM M HalaraeT Ha BCE rOCyAapcTBa 0043aTEIbCTBO B
WHIVUBHyalbHOM TOPSAKE W B TOPSAAKE MEKIYyHAPOAHOW MOMOINM M COTPYZHHYeE-
CTBa MPHUHATH MEPHI K TOMY, YTOOBI 00€CIIEYNTh MTOCTENECHHO MOJTHOE OCYLIECTBICHUE
NpHU3HABAEMBIX MpaB®’. DTo UeTKoe yKazaHWe Ha TO, YTO TOCYAApCTBA-y4aCTHUKHU Oe-
pyT Ha cebs ompeAclieHHbIe 0043aTeNbCTBA BHEIIHETO I MEXIYyHapOTHOTO Xapak-
tepa®. TakuM 06pa3oM, MOKHO CYUMTATh, YTO MeskKIyHAPOAHbIH NAKT 06 SKOHOMHUY €-
CKHX, COLMANBHBIX M KyIbTYPHBIX IIpaBaxX YCTAaHABIMBACT ONPEICICHHBIE SKCTEPPH-
TOpHaNbHBIE 0053aTEIbCTBA TOCYAAPCTB-YYACTHHKOB B OTHOIIGHHWM JIMI B TPETBHX
rocynapctpax®.

35. Bo-BTOpHIX, MOHATHE IOPUCAMKIHH», KOTOPOE SABIAETCS KpHTEpHEM (M alb-
TEPHATHUBOI MOHATHIO TEPPUTOPHS») NIPUMEHHUMOCTH IIPABOBBIX 0053aTEIbCTBA I'OC-
ynapcTB B 00JacTH NpaB YelnoBeKa, CO BPEMEHEM OBLIO PacCIIHPEHO, C TeM YTOOBI
JIOJDKHEIM 00pa3oM OXBaTHTh CHUTYallMH, KOTZa OTPaHMYUTEIBHOE TPAKTOBAHHE Tep-
PUTOPHANBHBIX HIIM IOPUCIUKLIUOHHBIX TPeOOBaHHA B COOTBETCTBYIOLIEM IOTOBODE
NPEmATCTBYEeT UX IPUMEHEHHUI0. Tak, IOpUCIUKIUA ObllIa pacCIpOCTpaHeHa Ha «OKKY-
NUPOBAHHBIE» TEPPUTOPHU’ M HA TEPPUTOPUH, HaJ KOTOPHIMH TOCYAapCTBO OCY-
IECTBIISET Ty WM UHYIO GOPMY «(paKTHUECKOTO KOHTPOs» 2, [IpHHSB 3TH BBIBOJIBI B
KayeCTBE OTIPABHOW TOYKHM M MPUMEHHB HX K TEM CHTYalHUsM, KOTAa MEpbl, KOTOphIE
BBI3BIBAIOT JKaJIOOBI, (T.€. CAHKIMH) HMEIOT [0 CBOCH CYTH dKCTEPPUTOPHAIBHOE A -
CTBHE, MOKHO Pa3yMHO yTBEpXkJAaTh, YTO IOCYIAPCTBO, BBOISLICEC CAHKIIHH, JOJKHO
HECTH OTBETCTBCHHOCTH 34 HapyIICHUs MpaB YeJOBEKa Jaxke B TOM ClIydae, eClid OHO
He MMeeT O(QUIHMANbHON «IOPUCIUKUHH» M HE OCYIIECTBIIACT O(QHIHAIbHBIA «KOH-
TPOJIb» HAll HACEJICHHEM MU TEPPUTOPHUEH, MPOTUB KOTOPHIX 3TH CAHKIIMH HAIpaB-
JeHsl. JTo TeM 0oliee CHPaBEeIUTHBO, YTO, KaK yXKe OTMe4Yalaoch, B MexayHapoaHOM
nakte 00 YKOHOMHYECKHX, COLMANBHBIX U KYJIbTYPHBEIX IpaBaxX HE CONCPKUTCS Tep-
PUTOPHAIBHBIX WIH OPUCAUKIHOHHBIX OTPaHHYCHUH.

36. Kpome Toro, MoxHO OblIO OBl yTBEpXAaTh, YTO TaKasl MO3MIHS OymeT cooT-
BETCTBOBaTh HOpPME OOBIYHOTO MEXIyHapOIHOTO MpaBa, KOTOpas 3alpemiaeT rocy-
JapcTBY IIO3BOJIATH HCIIOJIB30BAaTh €ro TEPPUTOPHIO ISl JCHCTBHH, HAHOCSIIHMX

28
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Ccplika Ha MEXIyHapOaHOE COTPYJHUYECTBO MOBTOPSIETCS B MyHKTe 2 cTaTthu 11

" myHKTe 4 cTathu 15 MeXayHapogHOTO makTa 00 YKOHOMHUYECKUX, COLHANBHBIX U
KYJIBTYPHBIX TIpaBax. B craThe 23 yka3aHO, 4TO K YHCIY MEXIYHAPOJHBIX MEPONPHSITHIH,
CIOCOOCTBYIOIIHX OCYIICCTBICHHIO IPU3HABACMBIX IIPAB, OTHOCUTCSA MPUMEHEHHE TaKUX
CPeACTB, KaK 3aKJII0OYeHHE KOHBEHIUH, IPUHATHE PEKOMEHAAINI, OKa3aHUEe TEXHUYECKOU
ITOMOIIH M NMPOBEICHHE PErHOHATIBHBIX COBEINAHUI U TEXHUYECKUX COBEIIAHUI B LEIsIX
KOHCYJIBTAIlNH, a TAK)Ke UCCIICOBAHUS.

M. Craven, “The violence of dispossession”, p. 71.

Cwm., Hanpumep, F. Coomans, “The extraterritorial scope of the International Covenant on
Economic, Social and Cultural Rights in the work of the United Nations Committee on
Economic, Social and Cultural Rights”, Human Rights Law Review, vol. 11 (2011),

pp- 1-35.

Cwm. Gondek, The Reach of Human Rights in a Globalising World: Extraterritorial
Application of Human Rights Treaties (Antwerp, Intersentia, 2009); F. Coomans, “The
extraterritorial scope of the International Covenant on Economic, Social and Cultural
Rights™, p. 6.

CwM., Hanipumep, MexayHaponuslit Cyn, Koucynsmamusnoe 3akniouenie 0mHOCUMenrsHo
npasoewvlx NOCIeOCMeUl CIpPOUmenbCmed CmeHbl Ha OKKYRUPOSAHHOU NaleCMUHCKOU
meppumopuu, nokaaasl MC 3a 2004 rox, nyHkT 112, rae cogepuTcs cChljiKa Ha BHIBOJBI
KomMuTeTa 1o 3KOHOMHYECKHM, COI[HAIBHBIM U KYJIbTYPHBIM IIPaBaM O TOM, 4TO
obs3arenscTBa Vzpanns no I[lakTy pacnpoCTpaHsIOTCS Ha BCE TEPPUTOPHH U TPYIIIIBI
HaceJIeHUs, Haxoasmuecs oy ero paxrudeckum koHTpoaeM (cMm. E/C.12/1/Add.90, myHKTEHI
15 n 31). Cm. takxe European Court of Human Rights, Loizidou v. Turkey (application No.
15318/89), judgment on preliminary objections of 23 March 1995, para. 62:
«OTBETCTBEHHOCTH JIOroBapuBaIOLIEHCS CTOPOHBI MOXKET TaKXKe BOSHHUKHYTh B TOM Cllydae,
€CIIH B pe3yJIbTaTe BOCHHBIX JACHCTBUI — 3aKOHHBIX WIIM HE3aKOHHBIX — OHAa OCYI[ECTBISET
(akTHYEeCKUI KOHTPOJIb HAJl TEM MJIM MHBIM PAHOHOM 3a IpenelaMH CBOei HallMOHAJIbHON
TEPPUTOPHUIY.
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ymepd Ha TEPPUTOPHHU JIPYTOro TOCydapcTBa; 3TO TpeOoBaHHEe MpUOOpeso ocobeH-
HYI0 aKTyalbHOCTb B MEXIyHAPOJHOM SKOJOTHYECKOM MpaBe® u MokeT ObITh cOuTe-
HO aKTyalbHBIM TaKke B 00J1aCTH 3aLIUTHl OpaB YeaoBexa’,

37. Kpome TOro, Takue apryMeHTH B II0JIb3Y IKCTEPPUTOPHANBHBIX 0043aTEIbCTB
B COOTBETCTBHHU C JOTOBOpPAaMH IO IIpaBaM YeJOBEKa B IOJIHOM Mepe COracyloTcs ¢
¢dakTnyeckold mpakTukod KomuTeTa mo SKOHOMHYECKHM, COLMAIBHBEIM M KYIBTYp-
HBIM TpaBaM. B cBoem 3amedanuu obmiero mopsigka Ne 8 (1997) o cBsizm Mexnay KO-
HOMHYECKHMH CAaHKLIHUSAMHU M yBa)KCHHEM SKOHOMUYECKHX, COLHMAIBHBIX M KYIBTYP-
HBIX TTpaB KOMHTET mepeducinit onpeesieHHble 0013aTenbCTBa, KOTOPBIE OTHO CATCS
K CTOpOHaM, OTBETCTBEHHBIM 3a BeleHHE, 00ecleueHne MM NPHMEHEHUE CaHKIHM,
Oyab TO MEXAYHapoJHOE COOOIIECTBO, MEXKIyHAPOIHBIE HIIM PETHOHAIBHBIC OpPTaH U-
3allMH, WK TOCYNapCTBO WIIM TPYyNIbl rocygapcts. Cpein 3THX 00s3aTENbCTB, BBIT -
KAONIUX U3 NPU3HAHMI YKOHOMHYECKUX, COLMAJIBHBIX M KYJIBTYPHBIX IIPaB YeJIOBeKa,
Komurer BbImenmn 00s3aTeNbCTBO pemIEHHs MpoOIeMBl Hecopa3MepHOTO yiiepoa,
HAaHOCHMOTO y3BUMBIM I'DYIIaM B CTpaHe, CTaBIIeld 00bEKTOM CaHKLIHU.

38. B Tom xe 3ameuanum obmiero nmopsgka Komurer BbIpasuia MHEHHE O TOM, 4TO,
€CIIM Kakasi-Tu00 CTOpOHA MPUHUMAET Ha ce0s XOTA Obl YACTHYHYIO OTBETCTBEHHOCTH
3a CUTyallHI0 B JpYroi cTpaHe, OHa HeM30exXHO OepeT Ha cebds 00s3aTenbCTBO IpH-
HSATH BCE BO3MOXKHBIE MEDBI JUIS 3aIIUTHl 3KOHOMHYECKHX, COLHAIBHBIX U KYyJIbTYP-
HBIX TIpaB HAacEJIeHUs 3aTparuBaeMoil cTpaHbl. CIenuaIbHBIM AOKJIAIYUK CUHTACT,
YTO B 3TOM M COCTOHUT CYTh BOIIPOCA: HE3aBUCHUMO OT 0053aTEIbCTBA rOCyAapcTBa —
00BeKTa CaHKIUH cIeiaTh BCE BO3MOXKHOE IS TOTO, YTOOBI 3aIUTHUTH CBOE COO-
CTBEHHOE HACEJICHHWE, TOCYAapCTBO, BBOJMIIEE CAaHKIHWH, B TOH Mepe, B KaKOid OHO
MpaKTHYeCcKH OepeT Ha ceOs XOTs Obl YaCTHYHYIO OTBETCTBEHHOCTDH 3a CHUTYALHIO B
cTpaHe, cTaBIIel 00BEKTOM CaHKIMH, TakXke ipso facto 00s3aHO 3amUIIaTh SKOHO-
MHYECKHUE, COIMANbHBIC U KYIbTYPHBIC IPAaBa HACECJICHUS 3aTParuBaeMoil CTpaHBbI.

39. pyrue BriBoanl Komurera Takke ykasblBalOT Ha 3T0. B cBoem 3ameuaHuu
obmero mopsiaka Ne 14 (2000 rox) o mpaBe Ha HAWBBICIIMEH JOCTHXUMBIH ypOBEHB
310poBbs KOMHTET MOAYEPKHYII, 9TO TOCYIapCTBAM-yYaCTHUKAM CJIENyeT HEU3MEHHO
BO3JCPKUBATHCS OT BBEICHHS dMOapro WU MPHUHSATHS aHAJIOTHYHBIX MEp, OTpaHHUY -
BaIONIUX MMOCTABKH B JOCTAaTOYHOM O0ObeMe MEIUKaMEHTOB M MEIHIIMHCKOTO 000pYy-
JOBaHWS B Jpyrue rocygapctsa. OTMedaeTcs, 4TO Takas derkas mo3unus Komurera
MOXeET OBITh MCTOJKOBAHA KaK KOCBEHHOE NMpPHU3HAHUE IKCTEPPUTOPHUAIBHBIX IPaBO-
3aIIUTHBIX 00s3aTENBCTB B 00JIACTH IKOHOMHYECKHX, CONHANBHBIX M KYIBTYPHBIX
npas®,

40. Cnenyer no06aBHUTH, YTO B NMPHUHIMIIE HET HUKAKUX OCHOBAHHWI HE NMPUMEHSTH
0o01re MPUHINITBI OTBETCTBEHHOCTH TOCYIapCTB (M/WUIM OTBETCTBEHHOCTH MEXAYHa-
POIHBIX OpPTaHM3ALUH B 3aBUCHMOCTH OT OOCTOSITEILCTB) B ciiydae ymepOa, mpudu-
HEHHOTO TpeTheH CTpaHe B pe3ysibTaTe MPUMEHEHHS CaHKIHH CO CTOPOHBI TOCY-
JapCcTB-MHUIMATOPOB (M MEXIYHApPOJHBIX opraHu3zanuii). OCHOBHOHM NPUHLHII, IIpO-
BO3MJIAIIEHHBIN B cTarbe | crareil 00 OTBETCTBEHHOCTH IOCYIapCTB 3a MEXIyHapo -
HO-TIPOTHUBONpaBHbIE NESHMs (BKJIIOYas TEKCT, NpUHATHIH Komuccueld mexmyHapos-
Horo mpaBa B 2001 rony), B COOTBETCTBHM C KOTOPBIM Ka)XJ0€ MEXIYHapOIHO-

33

34

35
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Cum. KoMHTeT 110 3KOHOMHYECKHM, COLMATBHBIM U KyJIbTYPHBIM IIpaBaM, 3aMeUaHue 001Iero
nopsiaka Ne 24 (2017) 06 o0s13aTenbCTBAX TOCYIapCTB B COOTBETCTBHH ¢ MeXXTyHapOIHBIM
MaKTOM 00 SKOHOMHUYECKHUX, COIIHAIBHBIX U KYJIBTYPHBIX IIPaBax B KOHTEKCTE
NPEeANPUHUMATENIBCKOH eI TEIbHOCTH.

Cwm. N. Vennemann, “Application of international human rights conventions to
transboundary State acts”, in R. M. Bratspies and R.A. Miller, eds., Transboundary Harm in
International Law, Lessons from the Trail Smelter Arbitration (Cambridge, Cambridge
University Press, 2006), pp. 295-307; De Schutter and others, “Commentary to the
Maastricht Principles on Extraterritorial Obligations of States in the Area of Economic,
Social and Cultural Rights”, Human Rights Quarterly, vol. 34 (2012), p. 1084; L. Bartels,
“The EU’s human rights obligations in relation to policies with extraterritorial effects”,
European Journal of International Law, vol. 25 (2014), pp. 1081-1083.

F. Coomans, “The extraterritorial scope of the International Covenant on Economic, Social
and Cultural Rights”, p. 12.
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MPOTUBOINIPABHOE JESHHE TOCYyAapCTBa BIEYET 3a COOOW MEXIYHApOAHYIO OTBET-
CTBEHHOCTH 3TOTO TOCYHapCTBa, JOJDKEH CIYUTATHCS B PaBHOW CTENEHH IMPUMEHUMBIM
K TPOTHUBONPABHEIM MACSAHUSAM KaKOTO-THOO TOCyHapcTBa, IOBICKITUM 3a coOoi
yiiep0 171 IpaB YeJIOBeKa JIMI] HJIM HAaceJeHUs B APYTUX cTpaHaxX. B cBsA3m ¢ Bompo-
COM O MEXIyHapOJHOW OTBETCTBEHHOCTH TOCYNapCTBa 3a IPOTHBOIPABHBIC ICSHUS
O0TMEYaJOCh Jake, YTO Ha TOCYJAPCTBO BO3JIOKEHA 005S3aHHOCTH 10 KOHTPOJIO 3a Jie-
SITETPHOCTBIO YAaCTHBIX JIMI[ HA €r0 TePPUTOPHUHU, U UTO 3Ta O0SM3aHHOCTH B TOW Ke
CTETICHH IPUMEHHNMA, KOTJa Bpel MPUUWHSIETCS JINIaM WIH APYTUM 3aKOHHBIM HHT e-
pecaM Ha TEpPUTOPHHU APYroro rocyaapctsa®®. MoxHo Obl10 6b TOBOPUTH O TOM, YTO
Takas ke 0043aHHOCTh BO3HHKaeT a fortiori B OTHOIIEHNH OJHOCTOPOHHUX CaHKIIHH,
KOTOpPbI€ HENMOCPEACTBEHHO CBSI3aHbl C 3TUM rocyaapcTBoM. B Toil mepe, B kakoil He-
3aKOHHOE YCTaHOBJICHHE IOPHUCAMKIINU MOCPEACTBOM SKCTEPPUTOPHATBHOTO IPUM e-
HEHHS HAlMOHAJIBHBIX Mep (CAaHKIHW) MPHUBOIUT K (3KOHOMHYECKNM WU WHBIM) He-
OMarompUATHBIM IOCIEACTBHUAM IJISl TPETHUX CTpaH, OHO TAaKXXe JOJDKHO MOBJIEYH 3a
c000ii MeXIyHapOAHYIO OTBETCTBEHHOCTD TOCYIapCTBa — HHUIIHATOPA CAHKIIHHA.

BapuaHThl co31aHus CeNUAJTbHBIX KOMIIEHCAMOHHBIX
KOMUCCHIiI B MHTepecaXx »KepPTB OJJHOCTOPOHHMX
NPUHYAUTEJIbHBIX Mep

41. CneuuaapHBIH JOKJIaTYUK paHee OTMeYal BO3ZMOXHOCThH CO3JaHHS KOMIIGHCa-
LMOHHOM KOMHUCCHU C LIeJIbI0 o0ecledeHus] Haalie)Kalleil KOMIIEHCAalluH KePTBaM O 1-
HOCTOPOHHUX HNpuHyAuTeNbHBIX Mep (cMm. A/HRC/33/48, nynkrel 48-50 u 74).
ITpencraBiseTcs, YTO 3TOT BapUaHT CTaHET HauboJsiee OYEBUAHBIM CIIOCOOOM Ipeno-
CTaBJICHHS JKEPTBAM JOCTYIa K CPEICTBaM IPaBOBOW 3alllUTHI, TOCKOJIbKY B HacTOS-
niee BpeMs B 3aKOHOJATENbCTBE M Ha MPaKTUKE MMEETCS HEMHOTO MEXIYHapOJHBIX
($hopyMOB, TOCTYIHBIX AJIS KEPTB, OyIb TO rocygapcTBa, GU3MUECKUE WIH IOpU Jude-
CKHE JIMIIA, U MO-MPEeXKHEMY CYLIECTBYIOT OIpE/C/ICHHbIE IPOTHBOPEUYHS B TOM, UTO
KacaeTrcss KoMmmeTeHIHH opraHoB OpraHm3anuu OObeauHeHHBIX Haruit mo mpaBam
YeJIoBeKa B PAaCCMOTPEHHUM XKajlo0, KAacarolUXCsA MOCIEACTBUH NPUMEHEHHUS OHO-
CTOPOHHUX NPHUHYAUTEIbHBIX MED.

42. Ilpenmaraercs, 4TOOBl Takas KOMIIEHCAIIMOHHAs KOMHCCHUS ONHpaiach Ha MO-
Jenb paboThl MPenbIAyIINX aHAJOTHYHBIX MEXaHW3MOB, KOTOPBIE Yalle BCEro co3jaa-
BaJIMCh B CBS3U C HEOOXOIUMOCTHIO 00ecrneunTh 3(PEeKTUBHBIC CPEACTBA MPaBOBOM
3aIIUTHl IS )KEPTB BOOPYKEHHBIX KOHQIUKTOB. B 4acTHOCTH, cleayeT paccMOTpETh
npeneneHT Komnencanuonnoit komuccenu Opranusanun O0sequHeHHbIx Hamuii. Ota
KoMHCcHS Oblna yupexaeHa pesononueid 687 (1991) B kauecTBe BCIOMOTATEILHOTO
oprana CoBeTta be3omacHOCTH ¢ MaHJIaTOM, IPEeAyCMAaTPHBAIOIINM pPAacCMOTPEHHE,
NPUHSITHE PEIIeHHH M OCYNIIECTBIEHHE BBIIJIAT MO MPETEH3USAM, HMPEAbSIBICHHBIM
Upaky B CBSI3M C €ro He3aKOHHBIM BTOopkeHHeM B Kyseitr®’. HecMOTpst Ha KpUTHKY
Komuccuu, cBsi3aHHYIO TIIaBHBIM 00pa3oM C MOJTUTH3UPOBAHHBIMH 00CTOATENHCTBAMHU
€e CO3JIaHMs, HEeJOCTATOYHBIM IPHMEHEHHEM IPHUHIIUIIA BEPXOBEHCTBA IIpaBa IPH
pacCMOTPEHUH TPETEH3WH M TPOHMCXOXKJICHHEM CPEIACTB, BBIACISIEMBIX JXEpTBaAM
(ymepkaHus U3 TOXOJOB OT 3KCHOPTa MpakcKoi HedTH), 3 paborsr Komuccnu Mox-
HO U3BJICYH ONpEJEICHHBIE YPOKH, U HEKOTOPHIE U3 €€ XapaKTepHUCTHK HUMEIOT Helo-
CpeICTBEHHOE 3HAUYCHHE IS MIpaBa KepTB JOOMBATHCS BO3MEIICHHUS ymepOa B CBA3HU
C HapyUICHHUSIMU TIPaB YeIOBEKa.

43. Bo3MoxHO, HeoOXonuMo OyaeT Takke MPOBECTH HCCIECIOBAHHE HA MPEAMET
AKTYAJIBHOCTU APYIrUX KOMIICHCAITMOHHBIX KOMHCCHUH HE3aBUCHUMO OT HMX Ha3BaHHUA.

36

37

I. Brownlie, System of the Law of Nations. State Responsibility (Oxford, Clarendon Press,
1983), p. 165.

Cwm. M. Frigessi di Rattalma and T. Treves, eds., The United Nations Compensation
Commission, A Handbook (The Hague, Kluwer Law International, 1999); H.M. Holtzmann
and E. Kristjansdottir, International Mass Claims Processes: Legal and Practical
Perspectives (Oxford, Oxford University Press, 2007).
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Psig Takux MeXaHM3MOB OBIT CO3/1aH B MPOIIJIOM KaK IO COITAIICHUIO MEXKAY 3aTpO-
HYTBIMH TOCyAapcTBaMu, Tak ¥ 1o pemennio Cosera be3omacHocT.

44. Takas KOMIICHCAIlMOHHAs KOMHCCHS MOTia OBl OBITH yUpeXICHa IO STHIOU
Cosera be3omacHOCTH WK e Ha OCHOBE MHOTOCTOPOHHEH KOHBEHIIMHM, 3aKIIOYCH-
HOH 10 WTOTaM IeperoBopoB mof drunoii Oprannzanun OO0beaHEHHBIX Hammii.

45.  OpmuH W3 BaXHBIX BOIPOCOB — 3TO BOIPOC O pecypcax M (pMHAHCHPOBaAHUU
KomnencaunonHoil komuccuu. ['ocynapcTBam, KOTOpble IPUMEHUIN OJHOCTOPOHHUE
MPUHYAUTENbHBIE MEPHl B OTHOLUICHUH APYTHX TOCYZapCTB, MOXHO OBIIO OBI mpen-
JIOKUTH OKa3bIBaTh € (DMHAHCOBYIO MOAAEPHKKY. Y TBEPKAACTCS TAKXKE, YTO OJHA U3
IIparMaTHIecKuX BO3MOXKHOCTEH A prUHAHCUPOBAHMS KOMIIEHCAITHOHHONW KOMUCCUHU
Moria OBl COCTOATH B TOM, YTOOBI JCHEXKHBIE B3HOCH TOCYAapCTBa-00bEKTa B MHOTO-
CTOpOHHHNE (PMHAHCOBBIC YUPEKACHHUS OBUIM MOJHOCTHIO MM YaCTHYHO IEPEHAINpaB-
JIEHBI W 3aTeM paclpefeleHbl Ha HYXIbl KOMIIEHCAIIMOHHOW KOMHCCHHU 0€3 KaKuX-
00 HETaTHBHBIX IOCIEICTBHI UIsl CTpaHbl — 00bekTa caHKIHUH. [locinenHsas B 3TOM
Clydyae COXpAaHHT CBOM IIpaBa MOJHONPABHOTO WICHA, BKJIIOYas MPaBO rojoca, B MHO-
rocTopoHHeM(UX) GuHAHCOBOM(BIX) YUPEKIACHUHU(SIX), KAK e€clH OBl 3TH B3HOCHI IIe-
peHampaBiIeHBl He OBLIN.

46. Ocoboe BHMMaHHE HEOOXOIUMO YAEIUTH HHCTUTYIHMOHAJIBHBIM XapaKTepH-
CTHKaM U YCIOBUAM (yHKIMOHHPOBAHHUS KOMIICHCAIMOHHOW KoMmmccuu. [IpexBapu-
TEIBHBIH BONPOC, TPEOYIOIINI pacCMOTPEHHUS, 3aKII0YaEeTCs B TOM, Oyzner nu Oonee
MPEATIOYTUTENBHBIM yUYPEIUTh €AMHYI0, MHOTOIIEJIEBYI0 KOMIICHCAIHOHHYIO KOMHC-
CHIO JIs BCEX CYIIECTBYIOIIMX PEXXMMOB CAHKIUH MM XK€ HECKOJIHKO KOMIIGHCAIIH-
OHHBIX KOMHCCHH, KaXkJas W3 KOTODPBIX NpeJHa3HaueHa IS BO3MENICHHUs yuiepoa,
MPUYMHEHHOTO )KEPTBAM OTAEIBHO B35ATOTO PEKMMA CAHKIHH.

47. KomneHcannoHHas KOMHCCHS JOJDKHa Oymer padoTaTh B COOTBETCTBHU CO
CTPOTHMH IpaBWJIAMH IIPOLEAYPHl M CO3/1aBaThCsi TAKUM 00pa3oM, 4ToOBI obecme-
YUTh CBOEBPEMEHHYIO, CIpaBeIMBYI0O M 3(G(EKTUBHYIO OLEHKY M paccMOTpEeHHe
npeTeH3uid. B wacTHOCTH, HE0OX0aMMO OyAeT coriiacoBaTh CISAYIOINE ACTICKTHI:

a) COCTaB apOUTPaX]KHOTO OpraHa KOMIICHCAIMOHHOW KOMHCCHHU; CO3/IaHHE
OJIHOM WIIM HECKOJIbKUX KOJUIETHU W yCJIOBHSI HA3HAYEHHUS U 3aMEHBI YJICHOB KOMH C-
cud (MM KOJUIETHH);

b) METOJ OTpenelieHus pasMmepa ymepOa ¥ BBACICHUS KOMIICHCAITUU
KEPTBaM;

c) CO3MTaHNE CeKpeTapuara U HaJ30pHOTO OpTaHa;

d) TpeOOBaHUS B OTHOUICHUHU 3asiBUTEJIEH M YCIOBUS MPUEMIEMOCTH Ipe-

TeH3UI (KpI/ITepI/II/I HpI/IGMHeMOCTI/I); KOMHBHC&HI/IOHHaH KOMHUCCHA OpFaHI/ISaI_[I/II/I
O6’B€,I[I/IHCHHLIX Haunﬁ yrBepAniia CUCTEMY CBOAHBIX HpeT€H3Hﬁ, B COOTBETCTBHUU C
KOTOpOfI JUIIb rocyaapcTtBa HMMCKOT IIpaBO MNOAaBaThb HNPETEH3WHU OT MMEHHU CBOUX
rpaxJaaH Hu Kopnopaunﬁ, OJITHAKO aJIbTCPHATUBHBIM BApUAHTOM MOIJIO OBl CTaTh nps-
MO€ IIpaBO NoJgavyu UCKa IJIA KEPTB;

e) MpPUMEHUMBIE MTPaBHIIA MPOLEAYPHI, JOKA3bIBAHUS U MPEICTABICHUS J10-
Ka3aTeJbCTB;

f) CPOKH IOJIa4H Kajio0;

2) MIOJIOKEHHMSI, Kacalol[uecs MeXaHW3Ma 00’KajloBaHWs WIM IepecMoTpa

pemenuit Komuccun®,

% HonpoGHee 00 UHCTUTYLIHOHAJBbHBIX XapaKTEPpUCTUKAX KOMHGHC&L{I/IOHHOﬁ KOMHUCCUH,

GE.17-12735

cMm. Hanipumep, F.E. McGovern, “Dispute system design: the United Nations Compensation
Commission”, Harvard Negotiation Law Review, vol. 14 (2009), pp. 171-193.
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VI.

BbiBOABI M peKOMeHIAU U

48. ChnenuajJbHBbIH JOKJATYHMK I0JIATAET, YTO HACTAJO BpeMs, YTOObI MexXay-
HAPOJHOE C0001eCTBO MOATBEPANJIO NPABO BCeEX JIMI, OCylleCTBJIEeHHEe NMPaB Ye-
JIOBEKA KOTOPBIX ObLJIO MOAOPBAHO OJHOCTOPOHHUMU NPUHYIUTEILHBIMH Mep a-
MU, Ha 3¢ eKTUBHOE CpPeICTBO NMPaBOBOM 3aIMTHI, BKJIOYAS HANJIEKAMYIO U
peajibHyI0 (UHAHCOBYI0O KOMIleHcanulo. Takoe moaATBep:kIeHUEe HEN30€KHO BbI-
TeKkaeT M3 00UIero NMPUMHUUNA, 3aKpenJieHHOro Bo BceoOmiell nexjaapanuu npas
YeJIOBeKa, a TaK:Ke B psje IPYIruX JOKYMEHTOB B 00JacTH mpaB YejoBeKa, CO-
I[JIACHO KOTOPBIM Ka:KAblil 4ejioBeK MMeeT NpPaBo Ha 3¢ deKTUBHOE CPEACTBO
NMPaBOBOIil 3aIIMTHI B C/lydae HAPYIIEHUs €ro OCHOBHBIX nMpaB. Het HuKkakux oc-
HOBAHMH [JI51 TOr0, YTOObI OJHOCTOPOHHHME NMPHHYIMTEJbHbIe MEpPbl CTAHOBHU-
JHUCh UCKJIIOYEHMEM U3 3TOro o0uero NpUHUMNA, KOTOPbIA NMPU3BAH CJIYKUTH
HHTEepecaM BCeX KepTB HApylIeHHWil MpaB 4YeJI0BEeKa, HE3aBUCHUMO OT KOHKpeT-
HBbIX (AaKTOB WJIH O0CTOSATENHLCTB TaKuX HapyueHuii. Cjenyer HAaMOMHHUTb, YTO
B IloBecTke AHS B 00JacTH YCTOWYMBOro pasButTusi Ha nmepuoa a0 2030 roma
rocyiapcTBa B3slJI4 Ha celsl 00513aTeJILCTBO COAEiiCTBOBATHL BEPXOBEHCTBY NpaBa
HA HAIMOHAJIBHOM M MEKIYHAPOJAHOM YPOBHSIX U 00ecledyUTh BCEM PaBHBII 10-
CcTyn K npaBocyauio (3agaya 16.3 LeJeii B 001acTH yCTOHYMBOIO pa3BUTHA).

49. Heo0xoauMo0 nepecMOTpeTh 3TY KOHIENUMIO U NepeiiTH OT HCNpaBJIeHUs K
NPEeAOTBPALICHUI0O HeOJAaronpusiTHBIX NOCJeJICTBUI OJHOCTOPOHHUX CAHKIMIA.
B 3T0ii cBSI3M rocygrapcTea cieayeT NpU3BaTh KaK MOXKHO CKopee M B JAyXe 100-
poii BoJIM NPEANPUHATL pelIuTeNbHbIe IIATM B LeJAX NPeKpalleHusl AeidcTBY-
IOIMX OTHOCTOPOHHMX NPHHYIUTEJBHBIX Mep U 0TKa3a OT UX MCIOJb30BAHUSA B
COOTBETCTBHM ¢ HOPMaMH MeKAYHApPOAHOro npasa. O0sA3aTeJbCTBO IOCYyIaApCTB
OTMEHHUThb OJHOCTOPOHHHE CAHKIMHU U OTAATH NPeANOYTeHHe CPeACTBAM MMPH O-
ro yperyJupoBaHUS MeXKAYHAPOAHBIX CIOPOB M pa3HoOrJacHil ObL10 ObI CO3BYY-
HO UX 00513aTebCTBY coryiacHo rinape VI Yerapa Opranusannu O0beIMHEeHHBIX
Haumii paspemiats CBOM MeKAYHAPOAHbIe CIOPHI MUPHBIMH CPeICTBAMU TAKHUM
o0pa3oM, 4TOOBI He MOABEPraTh Yyrpo3e Me:KAYHAPOAHbIH MUP U 0e30MACHOCTH M
CNpaBeJJIMBOCTD.

50. Tot ¢akT, 4TO rocynapcTpa Bce yauie NnpuderaloT K OJHOCTOPOHHUM MNP U-
HYINTEJbHBIM MepaM, CBHIETeJNbCTBYeT 0 HEO0O0XOAMMOCTH NOATBEpPKACHUS
omnpeaeJeHHbIX 0CHOBONOJATAIOIINX NPUHIUIOB MexKAyHApoaAHOro npapa. Ecau
HCXOAMTH M3 TOro, 4To OyaeT CyllecTBOBATH NePeXoAHbIil mepuox 0 MOJHOro
NpeKpameHnss U 0TMeHbI OJHOCTOPOHHUX NMPUHYIUTEJBHBIX Mep, rocylapcTBam
HACTOSATEIbHO NpeJaraercs co010AaTh B Te4eHHe ITOI0 NEePexXoxHOro nepuoaa
0o0LIEeNPUHATHIE HOPMBI NMOBEAECHUSN, NMPEAYCMOTPEHHbIe MeKAYHAPOAHBIM NP a-
BOM M MeKAYHAPOAHLIM NMPAaBOM NpPaB 4YeJIOBeKa, B LeJsAX cMsAryeHuss Hedsaro-
NPUATHBIX MOCJeICTBUI OJHOCTOPOHHHNX CAHKIUIA 1JIsl MpPaB 4YeJioBeKa. JTH OC-
HOBHbIe NMPHUHIMIBI M HOPMBbI TMOBeAEHUS MOAPOOHO M3JI0KEHbI B 3JeMeHTax
NMpoeKTa AeKJapanuu 00 OJHOCTOPOHHUX NMPHUHYIMTEJbHBIX Mepax U BepXOBeH-
CTBe MpaBa, cojep:kamuxcs B AodaBaeHnu Il Kk NMpUJIOKEHHIO K HAaCTOsILIEMY
aokjgaay. B yacTHocTH, npeasnaraercsi caei0BaTh TAKHUM NPaBUJaM NOBeAEHUs,
KaK 00513aTeJIbCTBO NPOBOUTH TPAHCIAPEHTHYIO OLleHKY NPUHYIMTEJbHBIX Mep
¢ TOYKHU 3peHMs NpaB 4Yel0BeKa, HA PeryJisipHOH OCHOBe CJeIMThb 3a IocJe[-
CTBUSAIMH OCYLIECTBJIEHHSI TaKHX Mep, oOecrne4yuBaTh 3(P(PeKTHUBHBIE UIBATUA
JJIS YIOBJIETBOPEHUSI OCHOBHBIX NMpPaB 4YeJ0BEKAa M OCHOBHBIX I'YMaHHMTAaPHBIX
norpedHOCTel, a TaKkske rapaHTHPOBaTh HaAJIesKalyl0 NMPAaBOBYI0 NMpoueAypy U
JAOCTYH KepTB K MpoueaypaM cyae0HOro Haa3opa s NMOJY4YeHUs] CPeICTB Ipa-
BOBOIi 321U THI 1 BOCCTAHOBJIEHHUS HAPYIIEHHBIX NMpaB.

51. Jlpyroe mnpeajoxeHue, BbIABHHYTOe ChnenmuadbHbIM [TOKJATYUKOM, a
HMEHHO co31aHue B pamkax Opranuzanuu O6benuHeHnbix Hanmii peectpa on-
HOCTOPOHHMX NMPUHYAUTEJBHBIX Mep, CIOCOOHBIX 0KAa3aTh BO3JelicTBHE HA NP a-
Ba YeJIOBEKA, SIBJAETCA NMPOCTHIM, NPAKTHYHBIM, 3¢ (peKTHBHBIM U CIPaBeaI -
BbIM CpPeJACTBOM o0ecledeHNUsl TPAHCNAPEHTHOCTH NMPHMEHEHUs CaHKIUI B Te-
YyeHHe NepexoaqHoro nepuoaa. Takasi TpaHCMapeHTHOCThL OydeT moJiesHa CoBeTy
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be3onacHOCTH, OpraHu3amusM TIPaskIaHCKOTo 00IIecTBAa M JAeJ0BBIM Kpyram.
CrenmuaJbHbIA JOKJIAAYUK CYMTAET, YTO TAKOH MeXaHM3M MOKET ObITh COIJIACo-
BaH, CO3/1aH U BBeJeH B JelicTBHe B caMOM OuMkaiilieM Oyaymem.

52. CrnenuajbHblil AOKJIATYHK [0JoKeH 0C000 MOAYEePKHYTHh TOT MHapagoK-
caJbHBIi (QaKT, 4YTO Te Ke caMble CTPaHbI, KOTOPbIe NMPUMEHAIOT OJHOCTOPOH-
HHMe CAHKIUM C IKCTePPUTOPHAJIBLHBIM 0XBATOM H BO3JeiicTBHEeM, KaK NpaBuJo,
BBICTYNIAIOT NPOTHB NPH3HAHHUA IKCTEPPHUTOPHAJIBLHOIO XapaKTepa rocyaap-
CTBEHHBIX 00513aTeJIbCTB B COOTBETCTBMHU C NMAKTaMHU, B YacTHOCTH MeKayHa-
POJHBIM MAKTOM 00 IKOHOMHYECKHX, COUMATbHBIX M KYJbTYPHBbIX NmpaBax. OH
corjiaceH ¢ MHeHHeM KomMuTeTa mo 3KOHOMHYeCKMM, COHMATbHBIM H KYJbTYP-
HBIM IIPaBaM 0 TOM, YTO ¢ TOYKH 3PEHHUs NPaBa U JIOTMKH BBeJeHHe CAHKUHUH B
OTHOLIEHMHU TPeThero rocyiapcTBa BjedeT 3a co00il 0 KpaiiHell Mepe 4acTH Y-
HYI0 OTBETCTBEHHOCTb IroCylapcTBa — HHHIHNATOPAa CAHKIMI 3a CHUTyalui0 B
cTpaHe, cTaBlIell 00bEKTOM CAHKLUIi, YTO B CBOI0 0YepeAb MPeAIoaaraeT Takxe
OpUAnYecKoe 0053aTeIbCTBO TOCYIapCTBAa-HHUIUATOPA MO IKCTEPPHTOPHAIb-
HOW 3alUTe MPaB 4YeJOBEKa 3aTpParuBaeMoro HaceJeHHs, H 0CO0€HHO UX OCHOB-
HBIX IKOHOMHYECKHX, CONMAJIBHBIX U KYJIbTYPHBIX npas. B cesa3u ¢ 3tum Che-
HUAJTBbHBIA JOKJIAAYUK NPU3bIBAET B TOP/KECTBEHHOH (popMe — B Buje AeKJapa-
MU 00 OTHOCTOPOHHUX NMPHHYIHTEIbHBIX MepaX U BepXOBeHCTBe NMpaBa — MOMI-
TBEPAUTHh OCHOBONOJIATAIOIINI NMPUHIHUI, COIIACHO KOTOPOMY OJHOCTOPOHHHE
NPHHYIUTEIbHbIE Mepbl, MpPeANnoJarapiue 3KCTepPUTOPHAIbLHOE TPUMEHeHe
HANMOHAJBHBIX Mep, SIBJISIOTCS He3AaKOHHBIMH B COOTBETCTBHUM € MEKIYHAPO.I-
HBIM npaBoM. OH HajJeeTcsl, YTO TaKOe OCYXK/JAeHHe IKCTePPUTOPHAIBHBIX Mep
KAaK He3aKOHHBIX O0TPa’kaeT MHeHHe 0OJILIIMHCTBA CTPAH MHPA He3aBHCHMO OT
HX NPaBOBBIX CHCTEM.

53. CrneunajbHbIH JOKJATYMK NPU3BIBAET TAKKe YeTKO NPU3HATH OCHOBOINO-
Jarapiquii NPUHIHI 3IKCTEPPUTOPHATBHOTO XapaKTepa o0053aTeJbCTB TIOCY-
JapCcTB B 00JACTH NMPAB YeJ0BeKAa B CIy4YasiX BBeJeHHs CAHKIUI B OTHONIEHUH
TPeTHUX CTPaH; TaKHe NEHCTBHS HAKJIAAbBIBAIT HA TOCYIapCTBO-HHHIUATOP
OPUINYECKYI0 OTBETCTBEHHOCTHh 32 Mepbl, KOTOPbl€ HEraTUBHO BJIMSIOT Ha
OCyIIeCTBJIEHHE MPAB YeJ0BeKa 3aTPAaruBaeMoro HaceJeHusl.

54. Haxonen, CnenquajibHbIA JOKJIATYMK X0TeJ Obl BHOBb NOAYEPKHYTh, YTO
co3nanve B pamkax Opranusanuu O0bennHeHHbIX Hauuii cnenuaabHOil KOM-
MEeHCAIHOHHON KOMHCCHHM [JIsi KePTB OJXHOCTOPOHHUX NPHUHYIUTEJIbHBIX Mep
SIBJISIETCSI PeajibHOl BO3MOKHOCTHIO HJfA ofecrnedyeHHs] MOJOTYETHOCTH M [0-
CTYNHOCTH CPEACTB NMPAaBOBOil 3aIIUTHI H BO3MeEIIEHNsI B YCJIOBHAX COXPAaHS KO-
IUXCS MPo0e OB B HAIMOHAJIBHBIX H MEKIYHAPOIHBIX MEeXaHH3MAaX CyIeOHOro
nepecMoOTpPa OAHOCTOPOHHUX CAHKIMIA.
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Annexe

Outcome document of the expert working group convened
in Geneva on 3 June 2017

1. An expert consultation was held at the OHCHR, Palais Wilson in Geneva on 3 June
2017 to review and evaluate the initiatives put forward by the Special Rapporteur in his
reports to the Human Rights Council and the General Assembly, i.e. a United Nations
Register of unilateral sanctions likely to have a human rights impact and a United Nations
Declaration on unilateral coercive measures and the rule of law.

2. In addition to the Special Rapporteur, Mr. Idriss Jazairy, the following experts were
in attendance: Professor Mark Bossuyt (Member of the Committee on the Elimination of
Racial Discrimination, Member of the Permanent Court of Arbitration in The Hague and a
former judge at the Belgian Constitutional Court), Professor Alena Douhan (Associate
Professor of international law, Belarusian State University, Minsk, Belarus), Mr. Hans-
Jakob Schindler (Coordinator of the ISIL(Da’esh)/Al-Qaida/Taliban Monitoring Team),
Ms. Catherine Marchi-Uhel (Ombudsperson, Security Council ISIL (Da’esh) and Al-Qaida
Sanctions Committee), Professor Aslan Abashidze (Member of the United Nations
Committee on Economic, Social and Cultural Rights, Professor at the International Law
Department, Moscow State Institute of International Relations and Director of Center for
Innovations in Education and Legal Research at Peoples’ Friendship University of Russia),
Professor Matthew Happold (Professor of Public International Law at the University of
Luxembourg and a barrister at 3 Hare Court, London),Professor Antonios Tzanakopoulos
(Associate Professor of Public International Law, University of Oxford) and Mr. Pierre-
Emmanuel Dupont (Director, Public International Law Advisory Group) who moderated
the workshop. Mr. Alfred de Zayas (Independent Expert on the promotion of a democratic
and equitable international order) could not attend but submitted a statement.

3. The first session of the expert consultation was devoted to the draft Declaration on
unilateral coercive measures and the rule of law. One participant first addressed the issue of
the legal force of resolutions of the General Assembly, stressing that for a General
Assembly resolution to have legal effects, it should have a normative character, it should
receive the support or at least the absence of opposition from a large number of States,
including the States particularly affected by the matter concerned, and the adoption of the
resolution should be followed by a uniform and constant state practice in conformity with
the behaviour prescribed in the resolution. Another participant addressed the issue of
mechanisms of and remedies for human rights protection against unilateral coercive
measures. Unilateral coercive measures have an impact a broad range of human rights, and
their ‘contributory nature’ in ongoing human rights situations brought before the Human
Rights Council was underlined by one participant. Possible responses to unilateral coercive
measures were identified, and a distinction was made between immediate and long-term
responses. Responses to measures targeting States (including Special Procedures of the
Human Rights Council, United Nations fact-finding missions,® a United Nations
compensation commission, etc.) and responses to measures directed against individuals or
entities (including, but not limited to, judicial review before domestic courts of the
sanctioning state, which is unfortunately subject to a range of legal and practical
limitations, if available at all, in many scenarios). It was also called for a reform of the
‘targeted sanctions’ processes to ensure due process guarantees, that would include the
mandatory and immediate opening of criminal or administrative process in parallel to
inclusion in a sanctions list, and lifting of the sanctions (and financial compensation) if a
person is recognized not-guilty. A participant referred to the under-utilized inter-State
complaints procedure, which should be engaged and in some cases could facilitate
negotiation and friendly settlement under treaty bodies (e.g. Art. 41 International Covenant
on Civil and Political Rights). It was suggested that sanctions should also be tested in the
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context of the Universal Periodic Review of the Human Rights Council. Another
participant examined the relevance of the work of the International Law Association on
Reparation for Victims of Armed Conflict, stressing that all victims of human rights
violations are entitled to access to mechanism for reparations. Several participants stressed
the importance of the right of access to a court, as called for by Article 6 of the European
Convention on Human Rights and other instruments.

4, The second session focused on the United Nations Register of unilateral sanctions
likely to have a human rights impact. The possible institutional features and practical
modalities of functioning of such mechanism were extensively discussed, and participants
generally agreed that such Register could possibly under certain conditions benefit from
wide acceptance from the international community. The relevance of the United Nations
Register of Conventional Arms as a possible precedent was examined, as well as possible
guidance to be drawn from the practical operation of the Sanctions Committee and the
Ombudsperson of the Security Council ISIL/Al Qaeda sanctions regime, and from the
experience of the Committee on Economic, Social and Cultural Rights in relation to
sanctions. Participants generally shared the view that unilateral sanctions were primarily to
be reported (including information about the alleged impact on human rights of the
measures) by targeted States, although reporting by targeting State was also possible. The
depository of the Register would then notify the targeting state of the allegation by the
targeted state of the alleged impact on human rights of the measures, and invite the
targeting state to respond to the allegation and to include in the response, information on
whether it has conducted an assessment of the possible inadvertent (or unintended) impact
on human rights of the measures, and if so provide the result of such assessment, and
whether it has taken any steps to mitigate such impact. It was also suggested that a focal
point should be created by States for civil society organizations to be able to interact with
their respective Government as regards possible notification of unilateral sanctions for
inclusion in the Register. Also, the inclusion of a potential dispute settlement mechanism
associated with the Registry was discussed, as well as the possibility that such dispute
settlement mechanism be entitled to rule on reparation claims for adverse impact of
sanctions on human rights.
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Appendix |

Elements on the United Nations register of unilateral
sanctions likely to have a human rights impact

1. It is suggested that the next General Assembly resolution on human rights and
unilateral coercive measures include the following elements:

Preamble

2. Welcoming the proposal made by the Special Rapporteur of the Human Rights
Council on the negative impact of unilateral coercive measures on the enjoyment of human
rights, submitted pursuant to [---], and recalling the reports of the Secretary-General on [---
], to establish a consolidated central register at the level of the United Nations Secretariat to
recapitulate the list of all unilateral sanctions in force, and sharing the Special Rapporteur’s
view that the first obstacle to a global evaluation of the negative impact of unilateral
sanctions on human rights is the unavailability of global and standardized updated data, and
that full transparency in this regard would be helpful both to the United Nations, to private
enterprises involved in international trade, and to the civil society at large,

Operative paragraphs

* [---]. Requests the Secretary-General to establish and maintain at United Nations
Headquarters in New York a universal and non-discriminatory Register of unilateral
sanctions, to include information on unilateral sanctions, to be reported by targeted
States, or by States implementing sanctions as the case may be, in accordance with
procedures including applicable standards initially comprising those set out in the
annex to the present resolution and subsequently incorporating any adjustments to
the standards decided upon by the General Assembly at its [---] session in the light
of the recommendations of the panel referred to in paragraph below;

* [---]. Also requests the Secretary-General, with the assistance of a panel of
independent experts to be nominated by him on the basis of equitable geographical
representation and upon proposals by States, to elaborate the technical procedures
and applicable standards for comparability of data, to make any adjustments to the
annex to the present resolution necessary for the effective operation of the Register,
and to prepare a report on the modalities for ensuring the universality and non-
discriminatory character of the Register, to raise awareness concerning the Member
States concerning the Register and its procedures, and to submit this report to the
General Assembly at its [---] session;

* [---]. Calls upon all Member States to provide annually for the Register data in
accordance with the procedures established by paragraph 26 above, and the annex to
the present resolution;

» [---]. Decides, with a view to ensuring the universality and non-discriminatory
character of the Register, to keep the operation of the Register under review, and, to
this end:

@) Invites Member States to provide the Secretary-General with their views, not
later than [insert date 2 years ahead], on:

(i The operation of the Register during its first two years;

(i) Any identified obstacles to achieving the universality and non-discriminatory
character of the Register;

(iii)  Possible improvements or expansion of scope to include a monitoring
function;
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Register of unilateral sanctions

1. The Register of unilateral sanctions likely to have a human rights impact (the
“Register”) shall be established, with effect from [1 January 2018], and maintained at the
Headquarters of the United Nations in New York.

2. Member States are requested to provide data for the Register, addressed to the
Secretary-General, on an annual basis by [30 April] each year in respect of unilateral
coercive measures implemented by them or targeting them and in force during the previous
calendar year;

3. The first such registration shall take place by [30 April 2018] in respect of the
calendar year [2017];

4, The data so provided shall be recorded in respect of each Member State.

5. Member States are requested to designate focal points for civil society organizations
to be able to interact with their respective Government as regards unilateral sanctions;

6. Upon notification of the unilateral sanction by the targeted State or States, the
Secretary-General shall seek the views of the source State or group of States and vice versa.
7. Unilateral sanctions covered are those taken by virtue of law or executive decision
or under any other form by the source State or group of States.

8. The Register shall be open for public consultation.

9. In addition, the Secretary-General shall provide annually a consolidated report to the

General Assembly of the data registered.
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Appendix 11

Elements for a draft General Assembly declaration
on unilateral coercive measures and the rule of law

Basic principles

1. Full account should be taken of the position expressed in resolution 34/13 adopted
by the Human Rights Council on 24 March 2017, which ‘urged all States to refrain from
imposing unilateral coercive measures, also urged the removal of such measures, as they
are contrary to the Charter and norms and principles governing peaceful relations among
States at all levels, and recalled that such measures prevent the full realization of economic
and social development of nations while also affecting the full realization of human rights’ ;

2. Unilateral coercive measures have a tendency to remain in force irrespective of the
achievement of its purported objective;

3. Unilateral coercive measures involving extraterritorial application of domestic
measures are unlawful under international law;

4. Unilateral coercive measures in a number of cases entail severe adverse impacts on
the enjoyment of human rights of targeted populations and individuals, have often proven
to be inefficient, and are most likely to entail unintended effects in the form of adverse
human rights impacts on non-designated third parties;

5. Whilst targeted States have a responsibility to mitigate the adverse human rights
impact of unilateral sanctions imposed by source countries, the latter are also accountable
for any adverse effects on human rights occurring in target countries, even if such effects
are unintended, to the extent that “when an external party takes upon itself even partial
responsibility for the situation within a country (whether under Chapter VII of the Charter
or otherwise), it also unavoidably assumes a responsibility to do all within its powers to
protect the economic, social and cultural rights of the affected population” (Committee on
Economic, Social and Cultural Rights, General Comment No. 8 on the relationship between
economic sanctions and respect for economic, social and cultural rights, E/C.12/1997/8,
para. 13);

6. The inhabitants of a given country do not forfeit basic economic, social and cultural
rights by virtue of any determination that their leaders have violated norms of international
peace and security, as affirmed by the Committee on Economic, Social and Cultural Rights
in its general comment No. 8 on the relationship between economic sanctions and respect
for economic, social and cultural rights (See E/C.12/1997/8, para. 16).

7. In situations where unilateral coercive measures inflict undue sufferings/have an
egregious human rights impact, on the population of a targeted State, whatever legal motive
is invoked, they become clearly illegal and their source countries should be called to
account.

8. Such call for the removal of unilateral coercive measures applies to comprehensive
measures as well as to targeted measures and to economic as well as to financial measures;

9. As a consequence, the basic principle should be that States and groups of States
should commit themselves to refraining from imposing unilateral coercive measures, as
well as remove such measures as are in force, and shall commit to using other means of
peaceful settlement of international disputes and differences;

10.  The present Declaration is without prejudice to the procedural and substantive
requirements arising from the legal regime of countermeasures in the sense of the
International Law Commission Draft Articles on the Responsibility of States for
International Wrongful Acts;
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Mitigation: Universally/Generally accepted rules of behaviour

11.  Pending the total removal and termination of all existing unilateral coercive
measures and renunciation to their use, all efforts should be made to mitigate the adverse
effect of unilateral sanctions on human rights;

12.  The transitional period preceding the total removal and termination of all existing
unilateral coercive measures and renunciation to their use should be shortened to the
greatest extent possible.

13.  During the transitional period, the following universally accepted rules of behaviour
shall be asserted to mitigate the adverse impacts of unilateral sanctions:

(@)  The parties implementing unilateral sanctions are under an obligation to
conduct a transparent human rights impact assessment of the measures envisaged, and to
monitor on a regular basis the effects of implementation of the measures, including as
regards their adverse effects on human rights;

(b)  The parties implementing unilateral sanctions are under an obligation to
ensure effective exemptions for satisfying basic human rights and essential humanitarian
needs;

(c)  There must be an end to the politicization of what was intended to be a purely
technical interbank international financial transfer mechanism, whose manipulation in the
form of selective exclusion is tantamount to re-introducing comprehensive sanctions on
targeted countries;

(d)  Mechanisms to guarantee due process, and the availability of judicial review
for obtaining remedies and redress for unilateral coercive measures, should be available to:

 Impacted groups, though non-targeted (by comprehensive or sectoral sanctions), and
« Individuals and legal persons and entities targeted (by targeted sanctions).

(e)  The basic components of the requirement of due process in relation to
unilateral coercive measures, pending their total elimination, shall be the following:

0] Mechanisms and procedures for judicial review of unilateral coercive
measures:

» The factual and legal grounds for the measures have to be disclosed to the concerned
parties;

» The availability of, and the mechanisms and procedures for, a right to appeal/judicial
review, should be made known to the targeted parties upon notification to the
concerned parties;

» Such mechanisms and procedures should allow for a review of the substantive
factual and legal grounds for the unilateral coercive measures, in accordance with
international law and international humanitarian law, as well as in compliance with
internationally recognized procedural standards;

 Such mechanisms and procedures should be in place and available at the same level
(either domestic or international [either regional organization or the United
Nations]) as the source of the unilateral coercive measures concerned; in case of
unavailability of procedures for remedies at the domestic level or at the level of a
group of countries imposing sanctions, the targeted countries or persons should be
entitled to seek remedies by the Committee of the treaty body concerned, i.e.
CESCR;

» Such mechanisms and procedures should be of a judicial nature or at least, for a
transitional period, of the nature of an Ombudsperson or other quasi-judicial
mechanism;

(i) Notification of the measures to the parties concerned as soon as practicable,
without affecting the effectiveness of the measures;
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(iii)  Time-bound limitation of the measures, and biannual monitoring and review;
(iv)  Reversibility of the measures;
(v)  Appropriate humanitarian exceptions;

(vi) A regular mechanism to monitor potential adverse impact and unintended
consequences of these measures; and

(vi) Availability of effective compensation/reparations (including financial)
when unwarranted adverse impacts on human rights have occurred.
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