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ITyHkT 3 moBecTKH AHS

IToompenue U 3a1IMTA BCEX NIPaB Yel10BeKa,
IPaXKIAHCKHUX, NOJTUTHYECKUX, IKOHOMUYECKUX,
COLMAJILHBIX H KYJIbTYPHBIX IPaB,

BKJIIOYas IPAaBO Ha Pa3BUTHE

Joxnan He3aBHCMMOro 3KCIEepTa MO BONPOCY 0 MOOILIPEHNH
AEMOKPATHY€CKOI0 M CIIPABEJINBOI0 MEKIyHAPOIHOIO
nopsiaka Anb@ppena Mopuca ae 3aiaca*

Peszrome

B HacTosimeM AOKIaze paccMaTpUBAIOTCS HETaTHBHBIC IOCIEICTBUS MEXIyHa-
POIHBIX MHBECTHIIMOHHBIX COIJAIICHHWH, ABYCTOPOHHHX MHBECTHIMOHHBIX JOTOBOPOB
U MHOTOCTOPOHHHUX COTJIAIIEHUH O CBOOOAHOW TOPTOBIE ISl MEKIYyHAPOLHOTO HOPS -
Ka; IIPU 3TOM 3aTparuBaeTcsl KaKk MX MPOIEAYPHBIH acleKT, CBsI3aHHbBIN ¢ pa3paboTKOi,
BEJICHUEM IIEPETOBOPOB, MPUHIATHEM M OCYLIECTBIEHHEM TAaKHX COTJIALICHUH, TaK U UX
cyOCTaHTHBHAs CTOPOHA, MPUYEM 0C000e BHMMAaHHE YAEJSIEeTCS BOIPOCY 00 MX KOH-
CTUTYIMOHHOCTH W BJIMSIHUM Ha JEMOKPAaTHYECKOE YIpaBJICHHE, BKIOYas OTIPaBIIeE-
HUE TOCYJapCTBEHHBIX (DYHKIMH B cepe perynupoBaHUs B LEAX COACHCTBUSA peanu-
3allM¥ T'PAXKIAHCKUX, KYJIbTYPHBIX, SKOHOMHYECKHX, MOJIUTHYECKHX H CONHAIBHBIX
mpaB. B pmoxiazne conepXuTcsi peKoMeHAalus O IPOBEIeHNH OLIEHOK eX ante W eX post
MOCJIEACTBUHN IS CUTyallMd C MpaBaMH 4YeJIOBEKa, 30POBbS JIIOAEH M OKpYyXarolieH
cpeabl, a TakKe IMpejjaraeTcs IUIaH ACHCTBUH, HalpaBlIeHHBI Ha IpPOBEJEHHE CH-
CTEMHBIX Ipeo0pa3oBaHU.

B cuny Toro, uTo Bce rocynapctsa cBs3aHbl YcrtaBoM Opranuzanuu OObeanHeH-
HeIX Hanmii, nmo0ble JOTOBOPHI TOJDKHBI COOTBETCTBOBATh YCTaBY, B YACTHOCTH CTaTh-
sMm 1, 2, 55 u 56. U xots rnobanm3amnuss B MPUHINIE MOXET CIOCOOCTBOBATH OCY-
IIECTBJICHUIO IIPaB YeJOBEKa M PAa3BUTHUIO, MPAKTUKA CBUAETEILCTBYET O TOM, YTO Haj
WHTEpecaMH IMpaB YeJOBEeKa 3a4acTylo JOBICIOT AOTMBI PHIHOYHOI'O (yHIaMEHTAJH3-
Ma, KOTOPBIH CTAaBHT Ha IEPBOE MECTO MPHUOBLIL, a BOBCE HE YCTOMYMBOE pa3BUTHE.
Crarps 103 VYcraBa Opranmzanuun OObennHeHHBIX Hamumii nmpemycMmarpuBaer, 4To
«[B] ToM ciyuae, xorna obs3arenspcTBa YinenoB OpraHu3alyy 110 HACTOSIIEMY YCTaBy
OKaXXyTCsl B IIPOTUBOPEUYUHN C MX 0043aTENHCTBAMHU IO KaKOMY-JIMOO JAPYroMy MeExIy-
HapOJHOMY COTJIAIIEHUIO, TPEUMYIIECTBEHHYIO CHUIy UMEIOT 00s3aTesIbCTBa 110 HACTO-
smeMy YcraBy». I1oaToMy MeXAyHapOoAHblE MHBECTULIMOHHBIE COTTALIEHUs M COIJa-

an/IHO)KeHI/Ie K HaCTOALIEMY AOKJIaay pacrnpoCcTpaHsa€TCsa B TOM BUJC, B KAKOM OHO OBLITO
MOJIYYCHO, U TOJIBKO Ha TOM A3bIKE, HA KOTOPOM OHO OBLIO npeacTaBJI€HO.

GE.15- 11570i 260815 280815

‘ €D
0 T T 0 HpocEOR OTIpAITY 1 BrOpIYIO NepepaooTSy




A/HRC/30/44

HIeHUs 00 yperyaupoBaHUHU CIIOPOB MEXAY MHBECTOPAMH W TOCYAapCTBOM JIOJKHEI
npoBepsAThcs Ha coorBeTcTBHE YcraBy OOH m HukoumM 00pa3oM He JOJKHBI HOJPbI-
BaTh OHTOJIOTMYECKOW (YHKIMU rocyaapcTBa Mo o0ecleyeHnIo 0JarocoCcTosHUS BCEX
JUL, HAaXOIAMUXCS TOJ €T0 IOPUCAMKIMEH, paBHO KaK M HE JIOJDKHBI MPUBOAUTH K pe-
rpeccy B obiacTu mpaB 4esioBeka. [IpoTuBopeyamiye STUM NMPUHIUIIAM COTJIAIICHUS U
apOUTpa)KHbIE PElIeHNUs HECOBMECTUMBI C MEXAYHApOAHBIM MopsakoM (ordre public) u
MOTYT OBITh pacUEHEHBl KaK Hapyllarollue I0JoKeHUs BeHCKoil KOHBEHIIMU O NpaBe
MEXIYHapOJHBIX JIOTOBOPOB M HalpaBieHHbIE contra bonos mores, a IOTOMY HE UM e-
OLIUE IPUAUYECKONU CHIIBI.

CknaznpiBaeTcsi MEXAYHapOJHOE OOBIYHOE MPaBO IpaB YeJOBEKa, KOTOPOE OTpa-
XKaeT KOHCEHCYC OTHOCHTEIBHO TOTO, UTO KacalollHecs MpaB 4yeloBeKa IOJIOKEHUS
MEXIYHAapOAHBIX COTJALIEHUH, B TOM 4ucCIe KOHBEHIUH MexayHapoJHOW opraHusa-
uueid Tpyna (MOT) u BecemupHoit opranusanus 3napaBooxpanenust (BO3), popmupyror
MEXIyHAapOJHBIH MPaBOBOI pPEKUM, UMEIOIIMH 00s3aTEIbHYI0 CHIIY W MOJpasyMeBa-
IOMUH Haln4yue 00s3aTe’bCTB erga omnes. He3aBHCHMBIH 3KCHepT mpejaraer 3KC-
nepTHeIM KomuTeTaM Opranuzanuu OO0benuHEHHBIX Harmuii, a Takke pernoHajIbHBIM
cyJaM IO NpaBaM 4eJIOBeKa elle pa3 MOATBEpAUTh MPUOPUTET AOTOBOPOB IO IIpaBaM
yeJoBeKa HaJ BCEMM MPOYUMH poroBopamu. OH Takke mpemyaraeT I'eHepanbHOU Ac-
camOiee u cHenNHAJIM3UPOBAHHBIM yupexaeHusM Opranuzanuun OObeIMHEHHBIX
Hanwuit, Takum kak MOT u BO3, nepenaBath COOTBETCTBYIOIIHME NTPABOBLIC BOIPOCH! B
MexayHaponaubiii Cya aiisi BBIHECEHUsI KOHCYNBTAaTUBHBIX 3akitoueHuil. HezaBucumslit
3KcTepT Takke npeniaraer CoBeTy MO IpaBaM 4YeJIOBEKa B paMKax YHHBEPCAJIbHOTO
MEPUOUYECKOTO 0030pa M BCEX €ro CIEUHaNbHBIX MPOIEAYP B COOTBETCTBHHM C HX
MaHJaTaMHu IPOBECTH 0030p COOTBETCTBHS I3THUX JOTOBOPOB HOpMaM B O0JACTH ITIpaB
YyeJoBeKa.
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BBenenune

1. B cootBetcTBHH ¢ pe3omonusamu 18/6, 21/9, 25/15 u 27/9 CoeTa mo nmpaBam de-
noBeka He3aBUCHUMBIH 3KCIEpT NMPENNPHHSI IONBITKY 00O3HAYUThH NPEIATCTBUSA Ha
NyTH pealu3alidd IEeMOKPAaTHYECKOr0 M CIPaBEIMBOIO MEXAYHapOIHOTO IOPSAIKa,
BKJIOYas OTCYTCTBHE TpaHCHapeHTHOCTH u moxotdetHoctd (A/HRC/21/45 w
A/67/277), oTCyTCTBHE NMOIIWHHOTO JEMOKPAaTHYECKOTO yJacTHA B NMPUHATHH peIe-
HUH Ha HaIlMOHAJIBRHOM W TiobOampHOM ypoBHe (A/HRC/24/38), acuMMeTpHYHYIO KO-
HOMHYECKYl0, (PMHAHCOBYIO M TOPTOBYIO TpakTUKy (A/68/284), BOoeHHBIE pacXoIbl
(A/HRC/27/51) u oTka3 B paBe Ha camootnpeaencaue (A/69/272).

2. B macrosmeMm poxiane He3aBHCUMBIN 3KCIepT paccMaTpHUBAaeT HETATHBHEIE TO-
CIEACTBUS COTTAIICHUI 0 CBOOOAHON TOPrOBII€ M MHBECTHIHMOHHBIX COINIANIEHUH, OyIb
TO JBYCTOPOHHHX HJIH MHOTOCTOPOHHHX, IS MEXAYHapOIHOTO mopsanka. B moxmane
lenepanpHOit Accambiiee ocoboe BHIMaHHUE OyIeT yAEIeHO MOCIEACTBUAM apOuTpax-
HBIX Pa30UpaTenbcTB MO yPETYIHPOBAHUIO HHBECTHIIMOHHBIX CIIOPOB MEXIY HWHBECTO-
pamu u rocyzapcTBoM. He3aBHCHMBIN AKCIIEPT ONMUpajcs Ha pEKOMEHIAIMH 3KOHOM -
CTOB, a TaK)X€ YYHMTHIBAJ IOKJIAIbl OPYTUX MaHAATapHEB CICIUATIBHBIX MPOIEAYD,
BToM u4ncie CrnenuanpHOro MJOKJIaJYMKa II0 BONPOCY O TIpaBe Ha IHTAaHHE
(A/HRC/19/59/Add.5 m A/HRC/10/5/Add.2); CneunanbHOTO JOKJIaTdynKa MO BOIPOCY
0 IpaBe KaX/J0r0 YeJOBEKa HAa HAWBBICIIMK NOCTHKHMBIH ypOBEHb (PH3WUECKOTO U
ICHXHYECKOTO 370poBbs'; CIeNHanbHOTO IOKIAJYHKa 10 BOIPOCY O MpaBe deIoBeKa
Ha GE30MaCHYI0 MUThEBYIO BOAY M CAHHTAapHbIC yCIyru’; CIENHambHOTO JOKIaTdHKa
10 BOIPOCY O TpaBax ueI0BeKa M KpaifHeid Humere’; He3aBHCHMOro SKCIeEpTa IO BO-
MIPOCY O TOCHEACTBUAX BHEUIHEH 3aJ0DKEHHOCTH M APYTHX COOTBETCTBYIONIUX MEX-
OYyHAPOAHBIX (UHAHCOBBIX 0053aTE€NBCTB TOCYAAPCTB IS IOJHOTO OCYIIECTBICHUS
BCEX MpPAB YEIOBEKA, B YACTHOCTH SKOHOMHUECKUX, COLMANBHBIX H KyIbTYPHBIX IIpaB’;
CrennaipHOTO AOKJIATINKa TI0 BOIPOCY O HE3aBUCHMOCTH Cyaei u amaBokaTto; Cme-
LUAJBHOTO IOKJIAJYMKa 110 BONPOCY O MpaBe Ha cBOOOAY MUPHBIX COOpaHHH M IpaBe
Ha acconuamnuio (A/HRC/29/25); 6pBmero CnennanbHOTO IpeAcTaBUTENs [ eHepadb-
HOTO CeKpeTaps 10 BOIPOCY O MpaBax 4eJOBEeKa W TPaHCHAIIMOHAIbHBIX KOPIOPAIHIX
¥ IPYTHX NPEANpHATHIX ; a Takxke PaGodeii rpyIimsl 10 BOMPOCY O MpaBax deIoBeKa H
TpaHCHAalMOHANBHEIX ~ KOopmopanusx u apyrux npenmpustusx (A/HRC/29/28,
paras. 30-31). He3aBHCUMBIN 3KCIEPT PEIIUTEINHHO MOAAepXuBaeT ctatbu 1—10 mpu-
HAThIX B 2011 rogy PykoBoasiliuX OpUHIUMIIOB NpEeAIPUHUMATENBCKON JESITENbHOCTH B
acrexte mpaB denoBeka (A/HRC/17/31, mpunoxenune) u Pamok Opranmsanum OO0b-
eAMHEHHBIX Hanui, Kacalomuxcs «3alluThl, COONIOJEHUS W CPEJCTB NMPABOBON 3allu-
Te»°. OH OMHUpANCS HA COOTBETCTBYIOIINE 3aMEUAaHHs OOIIEro MOPSAKA M 3aKIIIOUH-
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A/69/299, A/HRC/11/12 u A/HRC/20/15/Add.2. Cm. takxe E/CN.4/2005/51/Add.3 and
www.ohchr.org/Documents/Issues/SForum/SForum2015/DainiusPuras.pdf.

«HapyuieHus 3KCTeppUTOPHATIBHBIX 005A3aTEIBCTB MOTYT MIPOUCXOUTH, HAIPUMED, KOTAa:

...d) rocymapcTBa He COGIIONAIOT MTPABa YEJOBEKA UM OTPAHUYHNBAIOT BO3MOKHOCTH JPYTHX
CYGLCKTOB 1o CO6J‘I}0)I€HI/I}0 CBOUX 00513aTeJILCTB B 00J1aCTH IIpaB 4€JIOBEKa B X04€ pa3p3.60TKI/I,
NPUMCEHCHUSA U TOJIKOBaAHUS corjlaleHui mo Me)KZ[yHapO)Z[HOﬁ TOPTOBJIC U UHBECTULIUAM»
(A/HRC/27/55, nyukr 71).

«TocynapcTBam ciaefyeT yYUThIBaTh CBOM MEXKAYHAPOJHbIC 0053aTeIbCTBA B 00JIaCTH TpaB
YCJIOBCKaA Npu pa3pa60ﬂ<e " OCYUICCTBJICHUH ITOJIUTUKU BO BCEX 06nacmx, B TOM 4YHCJIE B 00JIaCTH
MEX/IYHapOJHOW TOPTOBJIM, HAJIOrOOOI0KEHH, B (PUHAHCOBO-0IOKETHOHN 1 BaJIOTHOU cdepe,

B 00JaCTH 3aIIUTHl OKPYXKAIOIIEH Cpeasl U HHBECTUINOHHOM mommtukn» (A/HRC/21/39,

myHKT 61).

Juan Pablo Bohoslavsky and Juan Bautista Justo, «The conventionality control of investment
arbitrations: enhancing coherence through dialogue», Transnational Dispute Management, vol. 10,
No. 1 (2013), pp. 1-12.

® John Ruggie. Cm. www.ohchr.org/EN/Issues/Business/Pages/SRSGTransCorplndex.aspx.

o

business-humanrights.org/en/un-secretary-generals-special-representative-on-business-human-
rights/un-protect-respect-and-remedy-framework-and-guiding-principles.
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TeJbHbIE 3aMeYaHus IOTOBOPHBIX OPraHoOB, B TOM uuciie KomuTera no mpaBaM dejoBe-
ka, Komurera mo sKOHOMHUYECKUM, COLIMAJIBHBIM W KYJIbTypHbIM NpaBam u Komurera
mo npaBam pebenka. OH mosoxkuTeapbHO olleHun nposeneHHb KOHKTA]J] rmy0Ookuit
aHanmu3 mpoOyeM B 3TO# oOnactw, a Takxke uroru aearenbHocth FOHKTAJ] B koHTEK-
cTe HeaBHUX KOH(EPEHIMI U COOTBETCTBYIOMMX HHUIHATHB 1O pedopmam .

3. B03MOXHO, CTOPOHHHMKHM COTJIAIICHUH O CBOOOJHON TOProBiie W MHBECTHUIIHOH-
HBIX COMIAUIEHUH MOJBEPrHYT COMHEHMIO COAEPKALIUNCA B HACTOSLIEM AOKJIAAC aHa-
JIM3 BBHJY HEJOCTATOYHOM OMOPHI HA MPAKTHYECKUH onbIT. OHAaKO MOgo0HasT KPUTHKA
HE MOXXET YMaJUTh 3HAUCHMs PEKOMEHJalui B 00NacTH NMpaB 4eloBeKa, KOTOPHIE CO-
JepKaTcs B HACTOAIIEM JIOKJIage U OBLIM MOATOTOBIICHBI B COOTBETCTBUU C PE3OJIIOIH-
smu CoBeTa IO MpaBaM 4eloBeKa, UMEIOLIUMH OTHOIIEHUE K MaHJaTy 3TOH crelyalb-
HOU mpouenypbl. MexxIyHapoAHBI IOPSANOK CYBEPEHHBIX U PaBHBIX I'OCYNapCTB, 3a-
KpemeHHbIt B YcraBe Opranmszanuum OObenuHeHHBIX Hanmumid u 3mwkaymuiics Ha
NpUHLHIIAX BEPXOBEHCTBA IIpaBa, TPAHCIAPEHTHOCTU U NOJOTYETHOCTHU, HE JOJIKECH
IOJAPBIBATLCA B PE3YNbTATE NONBITOK OTAEAbHBIX IPYIIl 3aMEHUTH €0 Ha TAKOW MEX-
JyHapOJHBIH MOPSAJOK, IPHU KOTOPOM BO TIJIaBE CTOSAIU OBl TpaHCHAI[MOHAJbHBIE KOM-
[aHUY, He 00JafaoNnue AeMOKPaTHYeCKOH ICTUTUMHO CTHIO.

4, HacTtosiuuii mpeaBapuTENbHBIA [OKJaJ, MOCBSIIEHHBIA TaKOMY CIOXKHOMY H
MHOTOTPaHHOMY BOIPOCY, HE CTaBUT MOJ COMHEHHE IMOCTYJIAT O TOM, YTO CBOOOIHAS
TOPTOBIIA B MPUHIUIIE SBISETCA MO3UTUBHBIM SBJIEHHEM, KOTOPOE Ha MPOTIKEHUH Be-
KOB croco0CcTBOBao mporpeccy. bosee Toro, cnaa B TOProBJie MOXKET MPUBECTU K IKO-
HOMHUUYECKOMY YNaJKy, KaKk 3TO mpou3ouuio ¢ Pumckoit umnepuei, KOTOpyro B pe3ylb-
TaTe 0XKHUJAI0 «MpPayHOE» CpeJHEBEKOBbe. be3ycioBHO, IBYyCTOPOHHHUE MHBECTUIIUOH-
HBIC JJOTOBOPHI U COTJIANICHUS O CBOOOIHON TOProBiE MOI'YT CIIOCOOCTBOBATH MEXI Y-
HapOJAHOMY OOMEHY, OJTHAKO MPH 3TOM HE CJICAYET MPOSABIATH U3IHINHUN ONTUMH3M U
OTOXJECTBJIATh TOPTOBIIO C OJArOCOCTOSHUEM WIIHX JAeiaTh BHA, 4TO «[M]MOXHO IO-
YTH TOBOPUTH O TOM, UTO TOPTOBJS — 3TO U €CTh BOIUIOLIEHHUE NIPaB YEJIOBEKa Ha Mpak-
tuke»’. Ho creayer nmu emie GOIbIIe CHHKATh 0€3 TOTO HU3KHE Tapu(bl B yuiepo
BHYTPEHHUM BO3MOXKHOCTSIM JUJIsI OCYIIECTBIECHHUS COLMATBbHON MOTUTHKH? AKIIEHT
mepeMecTHiicsl Ha Oapbephl, HE CBSA3aHHBIC C TOPTOBJICH, KOTOPHIE COXPAHSIOTCS MHO-
TMMU CTpaHaMHU, KaK pa3BUTBHIMHU, TaK U Pa3BUBAIOMIUMHUCS, JJIsl 3aIIUTHI CBOUX BHYT-
peHHHUX pbIHKOB. OMHU HAOIIOAATENH YTBEPKIAAIOT, YTO JBYCTOPOHHUE MHBECTHI[UO H-
HbI€ JIOTOBOPHI M COTNIAIIEHUS O CBOOOJHOW TOPTOBJE SBISIOTCS T€OMOIUTHUYECKUMU
KOHCTPYKTaMH4, KOTOPbIE MMEIOT MaJI0 OTHONICHHS K JIMOepaIu3aiiuy TOProBIH, a AP Y-
rue, kak npodeccop Am Tang0oH, TOBOPAT 00 UCTOPHUH TOPTOBIM KakK O crocole ycTa-
HOBJIEHUS! SKOHOMHYECKOTO )Z[OMI/IHI/IpOBaHPlﬂg. B nro6oM ciydae BO3MOXKHBIM SIBJISIETCS
pa3yMHBIII KOMIIPOMHUCC, KOTOPBIA MO3BOJISIET, KaK 3TO MNpHU3HAHO B PykoBoasmux
NpUHIMNAX NpeANpPUHUMATEIbCKON JesITEeIbHOCTH B AacCIEKTE MpaB 4eloBEKa, OCYy-
IECTBJISITh MPSMbIE HHOCTPAHHBIE WHBECTHUIIMH, OJTHOBPEMEHHO o0ecreurBas 3alluTy
npas genoBeka' . Takue 0653aTeNbCTBA BHITEKAIOT W3 OGBITHOTO npaBa U JOTOBOPHOIO

~

©

©

UNCTAD, World Investment Report 2015; FOHKTA/, [Jlokyiax o TOProsie U pa3BUTHH 3a

2014 ron.

Pascal Lamy (former Director-General of the World Trade Organization (WTQ)), «Towards shared
responsibility and greater coherence: human rights, trade and macroeconomic policy», speech at
the Colloquium on Human Rights in the Global Economy, Geneva, 13 January 2010. Pa3smemeHo
o azapecy: www.wto.org/english/news_e/sppl_e/sppl146_e.htm.

Yash Tandon, Trade is War: the West’s War against the World (OR Books, 2015). Cm. Takxke 06
HUCTOPHUHU OIMMYMHBIX BOﬁH, KOTOPHBIC BCIIHCH, 4TOOBI 3aCTaBUTH Kurai OTKPBITh CBOIO TCPPUTOPHUIO
11t eBponeiickoii Toprosiu, B Jack Beeching, The Chinese Opium Wars (Orlando, Florida,
Harcourt Brace Jovanovich, 1975); u Susanna Hoe and Derek Roebuck, The Taking of Hong Kong:
Charles and Clara Elliot in China Waters (Richmond, Surrey, Curzon Press, 1999).

Cwm. Stephan W. Schill (ed.), International Investment Law and Comparative Public Law (O xford
University Press, 2010); Joseph Frangois et al., «Reducing transatlantic barriers to trade and
investment: an economic assessment», IIDE Discussion Paper No. 20130401 (Institute for
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ImpaBa, a UMCHHO Me)KZ[yHapOZ[HOFO MaKTa O IrpaXXJaHCKUX U MOJUTHYCCKUX MpaBax U
Memayﬂapoz[Horo makra oo OKOHOMUYECCKHX, CONUAJIbHBIX U KYJIbBTYPHBIX IpaBax. Jle-
TATUMHOCTL rocygapcCTBa Mmoo OnpeaAcjiICHUI0 3aBUCHUT OT €ro CIIOCOOHOCTH IOBLINIATH
YPOBCHb 0J1aroCOCTOSHUS HACCJIICHU, HAXO0OAAIICTOoCA 11oa €ro IOpHC)II/IKHI/IefI. Kam,uoe
TroCcyaapCTBO B COOTBETCTBHUHU C NMPUHIUIIOM BEPXOBCHCTBA IIpaBa NOJI’KHO BBIIIOJIHATH
oTy 00s3aHHOCTE U HE MOXET CHUMATE ¢ cebsa 00s13aTeabCcTBa B 001aCTH npaB 4YCJIOBEKa
nyTeMm rnepeaadyd Ha BHEIIHUMN noapsaa WU NpuBaTu3alvu TE€X BUAOB JCATCIBHOCTH,
KOTOPKBIC 11O caMoii cBoei CYTH OTHOCATCA K (l)yHKHI/ISIM rocygapcrTBa. I[O MpUCOCAUHC-
HHUA K MCKAYHAPOAHBIM MHBCCTUIIMOHHBIM COTITIAICHUAM, paBHO KaK U IMOCJEC TAKOBO-
ro, rocyaapCTtBaM CJICAYECT NPOBOAUTH OLICHKY UX MOCJCACTBUM I MOJOXKEHHS JEJ C

o ~ 11
IpaBaMM 4Y€JIOBCKA, 3JOPOBLEM JIIOACHU U OKPYKAIOIICHU CPEaAOU .

5. MHorue HaOnionaTe I BHIPAXKAIOT 03a00YEHHOCTH B CBA3U C IPOBEJEHHEM ap-
OMTPaXHBIX Pa30MPATENHCTB MO YPEryITHPOBaHHUIO CIIOPOB MEX/AY HHBECTOPAMH H T'OC-
yAapCTBOM, KOTOPBIE IO CYTH MEIIaJM IOCyJapCTBaM OTIPAaBISATH CBOM (YHKIHH IO
pEerylIMpOBaHHUIO BONPOCOB BHYTPEHHEH MOJUTUKHU B 00JIACTH TPYAOYCTPOHCTBA, 31pa-
BOOXPAHEHHUS U HKOJIOTHM, U UMENIH HEeraTUBHBIE IMOCIEACTBUS AJS CUTYallMH C NpaBa-
MH 4YeJIOBEKa, B TOM YHCJIe B OTHOIIEHUH TPETBHUX CTOPOH, BKIIOUAs «3aMOpPakKHBaroO-
wuit 9pPexT» NPUMEHUTENBHO K OCYIIECTBICHHIO JEMOKPAaTHYECKOTO YINPAaBICHUS.
ApOuTpakHble CyJapl KaK HHCTUTYT MOJB3YIOTCS AOBEPUEM TOJIHKO B TOM cllydae, €CIu
OHM HOCST INOAYEPKHYTO HE3aBUCHUMBINM, IMPO3PAaYHbId U IMOJOTUYETHBIA XapakTep, Kak
toro Tpebyet ctarhs 14 (1) MexayHapoaHOro MakTa O IPakJaHCKHX U MOJTUTHYECKUX
MpaBax B OTHOIICHUHU CYACOHBIX pa30UpaTenbCcTB. ApOUTpaXKHbIC CYAbI, pa3OuparIine
CIIOPBI MEXJly MHBECTOPAMHU U TOCYJapCTBOM, NEHCTBYIOT HE B OTJEIBHOM IIPaBOBOM
KOHTEKCTE, HO CBsI3aHBI 00s3aTeJIbCTBAMHU €rga omnes, yCTAHOBICHHBIMU B COOTBET-
CTBHH C MEXIyHApPOIHBIM IIPABO3AMHTHBIM PEKHMOM -, KOTOPHI PacmpoCTpaHIeTCs
Ha Bce cdepbl ueIoBEUYECKOW JEesATENbHOCTH, B TOM YHCIIE OCYIIECTBISEMOH HErocy-
JapCTBEHHBIMU cyObekTamMu. Hekoropbie HaOnronaTead CYUTAIOT OTIEIbHBIE apOHT-
pakHbIE pelIeHUs MPOU3BOJIBHBIMU U SBHO HEOOOCHOBAHHBIMH, IPUYEM OHU HE MOTYT
OBITH OCIIOPEHBI.

6. OcHoBHas mpoOieMa BO3HMKAeT B TOM ciydae, KOIJia peaju3als MexayHapo -
HBIX WHBECTHUILMOHHBIX COTJANICHUH BCTYMAaeT B MPOTHUBOPEYHE C IOPUAUIECKU 003 bI-
BAaIOIIMMH MEXIYHapOJHBIMU JOTOBOpaMH O IpaBax deioBeka. Kak ormeuaer boro-
CIIaBCKH, «CYIIECTBYET MOTPEOHOCTh B COMIACOBAHHMH, C TeM 4TOOBI M30exkarh dpar-
MEHTALlUH MEXIyHapOJHO-TIPABOBOIO pEXHMa, KOTOPHIH MpeTeHAyeT Ha 3aKOHHOCTH
1, COOTBETCTBEHHO, ITOCIEI0BATEIBHOCTH »
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International and Development Economics, 2013); V. S. Seshadri, «Trans-Atlantic trade and
investment partnership», RIS Discussion Paper No. 185 (New Delhi, Research and Information
Systems for Developing Countries, 2013); Jeffrey J. Schott and Cathleen Cimino, «Crafting a
transatlantic trade and investment partnership: what can be done», Policy Brief No. PB13-8
(Washington, D.C., Peterson Institute for International Economics, 2013); and U.S. Business
Coalition for TPP, «VOICES: Asia-Pacific Policy Experts Support TPP», 28 April 2015, available
from tppcoalition.org/voices-asia-pacific-policy-experts-support-tpp-and-tpa.

Cwm. A/HRC/19/59/Add.5; www?2.ohchr.org/english/issues/food/docs/report_hria-
seminar_2010.pdf and www.humanrights.dk/business/impact-assessment.

Bruno Simma and Theodore Kill, «Harmonizing investment protection and human rights: first
steps towards a methodology», in Christina Binder et al. (eds.), International Investment Law for
the 21st Century: Essays in Honour of Christoph Schreuer (Oxford University Press, 2009).
Bohoslavsky (cMm. cHocky 4 BbIme), p. 10. CM. Takxe gokian MccienoBaTeabCKol TPYyIITBI
Komuccun MCXKAYHapOAHOTO IIpaBa, 0o3ariaBICHHBIH «(Dpal"MeHTaHI/ISI MCXKAYHAPOAHOTO IIpaBa:
TPYOHOCTH, 00yCIIOBIIEHHBIE AUBepCcUUKAINEi U paciIupeHrneM chepbl 0XBara MEXIyHAPOIHOTO
npaBay, Eocecoonux Komuccuu mesxncoynapoornozo npasa, 2006 200, Tom 11 (Hacts BrOpas),
nyHKT 251.
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3amuTa MHBECTHLMI WIH 3alIUTA MPaB YeJioBeKka?

7.  «Kopnopanmuu nmo BceMy MHpPY, KOHEYHO, COIJIACATCS C TeM, YTO OTMEHa MpaBo-
BBIX HOPM IpHHecHa Obl HMOBBIIICHHE KOPIOPATHBHON NMPHOBUIM. YYacCTHHKOB TOPro-
BBIX IIEPETOBOPOB TAKXKE MOKHO YOSIUThH B TOM, YTO TAKHE TOPrOBBIC COTNIALICHUS MO-
3UTUBHO CKa3aJuCh OB Ha TOPTOBJIE M KOPIMOPATHBHOHN mpuObInu. OQHAKO TPHU ITOM
KTO-TO OK@XETCs B CHILHOM IIPOUIPHILIEC — 4 MMEHHO BCE OCTANbHBIC, T.€. MBI» .

8. MexayHapoaHble WHBECTHUIMOHHBIE COITAIICHHS HE SIBISIOTCA HOBBIM (heHOMe-
HOM Ha MEXIyHapoaHod apeHe. K Hacrosmemy BpeMEHHM HAacUUTHIBacTCA Ooiee
3 200 1ByCTOPOHHUX WHBECTHUIIHOHHBIX TOTOBOPOB. MHOTOJIETHUH OIIBIT, MOTydEeHHBII
B XOJI¢ YPETyIUPOBAaHUS CIIOPOB MEXAY HHBECTOPAMH M TOCYAAPCTBOM IIpU apOUTpaxe
MexXQyHapOoIHOTO MEHTPa MO YPEeTryIHPOBAHUIO HHBECTHIHOHHBIX criopoB (MIIYUC),
a TaKXe IPYrux apOMTpPa’KHBIX pa30MpPaTENbCTB, CBUACTEIHCTBYET O TOM, YTO BO3HU-
KaloT MPEISATCTBHA Ha IIyTH OCYIIECTBICHUS MHOTUMH TOCYyJapCTBAMH CBOUX (QyHKIHH
10 IPAaBOBOMY PETYIHUPOBAHUIO M KOHTPOJIIO 32 UCIIOJIHEHHEM 3aKOHOAATEIbCTBA B M H-
Tepecax obmecTBeHHOro Omara. [IpobremMy ycyryOmseT TOT «3aMOpakKHBAIOIIHII» d(¢-
(eKT, KOTOPBIM BO3ZHUKAET BCICACTBHE HEKOTOPHIX apOUTpakKHBIX pELICHUH, HaKIad bl-
BAaOIIMX Ha rocynapcTBa ITpadHbIE CAHKIMHM 3a NPUHATHE HOPMAaTHBHO-IPAaBOBBIX
MTOJIOXKEHUH JUI OXpaHbl OKpYyXKalolieil cpeasl, oOecrnedeHus MpoI0BOJIBCTBEHHOM O€ 3-
ONaCHOCTH M JOCTYIa K HEMaTeHTOBAHHBIM JICKAPCTBEHHBIM IIperapaTaM, a TaKXe CO-
KpamieHus: MacmTaboB KypeHHUsI B COOTBETCTBHH C TpeOOBaHHMSIMHU PaMO4YHONW KOHBEH-
uun BO3 mo 6oprbe mpoTuB Tabaka. 3aKOHHOCTh TaKUX apOUTPaXKHBIX PEIICHUH BEI-
3BIBAET COMHEHUS, IOCKOJIbKY OHHM HapyIIaloT BHYTPEHHUH U MEXIYHapOIHBIH oOmie-
cTBeHHBIH mopsanok (ordre public) m B psge ciaydaeB MOTYT paclEeHHBATHCS Kak
HalpaBJeHHBIE contra bonos mores.

9. HaGmronarenn oTMEYalOT perpecc B 3alUTe TaKHX IPaB YeJOBEKa, KaK MPaBo Ha
KH3HB, paBo Ha nutanne (A/HRC/25/57), mpaBo Ha MUTHEBYIO BOLY M CAHHTAPHBIC
yenyru'®, mpaBo Ha 310poBbe, IPABO HA KUIMIIE, IPABO Ha 0Opa3oBaHHE, MPABO HA
KYJIbTYpY, IIPaBO Ha yIydLICHHE YCIOBUH Tpyda, NMPaBO Ha CHpaBeJNMBOE cyacOHOeE
pa3bupaTenbCTBO, MPABO Ha YHCTYIO OKPYXKAIOIIYIO CPEIdy W IPaBO HE IOABEPraThCs
NPUHYOUTEIBHOMY TepeceneHuo. Kpome Toro, cymecTByeT 000CHOBaHHas 00eCIIOKO-
€HHOCTb B CBSI3M C TEM, YTO MEXIYHapOJHbIC MHBECTHUIHOHHBIC COTNIALICHHS MOTYT
IPUBECTH K 06OCTPEHMIO MPO6IeM, CBA3AHHBIX C KpailHel HMIIETOH', mepecMOTpoM
YCIIOBUU BHEINHEH 3a0JDKEHHOCTH, (UHAHCOBBIM PEryIHPOBAHHEM U IMpaBaMH KO-
PEHHBIX HApOJOB, MEHBUIMHCTB, WHBAJIHUIOB, MOXHIBIX JIIOACH M JPYTHUX YA3BHUMBIX

TpyHIL.
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Joseph Siglitz, «On the wrong side of globalization», New York Times, 15 March 2014. Cm. takxe
3agBieHue [laner @paHnucka, pa3MeleHHoe 1Mo aapecy http://www.paginal2.com.ar/diario/
elpais/1-276806-2015-07-10.html.

IIpaBo Ha XWU3HB HE COOTIOAAETCS, KOT/Ia YeIOBEK YMHUPAET M3-3a OTCYTCTBHS JOCTYyIa K
MCIUIIMHCKUM IIperiaparaM B CUIIy TOI'O, UTO @apMaLIeBTI/I‘IeCKI/IC MOHOIIOJITUH ((HpI/IBaTI/ISI/IpoBaJ'[I/I
3HAHUE)) U nyTemM «BEYHOI0 OOHOBJIEHHUS) MMATEHTOB 3aJICPIKUBAIOT UJIU 6HOKpr}0T BBIXOJ Ha
PBIHOK 3HAYUTEIBHO boiee JACIIECBBIX HEMMATCHTOBAHHBIX JICKAPCTB. HpaBo Ha XU3Hb TAaKXC
HapyIIaeTcs, Koraa «CBo0OAHAs TOPTOBIISY JUIIAET PepMEpOB U APYTUX PaOOTHUKOB UCTOYHUKOB
CpPEACTB K CYHI€ECTBOBAHUIO ITPU OTCYTCTBHUU 3allIUTHBIX MEP CO CTOPOHBI rocyiapcraa. Haan/IMep,
BCJICACTBUEC 3aKIIIOUCHUS ABYCTOPOHHUX WHBECTUILIMOHHBIX JOTOBOPOB U corJIallIeHuH O CBOGOHHOﬁ
TOPTOBJIC MOCTpaAgail MUIIJIMOHBL (bepMepOB B I/IHZ[I/II/I U 3HAYUTCIIBHO BBIPOCJIO YHUCIO
camoybuiicts; cm. Devinder Sharma, «‘Free’ trade killing farmers in India», November 2007,
pasmereno no agpecy: www.bilaterals.org/?free-trade-killing-farmers-in.
www.cepal.org/es/publicaciones/3839-proteccion-del-derecho-humano-al-agua-y-arbitrajes-de-
inversionhttp://cap-net-esp.org/document/document/181/agua_y_saneamiento_ tratados_
de_protecci%C3%B3n_a_las_inversiones.pdf.

" www.globalresearch.ca/the-free-trade-agreements-the-asia-europe-peoples-forum-call-to-action/
54168887print=1.
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10. B pmoxksanax Paboueil rpynnsl Mo npeAnpruHUMATEIbCKON NEITEIbHOCTH B acleK-
Te MpaB 4eJOBeKa NMOog4YepKUBaeTcs, 4To PyKkoBoaslue NPUHLIUIBI NpeINpUHIMATEN b-
CKOH NesITeABbHOCTH B acleKTe IpaB uYelloBeKa, a UMEHHO NpUHIUNB 8§ u 9, mpeny-
cMaTtpuBaloT, 4to «[['JocynapcTBam cienyer obecrnedyuThb, YTOOBI rOCYNapCTBEHHbBIE Be-
JIOMCTBa, areéHTCTBAa U JPYTHe TOCYJapCTBEHHBIC YUPEXKJEHUs, KOTOPhIE ONPENeIsSIOT
MPaKTUKY MPEANPUHUMATENIbBCKON AesTeIbHOCTH, OBIIIM OCBEJOMIICHBI O MPaBO3aIUT-
HBIX 00s3aTeNbCTBAX rocyaapcTBa U cobmroganu ux» u 4yto «[I'JocymapcTBam cienyet
COXpaHATh HE0oOX0AMMYI0 CBOOONYy MaHeBpa B cdepe BHYTPEHHEH MOJIUTUKH MJIS CO-
OJroIeHHs] CBOMX IPAaBO3AIIMTHBIX 0053aTeNbCTB B MPOLECCE AOCTHKEHUS CBSI3aHHBIX
C MOpEeANPUHUMATENBCTBOM MOJUTHYECKUX MLenedl ¢ ApYyrUMH TOCyAapCTBAMHU WIIH
NPEANPUATHIMH, HAlPUMEP B pPaMKaX WHBECTUIMOHHBIX JOTOBOPOB MJIM KOHTPAKTOB .
ITosToMy Bce MeXIyHapoAHble MHBECTULMOHHBIE COIVIAIIEHHS, IO KOTOPBIM BEAYTCS
IIeperoBOpPHl, JOJKHBI COJEPkKATh YETKOE IOJI0KEHHE O TOM, YTO B ClIydae NPOTUBOpE-
YUl MEKJY MPaBO3ANUTHBIMHU 00513aTeIbCTBAMH TOCYIapCTBa U 00513aTebCTBAMH ITO-
ro rocyjgapcTBa Mo JIpyruM JOTOBOpaM IPEUMYLIECTBEHHYIO CHIY MUMEIOT KOHBEHIINU
10 IIpaBaM 4eJIOBEKa.

11. Becerynusmee B cuny B 1994 rony CeBepoaMepuKkaHCKOE cOIIallieHHE O cBOOOA-
Holt ToproBie (HADTA) aBnsercs mpuMepoM COTTALICHUs, KOTOpOE MPHUBENO K Hmepe-
0a3upoBaHUIO MPEANPHUIATHI 00pabarbIBalONell MPOMBIILICHHOCTH, B PE3y/IbTaTe Yero
B Coenunenneix IllTaTax ObLIM mOTepsiHbl paboume MecTa (IO OLIGHKaM, OKOJIO
850 000), a B Mekcuke pe3Ko yBEIUUYUIOCH KOJUYECTBO COOPOUYHBIX IEHTPOB, U3BECT-
HBIX KaK «MaKHIagopa» ', TAe 3aTpaThl Ha pabouyio CHIy HIXKE, @ YPOBEHb COLHANb-
HON 3amuThl He cooTBeTcTByeT HopMaM MOT. HADTA «oGecneumno HHBECTOpaMm
YHUKaJIbHBI HA0Op rapaHTHi, NpelHa3HAYEHHBIX IS CTUMYIUPOBAHUS IPSIMBIX UHO-
CTpaHHBIX HHBCCTI/IHHﬁ, a TaKXe€ NCpEMCIICHUSA HpeﬂHpI/IHTI/Iﬁ B mpeaeiiax BCEro mo-
nymapus... KpoMe Toro, oCHOBHOM TEKCT COIJALIEHUsS HE MpeaycMaTpuBajl HUKaKHX
3alIUTHBIX MEp IO MOAJEPKAHUIO TPYAOBBIX U NPUPOJOOXPAHHBIX CTaHAApTOB. B pe-
3ynsrate HAD®TA u3MeHHIO MpaBmia UTPhl B 3KOHOMHKE B II0JIb3Y MHBECTOPOB, a B
IIPOMTpHIIIE OCTANNCH HAGMHBIE paboune U OKpyKalolias cpeaa» . B HacTosmee Bpe-
Ms BCAYTCA NCPETroBOPLI, B OCHOBHOM CCKPCTHBLIC, MO HECKOJBbKUM MCKIAYHApPOIHBIM
WHBCCTULUMOHHBIM COTJIAICHUAM, B TOM YHCJIC 11O TpaHC&THaHTI/I‘IeCKOMy TOPTOBOMY U
nHBectumoHHOoMy naptHepcTBy (TTHII), Cornamenuio o TOproriue yciyramu, TpaH-
CTHUXOOKEaHCKOMY COTJIALIIEHUIO O MapTHEpCTBe M PernoHanpHOMY BCEOOBEMITIONIEMY

20
COMTAIIEHUIO 00 YKOHOMHIECKOM MapTHEPCTBE .

12. MHorue y4yeHble U HOOCJIICBCKHUE JlaypeaThl MO0 SKOHOMHUKE yXKe yKa3ajad Ha omac-
HOCTb, KOTOPYIO TaKHUC COTJIAICHUA HCCYT AJII AEMOKPATUYECKOTO YIIPaBJICHUA U CHU-
Tyalluu C mpaBaMu 4Y€JIOBECKaA. CTI/IFJ'II/IH MMUIIET: «DTH CONIAIIEHUS BBIXOOAT OAJCKO 3a
paMKH TOPTOBIH, OHHU PEryIHUPYIOT TaKXKe€ HWHBECTHIIMH W HMHTEIUIEKTYyalIbHYIO COO0-
CTBCHHOCTbH, IMoABEpTrasa mpu 3ToM Q)yH}]aMeHTaJ’IBHLIM U3MCHCHHIAM IIPaBOBEIC, cy,ue6-
HbIC U HOPMATUBHBIC PAMKH CTPaH, OJJHAKO HE BHOCAT HHKAaKOr0 BKJajaa B paboTy me-
MOKPATUYCCKUX MHCTUTYTOB U HE NPEAYCMATPUBAIOT MPCACTABICHHUA OTYCTHOCTH Y€-
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Cwm. www.hrw.org/news/1996/08/17/mexicos-maquiladoras-abuses-against-women-workers;
sdmaquila. blogspot. ch/2010/02/maquiladoras-101-english.html; u www.researchgate.net.
publication/266820089 Human_rights_violations_in_the_Magquiladora_Industry.

Robert E. Scott, «The high price of ‘free’ trade: NAFTA’s failure has cost the United States jobs
across the nationy», Briefing paper No. 147, Economic Policy Institute, 17 November 2003,
pasmernneno mo agpecy: Www.epi.org/publication/briefingpapers_bp147.

Cm. www.mfat.govt.nz/Trade-and-Economic-Relations/2-Trade-Relationships-and-Agreements/
RCEP/; donttradeourlivesaway. wordpress.com/2015/06/11/press-statement-civil-society-raises-
major-concerns-on-indias-engagement-with-the-massive-rcep-trade-deal/; u trade.ec.europa.eu/
doclib/docs/2006/december/tradoc_118238.pdf. Espormeiickas accomuanmst CBOGOIHON TOPrOBIH
TaKXC BCACT NMEPETOBOPLI IO COITANICHUSIM O CBOGOZ[HOﬁ TOpFOBJ’Ie: CM. WWW.asean.org/images/
2012/documents/Guiding%20Principles%20 and%200bjectives% 20for%20Negotiating%20the%
20Regional%20Comprehensive%20Economic%20Partnership.pdf.
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pe3 3Tu uHCTUTYTHI. [loxkanyii, caMoil BO3MYTUTEIBHOU M CaMOW OCCUCCTHOM SABIACTC 5
Ta 4acTh MOJOOHBIX COIVIAIIEHHH, KOTOpas KacaeTcsl 3allMThl HHBECTOPOB. besycios-
HO, MHBECTOPHI JOJDKHBI OBITH 3aIIMINEHBI OT PUCKa 3axXBaTa WX COOCTBEHHOCTH He-
J00pPOCOBECTHBIM NPAaBUTENHCTBOM. HO B 3THUX MONOKEHUIX peub UAET COBCEM O JIPY-
roM. 3a MocJIelHUE HECKOIbKO NECATUIIETHH MMEIU MECTO JHIIb €JUHHUYHBIE CIydau
SKCIPONPHALNL, © HHBECTOPHI, KOTOPBIE XOTAT ce0s 3alIUTHTh, MOTYT 3aCTPAaX0BaThCA
B MHOroCTOpOHHEM areHTCTBE MO TapaHTHPOBAaHUIO UHBECTHINH, ahPpuinupoBaHHOM C
BceMupHbIM 6aHKOM (aHAJIOTHUYHYIO CTPAaXOBKY NMPENOCTABIAIOT TaK¥Ke NPaBUTEIbCTBO
CIIA u mpaBuTenbcTBa Jpyrux cTpal). ..Ha camom nesne 3Tu mosio’keHUs HalpaBle-
HBI Ha TO, 4YTOOBI 00OWTH NMpaBOBBIE HOPMBI B 00JACTH 3ApaBOOXPAHEHHUS, YKOJIOTHH,
0e301acHOCTH U Jaxe, MpeacTaBbTe, PUHAHCOBOM NEATENEHOCTH . IIpuMeHuUTENBHO
K pa3BHBaroLMMcs cTpaHaMm B joknane Koudepennuu Opranuzaunu OO0beIUHEHHBIX
Hanwuit mo toprosne u passututo (FOHKTAJ) 3a 2014 rox Takke oTMeuaeTcs cleny-
romee: «[IpUTOk MHOCTPAaHHOTO KamuTajla B Pa3BUBAIOIIMECS CTPAHbI U CTPAHBI C Me-
pPEXOJHON PKOHOMHKON MOXET CTUMYIUPOBAaTh MHBECTHUIIMU, SKOHOMUYECKYIO AUBEp-
cudukanuo 1 pocT MO0 MOPOXKIAaTh MAKPOIKOHOMHUUYECKYIO HECTaOUIBHOCTD, BHEII-
HHE JUCIPONOPLUMU U pe3KUe CKauKd B KpeIuTOBaHUU. ..Mcxond U3 MaKkponpyaeHI H-
aJbHBIX COOOpaXEHHH M 1ejieil pa3BUTHS, IPABUTEIHCTBAM HEOOXOJUMO JI0CTATOYHOE
MPOCTPAHCTBO JIsI MaHEBpa B IOJHMTUKE, C TEM YTOOBl yHpaBiIATh MOTOKaAaMU HHO-
CTPaHHOTO KamuTaJa, BAUATH HAa UX 00BEM U CTPYKTYPY U HampaBlIATh UX Ha pelICHHE
IPOAYKTHBHBIX 3agau»’’. Kak CIpaBe/IMBO OTMEYCHO, MPAMbIC HHOCTPAHHbIC MHBE-
CTHIIMH U IpyTHe MOTOKU KaluTana MOT'YT HOPOXIATh NPOOIEeMbl, IPUIEM HE TOJBKO B
o0iacTu mpaB yeloBeKa.

13. HaOmromarenn 0TMEYalOT CEPhE3HBIN AePHUIUT TEMOKpPATUU B TOM, YTO KacaeTcs
MEXIYHApOJHBIX MHBECTHIIMOHHBIX COTNIAIICHHH M paboThl apOUTPa)KHBIX CYAOB IO
YPEeryJIMpOBaHUIO CIIOPOB MEXJYy HMHBECTOPAMHU U IOCYJapCTBOM, a TAKXe 3aJarTcs
BOIIPOCOM O TOM, IIOYEMY rOCyAapcTBa MPOAOJIKAIOT BECTHU IIE€PErOBOPHI, ONUPAsICh HA
pe3yJbTaThl AHIa)KUPOBAHHBIX MCCIENOBAHUM U CIHUIIKOM ONTUMMCTHYHBIE IPOTHO3BI
B OTHOLIEHHMH POCTa BaJOBOro BHyTpeHHero mpoaykra (BBII) um ypoBHS 3aHATOCTH.
Jleno He TONBKO B TOM, YTO TOCYAapCTBa HEOXOTHO PAaCKPHIBAIOT HHPOpMaLU0 00 3TUX
CONIAUIEHMAX, HO U B TOM, YTO IIPU 3TOM OCHOBHBIE 3aMHTEPECOBAHHBIE CTOPOHBI HC-
KJIFOUEHBI U3 IIEPErOBOPHOrO IMpoIiecca, B KOTOPOM YJacCTBYIOT INIaBHBIM 00pa3oM KOp-
IOpaTHBHBIE KOPHCTHI U 1006KCTHI . [IpeANPUHUMAIOTCS JaXe MOMBITKH 06OHTH STl
MapJaMeHTCKOTO OJ0OpeHHS NMyTeM NPUMEHEHHS «YCKOPEHHBIX METOJOBY» NPHUHSATHS
9THUX COIJIAlIEHHWH, YTO SBIAETCA TpyObIM HapylIEeHMEM HaJJIeXalled Mpouenypsl H,
CIIeJ0OBaTEIbHO, CBUIETEIBCTBYET 00 OTCYTCTBHU KAaKOH OBI TO HM OBIJIO J€MOKpaTHde-
CKOMl JJETHTUMHOCTH.

14. Taxum ob6pa3om, mpobireMa quarHocTupoBaHa BepHO. OT4acTH OHa CBs3aHA C
AHAXPOHUYHOW M Oe3pa3fesbHON MPUBEPKEHHOCTHIO HIEOJIOTHH PBIHOYHOTO (QyHIa-
MeHTanu3Ma. CTUINIMI OPOHHULATENBbHO oTMedaeT: «CBOOOJHAs TOPIOBIsS — HE CaMo-
1enb. ...[IbIUT IPOMAraHAMCTOB CBOGOIHON TOPTOBIM MPOCTO yAMBUTENEH» . CTHIIMIL

L www.project-syndicate.org/commentary/us-secret-corporate-takeover-by-joseph-e--stiglitz-
2015-05.

22 TToxnad o mopeoene u paseumuu, 2014 200, ctp. 179. Pasmewen mo agpecy http://unctad.org/en/
PublicationsLibrary/tdr2014_en.pdf. Cm. Takxke UNCTAD World Investment Report 2015:
Reforming the International Investment Regime.

% Cm. www.washingtonpost.com/wp-srv/special/business/trade-advisory-committees/index.html.;
big.assets.huffingtonpost.com/WarrenBrownTPPLetter.pdf; corporateeurope.org/
pressreleases/2014/07/agribusiness-biggest-lobbyist-eu-us-trade-deal-new-research-reveals;
www.publicintegrity.org/2005/07/07/5786/drug-lobby-second-none;
www.citizen.org/documents/egregious-investor-state-attacks-case-studies.pdf; u
www.opensecrets.org/lobby/methodology.php.

* sarah Joseph, Blame it on the WTO? A Human Rights Critique (Oxford University Press, 2011),
p. 288.
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yKa3blBaeT Ha OTCYTCTBHE MPAKTUYECKUX MOJITBEPXKIACHUN TOMY, 4TO JIMOepanin3anus
TOPTOBJIM B 3HAYUTEJbHOU Mepe yBeauumia 061 BBII u ypoBeHb 3aHATOCTH, HECMOTPS
Ha BCE JOTMAaTUYHBIC YTBEPKACHHUS Ha OTOT CUET U YJUBUTEIBHO ONTUMHUCTHUYHBIE
IIPOTHO3bl B OTHOLIECHUYU COTJNALICHUN, KOTOPbIE PACCMATPUBAIOTCA B HACTOSALIEE BpeE-
msi»”’. Kak ormeuaer CTHITIHIL BBUJY TOTO, YTO TOPrOBOE IIPAaBO IIPOHUKIIO B ApYyrue
OoTpaciii Ipasa, CTpeMJIeHUE 00ECIEeYUTh ONPEAEICHHOCTh HE MOXET CIYXHUTh JIETH-
TUMHBIM OCHOBAHMEM JJI U30JIMPOBAHUS HOPM TOPILOBIH OT, KAK yTBEPXKIACTCs, HE-
TOPTOBBIX COOOpa)XXeHUH, HampuMep BOIPOCOB, CBA3AHHBIX C NpPaBaMM 4YEJIOBEKAa U
TPYAOBBIMH HOpMaMI/IZG. Kacasce Begymuxcsa neperosopos no TTHUII, Kananego cra-
BUT IIOJ COMHECHHUE T€ IMPEANOJIOKEHHMS M IPOTHO3BI, KOTOpBIE cedyac AEeIarTCs:
«lIporHo3sl pasaUuYHBIX YUYPEKIECHUN, HACKOJIBKO MOMKHO CYIHUTbh, OCHOBBIBAIOTCS Ha
OJIHOM M TOW e pacueTHOW MoJeH 00Ilero paBHOBECHs, KOTOpas J0Ka3aja CBOIO He-
aJlcKBaTHOCTb B KaueCTBE UHCTPYMEHTa JJIsd aHaju3a TOPrOBOM IOJUTHUKHU.
...[M]b1 onenuBaem s¢pdexr or TTUII, ncnonb3ys rnodalbHYI0 CTPAaTErHYECKyl0 MO-
nenb Opranuzanun O0beauHeHHBIX Hanuii, koTopas yauThsIBaeT 00jiee paluoHanbHbIe
KPUTEPUH, CBSA3AHHBIE C MAaKPOIKOHOMUYECKONW KOPPEKTUPOBKOW, NUHAMMKOU yPOBHS
3aHATOCTH M INI00aNbHON TOproeieid. Msl nporno3upyem, yto TTUII nmosiedeT 3a co-
6oii cokpamenue BBII, yMeHblIeHHE JIMYHBIX JAOXOJ0OB M CHMI)KEHHE YPOBHS 3aHSITO-
cTU. MBI IPOrHO3UPYEM TaKXe ycHieHHe (pUHaHCOBOW HECTAOMJIBHOCTH U HPOIOJIKe-
HUE TEHACHUUU K COKPALIEHHUIO JOJIU TPYLOBBIX TOXOL0B B BBII»?'.

YperyjaupoBanue cliopoB MeK1y MHBECTOPAMH
U IrOCYAAPCTBOM: BbI30B IEMOKPATHHU M BEPXOBECHCTBY IpaBa*

15. OpnHO# W3 TAaBHBIX Yrpo3 ISl JEMOKPAaTHYECKOTO M CHPaBeIJIUBOTO MEXIYHa-
POJHOTO MOPSAKA SIBIACTCS ACATEIBHOCTh apOUTPaXKHBIX CYJ0B, KOTOPhIC BEAYT pas3-
OupaTenbCTBa TaK, OYATO OHHM CTOSAT BBIIIC MEXKAYHAPOJHOTO PEXKHUMa MPAB YeIOBEKa.
ApOuTpaxkHbele CyAbl MO yPEryJIUPOBAHHUIO CIIOPOB MEXAY HMHBECTOPAMH U TOCydap-
CTBOM COCTOSAT U3 KOPIOPATHBHBIX apOUTPOB, HE3aBUCUMOCTh KOTOPHIX HEOJTHOKPATHO
CTAaBHIACH T10J] COMHEHHE BBHIY HaIWums KOH(IHKTa HMHTEpecoB” . Ilo obmeMy mpHu-

25

26

27
28

29

Joseph Stiglitz and Andrew Charlton, Fair Trade for All: How Trade can Promote Development
(Oxford University Press, 2005), p. 34.

Joseph (cMm. crocky 23 Beimie), nutupyercs Frank Garcia, «The global market and human rights:
trading away the human rights principle», Brooklyn Journal of International Law, vol. 7 (1999),
p. 51, at p. 65. Cwm. Taxxe Jeronim Capaldo, «The Trans-Atlantic Trade and Investment
Partnership: European disintegration, unemployment and instability», GDAE Working

Paper No. 14-03, Global Development and Environment Institute at Tufts University, pasmenieno
o azapecy: http://ase.tufts.edu/gdae/policy_research/ttip_simulations.html.

Capaldo (cM. cCHOCKY BEIIIE).

HNudopmanuio o pa3duparenbcTBax M0 yperyJIHPOBAHUIO CIIOPOB MEXKAY HHBECTOPAMH U
ToCcyanapCTBOM, BKIIIOUCHHBIX B 6&3}/ JAaHHBIX IIO 06Hap0J10BaHHLIM HMHBCCTUIIMOHHBIM AcJIaM,
nmoanmagarmyuM nmoa HHBCCTUIIMOHHBIC IMOJIOKCHUA COIIAIICHUH O CBO60]Z[H01>1 TOpPTOBJIC U
JIBYCTOPOHHHMX MHBECTHIIMOHHBIX JOTOBOPOB, CM. Ha pecypce Www.iiapp.org/, TJie IOMCK MOXKHO
OCYIIECTBIATH MO TUITY MOJUTHKH, TPOTHB KOTOPO¥ MHBECTOP MOAaBa UCK (Hampumep,
JKOJOTHYECcKas moauTuka); mocie mas 2010 roxa manHbIe HE OOHOBISAINUCH. TEKCTHI pEHICHHH IO
paSGI/IpaTeHBCTBaM CIIOPOB MEXKJAYy UHBECTOpaAMH U roCyaapCTBOM CM. Ha CICAYIOLIUX pecypcax:
www.italaw.com u unctad.org/en/Pages/DIAE/investor—State dispute settlement. aspx. CM. Takxke
www.baerbel-hoehn.de/fileadmin/media/MdB/baerbelhoehn_de/www_baerbelhoehn_de/investor—
State dispute settlement. TAFTA_Bundestag.pdf; u www.iisd.org/pdf/2011/int_investment_law_
and_sd_key_cases_2010.pdf.

Cwm. Pia Eberhardt and Cecilia Olivet, Profiting from Injustice: How Law Firms, Arbitrators and
Financiers are Fuelling an Investment Arbitration Boom (Corporate Europe Observatory, Brussels,
2012), pasmemieHo mo aapecy: Www.tni.org/sites/www.tni.org/files/download/
profitingfrominjustice.pdf; acta. ffii.org/? p=2118; corporateeurope.org/sites/default/files/annex-2-
still-not-loving-isds.pdf; corporateeurope.org/international-trade/2014/07/ commission-isds-
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3HAHUIO, KOPIOPATHBHBIE apOUTPHI HE SIBJISIOTCS €CTECTBEHHBIMH MOOOPHUKAMH 00-
[IECTBEHHBIX MHTEPECOB, HO 3al[UIIAIOT HHTEPECHI EIOBBIX KPYrOB U HOBOM «OTpac-
JIU», KOTOpas, KaK MOKa3bIBAET MPAKTUKA, CTABUT HHTEPECHl MHBECTOPOB BhIIIE OOIIIe-
CTBEHHBIX. MEXaHHM3M M0 YPEryITHUPOBAHUIO CIIOPOB MEXKAY HHBECTOPAMH M TOCYyIdap-
CTBOM SIBJIIET COOON COBEPUICHHO OTIAEIbHYI CHCTEMY YPETYIUPOBAHHUS CIIOPOB, KO-
TOpasi HAXOAUTCS HE MPOCTO BHE BHYTPEHHHUX CYAEeOHBIX CHCTEM TOCYIapCTB, HO Haj
HUMHM, PUYEM HUKAKOW BO3MOKHOCTH O0KaloBaHUs pelieHUi HeT. Ha ym mpuxomut
Bonpoc IOBenana: quis custodiet ipsos custodes? («a KTO yCTepeXeT caMHuX CTOPO-
Keit?»). MoKeT M JAeMOKpaTHUs Ha3bIBaThCSA IEMOKpaTHEidl B TOM cliydae, €CiiM OHa
JOTYCKAEeT CO3/laHMe HEMPO3PAuHbIX U HEMOJOTUYETHBIX MEXAHHU3MOB M0 ypPEryJIupoBa-
HUIO CIIOPOB?

16. HabGnrogarenu CTaBAT MOJ COMHEHHME JETMTHMHOCTH apOMTpakKHBIX CYIOB, Kyna
WHBECTOP MOXET I0JaTh UCK B OTHOIIEHHH IOCYJapCcTBa, OJHAKO o0paTHOE He mpeny-
cmorpeno”. Takue TEPMHHBI, KAK «HHBECTHUIIMH», «IKCIPOIPHALUA» U «CIPABEIIH-
BO€ U PaBHOE OTHOIICHHUEY, MOIYYalOT PACIIMPHUTEIbHBIE TOJKOBAHUSA, KOTOPBIE C TPY-
JIOM IMOAAAIOTCS 000CHOBAHUIO C MOMOIIBIO IPABUJI TOJKOBAHUSA, 3aKPEIJICHHBIX B CTa-
ThaX 31 u 32 BeHCKOW KOHBEHIIMH O TIpaBe MEXIYHapOAHBIX TOTroBOpoB. Kak moka3sbi-
BaeT MpaKTUKa, IPU TOJKOBAaHUU MEXIYHAPOJHBIX MHBECTUIMOHHBIX COTVIALIEHUH ap-
OUTPBI UTHOPHUPYIOT BOIIPOCHI IIPaB YeJIOBEKa M HKOJOTHUYECKUEe cooOpaxke Hus. [Ipore-
JIypbl MPUHATHS PEUICHUI apOUTpaMH HENpO3pavyHbl; HEU3BECTHO JaXe, CKOJIBKO ap-
OUTPaXXHBIX pa3OuparesbCcTB (PAKTHUYECKH MMENIH MECTO, MOCKOJIbKY MH(pOpManus Mo
OoJblIeil yacTu pa3duparenscTB He oOHapoayercsi. CTaHOBUTCS OYEBHAHBIM, YTO ap-
OUTPHI OTIMYAIOTCS MPEAB3SITOCTHIO U B 3HAUUTEILHOH Mepe PYKOBOJCTBYIOTCS MHTE-
pecaMu Ou3Heca, moJiaras, 4To oOuMe NPUHIUIEI IpaBa Ha HUX HE PACIHPOCTPAHSIOT-
cs. B noxmane FOHKTAJL 3a 2012 roxg oTmMedaercs, 4YTO «pacIIMpUTEIbHOE TOJIKOBA-
HUE MUHUMAJUCTCKUX (OPMYITHPOBOK, HCIONB3yEeMbIX B JIOTOBOPAaX, MOXKET IPHBECTH
K TOMY, 9YTO MCUE3HET IPEeACKa3yeMOCTh OTHOCUTEIBHO TOTO, KaK OyAeT HPUMEHSITHCS
TOT UM UHOM CTaHIapT. DTO B CBOIO OUYepEab MOXKET IPUBECTU K MOAPHIBY MEXaHU3Ma,
MTO3BOJISIIONIET0 TOCYJApPCTBY OCYIIECTBIATh 3aKOHHOE BMEIIATEIbCTBO B DKOHOMHYE-
CKHUX, COIMATBHBIX M SKOJOTHYECKUX MHTEpecax U paau IOCTIKCHHUS MPOUUX IeJel B
06IaCTH Pa3BUTHI .

17. ApOurp u3 Ucnanuun depHangec-ApmecTo oTMmedaeT: «Jlake HOUBIO, MPOCHIIa-
SICh U AyMast 00 apOUTpaXKHBIX JleNlaX, 1 He MepecTalo YIHUBIATHCS TOMY, 4TO CyBepeH-
HbIE TOCYJapCcTBa BOOOIIE COMACHINCh Ha NMPOBEAeHNE HHBECTUIIMOHHOTO apOuTpaxa.
...TpeM JacTHBIM NHIIaM JTarOTCA IOJHOMOYHS MepecMaTpUBaTh, IPH OTCYTCTBUH BC -
KMX OTpaHUYECHUI M mpoLeaypbl 00KaloBaHuUs, JIOObIE IEHCTBUS MPAaBUTENBCTBA, JIIO-
Oble PELICHHS CYZOB M JIOOBIC 3aKOHBI M HOPMBI, IIPHHATHIC MapiaMeHTOM» . Jleii-
CTBUTEJIIBHO, BBI3BIBAET TPEBOTY TOT ()aKT, YTO apOUTPHI MOTYT UTHOPHUPOBATH TaKUe
OCHOBOTIOJIAral0IINe MPHUHIUIBI, KaK YBa)KeHHE «CBOOOABI NEHCTBHI» roCymapcTB H
rOCyAapCTBEHHOTO 3aKOHOJATENIbCTBA, M Jaxke cyneOHBIe pEemIeHHs BBICIINX HAIHO-
HaJIbHBIX CyHOB. Takas 3aluTa HHBECTOPOB B BHJIE «YIHUIBI C OJJHOCTOPOHHHUM JBHKE-
HHUEM» HE CIIOCOOCTBYET Pa3BUTHIO KYJAbTYpPHl COTPYAHHYECTBA MEXKAY HHBECTOPAMH U
TrOCyAapCTBOM, a JIHIIb YKpEIUISeT arpeCCUBHYIO TEHIEHIHIO K IOJa4e HCKOB U SIBHO
npoBOUHPYET 3PHEKT «3aMOpaKUBaHHUSI» B BONPOCAX HOPMATUBHOTO PEryTHPOBAHUS.
ApOuTpaxkHeie pa3dbupaTelbCTBA MOTYT MNPOXOJAWTh B BamWHTTOHE TOJ 3THUAOH
MIIYUC BcemupHoro 6aHka, 0JHAKO TPEBOXHBIMU TEMIIAMH PACTET YUCIO CIydaeB

reform-plan-echo-chamber-business-views; www.bilaterals.org/?investor-to-state-dispute; and
www.italaw.com/sites/default/files/case-documents/ita0221.pdf.

% Cm. John Hendy, «A threat to the sovereignty of courts and parliaments», Graya, No. 128 (2015),
pp. 52-56.

' Fair and Equitable Treatment (United Nations publication, Sales No. E.11. 11.D.15), p. 2.

2 www.theguardian.com/commentisfree/2013/nov/04/us-trade-deal-full-frontal-assault-on-
democracy.
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MOUCKa «ynO0OHOTrO» Cyaa, IPH 3TOM MECTOM IPOBEIEHHS apOuTpaxka MOKET BHIOH-
patbcst JIOHMOHCKHMI MeXAYHapOIHBIH apOUTpaxkHbIH cyd, MexayHapoaHas TOprosas
nanarta, CTOKroJpMcKasi TOpropasi najara, [ OHKOHICKUH MEXIyHapOAHBIH apOUTpax-
HBIi neHtp au6o Komuccus Opranumzannu OO0bequHeHHBIX Hanuii mo mpaBy Mexnay-
HapogHoit toproBian (FOHCUTPAJI). Pacter umcino apOuUTpa)kHBIX pa30MpaTEabCTB,
KOTOpBIE HA IEpPBOE MECTO CTAaBAT MPHGBITL B ymep6 mpaBaM denoBeka . 110 JaHHBIM
IOHKTAJ], mMHOrue apOuTpakHble pa3OupaTesnbCcTBa IO YPEryJIHMpOBAHHIO CIIOPOB
MEXJy HHBECTOPAaMU U TOCYAAPCTBOM IPOXOJAT B NMOJHOCTHIO 3aKPBITOM PEXKHUME, a B
OTKPBITOM JOCTYIIE HAXOAMTCS JHIIb HHOPMAIHs O mpuMepHo 608 pemennsx’. He-
3aBUCHUMBIN JKCIEPT OTCHUIAET K CBOEMY IpenacTosdmeMy noknany l'enepansHoil Ac-
camOiee U HUXKEe OOpAaTUT BHUMAaHHME Ha HECKOJIBKO CIIy4aeB, C TEM YTOOBI NMPOMIIIIO-
CTPUPOBATh NPAKTUKY TAKUX Pa3OUpPaTENbCTB, a TAKXKE UX MOCIEACTBUS IS CUTYaLlUH
C IIpaBaMHU 4€I0BEKA.

18. B 2013 roay xommnanus «JloyH maity, 6azupyromascs B Kaiarapu u 3aperucrpu-
poBannHas B CIIA, nogana uck npotus Kanaasl, HO He B COOTBETCTBUH C KaHaJCKUM
3aKOHOAATENbCTBOM, a Ha ocHOBaHMHU riaBbl 11 HADTA, ¢ TeM 4TOOBI OCIOPUTH MO-
patopuii, HanoxxeHHbIH B KBeOeke Ha MOOBIYY ra3a METOAOM THAPOpPa3phbiBa IIACTA.
Kommnanus ne nana Kanajne BpeMeHH 000CHOBATh CBOE pElICHHE C IPUMEHEHUEM J1aH-
HBIX Hay4YHBIX HUCCIIEJOBAaHUI, CBUIETEIbCTBYIONIUX O TOM, YTO HEKOTOPbIE XUMHKATHI,
HCIIONIb3yeMBble I TUIPOpPa3pbIBa, ABISAIOTCS KaHIIEPOTEHAMHU U OMACHBIMU 3arpsi3HU-
TeNAMH BO3IyXa, 4TO ONpABAbIBACT MPUHATHE NPEBEHTUBHBIX Mep . «JIoyH maiiHy»
YTBEPXKIAET, YTO I3TOT MOPATOPHUA HOCUT «HCOOOCHOBAHHBINY» M «IPOU3BOJBHBIN» Xa-
paKTep U YTO OH BEJET K SKCIPOINPHUALIUU TPUOBIITN KOMITAHHH.

19. Kommnanus «IDTHJI KOPHNOPIHIIHY, 3aperucTpUpoBaHHas B BUPIKUHUU U UMeEro-
mias JouepHIoo komnaHuio B Kanane, momana McK, yTBepixKaas, YTO KaHAJCKUH 3aKOH,
3amnperannui uMnopt npucagok MMT mwist 6eH3UHA, UIET Bpa3pes ¢ 00s3aTeabCTBA-
mu Kanangei. BMecTo Toro uto0bl 6oporhes, KaHaga oTMeHuHIa 3ampet, HECMOTPs Ha
OMNAaCHOCTH IS 310POBbS momeir™’.

20. PasbupatenncTBO 1O Aeny Memanxkisd npomueé Mexcuku OBLIO CBSI3aHO C TEM,
YTO KOpIIOpalys Mmojaia UCK MPOTHB MEKCHKHU B CBSI3M C OTKa30M B BblJaue paspelle-
HUSl Ha CTPOUTEIBCTBO XPAHMIHIIA OTXOJI0B, KOTOPOE CTaJI0 OBl 3arps3HATh MEKCUKA H-
CKyI0 CHCTeMYy BOAOCHaOxeHHsA. ApOWUTPBHl NPUCYIWJIH KOMIAHUU «MeTadKIda»
16,79 mun. gomr. CIIIA B kauecTBe KOMIIGHCAIIMH 32 YITYIICHHYIO BBITOLY " .

21. B 2013 roay ¢paHmy3ckas TpaHCHallMOHaJbHas kopropauus «Beosbs» nonana
nck npotuB Erumnra, oOBUHHB ero B moTepe OXHAaeMoil MpUOBIIM H3-3a TOTO, YTO
Erumer moBsicmsI pa3Mep MHHHUMaJbHOHM 3apaboTHO# mratel. CymMMa HCKa COCTaBHIIA
82 mun. gomn. CIHA®,

22. Pa3bupatenbcTBO 1O neny Aesac denv Typanu npomuse Boaueuu Kacaaoch IOro-
BOpa Ha NMPHUBATU3AIUIO CUCTEMBI BojocHaOxeHus B Kouabambe, BKIIIOUast KOHIIE CCHHU

12/55

¥ European Center for Constitutional and Human Rights, «Human rights inapplicable in international

investment arbitration?», pasmemeno o axpecy: www.ecchr.de/worldbank/articles/human-rights-
inapplicable-in-international-investment-arbitration.html.

UNCTAD, lIA Issues Note, No. 1 (February 2015), pasmemeno no aapecy: unctad.org/en/
PublicationsLibrary/webdiaepcb2015d1_en.pdf.

commonsensecanadian. ca/quebec-fracking-nafta-challenge-right-water-right-profit/.
www.international.gc.ca/trade-agreements-accords-commerciaux/topics-domaines/disp-diff/
ethyl.aspx?lang=eng and www.citizen.org/documents/egregious-investor-state-attacks-case-
studies.pdf.

www.citizen.org/documents/NAFTAReport_Final.pdf and solidarity-us.org/node/977. Cwm. Takxe
www.baerbel-hoehn.de/fileadmin/media/MdB/baerbelhoehn_de/www_baerbelhoehn_de/
ISDS_TAFTA_Bundestag.pdf and www.oecd.org/daf/inv/internationalinvestmentagreements/
40077817.pdf.

% www.elstel.org/ISDS.html.en; infojustice.org/archives/34113.

34

35
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Ha 40 5neT, KOTOpBIE MpeJIonarail eXeroJHyo rapaHTHUpOBaHHYI HNpubbsuib. Caenka
Obuta ongoOpeHa BcemupHbIM OaHKOM, KOTOPBIM CTaBMJ NPHBATH3ALHIO YCIOBUEM
MpeJoCTaBICHUS KpeauTa. BOJbIIMHCTBOM aKLIMi KOMIAHUHU «ArBac)» Blajend aMepu-
KaHcKkas kopropauus «bekTam» M McnaHcKas TpaHCHAIlMOHAJbHAs KOMIaHHs «AOeH-
roay. Ilocne BeimonHeHus norosopa B 1999 roxy mneHs! Ha Boay pe3ko Belpociau. Korna
JIIOAY BBIIUTM Ha AEMOHCTpPAIMM B 3al[UTy CBOETO IpaBa Ha JOCTYIHOE BOAOCHabKe-
HUe, TOTAallHee MPaBUTEIbCTBO BBEJIO BOCHHOE MOJOKEHHE U 3aJeHCTBOBAJIO BOMCKa
JU1s mojaBiieHus nporectoB. Ilocae cmeptu 17-neTHero nogpoctka MHOrOHAIMOHATb-
Hoe I'ocynapcTBo bonuBus 0TMEHMIIO AOTOBOP O MPUBATH3ALMNU, @ «ATBac» 3aTeM IO-
fan HeK o B3picKaHuu 50 min. gomn. CIIIAY,

23. B 2009 rony mBexackuii xonaauuar «BarTeHdans» nonan uck npotus ['epManuu Ha
ocHoBaHuu JloroBopa 00 DHepreTnyeckod XapTuUH ¢ TpeOOBaHMEM BBIILIATHI
1,4 Mapa. eBpo B KauecTBE KOMIIEHCAIIMHU 3a MPUHATBIE IPUPOJOOXPAHHBIE MEPHI, KO-
TOpble OTpaHUUYMBAIU HCIOJIb30BAHUE MU CIHUB BOABI ISl OXJaXAEHUA B peKy Oab0y.
VYperynupoBaTh CIOp yAaloch TOJIBKO IOCJIE TOro, Kak I'epmMaHus coryiacunack CMsr-
YUTh CBOM SKOJOTHYECKHE HOPMBI, IIPH 3TOM 3KOCHCTEME PEKH ObIT HaHEeCEH yuiep6 ' .
[Mocne Tparenun Ha ADC «Dykycuma» OOLIECTBEHHOCTh [ epMaHuu morpeboBasia 3a-
KPBITUS aTOMHBIX PEAKTOPOB, U MPABUTEIbCTBO ['€pMaHUM NPUHSAIIO P EIIEHUE O NIOCTE-
IIEHHOM OTKa3e OT MCIOJIb30BaHHUS aTOMHBIX 3JIeKTpocTaHIui. [lo3ToMy B Hacrosmiece
BpeMs «BarTeHdans» npeabsBiseT TpeOoBaHUE O BbIIUIaTe 4-MHJIMAPAHONW KOMIICH-
camuu”’

24. OpaHO U3 cCaMBIX IIOKHPYIOMUX pa3ouparenbcTB mpu apoutpaxe MIIYUC kaca-
JIOCh UCKa, nmojaHHoro 0asupymineiics B Coequnennbix lllrarax xopnopanuu «Oxcu-
JEHTANI MEeTPoJeyM» HPOTUB DKBajopa B CBA3M C 3aKpbiTUeM HedTenoObIBaIomiero
NpeAnpuaTus B O0acceiiHe pekn AMa30HKHW; apOUTPak MPUCYAHMI BHILIATUTH «OKCH-
JEHTAJ TeTPoJieyM», KOTOPYH DKBaJop OOBHHSI B MHOTOYMCIEHHBIX HapYIIEHHUSIX
IpaB YeJOoBeKa M NMPUYMHEHUU YPOHA OKpYXaloliedl cpeie, KOMIIEHCALUIO B pa3mepe
1,76 mapa. momn. CIIA (4To ¢ mpoueHTaMu cocTaBuiao 2,4 mapa. gomn. CIIA)Y.

25. Jleno @uaun Moppuc (Llseiiyapus) npomus Ypyesas (2010 roa) 6bLIO CBA3AHO C
HCKOM, KOTOPBIH OBLI MOJAH 3TOHW TpaHCHAIMOHAJNBHON KOpHOpamueil Ha OCHOBAaHUH
JIBYCTOPOHHEI0 HHBECTUIIMOHHOTO forosopa mexay llIselinapueil u Ypyrsaem B CBSI3U
C TeM, YTO B pe3yjbTare NPUHATOr0 YpyrsaeM aHTUTa0auHOrO 3aKOHOJATEeIbCTBA yIa-
Jla CTOMMOCTh WHBECTHIIMH KOpPIIOpaluu, MpHU abCOMIOTHOM UTHOPUPOBaHUU PaModHO
xouBeHnmn BO3 mo Gopnbe mporus Tabaka’’. BO3 HampaBmma COOTBETCTBYIOIIEE
MUCHMO amicus curiae.

26. B 2009 roxy cyx DxBamopa omrpadosan kommnanuw «llleBpon» 3a yiiepo, KoTo-
phBlil ee AedaTelbHOCTh HaHecsa okpyxatmei cpeae. «llleBpoH» oTkazajics MJIaTUTh U

3

4

4

4

4

9

S

=

2

@

www.citizen.org/cmep/article_redirect.cfm?1D=9208, documents foodandwaterwatch.org/doc/
ICSID_web.pdf and www.elstel.org/ISDS.html.en.

www.italaw.com/cases/documents/1655. Nathalie Bernasconi, «Background paper on Vattenfall v.
Germany», IISD; Rechtsanwilte Giinther (2012) Briefing Note. The Coal-fired Power Plant
Hamburg-Moorburg.
www.fr-online.de/energie/atomausstieg-vattenfall-fordert-milliarden,1473634,21169258.html
Power Shift (2012) Der deutsche Atomausstieg auf dem Priifstand eines internationalen
Investionsschiedsgericths? Hintergriinde zum neuen Streitfall Vattenfall gegen Deutschland.
www.iisd.org/pdf/2012/powershift_forum_briefing_vattenfall.pdf.

OI[HI/IM M3 CaMBbIX CKaHIaJIbHBIX 00CTOATENLCTB acia OBLI TOT q)aKT, YTO OT3bIB SKBaHOpOM
pa3peluenus, BbIJaHHOro «OKCHACHT)II MEeTPosieyM)», ObUT I0PUANYECKH 000CHOBAH

B COOTBCTCTBHUHU H C 3aKOHOAATCJIIHCTBOM BKBanopa, 1 C 3aKJIOYCHHBIM JOTOBOPOM, OJTHAKO
apOUTPaKHBIH CyJ BCE PaBHO IPHUHAI PelIeHHE HaKka3aTh DKBaJop; CM. WWW.citizen.org/
documents/oxy-v-ecuador-memao.pdf.
www.iisd.org/itn/2011/07/12/philip-morris-v-uruguay-will-investor-state-arbitration-send-
restrictions-on-tobacco-marketing-up-in-smoke/.
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obpatuncs B FOHCUTPAJL ¢ uckom Kk DKBagopy 3a yHyIICHHYK BHIToAy . Pa36upa-
TEJILCTBO 10 3TOMY 3alpoOCy OXKHUIAeTCs.

27. Korma B 2011 rony xomnanusa «®uiaun Moppuc» mojaia MCK NpPOTUB ABCTpa-
muu™, 4TOGBI OCIOPUTH MpUHATbIC ABCTpaaneil Mepbl 10 COKPAIICHHIO MOTPeOICHUs
Tabaka, aBCTpPaJIMICKOE MPaBUTEIbCTBO 3asiBUJIO, YTO OHO HE IPU3HAET «IOJIOKEHHUS
00 yperylnupoBaHHU CIIOPOB MEXAY MHBECTOPAMH M TOCYAapCTBOM, KOTOPBIC Haaelsi-
I0T MHOCTpaHHbIe KOMIIaHMHM OoJiee IMHPOKUMH IOPUINYECKUMH MpaBaMH MO0 CpPaBHeE-
HUIO C OTEUECTBEHHBIMU KOMMAHUAMH. ...IIpaBUTEIbCTBO HE MPHU3HABAJIO U BIpEIb HE
OyIeT NMpU3HaBaTh MOJIOKEHHSI, KOTOPbIE OI'PaHUYMUBAIOT €r0 BO3MOXHOCTH IO pa3Me-
LIEHUIO NpEeayNpeXIeHHH O Bpele 3J0pOBbI0 HAa TaOauyHBIX M3/ENIHAX U BBEICHUIO
TpeboBaHUN O HEOPOCKOH YNMaKOBKE TaKUX M3JEIUH, a TaKKe BO3MOXXHOCTH IMOAJEP-
KUBATh CUCTEMY JIEKapCTBEHHBIX JIBTOT. ...Ecnu e aBcTpanuiickue KOMIAaHUU UCIIBI-
THIBAIOT 00ECIOKOCHHOCTh B CBSI3M C CYBEPEHHBIMHM PHCKaMH JUIs HUX B CTpaHaXx, KO-
TOpBIE SBIASIOTCS TOPTrOBBIMU MapTHEpaMu ABCTpalud, TO 3TU KOMIAHUU JOJIKHBI Ca-
MU ONPEAECTUTHCS OTHOCUTEIBHO TOTO, CTOUT JIM UM UHBECTUPOBATH CPEJCTBA B TaKHe
crpanbi» .

28. [IlpaBuTenbcTBa W NapiaMeHTapHH JIMIIb TOJIbKO HAUMHAIOT MOCTENEHHO OKa3bl-
BaTh NPOTHUBOJEHCTBUE ATOM MOJUTHUKE KOPHOPALU, NOAPHIBAIOIIE OCHOBBI rocyaap-
CTBEHHOI0 cyBepeHuTeTa. B EBpomnelickoM mnapiaMeHTE BOIPOC O KOPIOPATUBHOM
IIaHTaXe MoJHUMascs B cBs3u ¢ quckyccueit mo TTUIL; mpu 3ToM 0TMe4asioch, YTO Ha
npuMepe ciiydaeB koMmnanuii «Barrengans» u «Beonps» BHIHO, YTO TpaHCHAIHO-
HaJIbHbIC KOMIIAHUM UCIOJIB3YIOT IOJIOKEHUSA O 3alUTE UHBECTOPOB IJIs AOCTUXKCHUS
KOPIOPATUBHBIX IleNei; TakuM o0pa3oM, yBEJIMYMBAETCA Harpy3ska Ha HaJoroiia-
TENBIIUKOB BBUJY 3aTpaT HAa peajau3aliio 3allUTHBIX MEP rOCYIapCTBEHHON MOJUTUKHU
U IPUHATHE COOTBETCTBYIOIIMX HOpPM. B koHunentyanbHOM AoxyMeHTe EBpomneiickoi
komuccumn «MuBectunuu B TTUII n He TonbKO — MyTh K pe(bopMaM»47 OINMCAaHBI yCO-
BEpPIICHCTBOBAHUSA, KOTOPHIE MOXKHO BHECTH B MOJIENIM COIVIallIeHUH 0 cBOOOAHOI TOP-
TOBJIE JJI1 TOTO, YTOOBI rapaHTHPOBATh rOCyJapcTBaM MPOCTPAHCTBO JJIsI MaHeBpa B
nonutuke. IIpakTuka nMoka3pIBaeT, UYTO CaMOPETYIUPOBAHHUS 31€Ch OKa3bIBAETCSA HEAO-
craTouno™, HECMOTps Ha CyIIeCTBOBaHHE PyKOBOAAIIMX NMPHHIKIOB MPEINPUHHMA-
TENbCKOM JEATEIbHOCTU B AacllEKT€ I[paB 4Ye€JOBEKa, IMO3TOMY JOTOBOPHI JOJIKHBI
IpeaycMaTpUBaTh MOJOXKEHHE 00 UX IOpHUIMUYECKH 00s3aTesbHOM cuie. B aToit cBsA3m
HE00X0AMMO MOAYEPKHYTh, YTO BO3MOXHOCTH BBIHECEHHS apOMTpakHBIM CYJOM pe-
IIEHUs B M0JIb3Y F'OCYAapCcTBa, a HE B II0Jb3Y MHBECTOPA HE JAENAeT MOAEIb YpEerylu-
pOBaHUS CIOPOB MEXKJIY MHBECTOPAMM U TOCYAAapCTBOM HU MEHEE ONACHOW, HU JIETU-
THMHOH, BeJb JIMIIb YIPO3a TAKOTO apOMTPaKHOTO pa3dHupaTe bCTBa 3acTaBislIa Jaxe
pas3BHUTHIE cTpaHbl, HampuMep KaHany, OTKa3bIBaThCSA OT NMPUHSATHS CONHATIBLHOIO 3aKO-
HomaTenbCcTBa. Pa3BuBaromimecs ke CTpaHbl emie Oojiee yI3BHUMBI Iepex 3TOH yrpo-
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* www.italaw.com/cases/257. Cwm. Takxe truth-out.org/news/item/23788, fpif.org/nafta-20-model-
corporate-rule/, u content.time.com/time/world/article/0,8599,2053075,00.html.

* www.italaw.com/cases/851 and /www.iisd.org/itn/2011/07/12/philip-morris-v-uruguay-will-
investor-state-arbitration-send-restrictions-on-tobacco-marketing-up-in-smoke/.

* www.acci.asn.au/getattachment/b9d3cfae-fcOc-4c2a-a3df-3f58228daf6d/Gillard-Government-
Trade-Policy-Statement.aspx. HelHelnHee npaBUTEI6CTBO ABCTPATHHE MOXKET PACCMOTPETh
BO3MOXHOCTbB YPCTYJIUPOBAHHUS CIIOpAa MEXAY HHBECCTOpPAMHU U IOCyAapCTBOM B 3aBUCHUMOCTH OT
KOHKPETHOI'0 J0roBOpa.

*7 trade.ec.europa.eu/doclib/docs/2015/may/tradoc_153408.PDF. Cm. Takxe UNCTAD World
Investment Report 2015: Reforming International Investment Governance, rae maercs HaGop
BapUaHTOB JelcTBUil o pedopmupoBanuio naBectunnonnoro pexxuma. UNCTAD, IIA Issues
Note, May 2015.

*8 ¢ccsi.columbia.edu/files/2012/11/FDI-Perspectives-eBook-v2-Nov-2012.pdf.
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V.

30ﬁ49, IMOCKOJIbKY OHHM HE€ pacnojiarator AO0CTAaTOYHBIMU peCypCcaMHu IJjisl TOro, YTOOBI

3alllUTUTH cebs ot KPYIHBIX TPAHCHAIMOHAJIbHBIX KOMITaHUM.

29. OTKpBITOC 3noyn0Tpe6ﬂeHHe CBOMMMU TIpaBaMMu CO CTOPOHBI MHBCCTOPOB 3alljIo
TaK JaJICKO, YTO BIIOJHC MOXHO cebe npeacTaBuTb, KaK OAHaXAbl BOCHHO-
HpOMI:IIlIJ'IeHHLIﬁ KOMIIJIICKC MOXCT HOTpeGOBaTL OpoBCACHUA pa36npaTenLCTBa JJIA
YpEryjaiupoBaHusd cnopa MEKAY MHBCCTOPpAaMU U ToCyaAapCTBOM, €CJIN Kakas-1u0o CTpa-
Ha pCIIUT COKPATUTHL WJIH NPEKPATUTH NPOU3BOACTBO NMPOTUBONCXOTHBIX MUH UJIU KacC-
CETHBIX O0MO Kak Hapymaromnux HOPMbI MEXKIAYHApOAHOTO T'yMAaHUTApHOIO IipaBa H,
TaKUM 06pa30M, «QKCIPOMPUUPOBATH» OKUAACMYIO HpI/IGI)IJ'H) BOCHHOM MPOMBIIIJICH-
HOCTH.

30. IloaTOoMy peub MIET HE TOJBKO O OynyiieM peOpMUPOBAHHH CUCTEMBI YpPEryinu-
pOBaHUs CIIOPOB MEXJYy MHBECTOpPaMHU U TOCYAapCTBOM, HO U O HACTOSTEIbHOH Heo O-
XOJUMOCTH IIEPECMOTPA U U3MEHEHUS NCUCTBYIOIIUX JBYCTOPOHHUX MHBECTULHMOHHBIX
JIOTOBOPOB ¥ COIJIAIIEHHI 0 CBOOOJHOI TOProBie, KOTOpbIe OTHIOAb HE UMENIOCh B BH-
Jly MCIIOJb30BaTh KaK «THOPbMY» I rocynapcts. Eciu ¢ Tex mop cucrema yperyinu-
poBaHUs CIIOPOB MEXAy MHBecTopamH u rocygapctBoM 1 MUYUC noaBepriuck My-
TallUU U NIPEBPATWINCH B UHCTUTYThl 9KOHOMUYECKOIO NPUHYXIEHUSA, TO OHU JIOJIKHbI
OBITh JEMOHTHPOBAaHBl W 3aT€M BOCCTAaHOBJICHHI B HOBOW ()OopME B COOTBETCTBUHU C
BeHckoll KOHBEHIIMEH O NIPpaBe MEXAYHAPOAHBIX JOTOBOPOB.

HOpMaTI/IBHbIe PaMKH

31. Hecwmortps Ha TO, YTO ABYCTOPOHHHE MHBECTHIIMOHHBIC JOTOBOPHI U COTJIAIICHUS
0 CBOOOIHOM TOProBie YK€ HECKOJBKO ACCATHICTHI HE CXOAST C MEXIYHAPOJHOU MO-
BECTKHM JHS, MX IOCIEACTBHS [UIS CHTyallUd C MMpaBaMH YeJIOBEKa O CUX MOp HpH-
yMeHbIIalTcsA. 1o Bcell BUAMMOCTH, MECHH «CHPEH», BEIIAOIUX O HMOTCHIMAIbHON
npuOBLIM, BKYNE ¢ YPEe3MEPHO ONTHMHCTHYHBIMU NMPOTHO3aMH, OOCIAINMIUMHU POCT
BBII u co3naHue MHOTOYHCICHHBIX pabouyuX MECT, OKa3ajJHch HACTOJIBKO COOJIa3HU-
TEJIbHBIMU IS HEKOTOPBIX MPaBUTENBCTB, YTO MOCJIEIHUE NpeHeOperanu coobpaxe-
HUSIMU 3aI0UTHI IPaB YEJIOBEKa M CTABHIIM IIOJ YIpO3y OTIpPAaBICHUE IOCYAapCTBEHHBIX
GyHKITUH.

32. K ucrouHukam mpasa, Ipu3HaHHBIM MexayHapogHbiM CynoMm, OTHOCSTCS o0miue
npuHOUNE npasa (myHKT 1 ¢) crateu 38 Craryra MexnyHapomgHoro Cyma), KOTOpEIE
MPUMEHSIOTCS KaK B HAI[MOHAJIBHBIX IPAaBOBBIX CHCTEMax, TaK M B MEXIyHapOIHOM
npaBe. K 4yncity 3THX OCHOBONOJATraroMNX NPUHIMIOB OTHOCHUTCS NMPUHIHUI J0OPOCO-
BecTHOCTH (bona fide), KOTOPBI BKIIOUEH B TpaKTAaHCKHE KOASKCH M KOHCTUTYIUH
MHOTHX TOCYAapcTB M O3HAa4aeT, YTO 3aKOH JOJDKEH OBITh ITOCIEAOBATEIbHBIM U HE
JOJKEH MCIOJIB30BaThCs JUISl OCYIIECTBICHHUS MPOTHBOIOIOXKHBIX JCHCTBHUH, HAIpaB-
JIEHHBIX Ha YHUYTOXXEGHHE JTI0OBIX IpaB. DTOT MPUHIUN 3akperuieH B crarbe 30 Bcee-
obmel Jekyiapauy IpaB YelOBeKa, a TakKe OTpakeH B cTarbe 5 000MX IaKTOB.
K npyruMm ocHoBomosararomuM OOIMM NPHHIMIIAM IIpaBa OTHOCSATCS MPUHIUIBI CO-
Pa3MEpHOCTH M MpeAcKa3yeMocCTH, rebus sic stantibus, IPpUHIKN «YHUCTBIX PYK», 3C-
TommeNb (ex injuria non oritur jus), 3ampet 37M0ynoTpeOIeHUS MpaBaMu U MPOBOKAIUH,
a TakXe 3alpelleHHe COTIAIIeHHH W JI0TOBOPOB, KOTOPBIE MPOTHBOPEYAT «JOOPBIM
oObruasM 1 Tpaguuusam» (contra bonos mores).

33. BOJBIIMHCTBO TOCYNApPCTB 3aKPEMIUIM B CBOMX KOHCTUTYIUSAX U 3aKOHOJATEN b-
cTBax MOHATHE oOmecTBeHHOTro mopsaka (ordre public). IIpaBuTenbCTBO, KOTOpOE
MOAPHIBACT CBOIO CIIOCOOHOCTH OTCTAMBATh M 3al[UINATh HHTEPECHI UM, HAXOISIIUXCS
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I'Baremaira; www.theguardian.com/business/2015/jun/10/obscure-legal-system-lets-corportations-
sue-states-ttip-icsid.

15/55


file://///CONF-TPS/RUS/DATA/COMMON/ISomova/AppData/Local/Temp/AppData/Local/Maio/AppData/Local/Temp/notes644D56/www.theguardian.com/business/2015/jun/10/obscure-legal-system-lets-corportations-sue-states-ttip-icsid
file://///CONF-TPS/RUS/DATA/COMMON/ISomova/AppData/Local/Temp/AppData/Local/Maio/AppData/Local/Temp/notes644D56/www.theguardian.com/business/2015/jun/10/obscure-legal-system-lets-corportations-sue-states-ttip-icsid

A/HRC/30/44

M0Jl €ro IOPHUCAMKIMEH, yTpauuBaeT CMBICI CBOETO cyliecTBoBaHusA (raison d’étre) m
J€MOKPaTH4YEeCKYyI0 JIETUTUMHOCTb.

34. OOmUpPHBIA KOPIYC ACHCTBYIOIIUX ITOTOBOPOB, MPOTOKOJIOB M JCKIapaiuid Mo
mpaBaM 4eJIOBeka (OPMHPYET KOHCTUTYIHMOHHBIC PAMKH, KOTOPBIC JOJKHBI MPHHH-
MaThCsl BO BHUMaHHE BO BCEX CIydasX, KOTJa TOCYIapCTBO 3aKIIOYaeT COTAlICHUs C
JPYTHMH TOCYJapCTBAaMU W/WIIM YACTHBIMH CYOBEKTaMH, B TOM YHUCJIC (UHAHCOBBIMH
WHCTUTYTAMH W TPAHCHAIIMOHATHHBIMU KOMIAHUSAMH. PeXuM B 00IacTH mpaB 4YeaoBe-
Ka, BKJIOYAas MEXAYHAapOAHbIE M pPErhOHaJbHBbIE JOTOBOPHI MO MpaBaM YeJIOBEKa,
a Takxke cootTBeTcTBytomue kouBeHuuun MOT u BO3, momxken paccmaTpuBaTbCs Kak
HMEUIUA TPUOPUTET HAJ MNPOYMMH COTJAIICHUSIMH, B TOM YHUCIE IBYCTOPOHHUMH
WHBECTUIMOHHBIMH JIOTOBOPAMHU M COTJAIIEHUSAMU O CBOOOAHON Topromie. Pemenus
HaIMOHAJIBHBIX ¥ MEXIYHAPOIHBIX CYIOB, a TAaKKE apOUTPaKHBIX CYJOB JOJIKHEI BBI-
HOCHUTBCS B CTPOTOM COOTBETCTBHUH C 3TUM PEKUMOM.

35. K umcay mpaB, 3a[uTa KOTOPBIX MOJDKHA 00ECICYMBATHCS FOCYIapCTBaMHU, OTHO-
CATCS MPAaBO Ha XHU3Hb, IPABO HA JIMYHYIO 0E30MacHOCTh, IPABO HA y4acTUE B BEICHUH
roCyIapCTBEHHBIX €], IPABO Ha MPOKHUBAaHWEC B POJHOW CTpaHe, IMpaBO Ha CBOOOAY
MepeBMUKCHUS, IPaBO Ha 3J0pOBbE, MPAaBO Ha 00pa30BaHME, MPABO HA TPYX U MPaBo
Ha colMaiibHOEe obOecnedyeHue. DTH 00sA3aTEIbCTBA 3aKPEIJICHBI, B YaCTHOCTH, B CTAaTb-
ax 1,2,6,9, 12, 17,25, 26 u 27 MexayHapoJHOTO MaKTa O TPaKJIaHCKUX U MOJHUTU-
YeCcKUX mpaBax u ctathsix 1,2, 5,6,7,9, 10, 11, 12 u 13 MexayHapoaHoro makra oo
SKOHOMHUYECKUX, COIIUANIBHBIX U KYIbTYPHBIX MpaBax.

36. IIpouecc pa3pabOTKM JIBYCTOPOHHMX HHBECTHLHOHHBIX JIOTOBOPOB M COIJAIIe-
HUU O CBOOOJHOI TOPTOBJIE, BEJCHMS MEPErOBOPOB IO HUM U MX HPHUHATHUS JOJDKEH
MPOXOJHUTh B COOTBETCTBUHU C TPEOOBAHMSIMH CTAaThu 25 a) MexayHapOJHOTO MakKTa O
TpaXXAaHCKUX W MOJUTHYCCKHUX IMpaBax B LEIAX O6CCHC‘ICHI/ISI ydyacTusd B HEM BCEX 3a-
HUHTCPCCOBAHHBIX CTOPOH. 910 HaKJIaJAbIBA€T HAa NPAaBUTECIbCTBA 065133TGJ'H)CTBO AKTUB-
HBIM 00pa3oM pacKpbIBaTh COOTBETCTBYIOIIYIO HH(POPMAIMIO U COACHCTBOBATH ydYa-
cTuio obmiecTBa B 3ToM mponecce. Jloctyn k MHGOpPMAaUMHM SBISETCS BaKHEHIIHM
YCJIOBHEM JJIs OCYIIECTBJICHUS NMpaBa Ha cBoOOAY yOexJeHud u cBOOOIHOE BBIpaXKe-
HHE CBOETO MHEHHS, 3aKpEIJIEHHOI0 B cTaThe 19 MexayHapoqHOTO MaKTa O TpakJaH-
CKHX M IMOJUTUYCCKHUX IIpaBax. HHO}IOM opraHusanuu KOHCyJ'II)TaHI/Iﬁ 1 oOecreueHus
yuacTusi o0liecTBa B 3TOM Mpolecce CTAaHOBUTCS (OpMHpOBaHHE OOIIECTBEHHOTO
KOHCEHCYyCa, YTO CHHXXAeT BEPOATHOCTh OOpPEMEHHUTENbHBIX CyAeOHBIX pa3dupa-
TenbpcTB. Ha mapimameHTapueB BO3JIOXEHA BBICOKAs OTBETCTBEHHOCTH 3a TIHIATEIBHOE
H3ydyeHHUE JBYCTOPOHHUX HWHBECTHUIIMOHHBIX OTOBOPOB M CONNIAIIEHHH O CBOOOIHOM
TOPTOBIIE, a TaKXke 0OecleuyeHre NPOBECHUS OIEHOK UX MOCIEACTBUN I MOJ0XKECHUS
JleJ1 ¢ MpaBaMU YeJ0BEKa U OKpYyXarolleld cpenoil.

37. Toproseie MeperoBOPhI, BEAYLUIHECT CEKPETHO (IPU TOM, YTO OHHU HE OTHOCSITCS K
BOMPOCAM HAI[MOHAJIbHOW Oe3omacHOCTH!) U 0€3 y4acThs KIHOUEBBIX 3aMHTEPECOBaH-
HBIX CTOpOH, SBISIOTCs prima facie HapymeHuem crarteit 19 n 25 MexayHapoaHOTro
IMaKTa O TpaXXJaHCKUX U NOJIUTUYCCKUX npaBaX5O. Kak HeszaBucumprit OKCIIEPT MOACHAT
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IIpenocrepexxenre OT 3aKIIOUEHUS TAHBIX TOTOBOPOB CONEPIKHUTCA yKe B cTaThe | UeThpHaanaTH
nyHkToB Bunscona. Crates 102 YcraBa Opranuzainuu O0senuaennbix Hamuit npenqycmarpuBaet
TpeOGOBaHHUE O TOM, YTOOBI BCE IOTOBOPHI OBUTH OMYyOJMKOBaHKI. Jlaxe eclii ABYCTOPOHHHE
WHBECTULMOHHBIC JOTOBOPHI M COTJIAIICHHS O CBOOOJHON TOPTOBJIE YaCTUYHO ITYOIUKYIOTCS, OHI
HE UMEIOT IeMOKPAaTHYECKON JIETHTUMHOCTH, MTOKa OOIIECTBEHHOCTh HE CMOXET y4acTBOBATh B
npoiiecce ux 00CyxaeHHs U NpUHATH. HekoTopbie HaOnIonaTe M BEICKAa3bIBAIOT OMACCHUS B CBSI3H
C TeM, 4YTO, [0 UX MHEHHUIO, OJTHOW M3 MIPUYHH BEJACHUS CJIEKKH 32 YACTHBIMHU JINIIJAMH B MHPOBOM
MaciTabe MOXET ObITh CTPEMJICHHE CIIPOTHO3UPOBATH BPEMSI U MECTO BEPOSITHOIO BOZHUKHOBEHHUS
JIEMOKPAaTHYECKUX JIBI)KCHHI, C TeM YTOOBI 3aJaBUTh HX B 3apoblie. [109ToMy U CyIIeCTBYIOT
MOJIOKECHHSI O 3alIUTe IpaBa Ha HEIPUKOCHOBEHHOCTh YaCTHOMH XH3HH U 3alpeTe NPOBOAUTH
CIIe)KKY 0e3 opiepa, KOTOphIE 3aKpeIUIeHBI B cTarhax 14 u 17 MexayHapoaHOro MaKkTa o
TPaXKJAHCKHUX M MOJIUTHYECKUX MpPaBax.
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B cBoeM nokiane Cosetry 3a 2013 rox, u3bpanHsle JeMOKpaTHYECKUM MyTeM MpeacTa-
BHUTEJIN Hapojaa He MOJydaroT OT n3bupareineil kapr-0OnaHII, a TOJKHBI COBETOBATHCS C
HEMHJ M [OCTYIaTh B COOTBETCTBUM C MX BOJIeH . J[eMOKpAaTHs — 3TO HE TO, K 4eMy
MOXXHO INpuOeratb BpeMsi OT BpPEMEHH; OHa IOJpa3yMeBaeT HENPEpBHIBHBIN auanor
MEXIy M30paHHBIMHM HpeACTaBUTEISIMU Hapoaa M ayekTopaToM. OnHakKo 3TO 00s3a-
TeJIbHOE 00IIECTBEHHOE 00CYXKeHHE Jaxe Obl U HE Hadanock, ecinu 061 Wikileaks 2 He
onyOIMKOBaJ psiJ IJaB M3 COMIAIIEHHH O CBOOOJHON TOProBile, IO KOTOPBIM BEAYTCS
MIEPErOBOPHI.

38. KommuTeT 1Mo KOHOMHYECKHUM, COLMAIBbHBIM U KYIBTYPHBIM IIpaBaM INPUHSI CO-
OTBETCTBYIOLIME 3aMedaHusi oOmero nopsaaka, a uMeHHo: Ne 12 o mpaBe Ha nocTarod-
Hoe nutanue (crarbs 11), myHkrsl 19 u 36 («l'ocygapcTBa-y4acTHHKH JOJKHBI 00ec-
MeYrBaTh, YTOOBl B MEXJAYHAapOJIHBIX COMVALICHHUAX, UMEIOIIMX OTHOLIEHHE K DTOMY
BOIIPOCY, IMpaBy Ha JOCTATOYHOC MNHUTAHHE YACIAIOCH MOKHOC BHUMAHHUEY.);
Ne 14 o mpaBe Ha HaMBBICIINM JOCTHXUMBINH YpOBEHb 3A0pOBbs (cTaThd 12), myHKT 39
(«Uto kacaercs 3aKJIIOYEHUS APYTUX MEKAYHAPOJHBIX CONIAIEHUH, TO TOCYJapCTBaM -
y4acTHHKaM cliefyeT NIPHUHUMATh MEphl JJisi 00ecledeHusi Toro, 4ToObl 3TH COTJalle-
HUs HE OKa3blBaJM HEOJarompusTHOTO BO3JCHCTBHS Ha MpPaBO Ha 3J0POBbE».) U
MyHKT 41, npenycMaTpUBaIONIIUM 3allpeT Ha BBEJEHHUE d3MOapro wiIM CaHKIUH, OrpaHH-
YUBAIOUIUX MMOCTAaBKU MEAMKAMEHTOB M MEJUIMHCKOro obopynoBaHus; Ne 15 o mpase
Ha Boxy (crarpu 11 m 12 Ilakta), myskTsl 31 u 35-36 («l'ocymapcTBaM-y4acTHHKAM
caenyer o0ecrneynTh, YTOOBI IPaBO Ha BOJY JOJDKHBIM 00pa3oM YYHTBIBAJIOCH B MEXK-
JyHapOJHBIX COTNIAIICHUAX, U B 3TON CBA3U CIeyeT pa3pabaThIBaTh JOMOJHUTENbH bIe
HOpPMaTUBHBIE aKTHl. B TOM, 4TO KacaeTcs 3aKJIIOUEHUS M OCYIIECTBICHHS IPYTHUX
MEXYHApOAHBIX M PErHOHAJBHBIX COMVIAIIEHUH, TO TOCyAapCcTBaM-y4acTHUKAM ClIeay-
€T MPUHHUMATh MEphl JUIsl 00eCleYeHUs] TOTo, YTOObl 3TH COMNIALIEHUs HE OKa3bIBallU
HEeOIaronpusiTHOTO BO3JEHCTBUA Ha peaiu3aluio mpasa Ha Boay».); Ne 18 o mpase Ha
Tpyx (ctaths 6); Ne 19 o mpaBe Ha conmanbHOe obecnedeHne (cTaths 9)>°.

39. Dru 00s3aTeNbCTBAa TAKXKe 3aKperyicHbl B koHBeHmusax MOT Ne 14, 29, 77, 78,
87, 95, 98, 102, 105, 138, 169 u 182. Kpome Toro, BaxkHO€ 3HAYEHHE UMEIOT TaKKe
koHBeHIIMH BO3 u npyrue MexayHapoAHBIE JOTOBOpHI, B ToM uuciie KoHBeHIUS 00
oXpaHe HeMaTepHalbHOTO KyJIbTypHOTO Hacienus, KoHBeHnus 00 oXxpaHe BCEMUPHOTO
KyJABTYPHOTO M MPUPOJIHOTO Hacieaus u Pamounast kouBeHuus Opranuzanuun O0beau-
HeHHbIX Hanuii 06 n3MEeHEeHUHU KuMara.

40. VYHuBepcalbHble W pEruoHaJbHBIE JOTOBOPHI IO IpaBaM 4YeJOBEKa, BKJIIOYas
MexayHapoAHbI NAKT O I'Pa)»XJaHCKUX M IMOJUTHYECKUX IpaBax, MeXIyHapOAHbII
MakT 00 SKOHOMHUYECKHUX, COIIMAIbHBIX M KYJIbTYPHBIX NpaBax, EBpomneiickyio KOHBE H-
LMIO O TIpaBax 4esioBeka, AMEPUKaHCKYI0 KOHBEHIIMIO O MMpaBax 4yejoBeka U Adpukan-
CKYIO XapTHIO IIpaB YeJ0BEKa U HAPOJOB, BCETJa UMEIOT MPEUMYIIECTBEHHYIO CHUIY IO
OTHOIIEHHUIO K IpyruM poroBopaM. Kak moctanosuin EBponeiickuii cyn mo mpaBam ge-
noeka B 1989 rony B pemenun no neny Cépuwne npomus Coedunennoco Kopones-
cmea, obg3arenbcTBa Mo EBporeiickoil KOHBEHIMH O MpaBax 4yeloBeKa MMEIOT MPHO-
puTeT Hax 00s3aTeILCTBAMU IO JOrOBOpaM 00 3KCTpaguiuu M, mutatis mutandis, mo
JBYCTOPOHHUM MHBECTHIIMOHHBIM JIOTOBOpPAaM U COTVIAIIEHHUSIM O CBOOOIHOI TOPTOBIIE.

5.

5!

5!
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A/HRC/24/38, mynkrst 15-24. Cm. Takke Benckyro gexmapanuto u [Iporpammy neiicTui,
MyHKT 8.

Hurepsbio ¢ Hxynunanom AccaHxeM, koTopoe 0bu10 B3sTo 20 mapra 2015 roga B Muccun
DxBanopa B Jlongone: wikileaks.org/tpp/pressrelease.html, wikileaks.org/tpp-investment/
press.html, wikileaks.org/tisa/press.html u www.theguardian.com/media/2015/jun/03/wikileaks-
documents-trade-in-services-agreement.

tbinternet. ohchr.org/_layouts/treatybodyexternal/TBSearch. aspx?Lang=en&TreatylD=9&
DocTypelD=11.
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V. Cucremusbie pegopMbl

41. Oco0bie mpoOiemMsl TPpeOYIOT CMENBIX pelleHUuN. AHTHIeMOKpaTHIECKHe MapoK-
CU3MBI B BHIE Pa30UpaTENbCTB MO yPETYIHPOBAHHIO CIIOPOB MEXKAY MHBECTOpaMH H
rOCyZapCTBOM MOTYT OBITh HEHTpPalM30BaHBl IyTeM IEPECMOTPa WM JIMKBHUIALHUH
3TOr0 MEXaHH3Ma yperyJIupoBaHHs cIOpoB. Ecim rocynapcTBa crocCOOHBI NMpeANpH-
HUMaTh TaKue Ype3BblUYaliHbIe IIard, KaK ClaCeHUE HeIIaTeKeCnoCOOHBIX OaHKOB, TO
OHH TeM 0oJiee MOTYT NPUHATH MEPHI AJIs 3alIUTHl OJAarOCOCTOSHUS CBOSTO HACEJICHUS.
[TpuHATHE 3alIMTHEIX MEp rOCydapcTBaMH, Ille SKOHOMHKA, CEIbCKOE XO3SHCTBO HIIH
IPOMBIIUICHHOCTh HaXOIATCA IOJ Yrpo30il KoJulamca H3-3a Mopoil HempencKasyeMbIX
MOCJICCTBUI JBYCTOPOHHMX MHBECTHUIMOHHBEIX JOTOBOPOB M COINIALICHHH O CBOOOI-
HOH TOPTOBIIE, MOXKET OBITH 000CHOBAHO B COOTBETCTBHH C MPUHIHUIIOM (Hopc-Maxkopa.

42. JleHCTBUTENBHOCTH BYCTOPOHHHUX WHBECTHIHOHHBIX JOTOBOPOB M COTVANICHHI
0 cBOOOJHOM TOPTOBIE IOJI)KHA IMPOBEPATHCS B COOTBETCTBHM C HOPMaMH, 3aKpeTUIC H-
HbBIMU B BEHCKOM KOHBEHLIMHU O NpaBe MEXIYHAapOIHBIX noroBopos. Hampumep, noro-
BOpP MOXET OBITh aHHYIHMPOBAH, €CJIH MOXET OBITh YCTAHOBJICHO, YTO MMEJIO MECTO
ciexyromee: SIBHOE HapylmeHHe KOHCTHTYyIMH TrocynapcTBa, OLIMOKH, KacaloUIUXCs
(aKTa NIM CUTyaIuH, KOTOPHIE, IO MPEATIOIOXKEHHIO 3TOI0 TOCYyAapCTBa, CyIeCTBOBA-
JIU TIpYU 3aKIII0YEHUH JOTOBOPA M MPEACTABIAIN CO00H CyNIECTBEHHYIO OCHOBY AJISL €TO
cornacusi Ha 00s3aTeIbHOCTh IS HEro JaHHOTO jgoroBopa (crarbs 48); oOMaHHBIE
JCHCTBHS y4acTBOBABIIETO B IIEPEroBopax rocyaapcTsa (ctaThsa 49); mpeaHaMEpeHHO
BBOJSIIINE B 3a0Ty’KE€HNE WIIM JIOXKHBIC 3asBICHUS MK NOIKyn (cTtarhs 50); mpuHy xX-
neHne (crtarbu 51-52); nubo mpoTHBOpeUne UMIIEPATHBHONW HOpME MEXIYHapOTHOTO
mpaBa (ctates 53). Kpome Toro, meiicTBne HOTOBOPOB MOKET OBITH MPEKPALICHO HIIH
MPUOCTAHOBJICHO HA OCHOBAaHUM NPHUHIMIA CYIIECTBEHHOTo HapymeHus (crtarbs 60),
BBUAY IOCJEIyIONIeH HEBO3MOKHOCTH BBHINIOJIHEHHUS (CTaThs 61) MM B CHITy KOPEHHO-
ro W3MEHEHHs 00cTosATenscTB (cTaThs 62). Kak mpaBmiio, JOTOBOPHI copeprKaT IMOJIO-
XKEHUS O ACHOHCAIMHU MJIM BEIXOJE. B OTCYTCTBHE TaKMX MOJIOKEHHH TaKoe IPaBO MO-
KET MMOAPa3yMeBaThCs XapakTepoM aorosopa (crarbs 56). B ciydae, ecnu aBycTOpO H-
HUE WHBECTUIIMOHHBIC IOTOBOPHI M COIJIAIICHUS O CBOOOJHOH TOProBiE€ BEAYT K
HapyIIEHUSAM IIPaB YeJIOBEKa, 3TH JOTOBOPHI M COTJIALICHUS JOJIKHBI OBITH M3MEHEHBI
mm60 npekpamieHsl. COOTBETCTBYIONAs NPOLEAypa U3JIOKEHa B cTaTbe 65 m mocieny-
IONUX CTaThsX.

43. Bepnapocc, aBTOp MOJyYHBIIEH M3BECTHOCTH CTaTbhi, ONMYyOJIMKOBAHHOW B «AMe-
PUKAHCKOM J>KypHaJle MEXIYHAapOJHOTO IpaBa», IMOSCHSAET, KaKhue JOTOBOPHI MOTYT
pacueHMBaThCS Kak HampaBieHHBIe contra bonos mores: «Ha 3Ty mpobinemy naercs
OJIHO3HAYHBIH OTBET B PEIICHHUSX CYAOB IUBHIN30BAHHBIX HAIMH. AHAIN3 3TUX pelle-
HUH CBUIETEIHCTBYET O TOM, YTO IIOBCEMECTHO TaKHe JIOTOBOPHI MPHU3HAIOTCS HAIpaB-
JIEHHBIMH contra bonos mores B TeX cliydasiX, KOTJla OHU Ype3MepHO Uil HeoOOCHOBAH-
HO OcpaHuuuearom ce00600y 00HOU U3 00208APUBAIOWUXCA CHIOPOH UAU JiCe CMABAM
noo yepo3y ee gadcHeliuwue npaga. ITa W aHAIOTHYHbIE (OPMYIMPOBKH JOKA3BIBAIOT,
YTO B 3aKOHOAATENbCTBE LMBHJIM30BAHHBIX TOCYJApCTB 3aJI0)KEHA HJIEs O TOM, YTO
HEOOXOAMMO CO31aTh TAKOH MPaBOBOM PEXMM, KOTOPBIH TapaHTUPYET pallMOHAIBHOE U
CIIpaBeUIMBOE COCYIIECTBOBaHNE BCEX WICHOB o0mmecTBa. OTciona cieayer, 4To BCe Te
MIOJIOXKEHHSI JOTOBOPOB, KOTOPbIE HECOBMECTUMBI € ATOW — UMINIMIUTHO TIpeJIoiarae-
MOH — LEJbI0 JIFOOOT0 MO3UTHUBHOTO IIPaBa, JOJDKHBI CUMTATHCS JUIICHHBIMH IOPHIH-
ueckoii cunbi»”. Bolee TOro, B COOTBETCTBHHU C KOHIIENIHEH IeTHMOCTH TONOKECHUS

5

=

Alfred Verdross, «Forbidden Treaties in International Law», American Journal of International
Law, Vol. 31, No. 4 (1937), pp. 571 et seq. Verdross, «Les principes du droit et la jurisprudence
internationaley», Recueil des Cours de I'Académie de Droit International, La Haye, (1935),

pp. 195-249. Robert Kolb, The International Court of Justice, Oxford, 2013, p. 81. Irmgard
Marboe and August Reinisch, «Contracts between States and foreign private law persons» in Max
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A0OTOBOPOB, HAMNPaBJICHHBIC contra bonos mores, MOTryT OBITH OTACJICHBI M JIMIICHbI
IOpPIL[PI'-IeCKOfI cuisl 0e3 MpCKpalcHud BCCro JOroeopa B ejioM.

44. Tlpu BeIHECEHHUH JII0OOOTO CyneOHOTO PEIICHH O 3aKOHHOCTH TOTO WJIM MHOTO J0-
roBOpa WJIM COTJIAIIEHHss HEOOXOJUMO IIPOBEPSATH HUX KOHCTUTYHHMOHHOCTH. OTciona
BO3HHMKAET BOIPOC, MOXET JIM IOCYlapCTBO, OCHOBBIBASICh Ha KaKOM-IHOO pasyMHOM
TOJIKOBAHUHM KOHCTUTYIIMHM CTPaHbl, OTKa3aThCs OT CBOEH OCHOBOIOJararoumeil QpyHk-
LMY TI0 IPUHATHIO 3aKOHOB B MHTEpecax oOmecTBa. B GONbIIMHCTBE TOCYAapCTB CY/bI
JaayT Ha 3TOT BOIPOC OTpHIATENbHBIH 0TBeT. KpoMe TOro, CyliecTByeT MHHHMMAJb-
HBIA 3TUYECKHUI «IOPOr» JUIsl KaKJ0TO COTJallleHus] Uiu JoroBopa. /loroBop sBisercs
HalpaBJeHHBIM contra bonos mores B TOM cillydae, €CJIH OH HMPEIsTCTBYET OCYLIECTB-
JIEHUIO YHHUBEpPCAJBbHO MPU3HAHHBIX 33/1a4 IUBUIM30BAHHOI'O FOCYAAapCTBa, a UMEHHO:
a) MoAepkKaHUI0 OOLIECTBEHHOrO MOPsAKA; b) 00eCnedeHUI0 3alUThl TOCYAapCTBa OT
BHEIIHUX HaNaAcHHil; C) 00eClEeYeHHIO TEIECHOTO M JyXOBHOTO OJaromoyiydus JHIL,
MOCTOSIHHO MPOXXHUBAIOUMX Ha €ro teppuropuu; U d) obecrnedyeHHIO 3alIUTHl CBOUX
rpax/aH 3a pybexom’ .

45. B KOHCTHUTYIHUAX M 3aKOHOJATEJIHCTBAX MHOTHUX TOCYAapCTB MPHUCYTCTBYIOT TO-
JIO’)KEHUs 0 10OPOCOBECTHOCTH M HE3aKOHHOCTHU HeclpaBeInBoro oboramenus. Kpo-
M€ TOTO, MMCIOT 3HAUYCHHE HE TOJIBKO MUCAHbIC 3aKOHBI, HO U 0o0Jice MUPOKHUE MPUHIIHU-
bl €CTECTBCHHOMN CIpPaBEeMIMBOCTH, KOTOPHIC, KaK 3TO NMPHU3HABAIOCH €Il¢ B «AHTH-
rore» Codokia, MOAKPEIUIAIOT HEMHCAHBIC 3aKOHBI YeoBeuecTBa (0ypo®og VOUOG),
PaBHO KaK M MOHSATHE BBICIIEr0 MOPaJbHOTO 3aKOHA, 3aMPEIlarollero HeclpaBeInBO
MOJIb30BAaThCs CIa00CTHIO IPYTUX ISl COOCTBEHHOM BBITOIBI, YTO MOXKHO BIIOJHE pac-
[IEHUBATh KaK OJHY K3 (OPM DKOHOMHYCCKOTO HEOKOJOHHMATH3Ma WA HEOHMIIEpHa-
nu3Ma. KOHCTUTYLIIMM MHOTHX CTpaH COJEpIKaT MOJIOKEHHUS, Kacalouuecs 31oynorpe o-
JICHUA NOpaBaMH; 3THU IIOJIOKCHHA MOI'YT 6I)ITb NpUMEHCHBI B TEX CliydadX, Korjaa
TpaHCHAIIlMOHAJIbHBIEC KOMIIAHUH MCINAIOT TOCyAapCTBY NPHUHUMATL 3alllUTHBIC MEPLI B
obnacTu obecriedeHUs] 3aHSITOCTH W 3/PAaBOOXPAHEHHUS, a TaKKe Mephl IO OXpaHe
OKpY’Kalolllel cpeibl U MoAJIepKaHUIO 00IECTBEHHOTO MOPsIKa.

46. HHBecTOph MOTYT MOIAAThCS HMCKYIICHHIO COCJAThCS Ha MPUHIOHMI pacta sunt
servanda («IoroBOpBI JOJKHBI COOTIONATRCS Y, CTaThsd 26 BeHCKON KOHBEHIIMH O TPaBe
MEXJYHAPOIHBIX IOTOBOPOB), KOTOPBIN SBIsET COOON BUJ MO3UTHUBU3MA, CPOJAHU P U-
nocoduu «pyura mioruy, onucanuoi Illlexcrnupom B «BeHenuaHckoM Kymie». Tam
poctoBmuk Illeiok KaTeropuuecku HAcCTaMBaeT Ha OYKBAJIbHOM HCIOJHEHHH JOTO-
BOpa, B COOTBETCTBUHU C KOTOPHIM CIIEIOBAJIO BBIpe3aTh QYHT IUIOTH U3 Teja 3aeMIIU-
ka — obaHKpoTHBHIEeroca kymnmna AHToHuo. llleiinok, 6eccnopHO, UMeaT MpaBO Ha He-
YCTOMKY, HO MCIIOJHECHHE TPeOOBaHUsI BhIPE3aTh PYHT MJIOTH U3 TPyaAd AHTOHHO O3Ha-
yano Obl MOKyIIeHWe Ha ero xu3Hb. lllexcnup paspemaer cmop B MOJb3y AHTOHHO.
Ilo aHanoruu ¢ 3THM MOXHO CKas3aTh, YTO Hekas He(TsHAass KOMIAHHS, KOTOpas 3a-
Ips3HAET BOABI U HAHOCHT OKpY)KAIOLIEeH cpene cepbe3HBId ymepO, He MoxeT Tpebo-
BaTh TapaHTUH B OTHONICHWH CBOEW MPHUOBLIM M OTMEHBI NMOCTAHOBJIEHUH, MPUHATHIX
rocyaapCTBOM [JIsi TOTO, YTOOBI MPEJOTBPATUTh 3TOT dKOJOrHueckuit ymepd. Takoit
IOPUIUYECKUN abCcyp TPAHUYUT ¢ MPECTYyIJICHUEM U He UMeeT 3aKOHHOW CHUJIBI B CO-
otBeTcTBHM co cTaTthedt 103 YeraBa Opranuzanuu O0bequHeHHBIX Hanuii.

47. MexayHapoJIHOE yrojloBHOE mpaBo U HropHOeprckue mpeneaeHTHbIE peleHus %

TAKX€ MOryT UMETHh 3HAYCHUC NPHU PACCMOTPCHHUHU IABYCTOPOHHHUX HMHBECTUIMOHHBIX

5!
56

a

Planck Encyclopedia of Public International Law, vol. 11, pp. 758-766. Oxford, 2012.
felj.org/sites/ default/files/elj/Energy%20Journals/Vol17_Nol_1996_article_international.pdf.

law. wustl. edu/SBA/upperlevel/International%20Law/IntLaw-Mutharika2.pdf.

HaHI/ICTCKI/Ie IIpeaAnpuHUMaTCIn OBLIN MPUBJICUCHBI K yl"OJ'IOBHOﬁ OTBCTCTBCHHOCTH 3a MMOCJIICACTBHUSA
HEKOTOPBIX BHJOB CBOEH MpeIIpHHUMATENbCKOH NeaTensHocTu. CM. www.roberthjackson.org/
the-man/speeches-articles/speeches/speeches-related-to-robert-h-jackson/the-influence-of-the-
nuremberg-trial-on-international-criminal-law/. Telford Taylor, The Anatomy of the Nuremberg
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JIOTOBOPOB M COTJIAIIEHUH 0 CBOOOIHON TOPTOBIIE MOCTOJNBKY, HOCKOJBKY TPaHCHAIIH O-
HaJIbHBIE KOPIOpAaLWHU | JIHIa, J000upyomre X HHTEPEChl, MOTJIM y4acTBOBATh B Je-
STEJIBHOCTH, HapylIalolled HOPMBI YroJOBHOTO mpaBa. beuio Obl nenecooOpa3HBIM
MIPOBECTU MPOBEPKY Ha MPEAMET TOr0, MOXKET JIM MOHITUE «CTOBOPa» C IEIbI0 COBEP-
LICHUs JAesHUH, HAapaBICHHBIX contra bonos mores (MM NOHITHE KCOBMECTHOMW Ipe-
CTYIHOM NEATEeNBbHOCTH», KOTOPBIM ONEpHpOoBal MexXIyHapOIHBIH YTOJOBHBIH TPUOY-
HajoM 1o OwiBuiel FOrocnmaBuu), OBITH NPUMEHEHO K METONY, KOTOPBIH MCIOJIB3YyeTCs
JUIsL CEKPETHOM BBIPAOOTKH MEXIyHapOAHBIX MHBECTHIIMOHHBIX COTJIAIICHUI W NMpOBe-
JICHUsI COOTBETCTBYIOIIUX TalHHBIX MEPEroBOpoB. BUHOBHEBI U rocynapcTBa UIM HEKO-
TOpble TPaHCHAIMOHAJIbHBIE KOPIOpPAIUU B «croBope»? JlelicTBUs, HanmpaBICHHbIE Ha
OpTraHU3aIUI0 TAKOTO «CTOBOPa», MOTYT BKJIIOUATh YMBIIIJIIEHHOE MPEJCTaBICHHUE JIOXK-
HOI MH(pOpPMalMK; IPEICTaBICHHUE JIOKHBIX MPOrHO30B B oTHOomeHun BBII n temnos
pocTa 3aHATOCTH; 3aAeiiCTBOBaHUME AHATUTUUYECKUX LIEHTPOB, SKOHOMUCTOB, YHUBEP-
CHUTETOB U (OHNOB JJISl MOJATOTOBKU «TEJIEOJOTHYECKUX NOKIAZ0BY»; a TAKKE CrOBOP C
MEIUaXOJIMHTaMU 1 00ecledeHHst TOT0, YTOOBl MPEeACTaBISUINCh TOJIHKO MO3UTUB-
HBIE ACMEKTHl ABYCTOPOHHHMX WHBECTHIIMOHHBIX JOTOBOPOB W COIVIALIEHUH O CBOOOJI-
HOH TOPTOBiE, a CIIOPHBIE BONPOCH 3aMaJIYUBAIUCh WJIM OCBEIIATHUCh MUHUMAJBHO.
BOMNpoc 0 KOPIOPATHBHON YrOJTOBHOH OTBETCTBEHHOCTH 3a SKOLHMA M APYrHe Mpe-
CTYILIEHHS 3aCTy/KHBAET YIyGIEHHOTO aHANIM3a B OIHOM M3 OYIYIIMX JOKIAI0B .

48. TIlpu aHanm3e AEHCTBUTEIBHOCTH JOTOBOPOB CYIbI JIOJDKHBI TaKXKe YYHTHIBATh
apryMEHThI CIIPaBEeIJIMBOCTH — KaK CIpaBeJIMBOCTH intra legem (B COOTBETCTBHUH C
HOpPMaMH MEXJyHapOAHOro IpaBa), TaKk W CHpaBeJIMBOCTH praeter legem (BMecTo
HOpPM MCXKAYHApOAHOI'O npaBa, IPUMCHIA IMIPHU 3TOM HOPMbBI IPABOCYAUA UJIN MMPUHIUIL
«IpUOpHUTETA colepkaHus Hal (Gopmoii»). JlelcTBUTENbHO, HEOTHEMIIEMBIM MPaBOM
KaxxJgoro cyaa, BKJIrO4ast Menc;[yHaponHmﬁ Cya, ABJIACTCA MPaBO BBIHOCHUTHL PCHICHUA
ex aequo et bono (MCXoAs U3 TOTO, YTO CHPABEJIMBO U MPABHIBHO), TOCKOJIbKY MPHUH-
IUIl CIIPAaBECAJIMBOCTU SABJISACTCA OCHOBOIIOJAraromivuM MPHUHIOUIIOM BCEX corjalicHuM.
Kaxmas cropoHa, BCTymaromas B COIJIANICHHUE, CTPEMHTCS MOJYYHUTh HAHOOIBIIYIO
BO3MOXHYIO BbII'OY, MO3TOMY 3aKjiro4ast ABYCTOPOHHUC MHBECTUIUOHHBIC JOTOBOPLI U
corylallieHusl 0 CBOOOAHOM TOPromie, CTpaHbl oxuaaT pocta BBII, co3ganus pabounx
MECT ¥ yCKOpeHHs pa3BuTHs. HUKTO He mpenmosnarai, 4To 3TH COMIAIIEHHUS OyAyT co-
JepXKaTh TPOSHCKOTO KOHS» B BHJE TAaKHX IOJIOKEHUH, Kak 0043aTeIbCTBO y4acCTBO-
BaTh B HENPEACKa3yeMBIX pa30upaTenbCcTBaX MO YPEryIUpPOBAHHUIO CIIOPOB MEXIy MH-
BECTOpPaMHU M I'OCYZapCTBOM, a TaKXKe IOJIOKEHHUSA, COXpAHSIoN[Ne ACHCTBUE B cllydae
NpEeKpameHus COTJIalICHUA; HUKTO AaXE€ MPEACTABUTHL HE MOI, YTO B TOJIKOBaHUH ap-
OUTPOB Takue MOHATHUS, KaK, HANIPUMEDP, «IKCIPONpPHALUL», OyAyT PacHpoCTpaHIThCS
Ha OMOKETHO-(PUHAHCOBBIC, MAKPOMPYACHI[HAIbHBIC, COI[HAIbHBIC W IPUPOIOOXPaH-
HbIE MEphl U Mephl B 00JIaCTH 3paBOOXPAaHEHUS, KOTOPbIE MOT'YT MOTEHI[HAJIBHO MPHU-
BECTH K CHM)KCHHIO MPUOBIIN HHBECTOPOB. Eciu Obl 3Ta yrpo3a Obliia 4eTKO pa3bsCHe-
Ha, BO3MOXHO, HM OJIHO TOCY/AapCTBO HE Jlajlo OBl CBOEro COrjacus Ha MOJ00HbIE CO-
rnamenusi. Takum 00pa3om, TOT ()aKT, YTO OTCYTCTBOBAJIA MOJHAS HHPOPMAIUS O PHC-
KaX, UMEJI0 MEeCTO BBEJIEHHE B 3a0IyXAeHHEe M ObUIM CAEIaHBl YPE3MEPHO ONTHMHU-
CTHYHBIE NPOTHO3BI O 3KOHOMHYECKOMY POCTY, 03HAYaeT, YTO OCO3HAHHOTO COIJIacHs
HE J1aBaJloCh, B CBSI3U C 4eM BeHckas KOHBEHLUS O NpaBe MEXIYyHapOJHBIX JOTOBOPOB
npeaycMarpmuBacT OCHOBAHUA AJIA USMCHCHUA UJIM NPEKPpANICHUA TaKUX COTJIallleHUuM.

20/55

Trials: A Personal Memoir, New York, 1992. DToT IpUHIUI TIPUMEHSETCS TAK)KE U B KOHTEKCTE

HEJaBHHUX HapylIeHU npaB denoseka. Horacio Verbitsky, Juan Pablo Bohoslavsky (eds.), Cuentas
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%% Harmen van der Wilt, «Corporate criminal responsibility for international crimes», Chinese
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VI.

49. Tlo cymecTBy, apOuTpakHble pa3OuUpaTeNnbCTBA CIIOPOB MEXAY WHBECTOPAMH H
rocyJapcTBOM HE MOTYT 3allMINaTh MHBECTOPOB OT OTBETCTBEHHOCTH MO BHIILIATE
mTpadoB 3a MPUYNHEHHBIH MMM yuiepO, a NMPUHLUI «3arpsS3HUTENb IIATUT» HEJb3s
000HTH, OJ]aB MCK C YTBEPKACHHEM O TOM, YTO BhIILIaTa IITpada paBHOCHUIBHA «IKC-
nponpuanuuy. Takol MCK ObLT OB OTKJIOHEH JIOOBIM HE3aBUCHMBIM CYJIOM KaK SBHO
HE0OOCHOBAaHHBIM M MPOTHUBOpEYAIIHH 00IIecTBeHHOMY NopsaKy (ordre public).

50. B cBeTe »TOrO aHangu3a AC€HOHCAUA MCKAYHApPOAHBIX MHBCCTHIIMOHHBIX COIJa-
IIEHUH SIBISETCS HE TOJIBKO HpaBOMepHOﬁ, HO U IOpUANYCCKU 060CHOBaHHOﬁ, Imo3TOMY
U UX MOJIOKCHUA, OCTAOIUECA B CHUJIC JaXXE B Cliydac€ NPCKpallCHUA JEHCTBUS ATUX
COFHaHIeHI/Ifl, JOJDKHBI CUHUTAThCAd HEJACUCTBUTECIBHBIMH B TEX cllydyasaX, Korga OHH
HalCJICHBI HA COXpPAHCHUEC CUCTEMBI, Hapymalomeﬁ ImpaBa 4Y€JI0OBCKaA.

ITepcnekTUBDBI

51. «bBICTPOrO WM TOTOBOTO MYTH K YCTOWYNBOMY M MHKIIO3WBHOMY Pa3BUTHIO HE
CyIIECTBYET, OfHAaKO nociuenHue 30 JeT moKa3ayid, YTO BPSJ JIM MOXHO JOOHUTHCS Xe-
JIA€MOT0, €CIIM HCIOJIb30BaTh YHHBEPCAIbHBIM «IIA0JIOHHBEII» MOAXOM K 3KOHOMHYE-
CKOH MOJMTHKE, KOTOpas Bce Ooiblie U Oonblle HapaBieHA Ha yooBJIEeTBOpeHHe Qu-
HAaHCOBBIX aMOHUIUi r106anbHBIX GUPM U PHIHOYHBIX cui. CTpaHaM B KOHEYHOM CUETE
CIeAyeT ONMpaThCs HAa CBOM COOCTBEHHBIE CHIIBI JJISI MOOMIM3AaIlMHM ITPOU3BOJICTBEH-
HBIX pECcypcoB M OCOOEHHO ISl yBEIHYEHHS 00beMa CBOMX BHYTPCHHUX MHBECTHIHH
(KaK TOCYyZapCTBEHHBIX, TaK M YaCTHBIX) M Pa3BUTHS YEIOBEUECKOTO KANMHTAJA U TEX-
HOJIOTHYECKHUX HOY-Xay. OJTHAKO IUIsl 3TOTO BMECTO IOCTOSHHOTO CYKEHHS UX BO3MOJXK-
HOCTEH B IOJINTHKE UM HEOOXOIMMO NMPEIOCTaBHTh MaKCHMallbHO BO3MOXHOE IpO-
CTPAHCTBO JJIsl MaHEBpa B LEJAX IMPOBEPKH TOTO, KaKas MOJUTHKA paboTaeT B X KOH-
KPETHBIX yCTOBHAX» .

52. B cootBercTBHE cO cTaTheil 28 Beeobmeit neknapanuu mpaB desoBeka rocyaap-
CTBa JIOJDKHBI 00ECIIeYMBaTh TAKOM «COLMANBHBIA M MEXAYHAapOIHBIM MOPANOK, MPHU
KOTOPOM TIpaBa U cBOOOJBI, N3JIOKEHHBIE B HAacTOsIEeH Jlekmapanu, MOTYT OBITh I10JI-
HOCTBIO OCYIIECTBJICHBI». DTO TpeOOBaHME 3aKPEMIIEHO TaKXe B crarbe 2 MexayHa-
POIIHOTO MaKTa O IPAKJAHCKUX U MOJUTHYECKUX IIpaBax U crarbe 2 MexyHapOoH Oro
nakTa 00 YKOHOMHYECKUX, COMAIBHBIX M KYJIbTYPHBIX IIpaBax.

53. Ilpunsatue 10 ocHOBOMONATAIOIMAX MEXIYHAPOIHBIX JOTOBOPOB O MpaBax 4elo-
BeKa, MHOTOYHCIICHHBIX PEe30TIONuil u nexnapanuii ['enepansHoit Accam6Oien, DKOHO-
muueckoro u ConmanpHoro CoBeta m CoBeTa IO MpaBaM 4YelOBEKa U COOTBETCTBYIO-
mux kouBeHMd MOT u BO3, co3nanue ceTu permoHajJbHbIX CYJOB IO MpaBaM Yejo-
BEKa, KOTOPEIE MOTYT BBEIHOCHTH UMCIOMINE OOS3aTEIBHYIO CIIIY PEIICHUsS, MPUHATHE
Benckoit mexnapanuu u [Iporpammser neiictBuii 1993 roma, a Takxke Lleneit B obmactu
pa3Butus, copMynupoBaHHEIX B JleKiIapanuy THICIYEIECTUSA, — BECh ITOT HHCTPYMCH-
Tapui, CIOKUBIIUNCS B TCUCHHE MHOTUX JECSATUICTHH, CBHACTEIBCTBYET O MOSBICHUN
MEXJIYHapOTHOTO OOBITHOTO MpaBa MPaB YEIOBEKA, OTPAKAIOIIETO OpPinio juris u Me K-
IyHApPOIHBIH KOHCEHCYC OTHOCHUTEIBHO IpHMaTa IpaB dYenoBeka. [losTomy mpoiecc
niobanu3alMd KM HCIOJb30BaHMS I[€JICBBIX HHBECTHLHMH MOJKEH CO3JaBaTh TaKHe
yCIOBHs, KOTOpBIe OBl 00eCIeYNBAIH TOJHYI pealu3alyi0 MpaB YelloBeKa IPH TOCY-
JlapCTBEHHOM peryiaupoBaHuu. K coxxaneHuio, MeXIyHapOIHble HHBECTUIIUOHHBIE CO-
TIAMIeHUs] TPUBOIAT K y3ypHalMH TOCYyJapCTBEHHBIX IOJHOMOYHI, KaKk OyIToO eauH-
CTBEHHBIM IPABOM SIBIIICTCS IPAaBO TOPTOBATh M BKJIAABIBATh KAITHTAI.

54. HpI/IMCHI/ITeHLHO K IIpaBaM I/IHTCHHCKTyaHBHOﬁ COOCTBEHHOCTH CIOXHIICS KOH-
CCHCYC OTHOCHUTEJIBbHO TOT'O, YTO OHU HYXKAAKTCA B 3alllUTE, KOTOPpAsA, OAHAKO, JOJ’KHA
YUUTBHIBATh COO6pa)K€HI/I$I, Kacaromuecsd 1npaB YeCJIOBCKa. Ku3zHp dYenoBedecTBa
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B XXI| Bexe ocHOBaHa Ha THICAUYEICTHAX CBOGO}:{HOFO oOMeHa 3HAaHUAMU, UACIMH H
I/I306peTeHI/IHMI/I. W xoTs ucciaegoBaHUS U BblJady IMATCHTOB Ha HOBBLIC JICKApPCTBa U
I/I306peTeHI/IH CJIeayeT NOoOIpPATh, MOHOMIOJNHN HE JOJIKHBI ycyry6J1$1TL CYyHICCTBYIOIIIECC
HEPABCHCTBO, 4 MPABUTECJILCTBA JOJIKHBI HpI/I6eFaTL K pEeryjiupoBaHUIO B LECIIAX obec-
MCYEHHUsI THOKOTO nmoaxoJaa v mpeaoTBpaliCHUs MPAKTUKHU «BCYHOTO OOHOBIIEHHSY» I1a-
TeHTOB. ObecneucHue JA0CTyIla K HEAOPOTUM MEAUIMUHCKHM IIpcliapaTraM sABJIACTCA
BaKHECHUIITUM YCJIOBHUEM MIJIs 3allIMTHI IpaBa Ha XU3Hb, @ OTKAa3 B NPEAOCTABJICHUHN Ta-
KHUX OOCTYIHBIX IO HEHC JICKAPCTB PABHOCHJICH YI'OJJOBHOMY MNPCCTYIJICHUIO, KBaJU-
q)mmpyeMOMy KaK OTKa3 B FyMaHHTapHOﬁ l'IOMOHII/I60 njin OTKa3 B IOMOIIU JIMIaM,
HaxogsamuMcsa B OIMaCHOCTH. ﬂpyFI/IMI/I CJIOBaMH, 3BHAHUC HC MOXKCT OBITH IMPpUCBOCHO B
neJsaX MmoJIy4eHud HpI/IGI)IHI/I, (IIPUBATU3UPOBAHO» WU MOCTABJICHO HaA KOMMEPYCCKYIO
OCHOBY, HO MOXET OLITH COBMECTHO HCIOJL30BAaHO B 061HI/IX HHTEPpCCax BCCX Haluu.
BHy‘IIlII/IX TpaauluAaX HOUBUIN30BAaHHOTO 06IlIeCTBa — HnepeaaBaTb 3HaHUA 6e3B03-
ME31HO, KaK 3TO cAacjalia EBpOHeﬁCKaH opraHusanusd sAACpHBIX I/ICCJ'ICJJOBaHI/II‘/‘I, noac-
JIUBOIUCH CO BCEM MUPOM CETHIO I/IHTepHeT.

55. Heaw3s 1onycTUTh, 4TOOBI MI0OAMM3alMsl IPEBPATUIACH B OOJBIIOE MT00ATBHOE
Ka3WHO, Tie MHBECTOPHl MAHHUIYIHPYIOT CHCTEMOM Tak, 4TOOBI BCeraa mojydarh ra-
PAaHTHUPOBAHHBIN BBIUTPHINI. YCTAaHOBICHHUE JEMOKPATHYECKOIO U CIPaBEIIUBOTO MEXK-
JYHApOJHOI'O MOPsIKa HEBO3MOXKHO, €CJIH MO3BOJISATH, YTOOBI 3TOT «OTENb)» O] BHI-
BecKOoi «/IMBHBIN HOBBIM MHp» 3aMaHUBal K cebe rocynapcTBa, KOTOPBIE, €IUHOXKIBI
Tyla «BCEJIMBIIMCHY», OONbIIE HHUKOIJA HE MOIJIM €ro MOKWHYTh. [lOCKOJBKY NecHU
«CUpEH», MPU3BIBAIOIIUX K MPAMBIM HHOCTPaHHBIM HHBECTHUIIMSAM, OKa3aluch oOma-
HOM, MPaBUTEIbCTBA HE JOJKHBI MOAMABAaThCI Ha COOJIA3HUTEIbHBIC MH(BI, 00emato-
[[Ue JETKYI NPUOBLIb, HO JHOKHBI TPeOOBATh (PAaKTUICCKUX MOATBEPKACHUN IJ1a HAM
10 CO3JJaHUI0 PabOYUX MECT, MIPEKPaTUB TaKUM 00pa3oM «TOHKY Ha M3HOC)» IPUMEHH-
TEeJBHO K NpaBaM ueloBeKka. [Ipy HaIW4YMU MOJUTHUECKON BOJM IOCYyAapcTBa MOTYT
U3MEHUTHh MEXyHApOHbIC NHBECTUIIMOHHBIE COTJIANICHUsI B CBOMX HHTEpEcax.

56. TpaHcHaUMOHAJIbHBIE KOMIIAHUU JEHCTBYIOT Ha TEPPUTOPHHU TOCYAApCTB, KOTO-
phle CBs3aHBI 00s3aTEIbCTBAMU B COOTBETCTBUU ¢ YcraBoM Opranuzauuu OObeanHe H-
Hbix Hanuit — cBoero pona mupoBoit Koncturynueit, ciegosanue Llensam u Ilpuniu-
IaM KOTOPOTO MMEeT NEPBOCTENEHHOE 3HAYEHHE A JOCTHUXKEHUS AEeMOKPAaTHUECKOTO
1 CIIPaBEJIMBOTO MEXJIYHapOIHOTO MOpsAKa. TpaHCHAIIMOHAIbHBIE KOMIIAHNH HE MO-
TYyT CO3/1aBaTh HOBBII MpPaBOBOH pexuM B 00xon YctaBa Opranuzanuu OO0beTUHEHHBIX
Hauwuii, paBHO kKak u He MOTryT ObITh legibus solutus, T.e. 0CBOOOXKICHBI OT ACHCTBUS
3aKOHOB, OONIMX MNPHUHIIMIIOB MpaBa M OCHOBOIOJATalOMUX KOJEKCOB IOBEACHHUS.
TpancHanmoHaIbHBIE KOMIAHUH He QYHKIIMOHUPYIOT B IPaBOBOM BaKyyMe, a CBA3aHBI
00s13aTeNIbCTBAMHU B paMKaxX MEXJIYHapOJHOTO peXHMa IpaB denoBeka. Jlaxe TOT pe-
3ynbTaT UX JAESITEIBHOCTH, KOTOPHIM OOJBIIE BCEro MOPOXKAT B COBPEMEHHOM o0Ie-
CTBE, — CO3/IaHHE PA0OYUX MECT — CTAHOBHUTCS BO3MOXKHBIM MCKIIOUHTENBHO OJiaroja-
psi 3aKoHaM, KOTOpble OOecleYMBalOT Hajexaliee (GYyHKIMOHUPOBAHHE PBIHOYHBIX
CIIeJIOK, YeTKOEe pachpelielieHne UMYIISCTBeHHBIX MPaB U HAJIEKHYIO U 3(HEKTUBHYIO
pabotry cyqoB. DTH KOMIaHUU (YHKIIMOHUPYIOT B YCIOBUAX TPeOOBaHUN NOJOTUYETHO-
CTH M CHUCTEMBI CAEPKEK M IMPOTHBOBECOB, KOTOPHIE CO3AaBaINCh BEKAMH M HE MOTYT
UTHOpHUpOBAThCs. [ 1e 6b1 HU OBIM 3aperUCTPUPOBAHBI TPAHCHAIMOHAIBHBIE KOPIIOpa-
LMW U TAe Obl OHU HU BEJIH CBOKO JIEATEIBHOCTh, FOCYIapCTBO 0a3upOBaHUs U I PUHH-
Maromiee rocyaapcTBO HECYT OTBETCTBEHHOCTD 3a PETYIHPOBAHUE IEATEIBHOCTH ITHX
KOpIOpanui pajgu NpeaoTBPALLEHUs] HApYIIEHUNH IpaB 4eJ0BeKa.

57. TocynapcTtBo, HE CIIOCOOHOE O0ECNMEUNTHh 3aIUTY HpaB JIWI, HAXOMSIIUXCS IIOJ
€ro IPHUCAUKIUEH, IBISETCS HECOCTOABIIUMCS TOCYAapPCTBOM, J1aKe €CIM OHO HMCIOJ-
HSAET Bce cBOM (pmHAHCOBBIE 00s3aTenscTBa. C TeM 4TOOBI HE NOMYCTHTh aHTUYTOIH 9-
HOH CHUTyaluu, KOT/Ia TO WJIHM WHOE TOCYAapCTBO HE B COCTOSHHH 3¢ (PEeKTHBHO 3amiu-
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11aTh NpaBa YeJI0BEKa U roCyqapCTBEHHas MOJUTUKA AUKTYETCs TPAHCHAI[MOHAJIbHBIMU
KOMITaHUSIMH, TOCYAapCTBa IOJKHBI YTBEPAUTHh CBOI CYBEpPEHUTET B COOTBETCTBUU C
Hensmu u Ilpunnunamu Opranuzanuu OObenuHeHHBIX Hanuii, 3akpenjeHHBIMH,
B YaCTHOCTH, B cTaThsiX 1 u 2 YcraBa Opranunsanuu OO0bveannennsix Hamuit. Tocynap-
CTBa JJOJDKHBI IIEPECMATPUBATh U IIPH HEOOXOJUMOCTH PAaCTOPraTh COTNIAMIEHUs, KOTO-
pbI€ BCTYNAIOT B KOH(IIMKT C IpaBaMH 4eJOBeKa.

58. VYuuThBas TOT QakT, 4TO CyTh KallUTAJIU3Ma U BKJIAJBIBAHUS KallUTana COCTOUT B
NPUHSITUN PUCKOB, TOCYJapCTBa JOJDKHBI HacTaMBaTh Ha TOM, YTOOBI MHBECTOPHI LUIH
Ha 3TOT PUCK M IMOAYMHSIJINCH HAIMOHAIHHOMY 3aKOHOAATEIbCTBY, PYKOBOACTBYSCH
IPUHIMIAMH, AHATOTHIHBIME TOKTpHHE KaneBo®, B COOTBETCTBHM ¢ KOTOPOH MEXIy-
HapoJHbIC HHBECTUIIMOHHBIE CIIOPHI TOJDKHBI YPEryIupoBaThCsl B CyJax TOW IOpUCIUK-
WU, Tae ObUIM clleJlaHbl MHBECTULMH. JTa JOKTPUHA Oblja BKIIIOYEHA B KOHCTHTYLHUHU
MHOTHX rocyznapcts JIaTHHCKOIT AMEpUKH M 3acCiIy)KMBaeT HCIOIb30BaHUS B KaueCTBE
MOJIENI /I MEXAYHapOJIHBIX WHBECTHIMOHHBIX coriameHuil. TpaHCHaluOHaNIbHBIE
KOMIIaHUU HE MOTYT yTBEPXKJaTh, YTO TOCYJapCTBEHHBIE MEPHI MO OXpaHE OKPYKalo-
nieit cpebl U MoANepKaHUIO CTaHAapTOB B 00JaCTH 3[paBOOXPAaHEHUs] U TUTHEHBI Bie-
KYT 3a co00# HenpeackazyeMble pUCKH.

59. l3MmeHeHUWe MM NMpeKpaleHne NeHCTBUS MEXyHApPOAHBIX HHBECTUIIHOHHBIX CO-
IJIAIIEHUM MOKET OKa3aThbCs CIOXXHOMW 3aJadyeid, HO IIPU 3TOM ropas3lo MeHee 3aTpyl-
HUTEIBHOM, YeM, CKaKeM, IpeKpalleHue BOOPYKEHHOTO KOH(IuKTa. MupoBas 3KOHO-
MHKa BCE BpeMs MEHsIach paju NPOJBUKEHUSA BBICOKOW LIEIU COXPAHEHUs YEI0BEU -
CKOIro JOCTOMHCTBA. Tak OBILIO C 3ampeToM MPUHOCHUBIICH OTPOMHYIO HMPHOBLIBL pado-
TOPTOBIIM, OTMEHOW paOCTBa W JUKBUIAIKCH KOJOHUM, KOTOPhIC OBLIM 3aMCHEHBI APY-
TUMH DKOHOMUYECKMMHU MOJeIsIMU. Benp croimetusiMu padbCcTBO ne-(akTo SBISAIOCH
SKOHOMHYECKOW MOJeNbl0, 00nanaBiedl MMIUIMIUTHOW JIETUTUMHOCTBIO, & KOJOHHa-
JU3M J1e-GakTo OB MEXKAYHAPOAHBIM MopsaKoM. CeromHs xe 3TH JAeHCTBUS CUUTAIOT-
Cs MPECTYIUICHUSIMH TPOTHB YEJOBEUHOCTH. JlecsaTuineTusiMu apOuTpakHsle pazoupa-
TENbCTBAa CIOPOB MEXJY MHBECTOPAMU M TFOCYAapCTBOM Jie-(aKTo Hapymadud Mexay-
HapOAHBIM MOPANOK, HO HEIb3S JOMYCTUTh, YTOOBI OHU Monupanu YcrtaB OpraHu3anuu
O6benunenHsix Hamuii. TouHo Tak ’xe, Kak U B Clydae ¢ JPYTMMH SKOHOMUYECKHM U
yKJaJaMHu, OT KOTOPBIX OTKa3aluCh, apOUTpa)kHble pa30MpaTEeNbCTBA CIIOPOB MEXKAY
HHBECTOpPAMH U TOCyZapCTBOM OyayT B KOHIIE KOHIIOB IPHU3HAHBI OMIMOOYHBIM 3KCIE-
PUMEHTOM, KOTOPBIM MOKYIIAJICS Ha KOHCTUTYLIMOHHBIE YCTOU U IIPUBOJMII K perpeccy
B obnacTu mpaB 4ejoBeka. Tpe3Boe 0CO3HaAHHE HEOOXOIMMOCTH IEPEecMOTpa ABYCTO-
POHHHUX MHBECTUIMOHHBIX JOTOBOPOB M COTJIALIIEHHUI 0 CBOOOJHOMN TOPIrOBIIE MO3BOJIHUT
n3bexaTs ropasfgo 6ojiee Cephe3HbIX MOCIEICTBUM, KOTOPBIE HACTYIAT B TOM cllydae,
€CIIM OCTaBUTh ITH JOTOBOPHI U COIJIAlIeHHs] 0€3 M3MEHEHUS MJIM HE INPEKPaTHTh HX
JNelicTBHE.

60. B 3akiioueHue cieayer elle pa3 MOAYEPKHYTh, YTO, HECMOTPS Ha HallM4Yue pa-
3yMHBIX JOBOJOB B T0JIb3Y COTJAIIEHUH O CBOOOJHOW TOProBiie W MHBECTUIIMOHHBIX
COMIalIeHNH, TOCYAapCTBa JMOKHBI BBIMOJHATH CBOIO TJIaBHYIO (PYHKIIMIO MO 3aIlluTe
00IIeCTBEHHBIX UHTEPECOB. Y KOPIOpAIUid U WHBECTOPOB €CTh JOCTATOYHO BO3MOXK-
HOCTEH, yTOOBI MOJy4aTh 3aKOHHYIO MPUOBLIL, HE BCTyMasl ¢ TOCYIapCTBAMHU B acUM-
METpUYHBbIE OTHOILICHHUS, a CO37laBas C HUMH MOJJUHHBIE «HMapTHEPCTBa». [llaBHOE
MPAaBHJIO JOJDKHO COCTOSITh B TOM, YTOOBI: a) JaTh KOPIOPAIUSIM TO, YTO UM TOJOKEHO,
a UMEHHO YCIIOBUS JUISI JOOPOCOBECTHOW KOHKYPEHIIMH; b) BEpPHYTH TOCyJapCcTBaM TO,
YTO MPUHAMIECKUT UM IO CYTH U SBISICTCA WX HEOTHEMJIEMBIM aTpHOYyTOM, a HUMEHHO
CYBEpPEHHUTET U CBOOOAY NEHCTBUN B MOJHUTHUKE; C) 00ECTIEYUTh MapIaMeHTaM BO3MO K-

6

2

Patrick Juillard, «Calvo Doctrine/Calvo Clause», Max Planck Encyclopaedia of Public
International Law, vol. I, pp. 1086-1093, Oxford, 2012. D. R. Shea, The Calvo Clause: A Problem
of inter-American and International Law and Diplomacy, Minneapolis, 1955. C. K. Darymple,
«Politics and foreign direct investment: the multilateral investment guarantee agency and the
Calvo Clause», Cornell International Law Review, vol. 29, pp. 161-189.
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VII.

HOCTBH BBINIOJIHITH BO3JIOKEHHYI0 Ha HMX (DYHKLIHMIO — paccMaTpHBaTh BCEX acCHEKThI
JIOTOBOPOB, HE CO37aBas BOKPYI HUX OOCTAaHOBKHM aHTHUIEMOKPATHIE€CKOH CEKPETHOCTH
U HE HMCIOJb3YS «YCKOPEHHYIO MPOLEAYPY» JUIsl UX NPHUHATHUS; d) JaTh JIOASIM TO, YTO
UM TNPUYHUTAETCA, a UMEHHO IpaBa Ha y4acTHe B NPUHSATHH pEUICHUH, COOIIOneHHE
HaJJIeKale 3aKOHHOW IMpoueayphl U JeMOKpPaTHIO.

Il1an neicTBUi

61. CempaecsaT JeT cIycTs IMOclie BCTyIJIeHHS B ciry YcraBa Opramm3amuu OOb-
eIUHeHHBIX Hamuii mpencTaBiseTcs meiaecoo0pasHbIM eme pas3 moATBepauTs ero Lemn
u IIpuHOHIIBI, KOTOPEIE B COOTBETCTBHUH cO cTaThed 103 MMEIOT mpemMyIIecTBEHHYIO
CHIy MO OTHOLICHUIO K MOJIOXKEHHSIM IPYTHX AOTroBopoB. IlamsATys o ToM, 9TO ycTa-
HOBJICHHE JIEMOKPAaTUYECKOTO M CIPaBEIJIMBOTO MEXIYHAPOAHOTO MOPAIKA MOXKET
OBITH TOCTUTHYTO JIMIIb MOCTENECHHO, 3a CYET COTJIACOBAHHBIX ACHCTBUH TOCyHapcTB,
HaIlMOHAJBHBIX MPAaBO3ANIUTHBIX YUPEXKACHUH, MEKIPAaBUTEIbCTBEHHBIX OPTaHU3aANNH
U TpaxxgaHCKOTo obmecTBa, He3aBUCHUMBIN 3KCIEpPT MPENCTABISET HACTOSIIMHA Npea-
BApUTEIbHBIA IUTaH JCHCTBHH, BKIIOYAIONNN PEKOMEHAAIMHU IO IPEAOTBPALICHUIO
HETaTUBHBIX MOCIEICTBUH U X UCIPABICHUIO.

62. TocymapcTBam:

a) rocyaapctBa HOJIKHBI CICAUTH 3a TCM, 4TOOBI BCE TOPTOBBIC U MHBCCTHUIIU-
OHHBIC COTIJIAaIICHHUA — Z[eﬁCTByIOIHI/Ie u 6yﬂyH.[I/Ie — OTpaxaJiu JICMOKPAaTH4YCCKOC BOJC-
HU3BABJICHUC HAPOJAOB COOTBCTCTBYIOIIUX CTpAH. HepeFOBopH, KOTOpPBIC B HACTOALICC
BpeMs MMPOBOAATCA B OTHOIICHHUHN IPOCKTOB TMHOOBIX COFJ'IaH.IeHPIﬁ, HE JOJIXKHBI BECTHUCH
B 00CTaHOBKE CCKPCTHOCTH M C HUCIIOJB30BAHUCM ((YCKOpeHHOﬁ npoucaypbr» InpuHA-
THS, HO JOJKHBI, HAIIPOTHUB, OBITH OTKPBITBI AJI y4aCTUSA B HUX 06I.I.I€CTBCHHOCTI/I Ha
OCHOB€ HC€3aBHCHMBIX OIICHOK HOCJ'ICI[CTBI/Iﬁ 3THUX COTJIAIICHUM JJIA IMOJIOKECHHUA IOCT B
obnactu npaB 4YCJIOBCKA, 3IPABOOXPAHCHU U DKOJIOTUHU;

b)  rocymapcTBa MOMKHBI CIEIUTH 32 TEM, YTOOBI MAPIAMEHTHI, HAIIMOHAIbHbIE
MpaBO3am[UTHBIC YUYPEXKICHHUSI W YIOJTHOMOYCHHBIC IO IpaBaM dYelloBeka OBUTH BOBIIE-
YEeHHI B MPOIECcC pa3pabdOTKHU TOPTOBBHIX W WHBECTHUIIMOHHBIX COTJIAIICHUN, Y4aCTBOBA-
JI1 B COOTBETCTBYIOIINX MEPETOBOPAX, a TAKXKE B MPOILECCE UX MPUHITUSI U OCYIIECT B-
JIEHHS,;

C) rocyaapcTBa JOJDKHBI CIEIUTh 32 TeM, 4TOOBI BCe TOPrOBbIe M MHBECTHUI[U-
OHHBIC COTJIAIICHUS MPHU3HABAJIW MPHMAT IpaB YeJOBEKa M CONEPIKAIHU KOHKPETHYIO
OTOBOPKY O TOM, YTO B CJIydae KOJUIM3HH IOJOKCHUH MPEUMYIIECTBCHHYIO CHUIY MM e-
0T 00s3aTenbcTBa B 00JIacTH MpaB 4deiaoBeka. [ocygapcTBa JODKHBI HEYKOCHUTEIBHO
HCIIONHATH CBOM 00513aTeNbCTBA €rga omnes Mo OCyIIECTBICHHUIO JOTOBOPOB B 00JIacCTH
npaB yesoBeka, a Takxke koHpeHunt MOT u BO3;

d) rocyaapctsa HOJUKHBI IPOABIATH JOJDKHYKHO OCMOTPUTCIBHOCTH C LEJIbIO
CBECTU K MUHUMYMY PHUCK HapyHICHUSA IpaB YCJIOBEKa BCJICACTBUC IMPHUHATHA U OCY-
IIECTBJICHHUA ABYCTOPOHHUX MHBCCTUIIMOHHBIX JOTOBOPOB U COTJIAIICHUH O CBO60,I[HOI7[
TOPTrOBJIC, a4 TAKXKXC 3apaHEC HCKIKYUTH OINAaCHOCTb, CBA3AHHYIO C BBIILJIATOM HHO-
CTpaHHBIM MHBCCTOPAM KOMIICHCAIIMU B PE3YJbTATC NPUHATUA HCO6XOZ[I/IMLIX HaJIoro-
BBIX U q)HHaHCOBLIX MEp UM KOMIUJICKCHBIX IMPOTrpaMM U HIAroB IO YPEryJupoOBaHUIO
3a10JIKEHHOCTH, KOTOPBIC 06YCJ'IOBJ'I€HLI MCHAKMIMMHUCA YCJIOBUAMU, TAKUMH KaK BO3-
HHUKHOBCHUC (I)I/IHaHCOBI)IX KpU3UCOB, MOJYYCHUEC HOBBIX HAYYHBIX HAHHBLIX U IOSBJIC-
HHUEC O6HI€CTBCHH01"O 3anpoca Ha T€ UJIM UHBIC 3aKOHBI 0611161"0 NPpUMCECHCHUA,

€)  rocymapcTBa, KOTOPbIE SIBISIOTCS CTOPOHAMH MEXAYHAPOJHBIX MHBECTHUIIH-
OHHBIX COTJIALICHUH, JOJKHBI CIEANTH 32 TeM, YTOOBI OBII COTIJIacOBaH COOTBETCTBY-
IOMMHA HE3aBUCUMBI MEXaHU3M pETyJIUpOBaHHs, HaIpHMep 4uYepe3 yIpaBlIeHHE
omOyncmeHna. Crenyer obecrnedynTs NpoBEACHUE OLEHKH MOCIEICTBHH 3THX COTJalle-
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HUH JJIs1 CUTyalluu ¢ MpaBaMH YejoBeKa ex ante u eX post, a Takxke s OKpYKarouei
cpensl;

f)  rocymapcTBa He MOTYT MOCTYMAaThCsA CBOMMH 0053aTeNbCTBAMH MO obecme-
YEHUIO peajiM3alliyl IpaB YeJIoBeKa BCJIEACTBUE MPHU3HAHMS COMNIALIEHUH 00 yperymu-
pPOBAaHHUU CIOPOB MEXJy HMHBECTOPAMHM U TOCYAapCTBOM, KOTOpPBIE IO3BOJAIOT UHBE-
cTopaM oOcCNapuBaTh TPYAOBOE U NPHUPOJAOOXPAHHOE 3aKOHOAATENBCTBO ATUX TOCY-
JapcTB, a TAK)KE MX 3aKOHBI B 00JIaCTH 3/ipaBOOXPaHEHUS;

g) rocymapcTBa JAOJDKHBI CICAHMTH 3a TEM, YTOOBI MEXKIyHAPOIHbBIC HHBECTHIIU-
OHHBIEC COTJIALICHUS HE MOAPHIBAIN HUX CIHOCOOHOCTH HPOBOAMTH NMPOMBIIIIEHHYIO H
MaKpOIKOHOMHUYECKYIO MOJUTHKY, HEOOXOAUMYIO JJisi 00€CIeUeHHs Pa3BUTHS, YTO SIB-
JIgeTCS OJHOM M3 BAXKHEUINMX LEJCH, 3aKpEIICHHON B OCHOBOIIOJArarolUX HOpMa-
THBHBIX JokyMeHTax Opranuzanun OO0bennHEHHBIX Hanuii; a Takske MPUHUMATh MEpEI
K CKOpEHIIEMYy NEPECMOTPY ACHUCTBYIOINUX IBYCTOPOHHHUX MHBECTUIMOHHBIX IOrOBO-
POB U COTJIalIeHU# 0 CBOOOAHOW TOProBile, KOTOPHIE OKAa3bIBAIOT HETaTMBHOE BIIMSHHE
Ha IOJOXEHHUe Ael B obnacTu mpas uyenoBeka. [ocygapcTBaM cienyeT MIPOBECTH HMpPO-
BEPKY JEUCTBYIOUIUX ABYCTOPOHHUX HHBECTULMOHHBIX AOTOBOPOB U COINALLECHUU O
CBOOOJHOII TOPTOBJIE HA NMPEIMET UX COOTBETCTBUS CBOEH KOHCTUTYLHMH M B TOM CIY-
Yae, eCJIM TaKHe COTNIAIEHUs BCTYNAIOT B KOHQJIUKT ¢ UX 00s3aTeIbLCTBAMU B 00JIacTH
IIpaB 4€J0BEKA, IEPECMOTPETh 3TU COMIALICHUS WU IPEKPATUTh UX NACHCTBUE B COOT-
BETCTBUU ¢ BEHCKOM KOHBEHIIMEH O IIpaBe MEXKJYHAPOIHBIX JOTOBOPOB;

h) rocymapcTBaM ciexyeT COXpaHATH 3a 00O BO3MOXHOCTH OTIPABICHUS
KU3HCHHO BaXKHBIX (QYHKLHI, ¢ TeM 4TOoObI 00ecreunBaTh TPaHCHAPEHTHOCTh U I10J-
OTYETHOCTh B COOTBETCTBHUU C MpPUHLUIIAMH AeMoKpaTuu. Jlobas npuBaru3anus
JI0JKHA MOJKPEIIIATHCS HaJe)KHBIMU rapaHTUSIMH COONIONECHHS TIPaB YeJIOBEKa;

i) Bce Oyaymue MeXAyHapOoJIHble WHBECTHIMOHHBIE COTNAIIEHUS JOJIKHBI
npeaycMaTpuBaTh yperyiupoBaHUE CIIOPOB HE depe3 Mpolenypy apOUTpakHOTO pas-
OupaTeabCTBA CIIOPOB MEXK/Y MHBECTOPAMH U TOCYAapCTBOM, a B HALIMOHAIBHBIX Cyldax
WU B CIEUUAJIBHOM MEXAYHAapOJAHOM MHBECTHULMOHHOM CyJ€, KOTOpPBIM MpsIMO NpHU-
3HAET MpUMAT IPaB YeOBEKa M MPHOPUTET OON[ECTBEHHBIX MHTEPECOB U HAIIMOHA b-
HOTO CYBEpPEHUTETA;

)] rocylapcTBaM CleAyeT IPUHATh MEPHl K peaau3alluyd pyKOBOASUIUX IPUH-
LUIIOB OTHOCHUTEJIBHO OLEHOK BO3ACHCTBUS TOPTOBBIX M MHBECTULIMOHHBIX COTJalle-
HUH Ha MpaBa 4eJIOBeKa, a TAK)Ke YTBEPAUTHh 3TH HMPHUHIHUIBI KaK IOPUANIECKH 0053 bI-
BAIOIME B HAIIMOHAJIBbHOM IIPABOBOM PEXKUME;

K) rocymapcTBa IOJDKHBI CIEIUTH 3a TeM, uTOOBI PyKOBOISAIIME MPUHIUIIBI
NPEeANPUHUMATENIHCKON JeSITENbHOCTH B aCIEKTe MpaB 4yesioBeka cOOMI0aliNCch BCEMH
TPaHCHALIMOHAJIbHBIMU KOMIIAHUSIMU, OCYIIECTBIAIOIUMU JAESITEIbHOCTh Ha UX TEpPp U-
TOPUH, U YTBEPJAUTH 3TH MPUHIHIBI KaK IOPUANIECKH 00sA3bIBAIOIINE B HAIIMOHAIHHOM
NPaBOBOM PEXUME;

)  rocymapcTBam cieayeT ycTaHaBIHBATh MAPTHEPCKHE OTHOIICHHUS C CyObek-
TaMHU TPAXIAHCKOTO OOIIecTBa JJIS NMPOTHUBOJACHCTBUA HETaTUBHOMY BIMSHHUIO COTJIa-
IIEHUH 0 cBOOOJHOM TOPTOBJIE Ha OCYLIECTBICHHE NPAB YEJIOBEKa, a TaKXKe CO3JaHU
OMaronpUATHBIX YCIOBUH 1 GYHKIMOHUPOBAHUS IpaXTaHCKOTO 00OIIeCcTBa;

M) rocyaapcTBa He MOJKHBI IIPHU3HABATh PE3yNbTaThl pa3OHpaTensCTB MO ype-
TyIUPOBAaHHUIO CIIOPOB MEXAY MHBECTOpaMHU U rocygapctsoM u pemenus MIIYUC, xo-
TOpBIE HAapyIIAIOT NpaBa 4e€J0BEKa, CONMAAPU3UPYACHh IIPU 3TOM C TEMHU rOCyAapcTBa-
MU, KOTOPbIE CTPEMSTCS U3MEHUTh WU PACTOPTHYTh ABYCTOPOHHHE WHBECTUIIMOHHBIE
JOTOBOPBI, COTJIALIIEHUSI O CBOOOAHOW TOPTOBJIE MM COTJIAIIEHUSA 00 yperynupoBaHUH
CIIOPOB MEXJy MHBECTOPAMH H TOCYIapCTBOM JHOO HE NMPHU3HAIOT apOHUTpakHBIE pe-
LIEHUs; FOCylapCcTBaM CJleNyeT TakKe NPUHUMATh COOTBETCTBYIOLIHME MEPHI 110 OTHO-
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IMCHUIO K MHBECTOpaM U TpaHCHAIIMOHAJBbHBIM KOpIIOpalWsAM, HapylIarOIUM MCKAY-
HapOAHBIC HOPMEI B obnactu paB 4YCJIOBEKaA,

n) rocygapcTBaM, MOCTPaAaBIIUM B pe3yiabTare apOMTpakHbIX pa3bupa-
TEIBCTB CIIOPOB MEXAY WHBECTOPAMH U TOCYIapCTBOM, IO KOTOPHIM OBLIM BBIHECEHEI
peurenust contra bonos mores, cienyeT A00MBaThCS MPUHATHUS COTJIACOBAHHBIX OTBET-
HBIX Mep, coo0Ila OTKa3bIBaTbCsA OT OCYLIECTBICHHUS TaKUX COIJIALIEHUH M CO3BIBATh
coOpaHHe rocyIapCTB-y4acTHUKOB JJIsI HE3aMEMJIUTEIbHOT0 M3MEHEHHS WU IpeKpa-
LIEHUs] JCHCTBUS COMNIalleHWH 00 yperynupoBaHHM CHOPOB MEXAY HHBECTOpaMHU H
TrOCyAapCTBOM, a TakxKe AJIsd MepecMOoTpa WM NpeKpalieHus npuMeHeHus KonBeHnuu
0 NMPU3HAHWM U NPUBEJCHUU B UCIIOJHEHHE MHOCTPAHHBIX apOUTPa)KHBIX pPEILICHUH B
TeX clydasix, KOrja 3T pelleHUs BeAyT K HapyLIEHUIO NPaB YeI0BEKa;

0) rocymapcTBaM ClieAyeT BKIIOYATh B JBYCTOPOHHHE WHBECTUIMOHHBIC JAOTO-
BODPHI U COMIallIeHUs: 0 CBOOOJHON TOPTOBJe KOHKPETHBIE MOJIOKEHUS O IOPUAHYECKON
OTBETCTBEHHOCTH TPAHCHALIMOHAIBHBIX KOpPNIOpaunuil ¥ MHBECTOPOB MO BO3MELICHUIO
yiep6a, KOTOPBIH UX AESATEIHHOCTh HAHECHA OKPYXKAIOLEH cpeae, 310pOBBIO0 JII0JeH 1
B IpYrUX 00JIacTAX, a TaKKe YKPEIUIATh BHYTPEHHEE YTOJOBHOE 3aKOHOJATEIbCTBO, C
TeM 4TOOBI YCTAaHOBUTH JIMYHYIO YTOJIOBHYI0 OTBETCTBEHHOCTbH AJII MHBECTOPOB U PY-
KOBOJIUTEJEH KOprmopanuil 3a NpUYMHEHHE yuiepOa OKpyXarolueid cpene u rpyobie
HapylleHus npas 4deioBeka. C 3TOH LeNblo rocyaapcTBaM cleAyeT CO3AaTh MEXaHU3M
KOHTPOJIS JJIsl TIPOBEJICHHUSI OLEHKH COONIOICHHSI MHBECTOPAaMH MPaB YeJso BeKa;

p) rocyaapcTBaMm clie[yeT, OMUpasch Ha cTathio 96 YcraBa Oprauusanuu O0b-
enuHeHHBIX Hanwuii, oOparutbes k ['eHepanbpHoi Accambiiee ¢ mpocb0oil mepenaBaTh
COOTBETCTBYIOLIIME IPaBOBBIE BOMPOCH B MexayHapoaHslii Cyn 1 BBIHECEHUS KOH-
CYJIbTaTUBHBIX 3aKJIIOYCHUN.

63. IlapmameHTam:

a) mamATys O TOM, YTO B YCIOBHUSX MPEACTABUTEIBHOW MEMOKpAaTHH mapia-
MEHTapUHU SBIAIOTCA JOBEPEHHBIMH JHUIAMH HapojAa, BEIpA)KAIOIIMMHU €ro BOJIIO, Map-
JJaMEHTapHUU JOJDKHBI KOHCYJIBTHPOBATHCSA CO CBOMMHU H30HpaTelnsiMH, aKTUBHO JIOBO-
JIUTh COOTBETCTBYIOIIYIO HH(OPMAIUIO 10 CBEJCHHS BCEX CI0EB HACEIEHU, 0COOCHHO
TeX, KOTOpbIe MOTYT OBITh 3aTPOHYTHI MOCIEACTBUSAMH MEXAYHAPOIHBIX MHBECTHUI[U-
OHHBIX COTJIALIEHHWH, U YYUTHIBATh UX MHEHHE Ha 3TOT cYeT. [IpuMeHeHne «ycKOpeH-
HOH IpoUeAypbI» NMPUHITHS JOTOBOPOB HECOBMECTHUMO C JE€MOKPATHYECKUM IPOIlEC-
COM M JIMIIAET MEeXIyHapOIHBIE JOTOBOPHI 3aKOHHON CHIIBI;

D) mapmaMeHTBI MOMKHBI CIIEAWTH 32 TE€M, 4TOOBI MEXIYHAPOJHbIC MHBECTH-
LIUOHHBIE COTJIALICHUS COJAEpXk adu OOIINE MOJIOKEHHUs, Kacaroluecs UX MepHOaAHYe-
CKOT'O IIepecMOTpa U BHECEHHS B HUX MOINPABOK, a TAKXKe IMOJOXKECHHUA O MPEKPAIICHUH,
BBIXOJI€ MJIM NPHUOCTAHOBICHUH NEWCTBHS, U YTOOBI MPH 3TOM B HHUX HE BKIIOYAIHCH
HEOOOCHOBaHHbBIE TIOJIOKEHHUSA, COXPAHSIONME CHIIy IOCJE MNPEKpalleHUs IeHCTBHS
BCETO COMIAILIEHUS;

C) mapiaMeHThl MOJKHBI CIEAWTh 338 TeM, YTOOBI JABYCTOPOHHHE HHBECTHIIH-
OHHBIE JOTOBOPHI M COMIAIIEHUS O CBOOOJHOM TOPTOBIE CIYXKHUIH YKPEIJIGHHIO IpO-
JIOBOJILCTBEHHON 0€30MacHOCTH, Pa3BUTHIO OOpa30BaHMs, 3APaBOOXpPAHEHHUSA, CaHU-
TapHBIX YCIYTr M CIIOCOOCTBOBANHN YIYUYIICHHIO COIMAIBHOW M 3KOHOMHYECKOW ITOJH-
THKH, a TaK)Ke MPUHUMATh PEIICHHUS, KacalolHuecs BHYTPEHHUX OIOKETHBIX M HAJIO-
TOBBIX BOIIPOCOB;

d) mapmaMeHTapusM HE CIEAyeT MPHUCIYIINBATHECS K TIECHSIM «CHPEHY», T0O6H-
PYIOLIMX MHTEPECHl TPAHCHAIMOHAJBHBIX KOMIIAHUN W JENaloU[UX CIUIIKOM ONTHM H-
CTUYHBIE NPOTHO3BI B OTHOUIEHWM IMOKaszareied pocta u pa3Butuda. [lapmameHTapuu
JIOJKHBI TpeOOBaTh MPOBENCHUS HE3aBUCHMBIX YKOHOMHUYECKHUX HCCIIEIOBAHUMA M He-
3aBHCUMBIX OIIEHOK MOCIEACTBHI IS MONOXKEHUS J1eN B 00JaCTH IIpaB YeIOBEKa;
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€) TmapJaMeHTapusAM CleAyeT NPOTHBOACHCTBOBATH MOMBITKAM MEpenayd B
YacTHBIE PYKH >KM3HEHHO Ba)XXKHBIX IFOCYIapCTBEHHBIX (QYHKIIMIl, B TOM 4yucie 1mo obec-
MEYEHHUIO HaceJIeHuss 0e301acHO NMUThEBOW BOJOW M NPENOCTaBICHHUIO CAaHUTApP HBIX
yCIyT;

f) PETUOHAJIBHBIM IapJiaM€HTaM U NapJaMEHTCKUM accambuesaMm CJIeaAyeT BC-
CTH pa60Ty 0 YCTPpAHCHUIO YIpoO3 AJisA OCYHICCTBJICHUA IMpaB YCJIOBCKA, UCXOAAMIUX OT
ABYCTOPOHHUX HWHBCCTUIHMOHHBIX AJOTOBOPOB U COoIMaleHu o CBOGO)IHOﬁ TOpTOBJIC,
BKJIKO4Yasa IMTOUCK HyTeﬁ IJIs1 OpeKpaleHusa ux IeucTBUI W/UIM U3MEHEHHS B COOTBET-
CTBHUH C MOJIOKECHUSIMHU BeHCKON KOHBEHIIMH O nmpaBe MEKAYHAPOJHBIX JOTOBOPOB.

64. TpaHCHaHI/IOHaHLHI)IM KOMITaHUSAM M HWHBECTOpaM: TpaHCHAIlMOHAJbHBIC KOMIIa-
HUU OOJI’)KHBI IpU3HABAaTh MCEPbI, IPpUHHUMACMBIC IT'OCYyAapCTBaMU B LEJIAX NOCTYyNaTC/Ib-
HOTO OCYIICCTBJICHUA IIpaB, 3aKPCIJICHHBIX B Me)I(Z[yHapOI[HOM makTe 00 3KOHOMHY e-
CKHX, COONUAJBbHBIX U KYJIbTYPHBIX IpaB, U YUUTBIBATH TAaKUC MEPLI B KAY€CTBC OJHOI'O
u3 (baKTOpOB npu noAcCYeTe CTOMMOCTU BCACHUSA 6usneca. OHu JOJIOKHBI BO3ICPIKU-
BaTbCA OT BMCHIATECJIBCTBA B MPOLUCCC BBIMOJHEHUSA TOCYyIapCTBOM cBOCH q)yHKIlI/II/I 10
NPpUHATUIO 3aKOHOB B MHTEpPECaAx 06L[ICCTBa B paMKaxX HUCIIOJIHCHHA CBOHUX 00s13a-
TCJIBCTB IO AOTr0OBOpaM O MMpaBax 4Y€JIOBCKaA.

65. [I'paxxnaHckoMy oOLIECTBY, HAIMOHAJIBHBIM MPABO3AUUTHEIM YUYPEKIACHUSIM, YHU-
BEPCUTETAM U PEIUTHO3HBIM OPTaHU3AIUAM:

a)  OpraHM3alysIM TPaKIaHCKOTO OOI[eCTBa M YHHBEPCHUTETAM CIEAYeT Imepe-
CMOTpPETh MOCTYJIAThl PHIHOYHOTO (pyHJaMEHTaln3Ma ¥ Ha IPaKTHKE MPOBEPHUTH TO, B
Kakoil cTemeHU AEHCTByIOLIME MEXIyHapOJHbIE WHBECTHUIMOHHBIE COTJIAIIEHUS CHO-
COOCTBYIOT MJIU MPEMNSATCTBYIOT OCYIIECTBICHUIO MPAB YEJIOBEKA;

D)  ormensHBIM nHMIAaM W rpymnmaMm Ul cleayeT TpeOGoBaTh BOCCTaHOBICHHUS
CBOEro JEMOKPATHYECKOIro IIpaBa Ha y4yacTHE B IIPOLIECCE IPUHSITHUS PELICHUM, ompe-
JeNAIMUX O0I01)KeTHO-HAJIOTOBYI0, YKOHOMHYECKYI0, TOPTOBYIO U COLMANBHYIO MOJIHU-
THKY rocygapcTBa. OHU NOJKHBI TpeOoBaTh 0OecrneyeHus NIPHOPUTETa IpaB YesoBeKa
HaJ| MTHBECTULIMOHHBIMY MIPUBHUIICTUSMH U HCIIOJHEHHS OOIIECTBEHHOIO JOr0BOpa, YTO
OTpa)kaeTcsi B MHJeKce O0OLIECTBEHHOW YIOBIETBOPEHHOCTH, Ky/la BXOJST KaK MaTep u-
allbHbIE, TAK U HEMaTepUalbHbIE 10Ka3aTeIH;

C) OTAENbHBIM JIMIIAM W TPyIIaM JHI[ CIeayeT TpeGoBaTh MEPHOAUYESCKOTO
aHalli3a YCIEIIHOTO JHOO HEYCHENIHOTO BBIMOJHEHHUS MEXIYHAPOIHBIX WHBECTHIIH-
OHHBIX corjameHuil. B Tex ciydasx, Koraa JOroBOpbl NPOTUBOPEYAT NPAaBaM YEJIOBeE-
Ka, OHU JOJDKHBI OBITH IEPECMOTPEHBI, U3MEHEHBI WJIN PACTOPTHYTHI;

d) oTmenpHBIM JNHMIAM M TPYNIaM JHI[ CleAyeT TpeOGOBaTh MPO3PAaYHOCTH H
MMOAOTYETHOCTH OT U3OpaHHBIX UMH JAOJKHOCTHBIX JIMI], B YaCTHOCTH B TOM, YTO Kaca-
eTcst pa3pabOTKH TOPTOBBIX M MHBECTHIIMOHHBIX COTJAIICHUH, BEACHHUS IO HUM IIepe-
TOBOPOB U UX NPUMEHEHUS,

e) OTACJIBbHBIM JIMaM U TpyIllaM JIHUI CICAYET SaﬂeﬁCTBOBaTL HAaIIUOHAJIbHBIC
Cyabl IJid BBIABJICHUA KOHCTUTYIIMOHHOCTH HeﬁCTByIOHIHX JABYCTOPOHHUX MHBECTHIIH-
OHHBIX JOTOBOPOB U COMJIAIIEHHH O CBOOOJHON TOProBie, a Takxke s pa3paboTKu
IapaMeTpOB BO3MOXKHBIX OyIyIINX COTNIAIIeHUH;

f)  oTmenBHBIM NMHIIAM W TPYNIaM JIMIl CIEAyeT OTCTaWBaTh CBOW MpaBa, oOpa-
I1asiCh B PETUOHAJIBHBIC CYAbI IO IIpaBaM YE€JIOBCKa COOTBCTCTBy}OHleﬁ IOPpUCOAUKIONUU C
mpocb00ii paccienoBaTh U OCYAUTH HAPYMIEHHUS TPaKJaHCKHUX, KYIbTYPHBIX, YKOHOM H-
YECKUX, MOJIUTUYCCKUX U COIIMAJIBHBIX IIpaB, COBEPIICHHBIC B PE3YIbTATC NPHUMCHECHUA
MEXKAYHAPOAHBIX WHBECCTUIITMOHHBIX COrJIalllEeHUH WJIU HCIOJHEHUS peHIeHPIﬁ, BBIHC-
CEHHBIX 110 pa30upaTeabCTBAM CIIOPOB MEXAY HHBECTOPAMH M TOCYAapCTBOM;
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g) IOpUANYCCKHUEC yqe6HLI€ 3aBCACHUA JOJIKHBI BKJIKOYAThb B CBOU y‘-Ie6HI>Ie
IJIaHbl IPpOTrpaMMBbI IO 3TUKC U YUYHUTH 6yﬂyHII/IX aJIBOKAaTOB " ap6I/ITPOB TOMY, YTO Ha
HHUX BO3JI0K€HA 00S3aHHOCTH CIIYKUTb O6IlIeCTBy n TBEPAO OTCTAaUBATh 6yKBy n ayx
3akoHa. OHHU He MOT'YT MOTBOPCTBOBATH Kakoil OBl TO HU OBLIO CUCTEMC, ACATCIBHOCTDH
KOTOpOﬁ npeacKazyeMo MNpHUBEACT K JPO3HMU MNPABO3AIIUTHBIX W MPUPOJOOXPAaHHBIX
HOpM. CTy,HeHTLI JOJIKHBI BOCIIPUHUMATHL MHBECTUIIMOHHOC MPaBO KaK 4aCThb IMPaBOBO-
Tro peXXuMa, BKIHOYAKOUIETO B cebs HOPMEI B obnactu npaB 4Y€JIOBCKaA. 3aKkoH — 3TO HE
urpa, 1 ne€jab COCTOUT HC B TOM, YTOOEI (<HO66Z[I/ITI>», HO YTOOBI BOCTOPIKCCTBOBAJIO
npaBoCyaue nmpu TOM NMOHUMAHHHU, YTO HpaBOBOﬁ IIO3UTHUBU3M OOJI)KCH obecrneynBarh
YBaXXC€HUC YCJIOBCUCCKOTO AOCTOUHCTBA. Hukto He momxkeH CTPEMUTHCA K 060rau1e-
HHIO 3a CUCT MMONpaHusA CIpaBCIAJIUBOCTH;

h)  penuruo3HbIM oOpraHM3alUsAM clieJyeT OOBEIUHUTH CBOM YCHIHUSA, C TEM
4TOOBI OICHHBATH JBYCTOPOHHHC WHBECTHIIMOHHBIC JOTOBOPHI M COMIAIICHUS O CBO-
00JTHOH TOPTOBJIE C TOYKHU 3PCHHS UX COOTBETCTBHUS HOPMaM U CTaHAApTaM B 00JacTH
MpaB YeIOBEKAa, a TAKKE MPU HEOOXOIUMOCTHU MOOIIPSTH NIATH, HANIPABICHHBIC HA M 3-
MEHEHHUE WU TMpeKpalieHue IeHCTBUS JOTOBOPOB, KOTOPHIE OKAa3bIBAIOT CEPhE3HOE
HeraTMBHOE BIIUSHUE Ha MOJIOKEHUE Jie)l B 00JaCTH paB YeI0BeKa;

i)  HAMOHAIBHBIM MPABO3ANIUTHBIM YUPEKACHUIM CIEAyeT pa3ybekaarh roc-
yAapcTBa B HEOOXOMUMOCTH 3aKJIIOYCHHUS JIBYCTOPOHHUX WHBECTHIHOHHBIX JOTOBOPOB
U COralleHHH O CBOOOJHON TOPTOBIE, KOTOPBIE HE TapaHTHUPYIOT rOCYAapCTBEHHOTO
CYBEpEHUTETa U CBOOOABI MaHEBpa B chepe rocyqapcTBEHHOIo perynuposanus. Haru-
OHAJILHBIM MPAaBO3AIUTHBIM YUPEKICHUSIM CIEAYeT KOHCYABTHPOBATH TOCYAapCTBa B
OTHOUICHUH MyTeH W3MEHEHHUS MU MPEKPAICHUS NEHCTBUSA TOTOBOPOB, KOTOPBIC TIpe-
ISITCTBYIOT OCYIIECTBICHUIO MPAB YeI0BEKa.

66. CoBeTy 1o npaBaM 4eJOBEKa!

a) HeobxomamMo, yTOOBI B paMkax HoBoro dopyma mo BOMpOcaM IpaB 4ejaoBe-
Ka, T1EMOKpAaTUU M BEPXOBEHCTBA NpaBa Oblja MPOBEJACHA CIICIHaNbHas CECCHsl MO BO-
mpocy O NOCICACTBUAX JABYCTOPOHHUX MHBCCTHUIMOHHLIX JOTOBOPOB U coryalmeHuit o
CBOOOJHOII TOProBie UIsl CUTyalluu C IMpaBaMH uyenoBeka. IToT PopyM MoxeT pas3pa-
00TaTh MJaH JEHCTBUI MO PEIICHUIO CYLIECTBYIOLIUX HPOOJIEeM U MOJITOTOBUTH PEKO-
MCEHAAIUU MO NPAKTHYCCKHN OCYIICCTBUMBIM PCHICHUAM, BKJIIOYasA MOCTCIIECHHOEC IIpC-
KpalleHHue NMPaKTUKU MPOBEICHHS Pa3OUpaTeNnbCTB MO YPEryJIUpPOBAHUIO CIIOPOB MeEXK-
Jly UHBECTOPaMH U IOCYJapCTBOM C Iepejadell TaKux Cly4aeB B HAlUOHAJIbHBIE CYJbI
1u60 co3JaHUe B3aMEH TaKOI'0 MEXaHHM3Ma HE3aBUCHMOTO U TPAaHCHAPaHTHOTO MEXIY-
HapoOAHOI'0O MHBECTUIIMOHHOTO CyJia ¢ TOCTOAHHBIM COCTAaBOM cy,ueﬁ, CBSI3aHHBIX 0053a-
TEJIbCTBAMU MO CTATYTY, KOTOpLIfI yCTaHaBJIMBACT MPUMAT IpaB YCJIOBEKAa U OTMECHACT
MPaKTUKY «OJHOCTOPOHHEI» IOPUCAUKIHNH, C TEM YTOOBl BO3MOXHOCTHIO OOpammarscs
C UCKOM B 3TOT Cy[ ObLIN HaACJICHBI HE TOJIBKO MHBECTOPHBI, HO U TOCYAap CTBA;

b)  Cosery no mpaBam denoBeka cieyeT HA CHCTEMATHICCKOW OCHOBE MCIIONb-
30BaTh NPOIEAYPY YHHBEPCAIBHOTO MEPHUOAMYECKOr0o 0030pa I aHalu3a MOCIen-
CTBUH JIBYCTOPOHHUX MHBECTHIIMOHHBIX JOTOBOPOB M COTJANIEHHWH O CBOOOIHON TOP-
TOBJIE JJISI OCYIIECTBJICHHUS MPaB YETIOBEKa;

c) CoBeTy cieayeT pacCMOTPETh BOMPOC O TOM, 4TOOBI mopyuuth YBKITU
IIPpOBECTHU rimo0anbHbIE KOHCYJIbTallUl B PEKUME OHJIAWH MO BOIIPOCY O HETATUBHBIX
MOCIIEICTBUAX COTTAMIEHHH O CBOOOJHON TOPrOBJIE€ W WHBECTHIIMOHHBIX COTNIAIICHUN
IJIs1 OCYMIECTBIICHUSA IIpaB YC€JIOBCKA, C TEM 4TOOBI nNpeACTaAaBUTh UX UTOTU B KAYCCTBEC
BKJajga B peanmsanuio [Ipoexta B 00JacTH OTBETCTBEHHOCTH M NPAaBOBOM 3alIWTHI,
a TAKXE CICAYCT BBIACIUTL AOIMOJHUTCIBHBIC CpEACTBA HJId HPOBCACHUA OTHUX KOH-
CyJIbTaLU;

d) CoBeTy ciemyeT paccCMOTPETh BO3MOXXHOCTH Tepeaadn STHX BOMPOCOB Ha
paccmorpenne CoBera besonacHoctu Opranuszanuu OObennHeHHBIX Hamuii u cemu-
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aMU3UPOBAHHBIX yupexacHuit Opranusanuu O0bequHeHHBIX Hanwmii, Takux kak IIpo-
JIOBOJILCTBCHHAsT M CEIbCKOXO3sHCTBeHHAss opranm3anus OObeauHeHHBIX Hanwmii,
MOT, BO3 u Jlerckuii dponn Opranuzanuu O0benuHeHHBIX Hanuii, a Tak:ke U3y4YHuTh
BO3MOXKHOCTh OOpaIl[eHHs O BRIHECCHUHU CYACOHOTO 3ampeTa B IeNsIX MPeOTBPANCHHS
HapYLWIEHUH TPakIaHCKUX, KYJIbTYPHBIX, SJKOHOMUYECKUX, MOTUTUUECKUX U COLHATb-
HBIX MpaB.

67. VYupexIeHUsSM U BCIOMOTATEIbHBIM opraHaMm cucTeMbl Opranuzanuu OO0besu-
HeHHBIX Hammii:

a) HOHKTA/ crneayeT paccMOTpPeTh BOIPOC O CO3bIBE KOHDEPEHIINH I U3Y-
YeHUs BO3MOXKHOCTEH MO MEPECMOTPY HJIM PACTOPKEHHIO JNEHCTBYIOUIMX JBYCTOPOH-
HUX HMHBECTHLIMOHHBIX JOTOBOPOB W COIJIAallEHUH O CBOOOJHOI TOPromie, KOTOpHIC
MPENSATCTBYIOT UCIOJIHEHHUIO TOCYAapCTBAMK CBOEH 00S3aHHOCTH IO MPUHATUIO IPABO-
3aIUTHOTO 3aKOHOJATEIbCTBA, MPOBEJECHNUI0 YKOHOMHYECKOW MOJUTUKH U OCYIIECTB-
JICHUIO PerylupoBaHHsi B OOLIECTBEHHBIX MHTepecax. Takas KOH(pEpeHIUs IOoJKHA
crmoco0CTBOBaTh pa3paboTke HaOOpa BO3MOXHBIX IEHCTBHA U «IOPOKHOU KapThI»
IOHKTAJ] nns neneit pedopmupoBanus;

b) IOHKTAI u YBKIIY cieayeT oka3biBaTh KOHCYJABTATHBHBIC YCIYyTH M TEX-
HUYECKYIO MOMOIIb B OTHOIIEHHH TOTO, KAKMM 00pa3oM OCTAaHOBUTH HEraTHBHOE BO3-
JeHCTBHE ABYCTOPOHHHUX HWHBECTHUIMOHHBIX JIOTOBOPOB M COINIAIIEHHH O CBOOOAHOU
TOPTOBJI€ Ha CUTYallMIO C IIpaBaMM YeJIOBEKA, a TaAK)Ke B BONPOCE KOMIICHCAINH KepT-
BaM HapylLICHU;

C) BCEM CICHHATU3UPOBAHHBIM YUYPEKACHHUSIM U BCIIOMOTATEIbHBIM OpraHam
cuctembl Opranusanun OObenuHeHHBIX Hanuii cieayer BKIIOYUTH BOIPOC O MEXKAY-
HapOAHBIX MHBECTULIMOHHBIX COTNAIICHUSAX B CBOIO NMOBECTKY AHSA M Ipeinararb KoH-
CYIbTaTUBHBIE YCIYTHM M TEXHHYECKYIO MOMOIIb TOCYJapCTBaM, pacCMaTpHUBAIOIINM
BO3MOXHOCTh 3aKJIIOUEHHs TaKMX COTNIAICHHH, B IIeJsAX oOecreyeHus 3alluThl BCEX
IpaB YeloBeKa, BKJIIOYas MpaBO Ha MUTaHHE, NIPaBO Ha 3JA0pPOBhE, NPAaBO HAa MHUHU-
MaJIBHBIHM pa3Mep 3apabOTHON MiIaThl, IpaBO Ha yIydlleHHE yCIOBHUIN Tpyda, IpaBo Ha
reH/IepHOE PAaBEHCTBO M IpaBa peOeHKa. B COOTBETCTBYIOIMX ClydasiX, CBSI3aHHBIX C
apouTpaxueimMu pasduparenbctrBamu MIIYUC u npoyumMu pa3dupareabCTBAMH CIIOPOB
MEXJy MHBECTOpPAMH U TOCyZapcTBOM, yupexiaeHusM Opranusanuu OObeIMHEHHBIX
Hanuii cnenyer HampapisTh nmuchbMa amicus curiae. MM cineayer, HOJb3ysiCh CBOMM
MpaBoM, IPEYCMOTPEHHBIM cTaTheld 96 YcraBa Opranuzanuun O0benuHeHHBIX Hanuid,
3alpallnBaTh KOHCYJIBTAaTHBHBIE 3akiiodeHHs MexayHapogHoro Cyna Mo COOTBET-
CTBYIOIIIMM IIPABOBBIM BOIIpOCAaM;

d) BTO crieayeT BKIOYAaTh BOMPOCHI, KAacaroUIMECs NpaB 4YelOBEKa, B CBOU
IporpaMMHBIC JOKYMECHTBI U CICAUTH 3a TEM, LITOGI)I MEXaHU3M dTOH opraHusanuu 1o
yPETYIUPOBAHUIO CIIOPOB CIIOCOOCTBOBAI OCYIIECTBIEHHUIO IPAB YEIOBEKA,;

e) IOHCHUTPAJI® kak 0CHOBHOMY IOPHANYECKOMY OpPraHy cHcTeMbl OpraHu-
3aiun O6wpenuHeHHBIX Haruii B 06macTH mpaBa MEXAYHapOTHOHW TOPTOBIH CIIEIyeT
aKTHBHO MHTETPHUPOBATh BOIPOCHI, Kacalolluecs NMpaB yeloBeKa, BO BCE BHUIBI CBOEH
JeSATEIbHOCTH, B YaCTHOCTH YKPEIUISITh CBOM IIpaBHJia B OTHOLIEHHH OOECIedeHHs
MIPO3PAaYHOCTH U CIEAHUTH 3a TeM, UTOOBl apOUTpa’kHBIE CyABl HA CUCTEMaTH4eCKOH O cC-
HOBE YUYHTHIBAJIM B CBOMX PEIICHHUSAX 00s3aTenbcTBa MO0 MeXIyHapoIHOMY IMakTy O
rpaXTaHCKUX M TMOJTUTHYECKHX MpaBaXx M MeXAyHapOJHOMY IMaKTy 00 >KOHOMHYE-
CKUX, COIIMAJbHBIX M KYJIBTYPHBIX IpaBax, a TaKXe BO3JIEPKUBATUCH OT BBHIHECEHHS
peUIeHNnH, MOIPHIBAIOIINX MPUHIMIIB YBa)XXKEHHSA INPaB YEIOBEKA, TOCYIapCTBEHHOTO
CYBEpEHHTETa B HAIMOHAIHHON MOJTUTHKE M MPAaBOMOYHOCTH MPUPOIOOXPAHHBIX MED.

62

www.uncitral.org/, www.uncitral.org/pdf/english/texts/arbitration/rules-on-transparency/Rules-on-
Transparency-E.pdf, www.uncitral.org/pdf/english/texts/arbitration/rules-on-transparency/Rules-
on-Transparency-E.pdf.
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VIII.

ApOuTpaKHbIE CyABl JOJKHBI OTKa3bIBATHCSI OT HMCIOJIB30BAaHUS MMOCTYJIATOB 4aCTHOTO
mpaBa ¥ ONUPAaThCs Ha HOPMBI IYONMYHOTO TpaBa, CIOCOOCTBYIOIIHE pa3pelIeHUIO
CIIOPOB B OOIIUX MHTEPECAX.

DNUJIor

68. He3aBUCHUMBIN SKCHEPT BHIPAXKAET YAOBICTBOPEHHE B CBSA3H C TeM, UTO Ojaromaps
Bce Oojee MMPOKOMY MPU3HAHHUIO €TO MaHJaTa CTal0 MOCTyMaTh OoJyiblie WHpOpMa-
MU OT IPaBHTEILCTB, HAIMOHAJIBHBIX NPaBO3AIMMTHBIX YYPEXKACHHUU, opraHu3anuil
rpaxIaHCKOTO 00IIecTBa M Hay4YHBIX KpyroB. OH MIPUBETCTBYST KOHTAKTHI C 3aMHTepe-
COBaHHBIMH CTOPOHAMH M3 BCEX CMEXHBIX oOmacTtell u Hameercs paboTaTth BMecCTe ¢
HUMH B IPEICTOAIIEM OTYETHOM TOXY.

69. B 3zakmrouenme He3aBHCHUMBIH 3KcmepT XOTenl OBl eme pa3 BBICOKO OIEHHTHh
HEYCTaHHBIC YCWJINS W BBICOKHU mpodeccuonanusm corpynaukoB YBKIIY u mpocurs
Ienepanpuyro AccaMmO0iei0 BBIIEIUTH JAOIMOJHHUTEIBHBIE PECYpCHl Ha JEATEIbHOCTH
YBKIIY.
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[Tonvko na anenutickom ssvixe]

Selected Activities
Participation at side-events during the 27th, 28th and 29th sessions of the HR Council and side-
events during UPR sessions.

» 9 October 2014: Keynote speaker at the Erskine Childers lecture on the right to peace,
London.

e 23-24 October: Participation in two panels of the International Law Association, on
international governance and geo-engineering, and on new Special Procedures mandates,
New York.

» 6-9 December: Conference on the humanitarian impact of nuclear weapons, Vienna.
» 13 December: “Parliaments and the United Nations”, United Nations Association, Bern.
» 27 January 2015: bilateral consultation with trade experts at South Centre, Geneva.

* 10 February: Panel discussion, “Combating Violence and Discrimination against Women,
Carter Center, Atlanta.

» 11-12 February: Conference on Democracy and democratic elections, including bilateral
meeting with President Carter, Atlanta.

« 19 March: Symposium on Unilateral Sanctions, Legal Policy and Business Challenges,
London Centre of International Law Practice, London.

» 20-21 April: Consultation convened by the Independent Expert on human rights and
international solidarity, Geneva

» 20-24 April: Participation in the open-ended inter-governmental working group on the
right to peace.

* 27 April: Video message to Women’s International League for Peace and Freedom
(WILPF)’s Conference on Peace, The Hague.

« 28 April: Bilateral consultations with trade experts at IPU, Geneva.
» 4 May: Bilateral consultations with trade experts at ILO and WHO

+ 5 May: Expert consultation on free trade and investment agreements, Geneva (see
Appendix 2).

* 19 May: Conference on unilateral economic sanctions, Institute of Democracy and
Cooperation, Paris.

» 8-12 June: Annual meeting of Special Procedures mandate holders, Geneva.

Questionnaire of the Independent Expert on the promotion
of a democratic and equitable international order

1) In your views, do free trade and investment agreements promote or obstruct an
international order that is more democratic and equitable? Can you provide positive or
negative examples of the effects of free trade and investment agreements on human
rights, including labour standards, prohibition of child labour, minimum wage levels,
vacation and pension entitlements, gender equality etc.?
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2) How do States ensure that the genuine will of the people is respected when free
trade and investment agreements are elaborated, negotiated, ratified and implemented?

3) How do States ensure that the distribution of benefits and wealth derived from
free trade and investment agreements is proportional to all its parties, as well as third-
parties that may also be impacted? In particular what fiscal measures are in place to
ensure that profits are legitimately taxed and to prevent the use of tax havens or tax
avoidance schemes.

(@) To what extent can affected groups be identified and consulted in order to
mitigate potential adverse effects of these agreements on their human rights? To what
extent are all stakeholders consulted, including labour unions, syndicates, environmental
protection organizations, health professionals, ombudsmen?

(5) How can Parliaments ensure transparency and accountability in the process of
elaboration, negotiation, ratification and implementation of trade and investment
agreements to ensure that human rights are respected, protected and fulfilled?

(6) What recommendations could be provided as guiding principles to strengthen
disclosure of information to enable meaningful participation in the decision-making
process in relation to these agreements?

@) Have opinion polling and referenda been used before the adoption of past trade
and investment agreements, and how could these mechanisms be effectively employed in
current negotiations?

(8) To the extent that globalization impacts all States, whether parties of free trade
and investment agreements or not, how can the democratic participation of all States in
global decision-making processes be advanced?

9 To what extent do free trade agreements or investment agreements compromise
the sovereignty of States over domestic policy decisions on the protection of public
health, the environment, promotion of local industries and agriculture? Are there human
rights clauses or provision for exceptions to ensure the respect of human rights?

(10)  What jurisdiction is competent to judge alleged breaches of a free trade or
investment agreement? What are the appeal possibilities? What kind of sanctions can be
imposed?

(11)  In States parties to free trade and investment agreements, what recourses and
remedies are available to States, corporations, groups and individuals, including
indigenous peoples, in case human rights are violated?

Concept Note of the Consultation on the impact of free trade
and investment agreements on an equitable and democratic international
order, 5 May 2015

Background

1. The mandate of the Independent Expert was created by Human Rights Council
resolution 18/6 in September 2011. Subsequent resolutions 21/9, 25/15 and 27/9 have
complemented the mandate’s terms of reference. The first, and current, mandate holder,
Mr. Alfred de Zayas, was appointed effective 1 May 2012. To date, the Independent Expert has
presented three substantive reports to the Human Rights Council and three reports to the General
Assembly on various issues falling within his mandate including on fostering full, equitable and
effective participation in conduct of public affairs; the adverse impacts of military expenditures
on a democratic international order; the right of self-determination, as well as initiatives and

GE.15-11570



A/HRC/30/44

mechanisms promoting the right to peace, international cooperation, and enhanced participation
of States and civil society in global decision-making.

2. In resolution A/HRC/RES/25/15, the Human Rights Council calls upon Members states
“to fulfil their commitment ... to maximize the benefits of globalization through, inter alia, the
strengthening and enhancement of international cooperation to increase equality of opportunities
for trade, economic growth and sustainable development...”, reiterating ... that only through
broad and sustained efforts to create a shared future based upon our common humanity and all
its diversity can globalization be made fully inclusive and equitable.”

3. Inrecent years, globalization has fostered trade as well as cultural and human exchange,
which ultimately has benefitted economic growth. Globalization has provided opportunities for
improved standards of living and poverty reduction, but it has also caused unemployment in
some sectors, dismantled local industries and triggered population movements and migration.
Moreover, the increasing influence of trade in global, regional and bilateral relations between
States has in many instances led to growing inequalities both between States and within States.
While globalization has allowed for the empowerment of individuals and communities in
various domains, the increased rapidity of trade liberalization today, especially in terms of
financial flows and corporations’ influential capacity, renders it pertinent to examine the
continuing effects of trade and investment agreements on a democratic and equitable
international order.

4. Accordingly, the Independent Expert intends to examine the impact of free trade and
investment agreements on a democratic and equitable international order in his upcoming reports
to the Human Rights Council and to the General Assembly.

5. As part of the process of elaborating these reports, the Independent Expert is convening a
one-day expert consultation on 5 May 2015 in Geneva, Switzerland.

2. Objectives
6. The consultation intends to:

(i) Seek the views of experts on the impact of free trade and investment agreements
on the protection and promotion of human rights and the promotion of a democratic and
equitable international order;

(i) Explore ways in which globalization in trade-related areas could advance, rather
than hinder, the realization of an international order that is more democratic and more equitable;

(iii) Gather suggestions for concrete and pragmatic recommendations for his reports
to the Human Rights Council and General Assembly.

3. Expected outcome

7. The expected outcome of this meeting is to provide inputs and suggestions to inform the
Independent Expert’s 2015 reports to the Human Rights Council and the General Assembly.
Participants are encouraged to put forward possible recommendations for inclusion in these
reports. Written submission before or after the consultation are welcome.

4.  Thematic focus

8.  The meeting is expected to address the following issues:
Public participation

9.  The level of proactive information provided by governments and transnational enterprises
and financiers in the process of elaboration, negotiation and adoption of free trade and
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investment agreements and the opportunity of the public to meaningfully participate in the
process are often not compliant with article 25 of the ICCPR. The rapid adoption of these
agreements in parliaments with little consultation or participation, often influenced by lobbyists,
prevents the electorate from voting on issues that affect them directly.

10. For this reason it is imperative to examine the role of Parliaments in monitoring the
elaboration, negotiation and adoption of these agreements, their responsibility to legislate for the
public interest notwithstanding FTAs, their power of modification and/or termination of FTA
agreements that conflict with the proper exercise of State competences in protecting the
environment, health and labour standards. The role of Parliaments in regulating the activities of
transnational enterprises, especially in areas of environmental protection and health standards
will also be discussed.

Impact on human rights

11. Existing and proposed free trade and investment agreements have far-reaching effects on
human rights. International agreements impact the rights to employment and labour, the right to
health, the right to food, and the right to a safe, clean, healthy and sustainable environment. The
normative framework to be examined will include the United Nations Charter, the two human
rights covenants, the conventions on the rights of the child, the convention on migrant workers,
the ILO Conventions on labour standards, WHO Conventions including the Framework
Convention on Tobacco Control, and soft law resolutions and declarations including the 1998
ILO Declaration on Fundamental Principles and Rights at Work, the Guidelines on Business and
Human Rights and the Declaration on the Right to Development.

12. A review of human rights concerns that have arisen in the past on the basis of the
experience with free trade and investment agreements, especially concerning States’ obligation
to adopt measures to progressively advance economic, social and cultural rights will notably be
discussed. The “chilling effect” of the threat of costly Investor State Dispute Settlements (ISDS)
arbitrations, which may deter States in adopting social legislation, will also be explored. The
question arises whether transnational corporations can ever be allowed to hinder the competence
of States to legislate in the public interest, and whether States can waive their competences
without negating the ontological nature of the sovereign State as understood in the UN Charter.

13. Participants will examine the pertinence of human rights impact assessments in the
process of elaboration of free trade and investment agreements, as well as the usefulness of
subsequent or follow-up human rights impact assessment.

Reviewing the primacy of human rights treaty obligations over Free Trade and Investment
Agreements

14.  During the consultation, participants will be able to express their views on the primacy of
the UN Charter and in particular its human rights provisions over other treaties (Cf. Art. 103 of
the UN Charter). The discussion should also address experiences with the use of exception
clauses or clauses that allow States to legislate in the public interest without fearing financial
consequences before 1ISDS Tribunals. To the extent that free trade and investment agreements
hinder the State’s function of legislating in the public interest and result in violations of human
rights treaties including ICCPR, ICESCR, ILO and WHO Conventions, they may be considered
contra bonos mores and as such null and void pursuant to article 53 of the Vienna Convention on
the Law of Treaties (CVLT). Customary international law on these issues should be revisited,
including general principles of law (Art. 38 ICJ statute) including good faith (Art. 26 Vienna
Convention on the Law of Treaties) and the concept of abuse of rights contained in the
legislation of many countries.

15. A review of the establishment of ISDS Tribunals and issues of conflict of interests and a
review of the jurisprudence of ISDS arbitrations, including the possibilities of challenging
arbitration awards will be discussed. In particular, the possibility and modalities of refusing
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implementation of arbitration awards and the consequence of such refusal will be explored, as
well as the experience made by States in suing transnational corporations for environmental
damage (the polluter pays principles) and endangering public health. In this context participants
should consider whether the establishment of parallel systems of dispute settlement are
compatible with the State’s obligation to ensure that suits at law are examined by independent
tribunals. Separate and unaccountable dispute settlement mechanisms seem to be contrary to the
rule of law, in particular to article 14(1) ICCPR.

Pragmatic recommendations to make globalization work for human rights

16. Global challenges include privatization, the role of the World Bank and its International
Center for Settlement of Investment Disputes, the WTO and the IMF, foreign debt management,
default, unilateral sanctions, extraterritorial application of laws, etc.

17. Participants will discuss general issues about the impact of globalisation on human rights,
including the ideas of taxation of transnational enterprises and phasing-out of tax havens and
formulate recommendations thereon.

18. Among possible recommendations are the modification or termination of free trade and
investment agreements that have led to violations of human rights. Participants consider the
grounds for denunciation, invalidity, suspension, modification or termination of treaties laid
down in the VCLT, including error (art. 48), fraud (art. 49), corruption (art. 50), coercion
(arts. 51 and 52), conflict with peremptory norms (art. 53), implied right of denunciation or
withdrawal (art. 56), breach (art. 60), supervening impossibility of performance (art. 61),
fundamental change of circumstances (art. 62), emergence of a new jus cogens norm (art. 64),
and the procedure to follow (arts. 65 et seq.)

19. Participants may also consider the feasibility for the General Assembly or some other
body such as the ILO or WHO to request advisory opinions from the International Court of
Justice on the primacy of human rights over FTAs and on available mechanisms to provide
redress to victims.

Guiding Principles on business and human rights: Implementing the United
Nations ‘Protect, Respect and Remedy’ Framework — excerpts

20. The Human Rights Council endorsed the Guiding Principles in its resolution 17/4 of
16 June 2011.

Guiding principle 9

States should maintain adequate domestic policy space to meet their human rights obligations
when pursuing business-related policy objectives with other States or business enterprises, for
instance through investment treaties or contracts.

Commentary

Economic agreements concluded by States, either with other States or with business
enterprises — such as bilateral investment treaties, free trade agreements or contracts for
investment projects — create economic opportunities for States. But they can also affect the
domestic policy space of Governments. For example, the terms of international investment
agreements may constrain States from fully implementing new human rights legislation, or put
them at risk of binding international arbitration if they do so. Therefore, States should ensure
that they retain adequate policy and regulatory ability to protect human rights under the terms of
such agreements, while providing the necessary investor protection.
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Guiding principle 25

As part of their duty to protect against business-related human rights abuse, States must take
appropriate steps to ensure, through judicial, administrative, legislative or other appropriate
means, that when such abuses occur within their territory and/or jurisdiction those affected have
access to effective remedy.

Report of the Working Group on the issue of human rights and
transnational corporations and other business enterprises,
A/HRC/29/28 — excerpts

Transparency in investment arbitration

21. A significant opportunity for increasing transparency in the area of investor-State
arbitration has arisen from work of the Working Group on Arbitration and Conciliation of the
United Nations Commission on International Trade Law (UNCITRAL). The UNCITRAL
Working Group started working on transparency in 2010, with a mandate that stressed the
importance of ensuring transparency in investor-State dispute settlements (A/6317, para. 314). In
a written submission in support of that mandate, a Member State observed that the lack of
transparency in investor-State arbitration was contrary to the fundamental principles of good
governance and human rights upon which the United Nations is founded (see A/CN.9/662,
para. 20). That work has culminated in two major texts: (a) the rules on transparency in treaty-
based investor-State arbitration, which came into effect on 1 April 2014; and (b) a convention on
transparency® (the United Nations Convention on Transparency), which was finalized by the
Commission in July 2014 and opened for signature on 17 March 2015. The Working Group on
the issue of human rights and transnational corporations and other business enterprises
welcomes these new transparency rules.

22. Both the Guiding Principles and the UNCITRAL work on transparency back procedural
and legal transparency and take a practical approach to achieving that aim. The new
UNCITRAL rules on transparency seek to address a regular concern with investor-State dispute
settlement cases — namely that their typically confidential and non-participatory nature does not
allow for involvement by affected stakeholders, or for an adequate balance between the need for
States to ensure that they retain adequate policy and regulatory ability to protect human rights
and provide investor protection, as clarified in Guiding Principle 9. With the new UNCITRAL
rules and the United Nations Convention on Transparency in Treaty-based Investor-State
Arbitration, States have a practical means to promote good governance and respect for human
rights with a broader policy framework that is aligned with the Guiding Principles.®

23. These rules, when they apply, provide a transparent procedural regime under which
investment treaty arbitrations are conducted. They can be used in investor-State arbitrations
initiated under UNCITRAL arbitration rules, as well as under other institutional arbitration rules
or in ad hoc proceedings. States can now incorporate them into investment treaties concluded on
or after 1 April 2014, but for the rules to apply to disputes arising under the more than
3,000 investment treaties concluded before that date, the States parties to a treaty, or disputing
parties in an investor-State arbitration, would need to agree to apply the rules under that treaty or
to that dispute. This highlights the importance of the Convention on Transparency, which
provides an efficient, multilateral mechanism by which States can agree, subject to relevant
reservations, to apply the rules to all arbitrations arising under their investment treaties
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% A/CN.9/812 and www.uncitral.org/pdf/english/texts/arbitration/transparency-convention/
Transparency-Convention-e.pdf. The Working Group chairperson was invited to speak at the
March 2015 signing ceremony.

% http://blogs.lse.ac.uk/investment-and-human-rights/portfolio-items/transparency-in-investment-
treaty-arbitration-and-the-un-guiding-principles-on-business-and-human-rights-the-new-uncitral-
rules-and-convention-on-transparency/.
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concluded before 1 April 2014. The Working Group welcomes the rules and considers that an
obvious step for States to remedy incoherence between current modes of investment with norms
for good governance and human rights considerations, including those set out in the Guiding
Principles, would be to sign and ratify the Convention.

24. The Working Group is pleased to have had the opportunity to engage with UNCITRAL,
including at its forty-seventh session in July 2014, and to note that in the report of that session
the Commission agreed that the UNCITRAL secretariat should monitor developments in the
area of business and human rights, in cooperation with relevant bodies within the United Nations
and beyond and inform the Commission about developments of relevance to UNCITRAL work
(see A/69/17, para. 204).

Guiding principles on human rights impact assessments of trade
and investment agreements, A/HRC/19/59/Add.5 — excerpts

25.  All States should prepare human rights impact assessments prior to the conclusion of trade
and investment agreements.

26. States must ensure that the conclusion of any trade or investment agreement does not
impose obligations inconsistent with their pre-existing international treaty obligations, including
those to respect, protect and fulfil human rights.

27. Human rights impact assessments of trade and investment agreements should be prepared
prior to the conclusion of the agreements and in time to influence the outcomes of the
negotiations and, if necessary, should be completed by ex post impact assessments. Based on the
results of the human rights impact assessment, a range of responses exist where an
incompatibility is found, including but not limited to the following:

@) Termination of the agreement;

(b) Amendment of the agreement;

(c) Insertion of safeguards in the agreement;
(d) Provision of compensation by third-State parties;
(e) Adoption of mitigation measures.

28. Each State should define how to prepare human rights impact assessments of trade and
investment agreements it intends to conclude or has entered into. The procedure, however,
should be guided by a human rights-based approach, and its credibility and effectiveness depend
on the fulfilment of the following minimum conditions:

@) Independence;

(b) Transparency;

(c) Inclusive participation;

(d) Expertise and funding; and
(e) Status.

29. While each State may decide on the methodology by which human rights impact
assessments of trade and investment agreements will be prepared, a number of elements should
be considered:

@ Making explicit reference to the normative content of human rights obligations;

(b) Incorporating human rights indicators into the assessment; and
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(c) Ensuring that decisions on trade-offs are subject to adequate consultation
(through a participatory, inclusive and transparent process), comport with the principles of
equality and non-discrimination, and do not result in retrogression.

30. States should use human rights impact assessments, which aid in identifying both the
positive and negative impacts on human rights of the trade or investment agreement, to ensure
that the agreement contributes to the overall protection of human rights.

31. To ensure that the process of preparing a human rights impact assessment of a trade or
investment agreement is manageable, the task should be broken down into a number of key steps
that ensure both that the full range of human rights impacts will be considered, and that the
assessment will be detailed enough on the impacts that seem to matter the most:

@) Screening;

(b) Scoping;

(©) Evidence gathering;

(d) Analysis;

(e) Conclusions and recommendations; and
() Evaluation mechanism.

International Labour Organisation Declaration on Fundamental Principles
and Rights at Work and its Follow-Up, adopted by the International
Labour Conference at its eighty-sixth session,

Geneva, 18 June 1998 (Annex revised 15 June 2010) — excerpts

“2.  Declares that all Members, even if they have not ratified the Conventions in question, have
an obligation arising from the very fact of membership in the Organization to respect, to
promote and to realize, in good faith and in accordance with the Constitution, the principles
concerning the fundamental rights which are the subject of those Conventions, hamely:

@) freedom of association and the effective recognition of the right to collective
bargaining;

(b) the elimination of all forms of forced or compulsory labour;
(c) the effective abolition of child labour; and

(d) the elimination of discrimination in respect of employment and occupation.”

Declaration of Santa Cruz, Bolivia, 17 June 2014 — excerpts

In its Declaration, the 134 members of the Group of 77 expressed their concern about the
negative impact of certain trade agreements on developing countries:

64. We note with great concern that non-communicable diseases have become an
epidemic of significant proportions, undermining the sustainable development of member States.
In that sense, we acknowledge the effectiveness of tobacco control measures for the
improvement of health. We reaffirm the right of member States to protect public health and, in
particular, to ensure universal access to medicines and medical diagnostic technologies, if
necessary, including through the full use of the flexibilities in the Doha Declaration on the
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement) and
Public Health.
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169. We believe that trade rules, in WTO or in bilateral and regional trade agreements,
should enable developing countries to have sufficient policy space so that they can make use of
policy instruments and measures that are required for their economic and social development.
We reiterate our call for the effective strengthening of the special and differential treatment and
less than full reciprocity principles and provisions in WTO so as to broaden the policy space of
developing countries and enable them to benefit more from the multilateral trading system. We
also call for bilateral trade and investment agreements involving developed and developing
countries to have sufficient special and differential treatment for developing countries to enable
them to retain adequate policy space for social and economic development.

UNCTAD Database of Investor-State Dispute Settlement (ISDS) in 2014%

Year the case  Respondent Home State of Arbitration Outcome/Status

Case title was initiated State investor (claimant) Legal Instrument Rules of proceedings

A11Y Ltd v. Czech Republic 2014 Czech United Kingdom Czech Republic-UK BIT UNCITRAL Pending
Republic

Albaniabeg Ambient Sh.p.k, 2014 Albania Italy  Energy Charter Treaty ICSID Pending

M. Angelo Novelli and
Costruzioni S.r.l. v. Republic
of Albania (ICSID Case

No. ARB/14/26)

Alpig AG v. Romania 2014 Romania Switzerland Switzerland-Romania ICSID Pending
(ICSID Case BIT; Energy Charter

No. ARB/14/28) Treaty

Anglia Auto Accessories, 2014 Czech United Kingdom Czech Republic-UK BIT SCC Pending
lvan Peter Busta and Jan Republic

Peter Busta v. Czech

Republic

Anglo American PLC v. 2014 Venezuela, United Kingdom United Kingdom- ICSID AF Pending
Bolivarian Republic of Bolivarian Venezuela BIT

Venezuela (ICSID Case Republic of

No. ARB(AF)/14/1)

Ansung Housing Co., Ltd. v. 2014 China Korea, China-Republic of Korea ICSID Pending
People’s Republic of China Republic of BIT (2007)

(ICSID Case

No. ARB/14/25)

Ayoub-Farid Saab and Fadi 2014 Cyprus Lebanon Cyprus-Lebanon BIT ICC Pending
Saab v. Cyprus

Bear Creek Mining 2014 Peru Canada Canada-Peru FTA ICSID Pending

Corporation v. Republic of
Peru (ICSID Case
No. ARB/14/21)

Beijing Urban Construction 2014 Yemen China China-Yemen BIT ICSID Pending
Group Co. Ltd. v. Republic

of Yemen (ICSID Case

No. ARB/14/30)

Blusun S.A., Jean-Pierre 2014 Italy Belgium; France;  Energy Charter Treaty ICSID Pending
Lecorcier and Michael Stein Germany

v. Italian Republic (ICSID

Case No. ARB/14/3)

% http://unctad.org/en/Pages/DIAE/ISDS.aspx
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Case title

Year the case
was initiated

Respondent Home State of
State investor (claimant)

Legal Instrument

Arbitration Outcome/Status
Rules of proceedings

Casinos Austria
International GmbH and
Casinos Austria
Aktiengesellschaft v.
Argentine Republic (ICSID
Case No. ARB/14/32)

CEAC Holdings Limited v.
Montenegro (ICSID Case
No. ARB/14/8)

Cem Uzan v. Republic of
Turkey

City-State N.V., Praktyka
Asset Management
Company LLC, Crystal-
Invest LLC and Prodiz LLC
v. Ukraine (ICSID Case
No. ARB/14/9)

Corona Materials, LLC v.
Dominican Republic (ICSID
Case No. ARB(AF)/14/3)

Cyprus Popular Bank Public
Co. Ltd. v. Hellenic
Republic (ICSID Case

No. ARB/14/16)

David Aven, Samuel Aven,
Carolyn Park, Eric Park,
Jeffrey Shioleno, Giacomo
Buscemi, David Janney and
Roger Raguso v. Costa Rica

Elektrogospodarstvo
Slovenije - razvoj
ininzeniring d.o.o. v. Bosnia
and Herzegovina (ICSID
Case No. ARB/14/13)

EuroGas Inc. and Belmont
Resources Inc. v. Slovak
Republic (ICSID Case
No. ARB/14/14)

Highbury International AVYV,
Compaiia Minera de Bajo
Caroni AVYV, and Ramstein
Trading Inc. v. Bolivarian
Republic of Venezuela
(ICSID Case

No. ARB/14/10)

IBT Group LLC,
Constructor, Consulting and
Engineering (Panama) SA
and International Trade and
Business and Trade, LLC v.
Republic of Panama (ICSID
Case No. ARB/14/33)

2014

2014

2014

2014

2014

2014

2014

2014

2014

2014

2014

Argentina Austria

Montenegro Cyprus

Data not
available

Netherlands

Turkey

Ukraine

United States of
America

Dominican
Republic

Greece Cyprus

United States of
America

Costa Rica

Bosnia and Slovenia

Herzegovina

Slovakia
States of America

Venezuela, Netherlands
Bolivarian

Republic of

United States of
America

Panama

Argentina-Austria BIT

Cyprus-Serbia and
Montenegro BIT

Energy Charter Treaty

Netherlands-Ukraine
BIT

CAFTA

Cyprus-Greece BIT

ICSID

ICSID

SCC

ICSID

ICSID AF

ICSID

CAFTA UNCITRAL

Energy Charter Treaty;
Bosnia Herzegovina-
Slovenia BIT

Canada; United Slovakia/Czechoslovakia

-US BIT; Canada-
Slovakia BIT

Netherlands-Venezuela
BIT

Panama-US BIT

ICSID

ICSID

ICSID

ICSID

Pending

Pending

Pending

Pending

Pending

Pending

Pending

Pending

Pending

Pending

Pending
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Case title

Year the case
was initiated

Respondent

Home State of

State investor (claimant)

Arbitration Outcome/Status

Legal Instrument

Rules of proceedings

Infinito Gold Ltd. v.
Republic of Costa Rica
(ICSID Case No. ARB/14/5)

InfraRed Environmental
Infrastructure GP Limited
and others v. Kingdom of
Spain (ICSID Case

No. ARB/14/12)

loan Micula, Viorel Micula
and others v. Romania
(ICSID Case

No. ARB/14/29)

JML Heirs LLC and J.M.
Longyear LLC v. Canada

Krederi Ltd. v. Ukraine
(ICSID Case
No. ARB/14/17)

Louis Dreyfus Armateurs v.
India

Masdar Solar & Wind
Cooperatief U.A. v.
Kingdom of Spain (ICSID
Case No. ARB/14/1)

Michael Dagher v. Republic
of the Sudan (ICSID Case
No. ARB/14/2)

NextEra Energy Global
Holdings B.V. and NextEra
Energy Spain Holdings B.V.
v. Kingdom of Spain (ICSID
Case No. ARB/14/11)

Nusa Tenggara Partnership
B.V. and PT Newmont Nusa
Tenggara v. Republic of
Indonesia (ICSID Case

No. ARB/14/15)

Oded Besserglik v. Republic
of Mozambique (ICSID
Case No. ARB(AF)14/2)

Red Eléctrica Internacional
SAU v. Bolivia

RENERGY S.arl. v.
Kingdom of Spain (ICSID
Case No. ARB/14/18)

RWE Innogy GmbH and
RWE Innogy Aersa S.A.U.
v. Kingdom of Spain (ICSID
Case No. ARB/14/34)

2014 Costa Rica

2014 Spain

2014 Romania

2014 Canada

2014 Ukraine

2014 India
2014 Spain
2014 Sudan

2014 Spain

2014  Indonesia

2014Mozambique

2014 Bolivia,
Plurinational
State of

2014 Spain

2014 Spain

Canada

United Kingdom

Sweden

United States
of America

United Kingdom

France

Netherlands

Jordan; Lebanon

Netherlands

Netherlands

South Africa

Spain

Data not

available

Germany

Mozambique - South

Energy Charter Treaty

Energy Charter Treaty

Canada-Costa Rica BIT ICSID
Energy Charter Treaty ICSID
Romania-Sweden BIT ICSID

NAFTA Data not
available
Ukraine-UK BIT ICSID

France-India BIT UNCITRAL

Energy Charter Treaty ICSID
Jordan-Sudan BIT; ICSID
Lebanon-Sudan BIT
Energy Charter Treaty ICSID
Indonesia-Netherlands ICSID

BIT

ICSID AF
Africa BIT

Spain-Bolivia BIT UNCITRAL

ICSID

ICSID

Pending

Pending

Pending

Pending

Pending

Pending

Pending

Pending

Pending

Discontinued
(for unknown
reasons)

Pending

Settled

Pending

Pending
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Year the case
Case title was initiated

Respondent Home State of Arbitration Outcome/Status

State investor (claimant) Legal Instrument

of proceedings

Sodexo Pass International 2014
SAS v. Hungary (ICSID
Case No. ARB/14/20)

Tarique Bashir and SA 2014
Interpétrol Burundi v.

Republic of Burundi (ICSID

Case No. ARB/14/31)

Unidén Fenosa Gas, S.A. v. 2014
Arab Republic of Egypt
(ICSID Case No. ARB/14/4)

United Utilities (Tallinn) 2014
B.V. and Aktsiaselts Tallinna

Vesi v. Republic of Estonia

(ICSID Case

No. ARB/14/24)

VICAT v. Republic of 2014
Senegal (ICSID Case
No. ARB/14/19)

Vodafone International 2014
Holdings BV v. India

Zelena N.V. and Energo- 2014
Zelena d.o.o Indija v.

Republic of Serbia (ICSID

Case No. ARB/14/27)

Hungary France France-Hungary BIT ICSID

Burundi Belgium  Belgium/Luxembourg- ICSID

Burundi BIT

Egypt Spain Egypt-Spain BIT ICSID

Estonia Netherlands Estonia-Netherlands BIT ICSID

Senegal France France-Senegal BIT ICSID

India Netherlands  India-Netherlands BIT UNCITRAL

Serbia Belgium  Belgium/Luxembourg- ICSID

Serbia BIT

Pending

Pending

Pending

Pending

Pending

Pending

Pending

UNCTAD Investment Policy Framework for Sustainable Development — excerpt®

Core Principles for investment policymaking for sustainable development

Area

Core Principles

1 Investment for
sustainable
development

2 Policy coherence

3  Public governance
and institutions

4 Dynamic
policymaking

» The overarching objective of investment
policymaking is to promote investment for inclusive
growth and sustainable development.

* Investment policies should be grounded in a country’s
overall development strategy. All policies that impact
on investment should be coherent and synergetic at
both the national and international level.

* Investment policies should be developed involving all
stakeholders, and embedded in an institutional
framework based on the rule of law that adheres to high
standards of public governance and ensures predictable,
efficient and transparent procedures for investors.

* Investment policies should be regularly reviewed for
effectiveness and relevance and adapted to changing
development dynamics.

% http://unctad.org/en/Pages/DIAE/International%20Investment%20Agreements%20(11A)/I1A-

IPFSD.aspx
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Area

Core Principles

10

11

Balanced rights and
obligations

Right to regulate

Openness to
investment

Investment
protection and
treatment

Investment
promotion and
facilitation

Corporate
governance and
responsibility

International
cooperation

* Investment policies should be balanced in setting out
rights and obligations of States and investors in the
interest of development for all.

* Each country has the sovereign right to establish entry
and operational conditions for foreign investment,
subject to international commitments, in the interest of
the public good and to minimize potential negative
effects.

* In line with each country’s development strategy,
investment policy should establish open, stable and
predictable entry conditions for investment.

* Investment policies should provide adequate
protection to established investors. The treatment of
established investors should be non-discriminatory in
nature.

* Policies for investment promotion and facilitation
should be aligned with sustainable development goals
and designed to minimize the risk of harmful
competition for investment.

* Investment policies should promote and facilitate the
adoption of and compliance with best international
practices of corporate social responsibility and good
corporate governance.

* The international community should cooperate to
address shared investment-for-development policy
challenges, particularly in least developed countries.
Collective efforts should also be made to avoid
investment protectionism.
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UNCATD IIA Issues Note No. 2, Investor-State Dispute Settlement: Review of

Developments in 2014, May 2015°
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Most frequent home States (total as of end 2014)
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UNCTAD Expert Meeting on the Transformation of the International
Investment Agreement Regime: The Path Ahead,
25-27 February 2015 — excerpts®

Item 3 Transformation of the international investment agreement regime

4. Pursuant to the terms of reference agreed by the Extended Bureau of the Trade and
Development Board in September 2014, the experts will discuss the path ahead for the
international investment agreement (11A) regime. Challenges arising from the negotiation of
I1As and their implementation suggest that the time has come to revisit the 1A regime with a
view to transforming it. Such challenges include the move towards megaregional agreements
and the increasing number of investor—State dispute settlement (ISDS) cases.

5. Member States and IlA stakeholders at the 2014 I1A Conference, held in connection
with the World Investment Forum in Geneva in October, called upon UNCTAD to develop a
road map for the reform of the 11A regime and sketched the contours of such reform.

6. A number of developments characterize the current I1A regime and set the background
against which such reform would be undertaken.

7. First, the balance is gradually shifting from bilateral treaty making to regional treaty
making, including through megaregional agreements, such as the Regional Comprehensive
Economic Partnership, the Trans-Pacific Partnership, or the Transatlantic Trade and Investment
Partnership. These agreements, also known as “megaregionals”, could have systemic
implications for the I1A regime: they could either contribute to the consolidation of the existing
treaty landscape or create further inconsistencies through overlap with existing 11As, including
those at the plurilateral level (World Investment Report 2014).

8. Second, the second-highest number of treaty-based 1SDS cases were brought against
host countries in 2014. Host countries — both developed and developing — have learned that
ISDS claims can be used by foreign investors in unanticipated ways, as a number of recent cases
have challenged measures adopted in the public interest (World Investment Report 2014). This
has sparked growing interest in reform of the investment dispute settlement system.

% TD/B/C.II/EM.4/1 available at: http://unctad.org/en/Pages/MeetingDetails.aspx?meetingid=643
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9. Third, an increasing number of countries are concluding I1As with novel provisions
aimed at rebalancing the rights and obligations between States and investors, as well as ensuring
coherence between I1As and other public policy objectives, in response to the recognition that
inclusive growth and sustainable development need to be placed at the core of international
investment policymaking (2013 and 2014 editions of the World Investment Report).

UNCTAD Trade and Development Report 2014 — excerpts (pp. 46-48)

In an increasingly globalizing world, no less than at the domestic level, market activity
also requires a framework of rules, restraints and norms. And, no different from the domestic
level, the weakening and strengthening of that framework is a persistent feature. However, there
are two important differences. The first is that the international institutions designed to support
that framework depend principally on negotiations among States with regard to their operation.
Essentially these States must decide on whether and how much of their own policy space they
are willing to trade for the advantages of having international rules, disciplines and support.
Inevitably, in a world of unequal States, the space required to pursue their own national
economic and social development aspirations varies, as does the likely impact of an individual
country’s policy decisions on others. Managing this trade-off is particularly difficult at the
multilateral level, where the differences among States are the most pronounced. Second, the
extent to which different international economic forces can intrude on a country’s policy space
also varies. | n particular, cross-border financial activities, as Kindleberger (1986) noted in his
seminal discussion of international public goods, appear to be a particularly intrusive factor. But
in today’s world of diminished political and legal restraints on cross-border economic
transactions, finance is not the only such source; as chapter V notes, there are also very large
asymmetries in international production, in particular with the lead firms in international
production networks, which are also altering the space available to policymakers.

The growing interdependence among States and markets provides the main rationale for a
well-structured system of global economic governance with multilateral rules and disciplines. I n
principle, such a system should ensure the provision of global public goods such as international
economic and financial stability and a more open trading system. | n addition, it should be
represented by coherent multilateral institutional arrangements created by intergovernmental
agreements to voluntarily reduce sovereignty on a reciprocal basis. The guiding principle of such
arrangements should be their ability to generate fair and inclusive outcomes. This principle
should inform the design, implementation and enforcement of multilateral rules, disciplines and
support mechanisms. These would contribute significantly to minimizing adverse international
spillovers and other negative externalities created by national economic policies that focus on
maximizing national benefits. From this perspective, how these arrangements manage the
interface between different national systems (from which they ultimately draw their legitimacy),
rather than erasing national differences and establishing a singular and omnipotent economic and
legal structure, best describes the objectives of multilateralism.

The extent to which national development strategies respond to national needs and
priorities can be limited or circumscribed by multilateral regimes and international rules, but
equally, they can be influenced by economic and political pressures emanating from the
workings of global markets, depending on the degree of integration of the country concerned.
While the extent and depth of engagement with the global economy may result from domestic
economic policy choices, subsequent policies are likely to be affected by that engagement,
sometimes in a way and to an extent not anticipated. As noted in TDR 2006, it is not only
international treaties and rules, but also global market conditions and policy decisions in other
countries that have an impact on policy space. Global imbalances of power (both economic and
political) also remain undeniably significant in affecting the capacities of governments of
different countries to engage in the design and implementation of autonomous policies.

GE.15-11570
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There are valid concerns that the various legal obligations emerging from multilateral,
regional and bilateral agreements have reduced national policy autonomy by restricting both the
available range and the efficacy of particular policy instruments. At the same time, multilateral
disciplines can operate to reduce the inherent bias of international economic relations in favour
of countries that have greater economic or political power (Akyiiz, 2007). Those disciplines can
simultaneously restrict (particularly de jure) and ease (particularly de facto) policy space. In
addition, the effectiveness of national policies tends to be weakened, in some instances very
significantly, by the global spread of market forces (especially financial markets) as well as by
the internalization of markets within the operations of large international firms.

It is important to consider whether, how and to what extent policy space is reduced and
reconfigured. Limits on policy space resulting from obligations or pressures to deregulate
markets tend to circumscribe the ability of governments to alter patterns of market functioning to
meet their broader social and developmental objectives. Yet unfettered market processes are
unlikely to deliver macroeconomic and financial stability, full employment, economic
diversification towards higher value added activities, poverty reduction and other socially
desirable outcomes.

But while national policies are obviously affected by the extent of policy space available,
as determined by the external context, they are also — and still fundamentally — the result of
domestic forces. These include, among others, politics and the political economy that determine
the power and voice of different groups in society, domestic expertise and capacities, the nature
of institutions and enforcement agencies, the structure of the polity (e.g. degree of federalism),
and prevailing macroeconomic conditions. Even when policymakers have full sovereign
command over policy instruments, they may not be able to control specific policy targets
effectively.

Furthermore, the interplay between these internal and external forces in determining both
policymaking and implementation within countries in today’s globalized world is an
increasingly complex process. The emergence in the 1980s and 1990s, and the growing
acceptance by policymakers throughout the world, of what could be called a standard template
for national economic policies — irrespective of the size, context and nature of the economy
concerned — was certainly influential (even if not always decisive) in determining patterns of
market liberalization. But even as waves of trade liberalization and financial deregulation swept
across the world, culminating in what we experience as globalization today, variations across
individual countries suggest that they have retained some degree of policy autonomy, along with
relatively independent thinking.

Certainly, for the more developed countries, globalization a la carte has been the practice
to date, as it has been for the more successful developing countries over the past 20 years. By
contrast, many developing countries have had to contend with a more rigid and structured
approach to economic liberalization. This one size-fits-all approach to development policy has,
for the most part, been conducted by or through the Bretton Woods institutions — the World
Bank and the International Monetary Fund (IMF) — whose surveillance and influence over
domestic policymakers following the debt crises of the 1980s were considerably extended giving
them greater authority to demand changes to what they deemed to be “unsound” policies.
Countries seeking financial assistance or debt rescheduling from the Bank or the IMF had to
adopt approved macroeconomic stability programmes and agree to “structural” and political
reforms, which extended the influence of markets — via liberalization, privatization and
deregulation, among others — and substantially reduced the economic and developmental roles
of the State. Similarly, and as discussed in greater detail in the next chapter, the Uruguay Round
of trade negotiations extended the authority of the World Trade Organization (WTO) to embrace
services, agriculture, intellectual property and trade-related investment measures, thereby
restricting, to varying degrees, the policy space available to developing countries to manage
their integration into the global economy.
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Emphasizing the role of policy, and of the international economic institutions in promoting
one set of policies over another, is an important correction to the view that globalization is an
autonomous, irresistible and irreversible process driven by impersonal market and technological
forces. Such forces are undoubtedly important, but essentially they are instigated by specific
policy choices and shaped by existing institutions. It is also misleading to think of the global
economy as some sort of “natural” system with a logic of its own. It is, and always has been, the
evolving outcome of a complex interaction of economic and political relations. In this
environment, multilateral rules and institutions can provide incentives and sanctions that
encourage countries to cooperate rather than go their own way. And as the world has become
increasingly interdependent, it is more challenging for countries to build institutional structures
and safeguard remaining flexibilities in support of inclusive development. To the extent that
markets and firms operate globally, there are grounds for having global rules and regulations.
Moreover, international collective action is needed to help provide and manage global public
goods that markets are unable or unwilling to provide. Dealing effectively with emerging
threats, such as climate change, also requires appropriate global rules, regulations and resources.
However, it goes without saying that governance at the international level is very different from
governance at the national level, given that governments are being asked to surrender some
measure of their sovereignty and responsibility to support collective actions and goals. It is
imperative, therefore, and all the more so in a world of interdependent but unequal States and
economies, for international measures to be designed in such a way that they complement or
strengthen capacities to achieve national objectives and meet the needs of their constituencies.

The system that has evolved under finance-led globalization has led to a multiplicity of
rules and regulations on international trade and investment that tend to excessively constrain
national policy options. At the same time it lacks an effective multilateral framework of rules
and institutions for ensuring international financial stability and for overseeing extra-territorial
fiscal matters. Within this imperfect system, policymakers in developed countries are aiming to
tackle a series of interrelated macroeconomic and structural challenges, while those from
developing countries are trying to consolidate recent gains and enter a new phase of inclusive
development. It is therefore more important than ever before for national policy space to be
made a central issue on the global development agenda.

UNCITRAL Rules on Transparency in Treaty-based Investor-State
Arbitration, General Assembly resolution 68/109 — excerpts

Article 1. Scope of application

Applicability of the Rules

1. The UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration (“Rules
on Transparency”) shall apply to investor-State arbitration initiated under the UNCITRAL
Avrbitration Rules pursuant to a treaty providing for the protection of investments or investors
(“treaty”)* concluded on or after 1 April 2014 unless the Parties to the treaty** have agreed
otherwise.

2. Ininvestor-State arbitrations initiated under the UNCITRAL Arbitration Rules pursuant to a
treaty concluded before 1 April 2014, these Rules shall apply only when:

(@) The parties to an arbitration (the “disputing parties”) agree to their application in
respect of that arbitration; or

(b) The Parties to the treaty or, in the case of a multilateral treaty, the State of the
claimant and the respondent State, have agreed after 1 April 2014 to their application.
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Application of the Rules

3.

In any arbitration in which the Rules on Transparency apply pursuant to a treaty or to an
agreement by the Parties to that treaty:

@) The disputing parties may not derogate from these Rules, by agreement or

otherwise, unless permitted to do so by the treaty;

(b) The arbitral tribunal shall have the power, besides its discretionary authority

under certain provisions of these Rules, to adapt the requirements of any specific provision of
these Rules to the particular circumstances of the case, after consultation with the disputing
parties, if such adaptation is necessary to conduct the arbitration in a practical manner and is
consistent with the transparency objective of these Rules.

Discretion and authority of the arbitral tribunal

4.

Where the Rules on Transparency provide for the arbitral tribunal to exercise discretion, the
arbitral tribunal in exercising such discretion shall take into account:

@) The public interest in transparency in treaty-based investor-State arbitration and

in the particular arbitral proceedings; and

(b) The disputing parties’ interest in a fair and efficient resolution of their dispute.

These Rules shall not affect any authority that the arbitral tribunal may otherwise have under
the UNCITRAL Arbitration Rules to conduct the arbitration in such a manner as to promote
transparency, for example by accepting submissions from third persons.

In the presence of any conduct, measure or other action having the effect of wholly
undermining the transparency objectives of these Rules, the arbitral tribunal shall ensure that
those objectives prevail.

Applicable instrument in case of conflict

7.

Where the Rules on Transparency apply, they shall supplement any applicable arbitration
rules. Where there is a conflict between the Rules on Transparency and the applicable
arbitration rules, the Rules on Transparency shall prevail. Notwithstanding any provision in
these Rules, where there is a conflict between the Rules on Transparency and the treaty, the
provisions of the treaty shall prevail.

Where any of these Rules is in conflict with a provision of the law applicable to the
arbitration from which the disputing parties cannot derogate, that provision shall prevail.

These Rules are available for use in investor-State arbitrations initiated under rules other
than the UNCITRAL Arbitration Rules or in ad hoc proceedings.

Draft Declaration on the Right to International Solidarity of the
Independent Expert on human rights and international solidarity
(A/HRC/26/34) — excerpts

Article 9

1.

In the elaboration and implementation of international agreements and related standards,
States shall ensure that the procedures and outcomes are fully consistent with their human
rights obligations in matters pertaining to, inter alia, international trade, investment, finance,
taxation, climate change, environmental protection, humanitarian relief and assistance,
development cooperation and security.
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2.

States shall take appropriate, transparent and inclusive action to consult their populations
and fully inform them of the decisions agreed upon at the national, bilateral, regional and
international levels, in particular on matters that affect their lives.

Article 10

1.

States shall establish an appropriate institutional framework and adopt domestic measures to
give effect to the right of peoples and individuals to international solidarity, in particular by
ensuring and facilitating access for everyone to domestic and international legislative,
judicial or administrative mechanisms:

(@ When failure of States to fulfil their commitments made at the regional and
international levels results in denials and violations of human rights; and

(b) When actions and omissions by non-State actors adversely affect the exercise and full
enjoyment of their human rights.

States shall promote and prioritize support for micro, small and medium community based
and cooperative enterprises which generate the majority of jobs around the world, including
through national and international grants and concessional loans.

States shall be guided by International Labour Organization Recommendation No. 202
(2012) concerning National Floors of Social Protection, with a view to securing universal
access to social services.

Article 11

1.

States shall implement a human rights-based approach to international cooperation and all
partnerships in responding to global challenges such as those relating to:

(@) Global governance, regulation and sustainability in the areas of climate change,
protection of the environment, humanitarian relief and assistance, trade, finance, taxation,
debt relief, technology transfer to developing countries, social protection, universal health
coverage, reproductive and sexual health, food security, management of water and
renewable energy resources, social standards, free education for all, human rights education,
migration, and labour, and in countering dumping of toxic wastes, and transnational
organized crime, such as terrorism, human trafficking, piracy and proliferation of arms.

States shall establish and implement appropriate mechanisms to ensure that international
cooperation is based on equal partnerships and mutual commitments and obligations, where
partner States are accountable to each other, as well as to their respective constituents at the
national level, for the outcomes of policies, strategies and performance, whether at the
bilateral, regional or international level, which shall reflect the best interests of their citizens
and all others within their jurisdiction, in accordance with international human rights
principles and standards.

States shall give effect to the establishment of a fair, inclusive and human rights based
international trade and investment regime where all States shall act in conformity with their
obligation to ensure that no international trade agreement or policy to which they are a party
adversely impacts upon the protection, promotion and fulfilment of human rights inside or
outside of their borders.

Article 12

The right to international solidarity shall impose on States particular negative obligations,
required by applicable international human rights instruments, including:

@) Not adopting free trade agreements or investment treaties that would undermine

peoples’ livelihoods or other rights;
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(b) Not imposing conditionalities in international cooperation that would hinder or
make difficult the exercise and enjoyment of human rights;

(c) Not denying anyone access to life-saving pharmaceuticals and to the benefits of
medical and scientific progress.
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