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CoBeT Mo npaBaM 4eJjioOBeKa
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IIyukT 3 moBeCTKH AHS

Hoompelme H 3alHUTa BCEX MPaB Y€J0BEKA,
rpaxaIaHCKuX, NOJUTHYIECCKHUX, IKOHOMUICCKHUX,
CONMAJIBHBIX U KYJbTYPHBIX IIPaB, BRJIKYas
npaBo HA pa3BUTHE

Joxkaan CneunajabHOro J0KJIAAYUKA M0 BONPOCY

0 MOOLIPEHUH M 3ALIUTE NPAB Y€J0BEKA H OCHOBHBIX
cB000/ B yCJ10BHSIX O0PbOBI C TEPPOPU3ZMOM
Mapruna llleinuna*

IMoxdopka onTUMANBLHBIX NPAKTHYECKUX METO0B, IPUMEHsIeMbIX
B OTHOUIEHUH 3aKOHOAATEJIbHOH U HHCTUTYIIMOHAJIbLHOW OCHOBBI M
Mep, KOTopble 00eCe4YuBalT CO0II0eHNE NPAB YeJI0BeKa
CHnenuaJbHBIMH CJIYK0aMH B YCJI0BUAX 00PbObI ¢ TEPPOPU3MOM, B
TOM 4YHCJIe KacalIuXcsl HAA30pa 3a UX JAesITeJIbHOCThIO* *

Pezrome

B HacTosAmeM TOKyMEHTE CONEPKUTCS MOAOOPKA ONTUMAIBHBIX MPAKTHIECKHUX
METO/I0B, IPUMEHAEMBIX B OTHOIIEHNN 3aKOHOAATEIbHON M MHCTHTYIIHOHAIBHOH OC-
HOBBI M MEp, KOTOpbIEe 00ECIEeYNBAIOT COONIOACHUE MpaB YeIOBEKa CHEHATbHBIMHU
cayx0aMu B yCJIOBHUSAX OOpHOBI ¢ TEPPOPU3MOM, B TOM YHCIIE KACAIOIIMXCS HaJg30pa
3a MX JAESITEeJbHOCTHIO, NMOATOTOBICHHAs 1Mo mpocbkbe CoBeTa MO mHpaBaM YeIOBEKa
CrnenuanbHBIM JOKJIAJYMKOM 110 BONPOCY O TMOOIIPEHHH M 3aIlHUTE NPaB YEIOBEKA M
OCHOBHBIX CB00OJ B ycioBHSIX 00pbOBI ¢ TeppopusmMoM. JlaHHas monbopka mpen-
cTaBygeT coOO0W pe3ynabTaT Mpolecca KOHCYIbTANM, B KOTOPBIH CBON BKJIAJ pa3iud-
HBIMH IYTSIMU BHECJIH NPABUTEJIBCTBA, HKCIIEPTHI U MPAKTHYIECKHE PaOOTHHUKH.

*k

Late submission.

Given that the report greatly exceeds the page limitations currently imposed by the relevant
General Assembly resolutions, the annex to the report and the footnotes are reproduced as
received, in the language of submission only.
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B wacTHOCTH, OBUIM NIPUHATHL BO BHUMaHWUE NMHCHMEHHBIE NPEACTABICHUS, NOIYYCH-
HBIE OT MPaBUTENBCTB K MpenenbHoMy cpoky — 1 mas 2010 roma. Ot mpencraBieHus
OynyT BocmpousBeieHBHl B (¢opme J00aBiIeHHs K HACTOALIEMY JOKYMEHTY
(A/HRC/14/46.Add.1)

PCSyJIBTaTOM 9TOro mponecca ABJIACTCA OHPCACIICHHUC 35 3J1eMEeHTOB ONTH-
MAJIBHBIX MPAaKTUYE€CKNUX METOIOB. OTH 3JIeMEHTHI OBILIM B3STH U3 CYHECTBYIOIINX U
HOBBIX BUAOB NPAKTHUKH B HEJIOM PAAEC TOCyAapCTB BO BCEM MHUPE. Ho;[60p1<a TaKXEC
OCHOBBIBACTCA Ha MEXAYHAPOAHBIX JOroBopax, pe30JIOOUAX MEXIAYHAPOAHBIX
opraHmauHﬁ 1 PEIICHUAX PETUOHAIBHBIX CYIOB.

COHCp)KaHI/Ie OJIEMEHTOB ONITUMAJIBHBIX NPAKTUICCKUX METOAOB PA3bACHACTCA
B KOMMEHTapHuH, KakK INpaBuJIO, NPECACTABJICHHOM OTACIBHO IO KaXXIOMYy U3 35 ae-
MEHTOB. M CTOYHHKH ONTHUMAaIbHBIX MMPAKTUICCKUX METOHAOB yKa3aHBlI B CHOCKax K
KOMMEHTAPUIO, KOTOPBIC BKJIIOYAIOT CCBIJIKK Ha OTACJIBHBIC TOCyaapCTBa.

[MoHsiTve "ONTHMANBbHBIX MPAKTHYECKHX METOJO0B" OTHOCHTCS K 3aKOHOJa-
TEIbHOH U MHCTHUTYLHOHAJIbHOH OCHOBE, KOTOpas 00ecleuynBaeT MOOLIPEHHE MpaB
YeJoBeKa M COONIONICHHE 3aKOHHOCTH B JICSITEIBHOCTH CleNHaNbHBbIX clyx0. [ToHs-
THE "ONTUMAaNbHBIE MPAKTUYECKHE METOIBI" KacaeTcss He TOJIBKO TOTO, UTO TpedyeTcs
MEXIYHAPOJHBIM MPAaBOM, BKJIOYas MEXJAYHapOJHOE MpPaBO MpaB 4YelOBEKa, HO U
BBIXOJIMT 32 MPEACIIbl ITHX IOPHIUYECKH HEIPEIOKHBIX 00s53aTEIbCTB.

35 obnacTell ONTUMaNbHBIX NPAKTHYECKHX METOJOB, BKIIOYCHHBIX B TaHHYIO
MoAOOPKY, CTPYNIHPOBAHB IO YETHIpEeM ''KOp3WHaM', a MMEHHO: IIpaBOBas OCHOBA
(meToast 1-5), Hag3op u nomoruerHocTh (Metoasl 6—10 u 14-18), cobnroaeHue oc-
HOBHBIX TpaB veinoBeka (Meroanl 10—-13 u 19-20) u BOmpoOCH], KacaroUIHecs KOH-
KPETHBIX QYHKIUU CrienHaNbHbIX CIyxk0 (MeToms 21-35).
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BBenenue

1. Hacrosamas IToo6opxa onmumanshbvlx npAKmuieckux Memooos, npumMeHaemMulx
6 OMHOUWIeHUU 3AKOHOOAMENbHOU U UHCMUMYYUOHANbHOU OCHOGbL U Mep, KOmopbvle
obecneuusaiom cobaodenue nNpag Hero6eKa CNeyuarbHblMU CAyHcOamu 6 YCro8usx
00pvLOLL ¢ MEPPOPUIMOM, 8 MOM HUCTE KACAIOWUXCA HAO30PA 3A UX 0esAmenbHOCMbIO,
npejacTaBisieT co00il pe3ynbTar npouecca KOHCyabTauui, npennucanHoro CoBeToM
1o MpaBaM dYeloBeka, KOTOPbIA B cBoeil pesomonuu 10/15 mpocun CoenuanbHOTO
JOKJIaJUYUKa NOATOTOBUTHL B KOHCYJIbTALUU C roCcyalapCTBaMu U APYI'UMHU COOTBETCT-
BYIOIIMMHU 3aUHTCPCCOBAHHBIMHU CTOPOHAMU nonﬁopKy ONTUMAJIBHBIX MPAKTUYCCKUX
MCTOJO0B, MPUMCHACMbBIX B OTHOIICHUN SaKOHOHaTeﬂLHOﬁ u HHCTHTyHI/IOHaﬂbHOﬁ ocC-
HOBBI U MCP, KOTOPLIC 06CCHC‘{l/lBa}OT CO6J'IIOJ1€HI/I€ IpaB Y€JI0OBCKa CHCIHAJIbHBIMHA
ciny)x0aMu B YCJIOBHUAX OOPHOBI C TSPPOPHU3MOM, B TOM YHCJIE KACAIOIIMXCS Haa30pa
3a X JIeATEJbHOCTBIO.

2. CrennasbHble COykObl' UTPAOT BaXKHEHINYI0 poib B 0OECTEUEHUH 3al[UThI
rOCyAapcTBa U €ro HaceleHUs OT yrpo3 HallMOHAJIbHOW 0e30MacHOCTH, BKIOYAs Tep-
popu3M. OHHM MOMOTAIOT TOCYAapCTBaM BBHINOJHATH CBOE MO3UTHBHOE 0053aTENbCTBO
10 TAPAHTUPOBAHUIO NMPAB YEJOBEKA JUISl BCEX JIML, HAaXOASIIMXCS MOJ UX IOPUCIAUK-
nueil. CnegosarenbHo, 3¢ (GEeKTUBHOE OCYIIECTBIEHUE U 3aIMTA [IPaB YeI0BEKa MO-
I'yT B3aMMHO JIOTIOJIHATD 1I€JIM, TOCTAaBJICHHBIE Nepe]] ClIeUaIbHBIMU CIYKO0aMu.

3. Hacrosimas nmonbopka ocHOBaHa Ha CYNIECTBYIOIMX U HOBBIX BHJIaX MPAKTHKHU
B I[€JIOM pAJie TOCYAapCTB BO BCEM Mupe. DTH BHUJBI NPAKTUKU BHITEKAIOT TIaBHBIM
00pa3oM M3 BHYTPEHHETO 3aKOHO/ATeNbCTBa, HHCTUTYIIMOHAIBHBIX MOJENEH, a Tak-
K€ M3 PELICHUM M PEKOMEHJaluil HalMOHAJIbHBIX HAI30PHBIX YUYPEKICHUU U pala
opraHu3anui rpaxjaanckoro obdmectsa. [Tonbopka Takke OCHOBBIBAETCS Ha MEXAY-
HapOAHBIX JOTOBOPAX, PE30JIIONUIX MEXKAYHAPOIHBIX OpTraHU3alUi U PEUIEHUSIX pe-
THOHAJBHBIX CYAOB. B 3TOM KOHTeKcTe MOHATHE "ONTUMAaJIbHbIE IPAKTHUYECKUE METO-
JbI" OTHOCHUTCS K MPABOBBIM M HHCTUTYIIMOHAJIBbHBIM OCHOBaM, KOTOpble o0Oecnedu-
BaIOT MOOLIPEHHE NMPaB YeJIOBEKa U COONIOIEeHNE 3aKOHHOCTH B JICSITEIbHOCTH CIELH-
anbHBIX cayxk0. [loHaTne "onTUMaibHBIE NPaKTHYECKHE METOAbI" OTHOCUTCS HeE
TOJIBKO K TOMY, YTO TpeOyeTcs MeXJAYHapOJIHBIM IIPaBOM, BKJIOYas MEXAYHapOJHOE
MpaBo IpaB 4YeJIOBEKAa, HO U BBIXOJMUT 3a PAaMKH 3THX IOPUIMUYECKH HENPEOKHBIX
0053aTeabCTB.

4. BecbMa HeOOJIBIIOE YUCIIO TOCYIAPCTB BKIIOUUIN BCE METOJbI, U3JI0)KEHHBIE
HUJKE, B CBOU NPABOBbIE U HHCTUTYIIMOHAJIbHBIE OCHOBBI, Kacalol[uecs CIeHaIbHBIX
c1yx0 ¥ HaJx30pa 3a UX JeATelIbHOCThbIO. HekoTophle rocynapcTBa MOTYT 3asBIATS,
YTO OHU MCIIOJB3YIOT OOJNBIIMHCTBO U3 35 AJIEMEHTOB ONTHUMAJbHBIX IMPAKTHYECKHX
MeTon0B. J[pyrue rocynapcTBa MOTYT HadaThb C HPHUHATHS 00A3aTENbCTB B OTHOIIE-
HUU HEOOJIBIIOTO YMCJIa ITUX DIIEMEHTOB, KOTOPbIE OHM PAacCMaTpPUBAIOT KaK MMEI0-

The Special Rapporteur would like to acknowledge the contribution of Hans Born and
Aidan Wills of the Geneva Centre for the Democratic Control of Armed Forces for
conducting a background study and assisting in the preparation of this compilation.
Furthermore, the Special Rapporteur is grateful to Governments, as well as members of
intelligence oversight institutions, (former) intelligence officials, intelligence and human
rights experts as well as members of civil society organizations for their participation in the
consultation process which led to this compilation.

For the purposes of the present study, the term ‘intelligence services’ refers to all state
institutions that undertake intelligence activities pertaining to national security. Within this
context, this compilation of good practice applies to all internal, external, and military
intelligence services.
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€ BaXHOE€ 3HAYCHUEC IJIA MOOUIPEHUA CO6J'IIO,I[€HI/I$[ IIpaB 4Y€JIOBE€KA CI€OHUAJIbHBIMHA
CJIy)K6aMI/I " UX HAJA30PHBIMH OpraHaMHu.

5. I_Iem, HacToOsIIeH HOI[60pKI/I HE 3aKJIIOYa€TCAd B NPUHATUU COBOKYITHOCTH HOP-
MATHUBHBIX CTAaHAAPTOB, KOTOPBIC HOJIKHBI IPHUMEHATHCA BCETAa M BO BCEX YaACTAX
Mupa. CJIC,I[OB&TCHBHO, OJIEMEHTHI ONTUMAJBHBIX NPAKTUYICCKUX METOAOB, U3JI0KEH-
HBIC B HACTOAIICM JOKJIanc, C(bOpMyJII/IpOBaHLI B OIMUCATECIIbHOM, a HE HOPMAaTUBHOM
miade. TemM He MeHee BIIOJIHE BO3MOXKHO ONpECaCInTh 06H.II/I€ METOABI, KOTOPBIC CITO-
CO6CTByIOT CO6JIIOI[CHI/IIO 3aKOHHOCTH U ITpaB 4Y€JIOBE€KA CICIUAJIbBHBIMHU CJ'Iy)K6aMI/I.

6. CoBer 110 mpaBaM 4ejioBeKa Jajl yKa3aHUe MOJATOTOBUTh HACTOSINYIO MOA00PKY
ONTUMAJbHBIX MPAKTHYECKUX METOJOB B KOHTEKCTE POJH CHEIUANbHBIX CIYyX0 B
6oprbe ¢ TeppopusmMoM. BMecTe ¢ TeM cielyeT OTMETUTh, YTO 3aKOHOJAATEIbHbIC U
HHCTHUTYI[HOHAIbHBIE OCHOBBI, KOTOPbIE OTHOCSATCS K JACSITEIBHOCTH CIEIHATbHBIX
cnyx6 mo 60oprOe ¢ TeppOpU3MOM, HENb3sl OTAEIUTh OT TeX OCHOB, KOTOPBIE OTHO-
cATCA K MX AeATenpHocTH Oonee obmmum oOpazoM. Xotsa ¢ 2001 roma mexayHapoa-
HBIH TEPPOPU3M H3MEHUI cepy ONepaTHBHOM NeATETbHOCTH CIEIHUATbHBIX CIYXKO,
MOCJEACTBUS TOTO U3MEHEHHS BBIXOJAT 32 PaMKH 0OPHOBI C TEPPOPU3MOM.

7. B a0t monbopke mpuBenEeHBI MPUMEPH ONTHUMAJIbHBIX NMPAKTHUYECKUX METO-
JIOB, B3SIThI€ U3 MHOTOYHCIIEHHBIX MOJIO)KEHUH BHYTPEHHETO 3aKOHO/AATEIbCTBA U HH-
CTUTYIMOHAJBHBIX MOAeJeH. BMecTe ¢ TeM BaXXHO OTMETHUTH, YTO BBIACPKKH U3 KOH-
KPETHBIX MOJIOKEHUI BHYTPEHHETO 3aKOHOJATEIbCTBA MIIM MHCTUTYHOHAIBHBIX MO-
Jenedl He MoApa3yMeBaroT 00IIero oJ0OpeHHsS 3TOTO 3aKOHOAATENIbCTBA M MHCTHUTY-
TOB B Ka4eCTBE ONTHMAIbHBIX MPAKTHUYECKHMX METONOB 3aIMTHI IPaB 4YEJIOBEKa B
KOHTeKcTe 00pbOBI ¢ TeppopusmoMm. Kpome Toro, CrenuanbHbEIN AOKIaA4UK XOTEJ
OBl MOAYEPKHYTH, YTO CYLIECTBOBAHME 3aKOHOAATEIBHBIX U HHCTUTYLIHOHAIBHBIX OC-
HOB, ONpPEAENAIOMNX ONTHMAJIBHBIE NMPAKTHUYECKHE METOIbI, MMEET BaKHOE 3Haue-
HUE, HO HE SBISETCS JOCTATOYHBIM JUIsi 0OECIEeYeHHUs] TOTO, YTOOBI CIIEHAJIbHBIE
Cay)0Bl COOMIONaNN MpaBa YeI0BEKa B CBOEH JEATEIBHOCTH MO O0pbhOE ¢ Teppopu3-
MOM.

8. 35 obmacteld MCHONB30BAHUS ONTHMAJbHBIX IPAKTHYECKHX METOIOB, H3IIO-
KEHHBIX HIDKE, CTPYIIIMPOBAHBI IO YETHIPEM pPAa3JIMYHBIM "KOp3MHaM', a MMEHHO:
npaBoBas ocHoBa (1-5), Hax3op u nogoruetHocts (6—10 u 14-18), cobmronenue oc-
HOBHBIX mpaB 4eioBeka (11-13 u 19-20) u BompoOCH], KacarmIHecs KOHKPETHBIX
byHKIui crnenuaibHbiX ciyk0 (21-35). ns ynoOGCTBa H3IO0KEHHUS ITH IJIEMEHTHI
CTPYIIIHPOBAHBI IO HECKOJIBKO OOJIBIIEMY YHCIY HOIPa3eiIoB.

IMonGopka onTUMAJBbHBIX NPAKTHYECKUX METOI0B
AeITeJbHOCTH CIeNMAJBHBIX CIY:K0 B paMmKax
3aKOHOAATEJbHOM U MHCTUTYIIMOHAJILHON OCHOB U
HA/JA30pa 32 UX JAEATEeJbHOCTHIO

Maunjaar 1 npaBoBasi 0OCHOBA

Metoa 1. CrennanbHble ClIy>XOBI UT'PAIOT BAKHYIO POJIb B 3aIUTE HAI[HOHAIb-
HOH Oe3omacHOCTH M oOecleuyeHHH COOIIOACHHS 3aKOHHOCTH. X ocHOBHas
[eJTh 3aKifodaercs B cOope, aHain3e U paclnpocTpaHeHNH UH(POPMAINH, KOTO-
pasi TOMOTaeT JUPEKTUBHBIM M JIPYTUM TOCYAapCTBEHHBIM OpPTaHaM B HpPHUHSI-
THU MeEp 1O 3aNIUTe HANMOHAIBHOW 0€30MacHOCTH. JTO BKIIOYAET 3aIIUTY Ha-
CEJICHUS U €ro IpaB YesIOBEKa.
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9. OyHKIIUN CHEUATBHBIX CIYXO SBIAIOTCS PAa3TMYHBIMU B KaXAOW CTpaHe; Of-
Hako cOop, aHAJIM3 M pacrnpocTpaHeHHWEe MHGPOPMAIMH, OTHOCAMIEHCS K 3aIlUTE Ha-
UOHAIbHON 0€30MaCHOCTH, SBISICTCS KJIIOUEBOW 3aJadei, BBIMOJIHAEMON OOJIBIINH-
CTBOM CHENHMANBHBIX CIyk0° Ha JieJe MHOTHE TOCYJapcTBa OTPAaHUYMBAIOT POJIb
CBOUX CIELIHANBHBIX CIYXKO BBIIIOJHEHHEM HMMEHHO 3TOW 3aJauyd. DTO SIBISETCS OII-
THMaJIbHBIM NMPAaKTHYECKUM METOJOM, ITOCKOJBKY MPEMATCTBYET CIEIHAIbHBIM CITYX-
06aM MPOBOAWTDH JOIMOJHHUTEIBHYIO CBA3aHHYIO C BOIPOCaMU 0E30MaCHOCTH JEesATElb-
HOCTB, KOTOPYIO YK€ OCYIIECTBISIOT JPyTrHe ToCylapCTBEHHBIE OpPTaHbl M KOTOpas
MOJKET NPECTABIATH COO0H 0co0yI0 yrpo3y MpaBaM 4eI0BEKa B CIIydae €€ OCYIIeCT-
BIICHUS CIIEIHAJIbHBIMU CIIyX)0aMu. B 1omoHeHHe K ONMpeneNeHnio BUIOB JEsATElNb-
HOCTH, KOTOPBIE MOTYT OCYLIECTBIATh X CHECIUATBHBIE CIYXOBI, MHOTHE TOCYAapCT-
Ba TakXKe OTPAHMYMBAIOT 0OOCHOBAHHE ITHUX BHJOB ACITEIBHOCTH 3ajadeil 3aIlUTHI
HallMOHANbHON Oe3omacHOCTH. XOTA NMOHMMAaHHWE HAIlMOHAIbHOW OE30MacHOCTH SfB-
JseTCs Pa3NMYHBIM B Pa3HbIX TOCYIapCTBaxX, ONTHMAalIbHBIH NPAKTHUYECKHH METOA
MpeAyCMaTpUBAET UYETKOE OINpEACJICHHE MOHSATHUS HAINMOHAJIBHOW O0€30IacHOCTH M
00pasylomux €ro IEHHOCTEH B 3aKOHOIATENLCTBE, MPHMHATOM MapiIaMeHTOM®. DTO
BEChbMa BaXKHO A 00€CHEYeHHUs] TOTo, YTOOBI CIEeNUaJbHbIE CIIYXObl OTpaHUYNBAIN
CBOIO JIESTEIBHOCTH COJEHCTBUEM 3alIUTE IEHHOCTEH, KOTOpPbIE 3aKpPENIeHbl B OBbI-
TYIOIIEM B 0OIIEeCTBE ONpPENEICHNN TOHATHS HalMOHAIbHON Oe3omacHocTH. Bo MHO-
rux obyactax obecredeHre HAIlMOHAJIbHOW 0€30MacHOCTH HEM30€XKHO BKIIOYAET 3a-
IMTY HACEJIEHUS U €T0 MpaB 4YeJoBeKa®; B JIEHCTBUTENBHOCTH PA TOCYAAPCTB MPSAMO
YKa3bIBAIOT 3aLIUTY MPaB YEJIOBEKa B KaU€CTBE OJHOW M3 OCHOBHBIX (DYHKIIMH CBOMX
ClenraIbHBIX CIYKO®.

MeTtoa 2. MaHaaT cuenualbHBIX CIYXK0 y3KO M TOYHO OIpeaeseH B o0memoc-
TYIHBIX HOPMAaTHUBHBIX aKTaX. DTOT MaHAAT CTPOTO OTPAHUYMUBACTCS 3aIIUTON
3aKOHHBIX MHTEPECOB HAIMOHAITHHON 0E€30MMacHOCTH, ONMpENelIeHHBIX B 00IIe-
JOCTYITHOM 3aKOHOJATEeIhCTBE WM B paMKaX CTpAaTeTHH B OO0NAacTH HaIuo-
HalbHOW 0€30mMacHOCTH, C yKa3aHHEM Yrpo3 HaOHOHAIBHOW 0e30MacHOCTH,
YCTpPaHATh KOTOPBIE MOPYYEHO CIeNHalbHBIM ciayxb6am. Ecom B wmcmo stmx
yIpo3 BKIIOYAETCS TEPPOPU3M, TO €T0 IMOHSITHE OMPENeNsIeTCs ¢ MOMOIIBIO Y3-
KHX ¥ TOYHBIX (hOPMYITHPOBOK.

10. Mangar cnenuanbHBIX CIYX0 SBISIETCS OJHUM M3 OCHOBHBEIX CpeAcTB obecre-
YEeHHs TOTO0, YTOOBI MX NEATEIBHOCTE (B TOM YHCIie B KOHTEKCTE G0PBOBI C TEppPOpHU3-
MOM) OTBeYaja HHTEpPeCaM CTPaHbl U ee HACEJICHUS U He NPeJCTaBiIsia co00i yrposy
KOHCTUTYUHOHHOMY HOPSAAKY W/WIM IpaBaM 4YejoBeKka. B GONBIIMHCTBE TOCYNapcTB
KpPYT BEJIEHHs CIEIHUATbHBIX CIYXKO SICHO ONMpeAesieH B O0IeNOCTyITHOM 3aKOHOAA-
TEJIBCTBE, NPUHATOM MapiaMeHToM’. OJHUM U3 ONTHMAaJbHBIX MPAKTUYECKAX METO-

Germany, Federal Act on Protection of the Constitution, section 5(1); Croatia, Act on the
Security Intelligence System, article 23 (2); Argentina, National Intelligence Law,

article 2 (1); Brazil, Act 9,883, articles 1(2) and 2(1); Romania, Law on the Organisation
and Operation of the Romanian Intelligence Service, article 2; South Africa, National
Strategic Intelligence Act, section 2 (1).

Australia, Security Intelligence Organisation Act, section 4.

General Assembly resolutions 54/164 and 60/288; Council of the European Union,
European Union Counter-Terrorism Strategy, doc. no 14469/4/05; para. 1; Inter-American
Convention Against Terrorism, AG/RES. 1840 (XXXI11-0/02), preamble; Council of Europe,
Committee of Ministers, Guidelines on human rights in the fight against terrorism, article I.
Croatia (footnote 2), article 1.1; Switzerland, Loi fédérale instituant des mesures visant au
maintien de la sOreté intérieure, article 1; Brazil (footnote 2), article 1(1).

Norway, Act relating to the Norwegian Intelligence Service, section 8; Bosnia and
Herzegovina, Law on the Intelligence and Security Agency, articles 5-6; Brazil (footnote
2), Article 4; Canada, Security Intelligence Service Act, sections 12-16; Australia (footnote
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JIOB ABJISIETCSl Y3KO€ M TOYHOE (OPMYIMPOBAHUE ITOTO KPyra BEACHHS, a TAKXKE Ie-
pedncIeHHe yrpo3 HAlMOHAIbHOW 0€30MaCHOCTH, 32 YCTPAHEHHE KOTOPBIX HECYT OT-
BETCTBEHHOCTH CIIENUANIbHBIE CIYkObI'. SICHOE M TOYHOE ONpENENEHHE MaHaaTa 00-
JerdaeT MpouecChl MOJOTUYETHOCTH, ITO3BOJISII HaJ30PHBIM U KOHTPOJHPYIOMIUM Op-
raHaMm o0ecIeuynBaTh OTYETHOCTH CIENHAIBHBIX CIYXO C TOUKH 3PCHHS BBIOJTHEHUS
UMH KOHKpPeTHBIX (GyHKnuil. M HakoHen, 4eTKoe OMpeneseHne yrpo3 nMeer ocoboe
3HaYeHHE B KOHTEKCTE OOPBHOBI C TEPPOPHU3MOM; MHOTHE TOCYAapCTBA MPHHSIIN 3aK0-
HOJIaTeIbCTBO, KOTOPOE COAEPKHUT TOUHBIC OMpPEACICHUS TEPPOPHU3Ma, a TAKXKe Tep-
POPHMCTUYECKUX TPYIII U JEATENBHOCTH®,

Metoa 3. I[ToarHOMOUYHS M KOMIIETEHIHS CHENHATBHBIX CIYXKO SICHO M HcCYep-
TBIBAIOIIE OMPEIEIAIOTCS BO BHYTPEHHEM 3akoHOHaTenbcTBE. OHHU TOJIKHBI
HCIIOJB30BaTh 3TH IOJHOMOYHUS HCKIIOUHWTEIBHO B OTHOLICHWH LEIeH, s
JOCTIDKEHHUST KOTOPHIX OHHM OBUTH NpenocTaBiIeHB. B gacTHoCTH, M0OBIE MOJ-
HOMOYHS, IMPENOCTaBICHHBIE CHENHANTBHBIM CIy)0aM ang meneid OopbpOBI ¢
TEpPOPUIMOM, JOJKHBI UCIIOIB30BATHCI UCKITIOUUTEIBHO B 3TUX IEJIAX.

11. OpwH U3 OCHOBOMOJATAIONIAX MPUHIHUIIOB 3aKOHHOCTH IpeaycMaTpUBAET, UTO
BCE TOJIHOMOYHS W KOMIIETEHIIMS CIeIHAIbHBIX CIYXO TOIDKHBI OBITh M3JI0KEHBI B
3akoHonaTenbcTBe’. McuepnbiBaollee NepedyucieHde BceX IOJHOMOYUM M KoMIe-
TCHIIUN CHEHUANBHBIX CIYXKO CIMOCOOCTBYET OTKPBITOCTH W IO3BOJSET JIIOAIM Tpen-
BHUJICTH, KAKHE MOJHOMOYHUS MOTYT OBITh MCIIOIB30BAHBI IPOTHB HHUX. DTO OCOOCHHO
Ba)XHO C YY4E€TOM TOTO, YTO MHOTHE IMOTHOMOUHS, KOTOPBIMH PACIIONATal0T CIIEIHAIb-
HBIE CIIyXOBI, CBA3aHBI C BO3MOXHOCTBIO HapyIICHUS IIpaB UYeJOBEKa M OCHOBHBIX
cBo60a™. DTOT MeToj CBA3aH C METOAOM 2, MOCKONbKY 33a[a4d CHElHabHbIX CIIYKO
CIy)KaT OIpeNeNIeHHI0 PaMOK, B KOTOPBIX OHH MOTYT HCIIOJIB30BaTh IMOJTHOMOYHS,
MpeJoCTaBICHHBIE UM 3aKOHOIATEIHHBIM OpFaHOMll. 3ampenieHne U3MEHATh IOJHO-
MOYHS MOAPa3yMeBaeTCAd B 3aKOHOIATEIhCTBE MHOTHUX TOCYAAapCTB, IMOCKOIBKY CIIe-
MHAAIBHBIM CIIy’)0aM pa3penraeTcsi HCIOIb30BaTh CBOM MTOJTHOMOYHS TOJHKO B BEChMa
KOHKPETHBIX HEJsIX. DTO 0COOCHHO BEpPHO B KOHTEKCTE OOPBOBI ¢ Teppopu3MoM, MO0
MHOTHE CHeIHaIbHbIE CIIY)KOBI HaJeIeHBI OONBIIUMH MOJTHOMOYUSIMH B 3TUX IEJIAX.

Metoa 4. Bce cmenuanbHBIe CIYXKOBI CO3AIOTCS HAa OCHOBE MYyOJIWYHO IOC-
TYIMHOTO 3aKOHOJATENbCTBA M ACHCTBYIOT B COOTBETCTBHH C TaKHM 3aKOHOJA-
TEIBCTBOM MPHU COONIONCHUH MOJOXEHUW KOHCTHUTYIUU U MEXKIYHapOITHOTO
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3), section 17. This practice was also recommended in Morocco, Instance equité et
réconciliation, rapport final, Vol. I, Vérité, equité et réconciliation, 2005, chapitre 1V, 8-3
(hereafter Morocco — ER Report); European Commission for Democracy Through Law,
Internal Security Services in Europe, CDL-INF(1998)006, I, B (b) and (c) (hereafter Venice
Commission (1998)).

Canada (footnote 6), section 2; Malaysia, report of the Royal Commission to enhance the
operation and management of the Royal Malaysia Police of 2005, (hereafter Malaysia —
Royal Police Commission), 2.11.3 (p. 316); Croatia (footnote 2), article 23(1); Australia
(footnote 3), section 4; Germany (footnote 2), sections 3(1) and 4; United States of
America, Executive Order 12333, article 1.4 (b).

Romania, Law on Preventing and Countering Terrorism, Article 4; Norway, Criminal Code,
Section 147a; New Zealand, Intelligence and Security Service Act, Section 2.

Croatia (footnote 2), Articles 25-37; Lithuania, Law on State Security Department,

Article 3; Germany (footnote 2), Section 8. See also: South African Ministerial Review
Commission, p. 157; Canada, MacDonald Commission, p. 410; Morocco — IER report, 8-3;
Malaysia, Royal Police Commission, 2.11.3 (p. 316).

Council of Europe (footnote 4), art. V (i); European Court of Human Rights, Malone v. The
United Kingdom, para. 67.

Canada, MacDonald Commission, pp. 432, 1067.
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IpaBa NnpaB YCJIIOBCKaA. CHCHI/IaHLHLIC CJIy)K6I>I MOTYT OCYWICCTBJIATh WU UM
MOJET OBITh IOPYYECHO OCYWIECTBIIATH TOJBKO T€ BHUIABI ACATECIBHOCTH, KOTO-
pbI€ Ipe€ANIMCanbl BHYTPEHHUM NIPpaBOM U B COOTBETCTBUHU C 3TUM IIPaBOM. HUc-
TIOJIB30BAaHUEC ITOA3aKOHHBIX aKTOB, KOTOPBIE€ HE SABIISAIOTCA Hy6HI/I‘IHO JAOCTYII-
HBIMH, CTPOI'O OIPaHUYCHO, M TAKHWC AKTbl CAHKIMOHHPYIOTCA U OCTAKOTCA B
paMKax mapaMe€TpoOB Hy6JII/I‘IHO JAOCTYIIHOTO 3aKOHOAATCJIbCTBA. HO,I[BEIKOHHLIG
AKTBhI, KOTOPHIEC HE O6Hap0£[0BaHI>I, HE MOI'yT CIYXHUTb OCHOBOM JIA KaKou-
1160 JACATCIBbHOCTH, OFpaHI/I‘II/IBa}OH.Ief/'I ImpaBa 4Y€JIOBEKaA.

Metoa 5. CiennanbpHBIM CIyX)0aM NMPSMO 3aMperieHo NpeANpUHUMATh KaKue-
160 NeHCTBUS, KOTOPBIE MPOTUBOPEUYAT KOHCTUTYLHH WM MEXIyHapOIHOMY
MpaBy IIpaB dYeJIOBEKa. OTH 3allpelIeHUs] PacHpOCTPAHSIIOTCS HE TOJBKO Ha
JEHCTBHS CIIENHANBHBIX CIYXKO Ha CBOCH HalMOHAJIbHON TEPPUTOPHHU, HO U HA
UX JIeSITEIBHOCTH 3a pyOesKoM.

12.  CrnenmanpHble CIyXOBI SBISIIOTCS OpPTaHAMH TOCYIapcTBa M TakUM 00Opa3oMm,
KaK W JpyTrue MCHOJHUTEIbHbIE OPTAHbI, CBSI3aHBI COOTBETCTBYIOIIUMU TOJIOXKCHUS-
MU BHYTPEHHEr0 H MEKIYHApOIHOTO NpaBa, H B YACTHOCTH NpaBa MpaB deToBeKa ',
OTO0 MoApa3yMeBaET, YTO OHU OCHOBBIBAIOTCS M ICHCTBYIOT COTJIACHO MYyOJWYHO JOC-
TYIHOMY 3aKOHOJATEIbCTBY, KOTOPOE COOTBETCTBYET KOHCTHUTYIHH TOCyZapcTBa, a
TaKXe, B YaCTHOCTH, C MEXAYHAapOJHBIMH 0053aTeIbCTBAMH 3TOTO I'OCYIapCTBa B
obnactu mpas 4denmoBeka. [ocynapcTBa He MOTYT IOJararbCcsi Ha BHYTPEHHEE NPaBO
JUIsL ONIpaBIaHUsl HapyHICHUH IMOJOXEHHUH MEXIYHapOJHOTO IpaBa IpaB YeIOBEKa
uim haKTHIECKH TOOBIX APYTHX MEXIyHAPOIHO-PABOBEIX 0613aTebCTB™. 3aKOH-
HOCTB TpeOyeT, YTOObl AEATEIHHOCTh CIELHANBHBIX CIYXO M J00bIe MHCTPYKIUH,
JlaBaeMble MM IOJIUTHYECKON MCIOIHUTEIbHON BIACThIO, COOTBETCTBOBAIM 3TOH CO-
BOKYIHOCTH HOPM IpaBa BO BCel ux pabore'’. B CBA3M ¢ 3TUM CIEHHATBHBIM CIyXK-
6am 3ampemaeTcs NMpeanpHHUMATh TI00bIe AeHCTBUSA, KOTOPblE Hapymaigu OBl 1MOJO0-
KEHUSI BHYTPEHHEIO CTAaTyTHOTO IIpaBa, KOHCTHUTYLHH TOCYIapCTBa WU €ro o0s3a-
TEIbCTBA B 00JIacTH IIpaB dYeJNOBEKAa, a TAaKXKe IpeIararb NpeANpHHUMATh TaKue
neiicteus. Bo MHOTHX rocymapcTBax 3TH TpeOOBaHHUS HOCST NMOApPAa3yMeBaeMBIH Xa-
pakTep; ogHaKO Hambojee ONTHUMAIbHBIM MPaKTUYECKUH METOJ 3aKJII0YaeTCs B TOM,
4TOOBl BO BHYTPEHHEM 3aKOHOJATEIHCTBE COAEPIKAIKUCH IPSIMBIE CCHBUIKHA Ha 3TH 00-
Jee MHUPOKHUE MTPaBOBbIC 0013aTENbCTBA, M B YACTHOCTH Ha 00s3aTenbcTBa COOIIONATh
npasa uenoBeka’. [1013aKOHHBIE aKThI, KACAIOIINECS BHYTPEHHHX MPOIEIYp H Jes-
TEIBHOCTH CIENHAJIBHBIX CIYX0, HHOTAA HE pasmIamalTcs 00MEeCTBEHHOCTH, C TEM
9TOOBI 3aIMMIIATh WX METOABI paboThl. DTH BHIBI aKTOB HE SBISIOTCS OCHOBOW 1A
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General Assembly resolution 56/83, annex, article 4 (1); Dieter Fleck, “Individual and State
responsibility for intelligence gathering”, Michigan Journal of International Law 28,
(2007), pp. 692-698.

General Assembly resolution 56/83, annex, article 3.

Brazil (footnote 2), article 1(1); Sierra Leone, National Security and Central Intelligence
Act, article 13(c); United States Senate, Intelligence activities and the rights of Americans,
Book 11, final report of the select committee to study governmental operations with respect
to intelligence (hereafter: Church Committee), p. 297; Canada, MacDonald Commission,
pp. 45, 408; ECOWAS Draft Code of Conduct for the Armed Forces and Security Services
in West Africa (hereafter ECOWAS Code of Conduct), article 4; Committee of Intelligence
and Security Services of Africa, memorandum of understanding on the establishment of the
Committee of Intelligence and Security Services of Africa (hereafter CISSA MoU), article 6.
Argentina (footnote 2), article 3; Bulgaria, Law on State Agency for National Security,
article 3 (1) 1-2; Bosnia and Herzegovina (footnote 6), article 1; Brazil (footnote 2), article
1(1); Croatia (footnote 2), article 2(2); Ecuador, State and Public Safety Act, article 3;
Lithuania (footnote 9), article 5; Romania, Law on the National Security of Romania,
articles 5, 16; Mexico (reply).
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JACATCIBbHOCTH, Hapyma}on_{ef/i IIpaBa 4Y€JIOBEKa. CormacHo ONTUMAJIBHOMY TNIPaKTHYEC-

CKOMY METONY, nro0bIe IMOJA3aKOHHBIE aKTBI JOJKHBI OCHOBBIBATHCA HAa NMPUMEHHUMOM
16

Hy6JII/I‘IHO JOCTYITHOM 3aKOHOAATCIBCTBE U COOTBETCTBOBATH €MY.

Han3opHble yupexaeHust

Metoa 6. Hanzop 3a AesTeNbHOCTHIO CHENHATBHBIX CIYXO OCYIIECTBISETCS
HENBIM PSAOM BHYTPEHHHX, HCIONHHUTENHHBIX, NAPIaMEHTCKHUX, CYACOHBIX H
CIIeNNaIn3UPOBAHHBIX HAN30PHBIX YUPEXKICHHH, 3aa4ld U IIOTHOMOYHS KOTO-
PBIX OCHOBBIBAIOTCS Ha MYyOIUYHO JOCTYIMHOM 3aKOHOAATENhCTBE. DP(HEKTHB-
Has CHCTEMa HaJa30pa 3a JeATeIbHOCTHIO CIeIHATbHBIX CIYKO BKIIOYAET IO
MEHBIIEH Mepe OJHO TPaKIaHCKOE YUpeXKAeHHE, KOTOPOE SBISAETCS HE3aBH-
CHMBIM U OT CUEHUAIBHBIX CIYX0, I OT HCIOJHUTEIBHBIX OpraHoB. COBOKYII-
Has KOMIICTCHIMS HAI30PHBIX YUYPEXKIECHHH OXBATHIBA€T BCE AaCIEKTHl Jed-
TENBHOCTH CIEIHATIbHBIX CIYXO0, BKIIOUas COONIONEHNE MMU MOJOXKEHHUH 3a-
KOHOJIaTeJNbCTBA; 3P (HEKTUBHOCTh U NEHCTBEHHOCTh UX ACATEIBHOCTH; X (u-
HAaHCHPOBAHWE M UX aJMUHUCTPATUBHYIO MMPAKTHKY.

13. Kak u cmemuaibHBIe CIYXOBI, yUIpEKICHHUSA, KOTOPbIE OCYIIECTBISIOT HAI30p
3a UX NeSTeIbHOCTHIO, OCHOBBIBAIOTCS HA MOJOKEHHUSIX MpaBa, U B HEKOTOPHIX CIyda-
SIX CO3JIal0TCS HAa OCHOBAHHU KOHCTI/ITYLII/II/I17. He cymecTByeT HE OgHOI MOAeTH Hal-
30pa 3a AESATENbHOCTHIO CIEHHUANBHBIX CIYXkO0; OJHAKO BO BCEOOBEMIIOIINE CHCTEMBI
Hax30pa OOBIYHO BKIIOYAIOTCS CIEAYIOIIHE 3IEMEHTHI; BHYTPEHHUE MEXaHU3MBI
YIpaBICHUS M KOHTPOJIS B CIIEIHANbHBIX cnym6ax19; HAJ30p CO CTOPOHBI MCIOIHU-
TEABbHBIX OpFaHOBZO; HAJ[30p CO CTOPOHHI MapIaMeHTCKHUX opraH01321; a Tak)ke Haa30p
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Argentina (footnote 2), article 24; Venice Commission (1998), I, B (b) and (c); Malaysia,
Royal Police Commission 2.11.3 (p. 316); Kenya, National Security Intelligence Act, article
31; South Africa, Truth and Reconciliation Commission of South Africa, report, vol. 5,
chap. 8, p. 328.

Germany, Basic Law for the Federal Republic of Germany, article 45d; South Africa,
Constitution, articles 209-210.

See S/2008/39, para. 6. While not included in the present compilation, it should be
underlined that civil society organizations also play an important role in the public
oversight of intelligence services; see reply of Madagascar.

For an elaboration on internal management and control mechanisms, see South African
Ministerial Review Committee, p. 204; European Commission for Democracy through Law,
report on the democratic oversight of the security services, CDL-AD(2007), point 131
(hereafter Venice Commission (2007)); OECD DAC handbook on security system reform:
supporting security and justice; United Kingdom, Intelligence Security Committee, annual
report 2001-2002, p. 46. See also The former Yugoslav Republic of Macedonia (reply).

On executive control of intelligence services, see Croatia (footnote 2), article 15; United
Kingdom, Security Services Act, sections 2(1), 4(1); Argentina (footnote 2), article 14;
Netherlands, Intelligence and Security Services Act, article 20(2); Sierra Leone (footnote
14), article 24; Bulgaria (footnote 15), article 131; Azerbaijan, Law on Intelligence and
Counter-Intelligence Activities, article 22.2.

For legislation on parliamentary oversight of intelligence services, see Albania, Law on
National Intelligence Service, article 7; Brazil (footnote 2), article 6; Romania (footnote 2),
article 1; Ecuador (footnote 14), article 24; Botswana, Intelligence and Security Act, section 38;
Croatia (footnote 2), article 104; Switzerland (footnote 5), article 25, Loi sur I’Assemblée
federal, article 53(2); Germany (footnote 17), article 45d; Bulgaria (footnote 15), article 132;
The former Yugoslav Republic of Macedonia (reply). See also Morocco, IER Report, p. 11.
In Latvia, the National Security Committee of the parliament (Saeima) is responsible for
parliamentary oversight of the intelligence service (reply); Georgia, Law on Intelligence
Activity, article 16.
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CO CTOPOHBI CMEIHATH3HPOBAHHBIX /UMM CyIeOHBIX HAJ30PHBIX OpraHoB’’. OmTH-
MaJbHBIH MPaKTUYECKUI METOJ IpelycMaTpHBaeT, YTOOBl 3Ta MHOTOYPOBHEBAsI CHC-
TeMa HaJ30pa BKIIOYaJa 10 MEHbIIEH Mepe OJHO yUpexAeHHE, KOTOPOE SBISETCA
MTOJIHOCTHIO HE3aBUCUMBIM KaK OT CIIEIIHMAIbHBIX CIIYXO, TaK M OT MOJIUTHYECKOH HC-
MOJIHUTENBHON BJIACTH. DTOT MOJAXOA oOecleunBaeT pa3fesieHHe MOJHOMOYNN B 00-
JACTH HAA30pa 3a AESITENBHOCTBIO CIEIHATBHBIX CIYXKO; yudpexaAeHHs, KOTOpPbIE 3a-
MpalUBalOT, PEaNu3yloT M IOJIydYaloT pe3yiabTaThl [EATEIbHOCTH CIEIHaIbHBIX
CIyX0, SABISIOTCS HE €IMHCTBEHHBIMH yUPEXACHUSIMHU, KOTOPHIE OCYIIECTBISIOT HAJl-
30p 3a 3TOH AEATEIBHOCTHIO. Bece acmekTsl pabOTHl CIeNHaNbHBIX CIYXO0 Tomiexar
HaJ30py CO CTOPOHBI OJHOTO MJM HECKOJBKHX BHEIIHUX yupexaeHui. OnHa u3 oc-
HOBHBIX (YHKIMH CHUCTEMBI HaJ30pa 3aKJII0YaeTcs B TIIATEIbHOM aHAJN3€ CTENEHHU
COONIOACHNS CIIENHaNbHBIMH CIIYXOaMH MOJIOKEHUH MPUMEHUMOTO NpaBa, BKIOYas
IpaBa 4YesioBeKa. Han30pHBIM YUPEKICHHUSIM TNPENNUCHIBAETCS MPHUBICKATh CHEIU-
aNbHBIE CIYKOBI M X COTPYAHHMKOB K OTBETCTBEHHOCTH 3a JIOOBIE HApPYLICHUS I10JIO-
KEHUH 3aKoHOaTeNbcTBa”, KpoMe TOro, Haj30pHbIE yUPEXKIEHHS JAOT OLEHKY JIes-
TEJBHOCTH CNEMHUANBHBIX CTyk062!. Takas OleHKa BKIIOYAET U3ydE€HHE TOTO, HCIONb-
3y10T 11 3¢ (YEKTUBHBIM U JEHCTBEHHBIM 00pa3oM CIIEIHAJIbHBIE CIIYXOBI BhIIEIsC-
MBIE UM TOCYIapCTBEHHBIE cpenacTBa”. DdQPeKkTHBHAs CHCTEMa HaA30pa SBISETCS
0C00CHHO Ba)kHOU B 001acTh cOopa OoNepaTUBHBIX JaHHBIX, TOCKOJIbKY CIIELHAIbHbBIC
Cay)0Bl BeLyT OONBIIYI0 YacTh CBOEH pabOTHI TaifHO M, CIEAOBATEIBHO, HAA30p 3a
ux paboTOH CO CTOPOHBI OONMECTBEHHOCTH HE MOJKET JIETKO OCYHIECTBIATHCA. YUpe-
KACHUS HaJ30pa 3a ACSATEIbHOCTBIO CHEIUANBHBIX CIYXKO COTEHCTBYIOT yKPEIIICHUIO
00IIECTBEHHOTO JOBEpPUS M YBEPEHHOCTH B paboTe CHENUATBHBIX CIYX0 IyTeM
obecriedeHns TOro, YTOOBI OHU BBIMOJIHSUIM CBOM YCTaBHBIE ()YHKIMH B COOTBETCTBUH
C IPUHIIUTIOM COOMIOEHHS 3aKOHHOCTH U TIpaB 4ejoBeka’,

MeTtoa 7. Hag3zopHble yUpeXACHUS pacIloyiaraloT MOITHOMOYHSIMH, pecypcamMu
W CIEIUAbHBIMU 3HAHUSIMH W OUBITOM JJS TOTO, YTOOB HHUIHHPOBATH U
MPOBOAUTH CBOW pACCIEIOBAHUA, a TAaKXKe MOJHBIM U OeCHpensTCTBEHHBIM
JOCTYIIOM K HH(QOpMAIWH, COTPYTHHUKAM U OOBEKTaM, KOTOPHIA HEOoO0XOoAuM
IUIs BBIIOJTHEHWS MMM CBOUWX 3amad. Ham3opHBIe yUpexkAeHUS OEHCTBYIOT B
YCIOBHSX TOJNIHOTO COTPYIHHYECTBA CO CTOPOHBI CIIEIHANBHBIX CIIYXKO M Tpa-
BOOXPAaHUTEIBHBIX OPTAHOB IMPHU 3aCIYIINBAHUH CBUAETENEH, a TaKKe MPHU I0-
Jy9eHUU TOKYMEHTAINHU U IPYTHX TOKA3aTeIbCTB.

14. Ha,[[SOpHBIC YUYpPEKACHUA pacmojiarartoT KOHKPETHBIMHU ITOJHOMOYHUAMHU, ITO3BO-
JIAIOIIUMHU UM BBIINIOJIHATH CBOU q)yHKLII/II/I. B YaCTHOCTH, OHHU O6Ha£[aIOT MMOJIHOMOY M-
€M HHHUIOUHUPOBATHL CBOU paACCICAOBaHUSA B obnacTax JACATCIBbHOCTH CIICIIMAJIBbHBIX

2 For specialized intelligence oversight bodies, see Norway, Act on Monitoring of

Intelligence, Surveillance and Security Services, article 1; Canada (footnote 6), sections
34-40; Netherlands (footnote 20), chapter 6; Belgium, Law on the Control of Police and
Intelligence Services and the Centre for Threat Analysis, chapter 3.

For mandates to oversee intelligence services’ compliance with the law, see Lithuania, Law
on Operational Activities, article 23(2)1-2; Croatia (footnote 2), article 112; Norway
(footnote 22), section 2. In South Africa, the Inspector-General for intelligence examines
intelligence services’ compliance with the law and Constitution; see South Africa,
Intelligence Services Oversight Act, section 7(7) a-b.

South African Ministerial Review Commission report, p. 56; Hans Born and lan Leigh,
Making Intelligence Accountable, Oslo, Publishing House of the Parliament of Norway,
2005, pp. 16-20.

Romania (footnote 2), article 42.

Commission of Inquiry into the Actions of Canadian Officials in Relation to Maher Arar, a
new review mechanism for the RMCP’s national security activities (hereafter the Arar
Commission), p. 469.
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cyk6, KOTOpbIe BXOJAT B UX 3a/1a4M, U UM NPENOCTABISETCS JOCTYI KO BCEH COOT-
BeTCTBYIONEH MHGOPMaUK. DTH MOJTHOMOYHMS Ha TOJyYeHHe J0CTyna K HH(opma-
MM OXBAaTHIBAIOT NPABOBOE YNPaBOMOYHE HA O3HAKOMIIEHME CO BCEMM COOTBETCT-
ByIOIUMH (aiiiaMu U J0KyMEHTaMHU?', 0CMOTpP MOMEIIeH i cHennaibHbIX cayxk6% u
BBI30B JII060TO COTPYJAHHMKA CIENHAJbHBIX CIYkO JUIs JauM MoKazaHWil 1Mo mpucs-
roit®®. DTM MONHOMOYHS COCOGCTBYIOT 00ECTIEYEHUI0 TOTO, YTOOBI HaJ30pHbBIE Yu-
pexeHust MO 3P PEKTHBHO aHAJIN3UPOBATH JEATEILHOCTb CIENHANbHBIX CIYXKO U
B MOJHOH Mepe pacciiesoBaTh cilydad BO3MOKHBIX HapylleHuil 3akoHa. Psa rocy-
JapcTB MPEANPHHSJIN WATH M0 YCUIEHHIO CIEACTBEHHONW KOMMETEHI[MH HaA30PHBIX
yupexJeHuil MyTeM NpU3HAHMS YrOJOBHO HaKa3yeMbIM J1I06OTO OTKa3a COTPYIHH-
yath ¢ HUMHY. DTO MOJPa3syMeBaET, YTO HAN30pPHBIE YUPEKIEHUS MOTYT 06paIIaThCs
K TPaBOOXPAHUTENLHBIM OpraHaM, ¢ TeM 4YTOObl 00eCIeYuTh COTPYAHHYECTBO CO
CTOPOHBI COOTBETCTBYIOIIMX JHUI>,, XOTS MHUPOKHUE NPABOBBIE MOJTHOMOYHUS ABISAIOTCS
BeCbMa BaXHBIMHU JUISl OCYIIECTBIeHHS 3(PEKTUBHOTO HaA30pa, ONTUMAaJbHBIH Mpak-
THYECKUH METOJ MpelyCMaTpHBAET, YTOOBI 3TH MOJHOMOYHS JOMOJHSINCH JTIOACKH-
MH M (UHAHCOBBIMH PECYPCAMM, HEOOXOAMMBIMH I HCIOJIb30BAHUS TUX TOJHO-
MOYHH M, TAKMM 06pa30M, BbINONHEHHS UX 3a1a4. COOTBETCTBEHHO, MHOTHE HaA30p-
HblE YUPEXKIEHHS PacHoaraloT CBOMMU CaMOCTOATENbHBIMH OIOKETHBIMH CPEJICT-
BAMH, BBIJICIAEMBIMHE HENOCPEACTBEHHO MapiaMeHTOMY, MpaBoM NPUHUMATh Ha pa-
00Ty crenuanucTos® u 3a1eficTBOBATL YCIyru BHEIIHUX KcnepToB,

Meton 8. HangzopHsle yupexJeHNS NPUHUMAIOT BCE HEOOXOIUMBIC MEPHI IS
3aIUTHl KOHPUACHINATbHON HHPOPMANNH U MEPCOHAIBHBIX TaHHBIX, K KOTO-
pPBIM OHH HMEIOT JIOCTYI B X0J€ cBoei pabotsl. [IpenycMoTpeHsl Mephl HaKa-
3aHHUS 3a HapyIIeHHE 3THUX TPEOOBAaHMH COTPYAHHUKAMH HAI30PHBIX YUpPEKIe-
HUH.

15.  VupexnaeHus Haa30pa 3a AESATEIBHOCTHIO CIEIUATBHBIX CIYXKO HMEIOT JOCTY
K CEKpEeTHOH M KOH(QHUACHINAIbHON MH(pOpPMAIuU B X0Ae cBOeH paboTel. B cBs3mM ¢
3TUM CO3JaH PAJ MEXaHU3MOB Il 00eCIedeHHs] TOro, 4TOObl HaA30pHBIE YUpExKe-
HUS ¥ UX COTPYAHUKH HE PACKPBIBAIH TaKyl0 HH(POPMANHIO T100 HEMpeIHaMEPEHHO,
nu60 YMBIIMIJIEHHO. Bo-MepBbIX, MOYTH BO BCEX CIydasX COTPYIHHKaM HaJ30PHBIX
YUpEXJEHUH 3ampeniaercs pacKpbiBaTh 0€3 CaHKIUH Takylo HH(OpMAIuio; Heco-
OnIoficHNE HTUX 3alpelieHUH, KaK NMPaBMIO, HAKAa3bIBAETCS C MPUMEHEHHEM TIpax-
JaHCKO-TIPABOBBIX /WM YrOJOBHBIX MEp Haka3aHus . Bo-BTOpBIX, MHOTHE HAI30p-
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32
33
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Sweden, Act on Supervision of Certain Crime-Fighting Activities, article 4; Netherlands
(footnote 20), article 73; Canada (footnote 6), section 38(c).

South Africa (footnote 23), section 8(a) goes beyond the intelligence community to
allowing the Inspector-General access any premises, if necessary. According to Section 8
(8)c, the Inspector-General can obtain warrants under the Criminal Procedure Act.

Croatia (footnote 2), article 105; Lithuania (footnote 23), article 23.

South Africa (footnote 23), section 7a.

Belgium (footnote 22), article 48; The Netherlands (footnote 20), article 74.6.

Belgium (footnote 22), article 66 bis.

Canada (footnote 6), section 36.

Concerning the assistance of external experts, see Netherlands (footnote 20), article 76;
Lithuania (footnote 23), article 23 (2); Luxembourg, Law concerning the organization of the
State intelligence service, article 14 (4). On having the disposition of independent legal
staff and advice: United Kingdom, Joint Committee on Human Rights, 25 March 2010,
paras. 110-111.

Lithuania (footnote 23), article 23.4. In South Africa, the law prescribes criminal sanctions
for any unauthorized disclosure by members of the parliamentary oversight body; see South
Africa (footnote 23), section 7a (a); United States of America Code, General congressional
oversight provisions, section 413 (d); Norway (footnote 22), article 9.
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HBIE YUPEKJEHNS TAaK)Ke MOJBEPraloT CBOMX COTPYIHHUKOB MpPOLENypaM MPOBEPKH A0
NPENOCTABIEHNS. UM JIOCTyNa K CEKPETHOH uHpopMamuu®. AJbTepHATHBA 3TOMY
MOXOAY, KOTOPYI0 HamboJiee 4acTO HCIONB3YIOT B NMAapIaMEHTCKHUX HAJI30pPHBIX yd-
peXACHUS, MPEeLyCMaTPUBAET, YTOOBl COTPYAHHKH IOAMHCHIBAIN 0043aTEIBCTBO O
Hepasriamennyu uHpopManuu® . U HaKOHEN, HaJIEkKANIEE HCTIONB30BAHUE CEKPETHO
nHpOpPMAIUN COTPYIHHKAMHU HAJ30PHBIX YUPEKICHHH Takke OOyCIOBIMBACTCS HX
poQeCcCHOHAIBHBIM OBEICHUEM.

Kanoobl U 3pPpexkTUBHDBIE CPeACTBA MPABOBOM 3alIUMTHI

Meton 9. Jlio6oe nn1o, KOTOPOE MOJIATaeT, YTO €ro mpasa ObUIM HApYIIECHBI
Kakoi-1nbo cnenuaiabHON ciy’k00i, MOXET HampaBHUTh COOTBETCTBYIOLIYIO
*ajao0y B Cy[d MM HaJA30pHOE YUPEXKJCHHE, TAKoe, KaK OMOYICMEH, yIOIHO-
MOYCHHBIH 110 NpaBaM YeJIOBEKa MM HAallMOHAJIbHOE YUPEXKJEHHE IO 3alIUTe
mpaB 4YenoBeka. JInna, 3aTparuBaeMble HE3aKOHHBIMH JCHCTBUSAMH CHEIHAIb-
HOHM ciy0bI, MOTYT 0oOpammarbcsi B TO YUpEKJEHHE, KOTOPOE MOXKET Iperoc-
TaBUTh UM 3(PEKTUBHOE CPEACTBO MPABOBOM 3aIMTHI, BKJIIOUYAS MOJTHOE BO3-
MeIIeHHe TOHECEHHOro ymepoa.

16. lupoxo mpu3Haercs, 4To JN0bOass Mepa, OrpaHUYMBAIONIAs TpaBa YEIOBEKA,
JIOJIKHA COTPOBOXKIATHCS HaAJMEXKAIIUMHU TapaHTHSIMH, B TOM YHCJIE CO CTOPOHBI He-
3aBUCHUMBIX YUYPEKJEHHUH, C MOMOIIBI0O KOTOPHIX OTAEIBHBIC JINIA MOTYT JOOUBATHCSA
BO3MEIIEHHs ymepOa B cilydae HapylmeHus ux npas®. CrnenuaibHble ciykObl 00ma-
JAI0T LEJIBIM PSAZOM MOJIHOMOYHWH, BKIIIOUAs MOJIHOMOYHNS Ha CIEXKKY, apecT U 3amep-
XKaHWe, KOTOPBIE B CiIydae 3JI0ynoTpeOJIeHNss MU MOTYT HapylIaTh IpaBa 4eIoBeKa.
COOTBETCTBEHHO CYIIECTBYIOT yUPEXACHHS, YIPaBOMOUYEHHBIE pacCMaTpUBATh Ka-
7100BI OTAENBHBIX JIMI, KOTOPBIEC IIOJIATAIOT, YTO WX NpaBa ObUIM HApYLICHBI CIEIH-
aNbHBIMHU CJIy’k0aMH, W, KOTAa 3TO HEOOXOAMMO, NMPEAOCTABIATh XKEPTBaM Hapylle-
HUH mpaB 4enoBeka 3G (HEKTHBHOE CPENCTBO MPABOBOHN 3amUTH. B 3TOM oTHOmIEHUH
MOYXHO MPOBECTH Pa3IHYUe MEKAY IByMs MHPOKAMH Moaxonamu®’. Bo-mepBbix, ro-
CyaapcTBa CO3/alii IIEJbIH pAJl HECYAeOHBIX YUPEKICHUN AN PACCMOTPEHHS Xajoo,
KacaloUINXCs CIEIUATbHBIX cIyX0. B dmcimo 3TuX ydpexxIeHHi BXOAAT KaHUEIApHUs
om6Oyncmena®, HanMOHaNbHAS KOMUCCHA O 3aIATE TPaB venoBeka’!, HAaMOHAIBHOE
aynmuTopckoe Oropo®, mapnaMeHTCKHMil Han3opHBIA opran®®, reHepanbHas HMHCHEK-

36

37

38

39

40

4
42

For example, the staff of the German Parliamentary Control Panel undergo strict security
checks, Germany, Parliamentary Control Panel Act, sections 11 (1) and 12 (1).

As elected representatives of the people, the members of the Parliamentary Control Panel
are not obliged to undergo a vetting and clearing procedure, see Germany (footnote 36),
Section 2; United States of America (footnote 35), section 413 (d).

American Convention on Human Rights, article 25; Arab Charter on Human Rights,
article 23; Siracusa Principles on the Limitation and Derogation of Provisions in the
International Covenant on Civil and Political Rights, annex ( E/CN.4/1984/4), article 8;
European Convention for the Protection of Human Rights and Fundamental Freedoms,
article 13; International Covenant on Civil and Political Rights, article 2.

Hans Born and lan Leigh, Making Intelligence Accountable: Legal Standards and Best
Practice for Oversight of Intelligence Agencies, Oslo, Publishing House of the Parliament
of Norway, 2005, p. 105.

Netherlands (footnote 20), article 83; in Finland: with regard to data stored by the
intelligence service, the Data Protection Ombudsman (reply); Greece: Ombudsman (reply);
Estonia: Legal Chancellor (reply).

Jordan, Law on the National Centre for Human Rights.

For control of the budget of the intelligence service: Costa Rica, Organic Act of the
Republic’s General Audit.
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uus*, crenuanu3sUpOBaHHBIM HAA30PHBIA OPraH 3a AEATENbHOCTHIO CHELHAIbHBIX

cnyk6™ 1 KOMHCCHS IO PAaCCMOTPEHMIO Kano0 Ha JEHCTBHA CHENHMaNbHBIX CITykO6*.
OTH y4pexXJIeHHs MPaBOMOYHBI MOJy4aThb M PacciIeAOBaTh J>KAJIOOBI; OJHAKO, MO-
CKOJIBKY OHM HE MOTYT, KaK MpaBUIO, M3AaBaTh O0sA3aTElIbHBIC PACHOPSIKEHUS HIIN
MPEAOCTABIATh CPEACTBA MPABOBOM 3aIMTHI, )KEPTBAM HapyIICHHWI IpaB deI0BeKa
MPUXOJNUTCS HCIPALINBATh CPEJICTBA MPaBOBOIl 3aIMTHI Yepe3 cyasl. Bo-BTOphIX, HoO-
JydaTh KajaoObl, KacaroIKuecs NEATeIbHOCTH CIEIHaTbHBIX CIYX0 MOTYT cyaeOHbBIE
yupexaeHns. TakuMu ydpexJeHHSIMH MOTYT OBITH CyaeOHBIE OpraHbl, CO3JaHHbBIE
MCKJIIOYUTENBHO JUIS 9TOH 1enn”’, niM ke OHM MOTYT OBITh YacThIO O0IIeH CyneOHO
CHCTEMBI, OHHM, KaK HPaBUIIO, MMPAaBOMOYHBI MPEANHUCHIBATE MEPHI MO HCIPABICHHUIO
MTOJIOXKCHHUS.

Metoa 10. YupexxaeHus, OTBEHAIONHE 32 PACCMOTPEHHE kKano0 U TpeOoBaHUH
npepoctaBuTh 3G (PeKTUBHBIC CPECTBA MPABOBOM 3aIIUTHI B CBSI3U C ACATEIb-
HOCTBIO CIEHHANBHBIX CIYXO0, SIBISIOTCS HE3aBHCHUMBIMH OT CIEHHAIbHBIX
CIyX0 W MOTUTHYECKOW HCTIOTHUTENbHONW BiacTH. Takue y4pexIeHHs pacro-
JIAraloT MOJHBIM M OeCHPEensITCTBEHHBIM AOCTYIIOM KO BCEH COOTBETCTBYIOIIEH
uHdopmanuu, HEOOXOAMMBIM peCypcaM U CHEHUANbHBIM 3HAHHUSIM H OIBITY
JUISL IPOBEJICHHsSI PacCleOBaHUN, & TaKXKe MPaBOM BBIHOCHTH 00s3aTelibHbBIC
pacnopsHKeHHUs.

17.  [nsa Ttoro d9ToOBl Kakoe-mHMOO yUpexXIeHHWE TMpenocTaBiIsaio 3¢ QeKTHBHBIE
CpelncTBa MPaBOBOW 3aIMTHI B CBA3H C HApYLICHUSIMH IIPaB YeJOBEKa, OHO JOJDKHO
OBITh HE3aBUCHUMBIM OT YyYPEXKICHHUIl, MPUYACTHBIX K OCIapHUBaeMOil HesATEIBHOCTH,
CIOCOOHBIM o0ecrneynBaTh MPOLECCYaJbHYI0 CHPaBEIUIMBOCTD, paclojarath A0CTa-
TOYHBIM CJIEJCTBEHHBIM IIOTEHIMAJIOM M CIICHHAJbHBIMH 3HAHUSIMH M ONBITOM, a
TaKXkKe MPaBOM BBHIHOCHTH 00s3aTenbHble pemenusn’®. ITo 5TOH mpudmMHE TOCYIapCTBa
HAJCNSAIOT TaKUE YYPEXKICHUS TpeOyeMbIMU PABOBBIMHU IMOJHOMOYHSIMH JJIS pacciie-
JOBaHUS )Kallo0 M IPEIOCTaBICHUS CPEACTB MPABOBOH 3alIUTHl KEePTBAM HapyIICHHH
IpaB YeJIOBeKa, COBEPIICHHBIX CHEHUANBHBIMHU CIyXkO0aMu. DTH IOJTHOMOYHS BKIIO-
YaloT MOJIHBI M OeCHpensITCTBEHHBIN JOCTYN KO BCEil cooTBeTCTBYIOLICH HHDOpMa-
UM, CIECICTBECHHBIC ITOJIHOMOYHS BBI3BIBATH CBUAETENCH M CHUMATh HOKa3aHUS IOJ
npucaroi*’, mojHOMOYNE Ha ONpejeNeHHE CBOMX MPOIENYP B CBA3H C KAKMM-JIUOO
pa3OuparesbCTBOM M MPABO BHIHOCUTH 00S3aTENbHBIE PACTIOPSIKEHHUS .

BecnpucTpacTHOCTh M HeAUCKPUMHUHALM S

Metoa 11. CrnenmaipHBIE CIYXOBI TPOBOASIT CBOIO paboTy TakuM oOpaszowm,
9TOOBI 3TO CIOCOOCTBOBAJIO MOOIIPEHUIO M 3alIHMTE IIPaB YeJOBEKa U OCHOB-
HBIX CBOOOJ BCEX JIUIL, HAXOMALIMXCS MOJ FOpUCIUKIHUEH rocynapersa. Crenu-
aJbHBIE CIYXKOBI HE OCYIICCTBISIOT TUCKPHUMHHALHWHU B OTHOLICHHH JIHI WIIH
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Romania (footnote 15), article 16.

South Africa (footnote 23), section 7(7).

Norway (footnote 22), article 3; Canada (footnote 6), sections 41, 42, 46 and 50.

Kenya (footnote 16), articles 24-26.

United Kingdom, Regulation of Investigatory Powers Act, articles 65-70; Sierra Leone
(footnote 14), articles 24-25.

lain Cameron, National security and the European Convention on Human Rights: Trends
and patterns, presented at the Stockholm international symposium on national security and
the European Convention on Human Rights, p. 50.

Kenya (footnote 16), article 26; Sierra Leone (footnote 14), article 27.

United Kingdom (footnote 47), article 68.
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TpyIIl JYI 110 OPU3HAKY UX I10JId, pacChl, IBETA KOXH, A3blKa, PECIUTUU, ITOJIU-
TUYCCKHUX HJIHN HHBIX y6C)I(,I[eHI/H>’I, HAalMOHAJIbHOTO MJIM COUHAJIbHOTO IPOHC-
XOXKACHUA U UHOTO IIOJTOXCHHUA.

18. CrneunmanpHble CIyXOBI SIBISIOTCS COCTAaBHONW YacThI0O TOCYAapCTBEHHOTO am-
mapara, KOTopasi crmoco0cTByeT oOecredeH!I0 cOONI0qeHNs IpaB YeI0BeKa BCEX JINII,
HaxOASIIMUXCS MOJA IOPHCAMKINEH rocygapctBa. OHHM JOJDKHBI COONIONATh MPUHIUII
HEJIUCKPUMHHAIINY, 3aKPEIJICHHBIH B MEXIYHApOJHOM IIpaBe IMpaB YelioBEKa. DTOT
IPUHIUI TPeOyeT OT rocylapcTB COOMIOACHUS NPaB U cBOOOJ NI 6€3 AUCKPUMHUHA-
MY TI0 KAaKOMY-JTHOO 3alpelieHHOMY MpHU3HaKy . MHOTHE rocyaapcTBa 3aKpenuiu
3TOT NPUHIHI BO BHYTPEHHEM 3aKOHOAATEJIbCTBE, TPEOys OT CBOMX CIEIHATbHBIX
Cy>0 BBIMIOJIHEHHS MX 3a7ad TaKUM 00pa3oM, 4TOOBI 3TO CIYKMUIIO HHTEpPECaM rocy-
napcTBa M obmecTBa B 1eoM. CrienuanbHBIM CIyK0aM IPSIMO 3alpenieHo AeicTBo-
BaTh WJIM JIONMYCKaTh MX MCIIOIB30BAaHUE IS COACHCTBUS MHTEpecaM Kakoi-nmnbo 3t1-
HMYECKO, peluruo3HoM, noauTuyeckoil unu uHo rpynme®. Kpome toro, rocynap-
cTBa 00€CIEYHBAIOT, YTOOB! JEATEIBHOCTh MX CIICUHMANBHBIX CIYX0 (B 4aCTHOCTH, B
KOHTEKcTe OOpbOBI ¢ TEPPOPU3MOM) OCYIIECTBISIACH HA OCHOBE MOBEICHUS OTAECIb-
HBIX JIMI, @ HE Ha OCHOBE MX JTHHYECKOTO IPOUCXOXJIEHHS, PEIUTUU HIH APYTroro
nono6HOro Kputepus™. HekoTopble rocyaapcTBa TakkKe MPSIMO 3aNpemiaroT CBOUM
CleNMaIbHBIM CITyXkKOaM BECTH J10ChE Ha JIMI Ha 9TOH 0CHOBE™.

Metoa 12. BHyTpeHHee 3aKOHOIATENBCTBO 3alpemiaeT CIEHHaTbHBIM CIyXK-
0aM 3aHUMATHCS KaKOW-THOO MONMUTHIECKOW NEesITEIbHOCTHIO MW MPEIIPUHH-
MaTb JEHCTBHUSA B MOPSAKE MOOMIPEHHS WU 3alIUTHl HHTEPECOB KaKOH-ITHOO
KOHKPETHOW MOJUTUYECKOM, PETUTUO3HOM, SI3BIKOBOM, 3THUUYECKOM, couuaib-
HOM UM YKOHOMMYECKOH IpyIIIbI.

19. CrnenmanpHbIM ciy’k0aM IpPeOCTABICHBI TOJHOMOYHNS, KOTOPBIE COMPSIKEHBI C
BEPOSITHOCTHIO COAEICTBUA MHTEpEecaM KOHKPETHBIX MOJUTHUYECKHUX TPYIH WIH IPH-
YUHEHUs ymepOa TakuM HHTepecaM. s obecrnedeHust TOro, 4ToOBl ClIENHAIBHBIC
CIyXO0Bl OCTaBaJINCh MOJUTHUYECKH HEHUTPAIBbHBIMH, BHYTPEHHEE 3aKOHOAATEIHCTBO
3ampeniaeT CIeualbHbIM CIyK0aM NpeanpuHUMATh JEHCTBUS B MHTEpECax KaKOH-
60 MONUTHYECKOH TPYNIBI>. DTO 00A3aTENHCTBO HECYT HE TOJNBKO CIEIHANBHBIE
CIyXO0Bl, HO U NMOJIUTHYECKHE HCIOJHUTEIbHBIC OPTaHbl, KOTOPBIM OHHU CIyXaT. Psan
TroCyJapcTB TakKe MPHUHSUIM MEphl IO 3alpelieHUI0 CHEeNUalbHbIM cily)k0aM ydact-
BOBAaTh B MapTUHHOI IMOJHWTHKE WIN MO OTPaHMYECHHUIO Takoro ydactus. IIpumepst
MPUHATHS TAaKUX MEp BKIIOYAIOT 3aMPET COTPYJHUKAM CHEIUATBHBIX CIYK0 BCTymaTh
B MOJINTUYECKHE MaPTHH; NMOJTY4aTh MHCTPYKIIMH WIN ACHEXKHBIE CPEICTBA OT KaKOW-
60 MOMMTHYECKON MApTHH®’; UM NeHCTBOBaTH B MHTEpPECAX KAKOW-ITMOO TOIHTH-
veckoil maprtun®. Kpome TOro, pasiudHble rocylapcTBa NPHHSIM MEPBI 1O 0OecTIe-
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57

International Covenant on Civil and Political Rights, article 26; American Convention on
Human Rights, article 1; Arab Charter on Human Rights, article 3.1. For case law by the
Human Rights Committee see, in particular, Ibrahima Gueye et al. v. France
(communication No. 196/1985) and Nicholas Toonen v. Australia

(communication 488/1992).

Ottawa Principles on Anti-Terrorism and Human Rights, article 1.1.3.

Australia (footnote 3), section 17A; Ecuador (footnote 14), article 22; Canada, Macdonald
Commission, p. 518.

Argentina (footnote 2), article 4.

Australia (footnote 3), section 11, (2A); Sierra Leone (footnote 14), article 13 (d); Romania
(footnote 2), article 36.

Bosnia and Herzegovina (footnote 6), article 45; Albania (footnote 21), article 11; Kenya
(footnote 16), article 15 (1)a; Lithuania (footnote 9), article 24.

Botswana (footnote 21), section 5(2); Sierra Leone (footnote 14), section 13 (d); United
Kingdom (footnote 20), section 2 (2); South Africa (footnote 17), section 199(7).
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YEHHUIO HENPEB3ATOCTH PYKOBOAMTENEH crenuaibHbIX ciyx0. Hanmpumep, Ha3Haue-
HUE PYKOBOJUTENS CIIEIHAIBHON CIIYKOBI COIPOBOXKIACTCS MPOBEPKOH, IMPOBOAUMOMN
HE3aBHCHMO OT HCIONHHTEIbHBIX OPraHOB>, CYIIECTBYIOT MPABOBIE MONOKEHHS,
Kacalouluecs cpoka MpeObIBaHNS B JOKHOCTH M YCTAHABIIMBAIOIINE OCHOBAHUS IS
YBOJIBHEHUS TAaKUX PYKOBOAHMTENEH, a TaKXKe MpelycCMaTPUBAIOIINE TAPAHTUH OT OKa-
3aHUS HEHa/UICKAIIEro JABICHHs Ha PYKOBOAUTENEH CTeHATbHBIX CIIyXKO .

MeTOZl 13. CHCL{I/IaHLHLIM cny>1<6aM 3anpemacTCsa UCIIOJb30BaTh CBOU ITOJIHO-
MOYuA OJIA CO3JaHUA HpeHﬂTCTBI/Iﬁ JJIA OCYHICCTBJICHUA 3aKOHHOHU ITOJIUTHYE-
CKOM JACATCIBbHOCTH HJIH HHBIX 3aKOHHBIX HpOﬂBHCHI/Iﬁ IIpaB Ha CBO6OI[y acco-
nornanvu, MUPHBIC CO6paHI/I${ 1 BBIPAXXCHUE CBOETO MHEHMUA.

20. CoemmanbpHBIE CIy)XOBI MpuOErar0T K MepaM 1Mo cOopy HHpoOpMaIuu, KOTOphIe
MOTYT IPENATCTBOBATh 3aKOHHOW MOJUTHYECKOH IESATENBHOCTH U OPYTHM IIpOSBIIE-
HUSIM CBOGOJ[bI BHIPAKEHHUS CBOETO MHEHHS, aCCOMMAIIME W MUPHBIX COOpaHuit™. DTu
npasa SBJISIOTCS OCHOBOINOJATAOMIMMHY JUIsI GYHKIHOHUPOBAHUS CBOOOJHOTO 00IIe-
CTBA, BKJIOYAs MOJUTHYECKUE MAPTHH, CPEICTBA MACCOBOH MH(POPMAIIMK M TPaXKIaH-
ckoe o0mecTBo. B ¢BA3M ¢ 9TUM TrocyaapcTBa HPHHSIN MEphl 10 COKPALICHUIO BO3-
MOXXHOCTEH CBOMX CIEIHMAJNBHBEIX CIYXKO MpeANnpUHUMATh NeHCTBUS (MJIM JOIYCKaTh
npocb0y 0 TaKUX AEHCTBUAX) B OTHOIICHUH JIMI U TPYIII JIUL, YYaCTBYIOLIUX B TAKOH
nesTeNbHOCTH. Takoro poia Mephl BKIIOYAIOT a0COJIOTHOE 3allpeleHHe NeHCTBUH,
HNPENITCTBYIOLNINX 3aKOHHOH AEATeNbHOCTH, M )KECTKHE OTPaHHYCHHUS B OTHOIICHUU
KaK MpUMeHeHUs: Mep 1o cbopy unbopmanuu (cMm. meron 21), Tak U XpaHEHUS U HC-
MOJIb30BaHUs MEPCOHANBHBIX JAHHBIX, COOpaHHBIX CHEIHUANIBHBIMU CIyX)OaMu (CM.
merox 23)°%. C yueroM Toro dakra, 4To CpeacTBA MAccOBOil HH(MOPMAILHH HIPAIOT
BaXXHEHINYI0 poJb B JIOOOM 00IIecTBE, HEKOTOPBIE IOCydapcTBa MPUHSAIH KOHKpET-
HbIE MEpHI 110 3aIIUTE KYPHATHCTOB OT AHCTBUH CENHATBHBIX CIyKO .

OTBeTCTBEHHOCTH rOCYyI1apCcTBA 32 ClelUAJIbHbIE CIYKObI

Metoa 14. TocymapcTBa HECyT MEXKIYHapOAHYI0 OTBETCTBEHHOCTHh 3a Jesi-
TEIBHOCTH CBOMX CIIEIHANBHBIX CIY)KO M areHTOB, a TaKXe JIFOOBIX YaCTHBIX
MOAPSTYUKOB, KOTOPBIX OHH 3aJeHCTBYIOT, HE3aBHCUMO OT TOTO, I/I€ OCYIIECT-
BIISIETCSI TAKOTO pOJAa IEATENHHOCTh M KTO SBISETCS JKEPTBOW MEXIYHapOIHO
MPOTUBOIIPABHOTO MOBENCHUA. B CBA3M ¢ 3TUM OpraHbl UCIOJTHUTEIBHOW BIa-
CTH IPUHUMAIOT MEPHI M0 00ECIEeYeHHUIO H OCYIIECTBICHUIO 00MIEro KOHTPOJIS
HaJl CBOMMH CHEHHAIBHBIMH CIYXXO0OaMH M HECEHHIO OTBETCTBEHHOCTH 32 UX
NEeHCTBHUS.

21. Focyz[apCTBa HECYT B COOTBETCTBUHU C MECKIAYHAPOAHBIM IIpaBOM OTBETCTBEH-
HOCTBH 3a JACATCIBHOCTh CBOUX CIICIIHMAJIBHBIX CJ'Iy)K6 U arcHTOB HE3aBHCHMO OT TOTO,
B KaKOM paﬁOHe MHUpa OHHU HCﬁCTBy}OT. OTa OTBETCTBCHHOCTH pacnpoCcTpaHsACTCA Ha
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For the involvement of parliament; see Belgium (footnote 22), article 17; Australia
(footnote 3), section 17(3).

Poland, Internal Security Agency and Foreign Intelligence Act, Article 16; Croatia
(footnote 2), article 15(2).

Canada, MacDonald Commission, p. 514; South African Ministerial Review Commission,
pp. 168-169, 174-175; Venice Commission (1998), p. 25.

Canada (footnote 6), section 2; Switzerland (footnote 5), article 3 (1); Japan, Act Regarding
the Control of Organizations having Committed Indiscriminate Mass Murder, article 3(1)
and (2); United Republic of Tanzania, Intelligence and Security Act, article 5 (2)b.
Netherlands, Security and Intelligence Review Commission, Supervisory Report No. 10 on
the investigation by the General Intelligence and Security Service (GISS) into the leaking of
State secrets, 2006, point 11.5.
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TM00BIX YACTHBIX MOAPSIAYNKOB, KOTOPBIX FOCYIapCTBA 3aCHCTBYIOT IS BBITIOTHEHUS
dyHKUHiT MO cGOpy OmepaTHBHEIX AaHHBIX™. [ocymapcTBa HecyT MpaBOBOE 00s3a-
TEIBCTBO MO OOECHEYECHHWIO TOTrO, YTOOBI MX CIENHAJBbHBIE CIYXOBI HE Hapyllaln
IIpaBa 4eJIOBEKa, M NMPEJOCTABICHUIO CPEJCTB MPAaBOBOM 3alIUTHl COOTBETCTBYIONIUM
JMUAM [PH HamMauu Hapymennit™. COOTBETCTBEHHO, OHM MPUHUMAIOT MEPHI 110 pe-
TYITUPOBAHHUIO JEATEIBHOCTH CBOMX CHELHANBHBIX CIYX0 M yHNpaBICHUIO UX Jef-
TEIBHOCTHIO TaKuM 00pa3oM, 4TOOBI COAEHCTBOBATH COONIONEHHUIO 3aKOHHOCTH, W B
YACTHOCTH COONIONCHHIO HOPM MEXIyHApOJHOTO MpaBa mpaB demoBeka®. KOHTpoIb
UCITOJIHUTEJIbHBIX OPraHOB 3a JIEATEIBHOCTBIO CHEIHAIbHBIX CIYy)X0 MMEeT BaKHOE
3HaYeHUE IS 3THUX IeNEeH U B CBSI3M C 3THM NPEIYyCMOTPEH BO MHOTHX IOJOKEHHUIX

66
BHYTPCHHETO 3aKOHOJATCIIBCTBA .

I/IHI[I/IBI/IIIyaJILHaﬂ OTBETCTBCHHOCTDb U MOAOTYETHOCTD

Metoa 15. KoHCTUTYIHOHHOE, CTaTyTHOE U MEXIYyHapOAHOE YroJIOBHOE Ipa-
BO NPUMEHSETCS K COTPYAHUKaM CHEIUAIbHBIX CIyX0 B Takoil ke Mepe, B Ka-
KO OHO MpHUMEHsSETCs K JTI000MY IpyroMy ImyOJIMYHOMY JOJKHOCTHOMY JIHILY.
JIroOble MCKIIOUEHMS, MNO3BOJISIONINE COTPYAHHKAM CHEIHUAIBHBIX CIYX0
NpEeANPUHAMATE AEHCTBUSA, KOTOPhIE OOBIYHO O3HA4YaJ M OBl HapyIIEHHE BHYT-
pEHHEro IpaBsa, CTPOTO OTPAaHHUYUBAIOTCS M IPSIMO 3alpeIIaloTcs 3aKOHOM.
OTH HCKIIOUECHHUS HUKOTIA HE JOIYCKAalOT HapyIIEHHWs HUMIEPAaTHBHBIX HOPM
MEXAYHAapOJHOTO TpaBa MIM 005S3aTENbCTB rocylapcTBa B 00JacTH mpas de-
JTOBEKa.

22. XoTs OrpOMHOE BHHMMAaHHE YAENsAeTCS HWHCTHTYLHOHAJIBHBIM OO0S3aHHOCTSIM
CIIEIMANIBHBIX CIYKO, OTEIbHBIE COTPYJHUKH CHENUAIBHBIX CIIYXKO Takke HECYT OT-
BETCTBEHHOCTh 3a CBOHM JEHCTBHS M JOJKHBI OTYHTHIBATHCS 3a HUX'. B KauecTme
obmero mpaBuiia HOPMBI KOHCTUTYIHMOHHOTO, CTATyTHOTO M MEXIYHapOJHOTO YTo-
JIOBHOTO IIpaBa MPUMEHAIOTCSA K COTPYIHHUKAM CIIEIHANIBHBIX CIYX0 B TOH ke Mepe, B
KaKol OHH TMPUMEHSIOTCS K JI06OMY ApyroMy Iuiy™. MHOTHe rocyapcTsa mpesy-
CMOTpEJIH B KauyeCcTBE OCHOBAHUSA /AJIS TPaXAaHCKO-IPABOBOH OTBETCTBEHHOCTH HIJIH
MPU3HAIN YTOJOBHO HAKa3yeMBIM J€sSHHE JIIOOOT0 COTPYIHUKA CHEHHANBbHON CIIyX-
Obl, KOTOPBIH YMBIIUICHHO HapymlaeT W/WJIW NPHKa3blBaeT WIHM NPOCHT NPEIIPHHATDH
JIEHCTBUS, KOTOPbIE NMPEACTaBIANN Obl c000il HapylIeHHEe HOPM KOHCTHTYIHOHHOTO
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Montreux document on pertinent international legal obligations and good practices for
States related to operations of private military and security companies during armed
conflict, pp. 12, 35.

Croatia (footnote 2), article 87(1); Human Rights Committee, general comment no. 31 on
the nature of the general legal obligations imposed on States parties to the Covenant
(CCPR/C/21/Rev.1/Add.13), para. 4; Michael Defeo, “What international law controls exist
or should exist on intelligence operations and their intersections with criminal justice
systems?”, Revue international de droit penal 78, no.1 (2007), pp. 57-77; European
Commission for Democracy through Law, opinion 363/2005 on the International Legal
Obligations of Council of Europe Member States in Respect of Secret Detention Facilities
and Inter-State Transport of Prisoners, p. 15.

E/CN.4/2005/102/Add.1, Article 36.

See also practice 6.

ECOWAS Code of Conduct, articles 4 and 6.

International Commission of Jurists, “Assessing damage, urging action”, report of the
Eminent Jurists Panel on Terrorism, Counter-terrorism and Human Rights, pp. 85-89
(hereafter ICJ-EJP report); Imtiaz Fazel, “Who shall guard the guards?: civilian operational
oversight and Inspector General of Intelligence”, in “To spy or not to spy? Intelligence and
Democracy in South Africa”, p. 31.
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MM CTATYTHOro mpaBa®. DTOT METOX CHOCOOCTBYET COOMIONEHMIO 3aKOHHOCTH B
CIEIMANIBHBIX CIYk0aX M MOMOTAeT NMpeaynpexaaTh Oe3HaKa3aHHOCTh. MHOTHE To-
cyaapcTBa MPEAOCTABISIIOT COTPYIAHHKAM CBOMX CIENHAJBHBIX CIYXO MOJHOMOYHUS
Ha yJacTHe B ACATEIbHOCTH, KOTOpas B CIydae €€ OCYIECTBICHHUS OOBIYHBIMU I'PaAXK-
JaHAMHM TIpeACTABIsIA OBl COG0H yroTOBHBIE MPECTyMIeH s . ONTHMANbHBIH MPaK-
THYECKUH METOJ NMpeayCMaTPHUBAET, UYTO JIOOBIE TaKHWE pa3pelIeHus: JOJKHBI CTPOTO
OTPaHWYUBATHCS, NMPEAIUCHIBATHCS 3aKOHOM M OOYyCIIOBIMBATHCS HAAJEXKAIIUMHU Ta-
pauTuamu''. CTaTyTHbIE MOJOKEHHs, CAHKIHOHHPYIOIIHE OCYIIECTBICHHE COTPYI-
HUKAMH CIHEHUaJbHBIX CIYXO NeHcTBHUIl, KOTOpbIE OOBIYHO KBAIH(PHUIUPYIOTCS Kak
HE3aKOHHBIE COTJIACHO BHYTPEHHEMY IIPaBy, HE paclpOCTPAHSAIOTCS Ha JII0ObIE eHcT-
BHsI, KOTOPBIE Hapymanu Obl MOoJoXeHUss KOHCTHTYyIUM miaM oTcTymanu Obl OT MEX-

72
AYHAapOJHBIX CTAHAAPTOB B obnactu IIpaB 9€JIOBEKa .

Meton 16. BuyTpeHHee 3aKOHOJATENBCTBO MPEAyCMAaTPHUBAET YTOJIOBHBIE,
IrpakJaHCKO-TIPaBOBBIE WIJIM WHBIE MEpBl HaKa3aHUs JIO0OT0 COTPYJHHUKA CIe-
MadbHON CIY’)KOBI MIIM JHIA, JEHCTBYIOMIETO OT MMEHHM CHEIUAIbHOHN CIyX-
0BI, KOTOpOE HApyIIAET WX IPHUKA3bIBAET NMPEANPUHATE IEHCTBUS, CIOCOOHBIE
MPEACTAaBIATh CO00I HapylIeHHe HOPM BHYTPEHHETO NMpaBa MM MEXAYHapO.I-
HOTO IIpaBa NpaB YeIOBEKa. DTH TOJOKEHHUS 3aKOHOAATEIhCTBA TaKXKe ycTa-
HaBIIMBAIOT TPOLEAYPHl ISl MPHUBJICUYCHHUS JUI K OTBETCTBEHHOCTH 3a TaKHe
HapyIIeHHUs.

23. TocymapcTBa 0bOecrednBaroT, YTOOBl COTPYAHUKH CHENHANBHBIX CIYX0 IpH-
BJIEKAJIHCh K OTBETCTBEHHOCTH 3a JIIOOBIC HapyIIGHHs 3aKOHa, IpeaycMaTpHBas U
obecreynBasi UCIIOJIHEHHE Mep HaKa3aHUS 33 KOHKPETHBIE MPECTYIJICHHS. DTO CIIO-
coOCcTByeT COONIONCHHUIO 3aKOHHOCTH W IIpaB 4YeJIOBEKa B CIIELHMAJbHBIX CIYyk0ax.
MHoOrue MoJIoKeHUsI BHYTPEHHETO 3aKOHOAATENbCTBA, PEryIHPYIOUHE ACSITSIBHOCTh
CHEeMAJBbHBIX CIYXKO, BKIIOYAIOT KOHKPETHBIE MEpBl HaKa3aHHUs COTPYIHUKOB, KOTO-
pBle HapyLIaOT 3TH IMOJIOKEHUS 3aKOHOIATEIbCTBA MJIM OPYTHE MPUMEHUMBIE MOJIO-
JKEHHs BHYTPEHHETO M MEXIYHapOIHOTO mpaBa’>. C y4eToM TOTO, YTO MHOTHE BHIbI
JEeSATENBHOCTH CIEIHANBHBIX CIYX0 OCYIIECTBISIOTCS TAHHO, YrOJOBHBIE IPECTYII-
neHus (COBepUICHHBIE COTPYIHUKAMHU) MOTYT M HE OBITH BBISIBICHBI COOTBETCTBYIO-
IIMMH OPTaHAMHU IIPOKYpaTyphl. B CBSA3M C 3THM ONTHMAJIBHBIH MPAKTUYSCKUN METOJ
npenycMaTpuBaeT, YTOOBl BHYTPEHHee MPaBoO CoAepiKano TpeGoBaHHE K PyKOBOIUTE-
JSAM CIIEHHANBHBIX CIIy)K0 INeperaBaTh OpraHaM HPOKYpaTyphl Jella, CBS3aHHBEIE C
BO3MOXHBIM YTrOJOBHBIM MpaBOHapymeHueM''. B cilydae cepbe3HBIX HapylIeHWi
IpaB 4YelOoBeKa, TAKMX KaK MBITKH, FOCyIapcTBa HECYT MEXAYHAapOIHO-IPAaBOBOE
0053aTeIbCTBO OCYIIECTBIIATH YIOJOBHOE IPECIEIOBAHUE COTPYAHHKOB CIICLHAJb-
HBIX CJTyk06™. YronoBHass OTBETCTBEHHOCTh COTPYIHHMKOB CIIENUATbHBIX CIYkKO MO-
KeT OBITh 3aJeHCTBOBaHA HE TOJBKO B PE3yNbTaTe WX MPSAMOTO y4acTHs B JAaHHOU
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Morton Halperin, “Controlling the intelligence agencies”, First Principles, vol. I, No. 2,
October 1975.

United Kingdom (footnote 47), articles 1, 4; United Kingdom (footnote 20), section 7. With
regard to engaging in criminal activities as part of intelligence collection, see Netherlands
(footnote 20), article 21 (3); United Kingdom (footnote 47), articles 1, 4; United Kingdom
(footnote 20), section 7.

South African Ministerial Review Commission, pp. 157-158.

Netherlands (footnote 20), annex.

Croatia (footnote 2), articles 88-92; Romania (footnote 15), articles 20-22, Argentina
(footnote 2), article 42; Bulgaria (footnote 15), article 88(1), 90 & 91; South Africa
(footnote 23), articles 18, 26.

Canada (footnote 6), section 20 (2-4).

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, articles 4 and 6.
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JEATEIbHOCTH, HO U B TOM ClIy4ae, €CIIM OHHM IPHUKa3bIBAIOT WJIN KaKUM-JTHOO WHBIM
00pa3oM COyd4acTBYIOT B TAKOH J€ATENLHOCTH .

Metoa 17. CoTpyIHHKH CIEIHATbHBIX CIYX0 HECYT IPaBOBOE 00s3aTEILCTBO
OTKa3bIBATHCS BBIMOJHATH MPUKA3bl BHIIIECTOSIINX HaYaJbHUKOB, KOTOPHIE 03-
Hadanu Obl HapyIIEeHHE HOPM BHYTPEHHETO NpaBa WM MEXIyHapOIHOTO IIpaBa
npaB denoBeka. Hamexamas 3ammuTa JOJDKHA 00ECHEYMBATHCA TEM COTPYA-
HUKaM CIENHAJBHBIX CIYX0, KOTOpbIE€ OTKa3bIBAIOTCS BBIMOJHSITH NPUKA3bl B
TaKUX CUTYaIlHAX.

24.  OnrTuManbHBIA MPaKTHYECKHUH METOJ MpeaycMaTpuBaeT, 4yToObl BHyTpEeHHEE
3aKOHOAATEIbCTBO TPEeOOBAIO OT COTPYAHHMKOB CHEIHANBHBIX CIYXO OTKa3bIBaThHCA
OT BBIIIOJIHEHHSI IPUKA30B, KOTOPHIE, IO UX MHEHHIO, O3HaYalu Obl HapyIIeHHEe HOPM
BHYTPEHHETO NpaBa WM MEXKIYHApPOJIHOTO MpaBa MpaB 4ejioBeka’ . XOTs 3TO MOJIo0-
XKEeHHe B OONbIIEH CTENeHM XapaKTEepHO M 3aKOHOJATEIbCTBA, PEryIHPYIONIEro
JIEHCTBHS BOOPYKEHHBIX CHJI, PSIA TOCYIAapCTB BKIIOYIJIM €T0 B CBOM CTATyTHI, PETy-
JUPYIOMKE NEATENBHOCTh MX CIENUATbHBIX CIyk06'°. TpeGoBaHWE K COTPYIHUKAM
CIIEIMANIBHBIX CITYXO OTKa3bIBATHCS OT BBHIMIOJHEHUS HE3aKOHHBIX MPUKA30B ABISCTCS
BAXXHOHM TapaHTHEH OT BO3MOXHBIX HapyHmIEHHH IpaBa YeJOBEKa, a TaKXe OT TOro,
4TOOBI HAaXOASIIMECS Yy BIACTH NPABUTEIHCTBA NPEAIUCHIBATIN CIEIHAIBHBIM CIIYX-
06aM NpeANpUHUMATH ACHCTBHS, MOOUIPSIONINE MM 3alIUIIAIONINE X COOCTBEHHBIE
nHTepechl. CormacHo yTBEpAMBIIEMYCS NMPUHIHUIY MEXIYHAPOAHOTO MpaBa JHUIA HE
0CBOOOXIAIOTCS OT YrOJOBHOI OTBETCTBEHHOCTH 3a CEPHbE3HBIE HApYLICHHUs IIpaB
YeJI0BEKA, JaXe €CIU OHU MOIYIHIH COOTBETCTBYIOIINE yKa3aHUS OT BBHIIIECTOSAIIETO
HauanbHuka'®. Cleq0BaTeNbHO, 4TOOB M30€XKaTh MHIMBUIYAIbHON YTOJOBHOW OT-
BETCTBEHHOCTH, COTPYAHUKH CIEIUATbHBIX CIYXO JOJDKHBI OTKAa3bIBAaTHCS OT BBIIOJI-
HEHHUs TI00BIX IPHUKA30B, KOTOPHIE, 10 MX MHEHHUIO, SBIAIOTCS SIBHO HE3aKOHHBIMHU.
OTO NOJYEPKUBAET BAXHOE 3HAUCHUE MTOATOTOBKH COTPYIHUKOB CIIEIHAIbHBIX CITYKO
10 BOTIPOCAM INpaB YeIOBEKA, MTOCKOJIbKY OHH JIOJKHBI OBITh O3HAKOMJIEHBI CO CBOH-
MU NpaBaMH U 0053aHHOCTSAMM IO MEXIyHapoxHoMy mpaBy (cMm. metox 19). [us co-
JIEHCTBUS CO3JaHMI0 0OCTAaHOBKH, B KOTOPOH K HapyLICHUSAM IIPaB 4eJOBEKa MpPOsB-
JseTCsl HETEPIMMOCTh, TOCcyJapcTBa 00eceuynBaoT MPaBOBYIO 3aLIUTy OT MEp BO3-
JIEHCTBYS Ha COTPYAHHKOB CIEHUANBHBIX CIYXO0, KOTOpbIE OTKAa3BIBAIOTCS BBITMOTHSITH
3aKOHHBIE TIPUKA3bl’. DTO 00A3aTENHCTBO OTKA3BIBATHCS BBIMOIHATh HE3aKOHHBIE
MPUKa3bl TECHO CBA3aHO C HAJMYMEM BHYTPCHHHX W BHEINITHUX MEXaHU3MOB, C TOMO-
b0 KOTOPBIX COTPYAHUKH CHELHANBHBIX CIYKO MOTYT BBIpa)XxaThb CBOIO 03a00UYEH-
HOCTb OTHOCHTEIIEHO HE3aKOHHBIX NMPUKa30B (cM. MeTox 18 Huxe).

MeTtoa 18. YcraHOBIEHH BHYTPEHHHE MPOIEAYPHI, C MOMOMIBIO KOTOPHIX CO-
TPYOHUKHU CIIEIHATBHBIX CITYX0 MOTYT cOOOMAaTh O HEIPaBOMEPHBIX JACHCTBU-
AX. DTH MPOUEayPHl JOMONHIIOTCS HATUIUEM HE3aBUCHMOTO OpraHa, KOTOPHIH
UMEEeT IMOJTHOMOYHS B JOCTYN K HE0OX0quMOoi WHPOpMAaIUK ISl IOJTHOTO pac-
CIIeIOBAaHUS W NMPUHATUA MEp MO YCTPAHEHHUIO MOCIEACTBHIA HEIpPaBOMEPHBIX
JIEeWCTBHHM B TOM clly4ae, KOrZa BHYTPEHHHE IMPOMENyphl OKa3ajduCh HeaJek-
BaTHBIMH. COTPYOHUKHU CIIEIHANBHBIX CIYXO0, KOTOpBIe, AeHCTBYs qOOpOCOBe-
CTHO, COOOMIAIOT O HENMPaBOMEPHBIX NEHCTBUAX, 00€CIEYMBAIOTCS MPABOBOI

® Rome Statute, article 25 (3) (b-d), Convention against Torture and Other Cruel, Inhuman or

Degrading Treatment or Punishment, article 1.

Hungary, Act on the National Security Services, section 27; Lithuania (footnote 9), article 18;
ECOWAS Code of Conduct, article 16.

Bosnia and Herzegovina (footnote 6), article 42; South Africa (footnote 23), article 11 (1).
Rome Statute, article 33; Geneva Conventions I-1V; Commission on Human Rights
(footnote 65), principle 27; see also Lithuania (footnote 9), article 18.

Bosnia and Herzegovina (footnote 6), article 42.
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3aIMUTON OT JMOOBIX MEp BO3AEHCTBUSA. DTH MEPHI 3aIIUTH PACIPOCTPAHSIIOTCS
Ha CJIy4au pacKpbITud WHQOpMAIUu CpelcTBaM MaccoBOW mHpopmanuu u o0-
IIECTBEHHOCTH B IIEJIOM, €CJIM Takas WH(OpMalus pacKpbIBACTCS B KadeCTBE
KpaiHero cpeacTBa M OTHOCHTCS K BONPOCAM, BBI3BIBAIONIUM 3HAYUTEIbHBIH
00mIecTBEHHBIH HHTEPEC.

25. CoTpyAHHMKHM CHEIHAIBHBIX CIYX0 9acTO MEPBBHIMH M JOCTOBEPHBIM 00pa3zom
MOTYT BBISIBISITh HEIPABOMEPHBIC JEHCTBUSA B paMKaX CaMHX CIICIHAIbHBIX CIYXO,
Takue KaK HapyLICHUS MpaB YeJIOBEKa, 3JI0yNoTpebaeHne GUHAHCOBBIMYU CPEACTBAMHU
U JIpyTue HapyLIeHHUs cTaTyTHOro npaBa. COOTBETCTBEHHO, ONTUMAIbHBIH MpaKkTHde-
CKHMI METOJl MmpeaycMaTpHuBaeT, YTOOBl BO BHYTPEHHEM IIPaBe OBIIM H3JI0KECHBI KOH-
KpETHBIE NMPOIEAYPHI, C MTOMOIIBIO KOTOPBIX COTPYAHHUKHU CIIEIHATbHBIX CIYX0 MOTIH
OBl BBIPaXKaTh CBOK 03a00YEHHOCTH MO TOBOJAY HENPABOMEPHBIX JAeHcTBHIA®. DTm
MOJIOXKEHUSI HANpaBJICHBl Ha MOOYyXJEHHE COTPYIHHUKOB CIENHANBHBIX CIYX0 K Ha-
MPaBICHUIO COOOIICHNI O HEMPAaBOMEPHBIX ACHCTBUAX, 0OecrednBas B TO K€ Bpems,
4TOOBI CIydYan PACKPBITHS MOTCHINAIbHO KOH(GHIECHIHAIbHOW MHGOPMAIMU HMEIN
MECTO M paccie0OBaINCh KOHTPOIMpPYeMbIM oOpa3zom. IIpakTHka rocynapcts mnoka-
3BIBACT, YTO CYIIECTBYIOT HECKOIBKO KaHAJOB ISl TAKOTO PacKpheITHS nH(opmamuy,
BKJIIOYass BHYTPEHHHE MEXAHU3MBI JUIsI pETUCTPALMU U PacCIeJOBAaHUS CIydaeB pac-
KPBITHS. HHPOPMAIMH COTPYAHUKAMH CIIENHATBHBIX CIIykKO0, BHENIHHE YUPEKICHHUS
JUISL pEeTHCTPAaIlii U pacclleOBaHUs CIy4aeB PacKpbITHA MHGOPMAIUHK U COTPYAHH-
KOB CIIENHAJIBHBIX CIIYXO, pPacKpbIBAIOIMX TAaKyI HH(OPMAIMIO HENOCPEICTBEHHO
TaKUM yYpexKACHUAM®. B HEKOTOPBIX CHCTEMAX COTPYIHHMKH CIENHAIBHBIX CITykKO
MOTYT 00pamaThcs BO BHEIIHEE YUPEXKACHUE TOJIBKO B TOM Cllydae, €CJIM BHyTpEHHEE
yUpexJIeHHe HE PACCMOTPENO HajuleKaluM 00pa3oM MXx 03aboveHHOCTH™. B Heko-
TOPBIX TOCYIAapCTBax COTPYIHHKAM CIENHAIbHBIX CIyX0 paspemaercs HyOIHYHO
packpbIBaTh MH(OPMAINIO B KauyecTBE KpaHEro CpeacTBa WJIM TOTJA, KOTZa TaKoe
pPacKphITHE KacaeTcsi 0COOCHHO CepbEe3HbIX BONPOCOB, HANIPUMEP YTPO3bI XKU3HH JIIO-
neit®. HezaBHCHMO OT TOYHOTO XapaKkTepa KaHAJOB I8 PacKpbiTHS HHPOPMAIUH
OJIMH M3 ONTHMAJBHBIX MPAaKTHYECKHUX METOJOB IpEeNyCcMaTpHUBAET, YTOOBI BHYTPEH-
Hee MPaBo 00ECIEYMBAIO 3AUIMTY OT MEP BO3JEHCTBHA™ JMIAM, KOTOPBIE PACKPHIBA-
10T HHpOpMAIHUIO B CIIy4Yasx MPEANHCAaHHBIX 3aKOHOM.
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New Zealand, Protected Disclosures Act, section 12; Bosnia and Herzegovina (footnote 6),
article 42; Canada, Security of Information Act, section 15.

United Kingdom, Intelligence and Security Committee, annual report 2007-2008,

paras. 66—67 (reference to the position of an “ethical counsellor” within the British Security
Service); United States of America, Department of Justice, Whistleblower Protection for
Federal Bureau of Investigation Employees, Federal Register, vol. 64, No. 210 (Inspector
General and the Office of Professional Responsibility).

Germany (footnote 36), section 8(1); New Zealand (footnote 81), section 12. It should be
noted that, in New Zealand, the Inspector-General is the only designated channel for
protected disclosures.

United States of America (footnote 35), title 50, section 403(q), 5; Canada (footnote 6),
section 15 (5); Australia, Inspector-General of Intelligence and Security Act 1986,
sections 8 (1)a,(2)a,(3)a and 9(5).

Canada (footnote 81), section 15; Germany, Criminal Code, sections 93(2), 97a and 97b.
The importance of public disclosures as a last resort was also highlighted in the report
"Whistleblower protection: a comprehensive scheme for the Commonwealth public sector”
House of Representatives Standing Committee on Legal and Constitutional Affaires on

the inquiry ino whistleblowing protection within the Australian Government public sector,
pp. 163-164; see also National Commission on Terrorist Attacks Upon the United States,
"The 911 Commission Report", chapter 3.

Netherlands, Government Decree of 15 December 2009 Laying Down a Procedure for Reporting
Suspected Abuses in the Police and Government Sectors, article 2; United States of America, title 5,
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G.

IIpodeccnonanusm

Metoa 19. CnennanpHble clyXO0bl U WX HAaA30PHBIE YUPEXKACHHUS NPUHUMAIOT
MepHl 110 COAEHCTBHIO BO3HHKHOBEHHIO MHCTHUTYLHHOHAIBHON KyIbTYPHI NpO-
(eccuoHann3Ma Ha OCHOBE COONIONEHMS 3aKOHHOCTH W IpaB deloBeka. B ga-
CTHOCTH, CIIENHAJIbHBIE CIY)KOBI HECYT OTBETCTBEHHOCTH 3a IOJATOTOBKY CBOUX
COTPYJHUKOB MO BOMpPOCAaM, KacCaoIMMCS COOTBETCTBYIOIIHMX MOJIOXKECHHH
BHYTPEHHEI0 M MEXJIyHapOZHOTO IIpaBa, BKJIIOYAs MEXAYHApOJHOE IPaBo
MpaB 4eJI0BEKa.

26. MHucTuTynuoHanbpHas KyJabTypa Kakoi-mnbo crenuanbHOW CIIyX OBl KacaeTcs
MTOBCEMECTHO pa3JeNsieMbIX WM IOMHHHUPYIOIINX LEHHOCTEH, MOAX0J0B U IOBEE-
HUs coTpynHHKoB. OHa mpeacTaBisieT co00N OOUH M3 OCHOBHBIX (pakTOpOB, ompene-
JSAIOIHUX OTHOIIEHHUE COTPYJHUKOB CIIEIHATbHBIX CIYXO K 3aKOHHOCTH M IIpaBaM de-
noeeka®. U neficTBUTENBHO, IPABOBBIE U HHCTUTYMOHAIBHBIE OCHOBBI CAMH MO cebe
HE MOTYT 00€CNeduTh, 9TOOBl COTPYAHUKH CIENHAJBHBIX CIyX0 cobmtomanu mpasa
YeJ0BeKa M 3aKOHHOCTbH. PsiJ rocynapcTB M MX CHeIHalIbHBIE CIYXKOBI paspaborann
KOJIEKCHl 3THKM WJM NPHHIHUIB NpodeccHoHaan3Ma, ¢ TeM 4YTOOBI COICHCTBOBATH
BO3HMKHOBEHHWIO MHCTUTYIIMOHAIBHON KYIbTYPHI, B pAMKaX KOTOPOH BBICOKO IIEHUTCS
¥ MOOUpPSETCs COOIOIEHNE TIPaB 4elOBEKa M 3aKOHHOCTH™. Kojekchl moBeneHus,
KaK MPaBWJIO, BKJIOYAIOT MOJOKEHHUS, Kacaloluecs HaJJIeKamero NoBeAeHUs, IHC-
LUIIITUHBL ¥ 3THYECKUX HOPM, KOTOPBIE OTHOCSTCSA KO BCEM COTPYIHHMKAM CHEIHalb-
HBIX Cyk0%. B HEKOTOPBIX rOCYIapcTBaX MHHHCTD, OTBEYAIONIMI 3a ClENUAalbHbIE
CIyXO0Bl, IPUHUMAET TAKHE JTOKYMEHTHI, 3TO 00€CIeUHNBACT MOIUTHIECKYIO OTBETCT-
BEHHOCTH 3a uX conepxkanne®. ONTUMaNbHBIH MPAKTHYECKUHA METOM MPELyCMaTpH-
BaeT, YTOOBI KOJEKCHl IMOBEACHHS (M aHAJOTHYHBIE JOKYMEHTHI) MOJBEPTalUCh TIIA-
TEJbHOMY HM3y4€HHI0 BHYTPEHHUMHM W BHEIIHMMH HaJ30PHBIMH YUYpEkKICHHAMHU' ',
ITonroTtoBKa KaapoB SIBASETCS BTOPBIM KIIIOYEBBIM CPEICTBOM COJIEHCTBUS CO3TaHUIO
npodeccroHaIbHON MHCTUTYIHMOHAIBHONW KYJIBbTYyphl B paMKax CHEIHANbHBIX CIyXO0.
MHorue crnenuanbHble CIYXKObl OCYIIECTBISIOT yueOHbIE IPOTpaMMEl, B paMKax Ko-
TOPBIX TMOAYEPKUBAETCS MPO(ECCHOHANU3M U IPOUCXOAUT 03HAKOMIIEHHE COTPYIHHU-
KOB C COOTBETCTBYIOIIUMH KOHCTUTYIHOHHBIMH HOPMaMH, CTaTyTHBIM IIPaBOM H Me-
KJyHAPOJIHBIM MPABOM TpaB yedoBeka®. ONTUMaNbHBIA MPAKTUYECKUH METOM Mpe-
JlycMaTpHUBaeT, YTOOBI 3TH y4eOHBIE MPOrpaMMBbl U TPeOOBAINCH, U PETYIHPOBAINCH
3aKOHOM, a TaK)Xe OXBaTHIBaJIM BceX (NOTEHLHUAJIbHBIX) COTPYAHHUKOB CIIELHATIbHBIX
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US Code, section 2303(a); Bosnia and Herzegovina (footnote 6), article 42; Australia
(footnote footnote 84), section 33; Parliamentary Assembly of the Council of Europe, Draft
Resolution on the protection of whistleblowers, doc. 12006, paras. 6.2.2

and 6.2.5.

South African Ministerial Review Commission on Intelligence, p. 233.

South Africa, Five principles of intelligence service professionalism, South African
Intelligence Services; South Africa, Ministerial Regulations of the Intelligence Services,
chapter 1(3)(d), 1(4)(d); see also Bulgaria (footnote 15), article 66 (with regard to
application of the Ethical Code of Behaviour for Civil Servants to members of the
intelligence services).

United Republic of Tanzania (footnote 61), article 8(3); South Africa, Five principles of
intelligence service professionalism, South African Intelligence Services.

United Republic of Tanzania (footnote 61), article 8(3).

Netherlands, Supervisory Committee on Intelligence and Security Services, On the
Supervisory Committee’s investigation into the deployment by the GISS of informers and
agents, especially abroad, see section 4; for the role of Inspectors-General in these matters,
see South African Ministerial Review Commission, p. 234.

South African Ministerial Review Commission on Intelligence, pp. 209 and 211.
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cnyxk6%. U makoHen, mpodeccHOHaNbHAs KyJlbTypa MOMKET OBITH YKpPEIJIEHA BHYT-
PEHHUMH IpPOLEAYypaMH YIPABICHUS MEPCOHATIOM, KOTOpbIE NMPEAYyCMAaTPUBAIOT BO3-
HarpaxJeHHe 3a ITHIECKOoe U mpodeccnoHaabHOE MOBEACHUE.

l'apanTumn B OTHOLIEHUH NPaB 4YeJIOBEKAa

Metoa 20. JItoObie Mepbl, KOTOPBIE TPUHUMAIOTCS CIIEIHABHBIME CIyX0aMu
U KOTOpPblE OTrpaHUYMBAIOT NpPaBa YeJOBEKa M OCHOBHBIE CBOOOJBI, MOJIKHBI
YUYHTHIBATD CIEAYIOLINE KPUTEPHH:

a) OHU TPEINHUCHIBAIOTCS OOMENOCTYITHBIM 3aKOHOAATEIbCTBOM, KO-
TOpPOE COOTBETCTBYET MEXIyHApPOJHBIM CTaHAApTaM B OOJacTH IpaB YeIOBe-
Ka,

b) BCE MEpHI TaKOT0 poAa HOJIKHBI OBITH aOCOITIOTHO HEOOXOITMMEI

JJIA TOTO, 4TOOBI Kakas-au0o ClricnuajJbHas CJIy)K6a BBITIOJTHAJIA CBOU NPEAIN-
CAaHHBIC 3aKOHOM 3aJa4u,

c) NPUHUMAaeMble MEpbI JIOJIKHBI OBITh COPa3MEpPHBIMH LEJIH. DTO
TpeOyeT, 4ToOBl cHenuaiabHbIC CIYXOBl BBHIOMpanmu Ty Mepy, KOTopas MeHee
BCET0 OTPAaHWYMBACT MpaBa YEIOBEKa, W MPOSBISIN 0COOYI0 MPEI0CTOPOXK-
HOCTb, C TeM 4YTOOBl MUHUMHU3HPOBATh HEOIATONPHUATHOE BO3AEHCTBHE MIOOBIX
Mep Ha Ipasa JINI, BKJIIOYas, B YaCTHOCTH, JIUL, KOTOPHIE HE MTOA03PEBAIOTCA B
KakoM-JIH00 MPOTHBOINPABHOM ITOBEJCHNUH,

d) Mepa, IPUHATAs CHEeIUaIbHEIMU CIy)X0aMH, HE MOKET HapymIaTh
UMIIEpaTUBHBIC HOPMBI MEXAYHApOJIHOTO MpaBa WIM MaTepHalbHOE COAEpKa-
HHUE T1000TO IIpaBa YeJI0BEKa,

C) JOJI2KHa OBITH CO31aHa sdCHasA U BCCO6’BCMHIOH.I21}I CHCTEMA CaHK-
HUMOHHUPOBAHNA, Ha6J’IIOI[CHI/I$[ 1 Haa30pa 3a NPpUHATHEM nmo0oi MEPBI, KOTOpasa
OTpaHWYMUBACT IIpaBa YCI0BECKA,

f) JTUIA, TIpaBa KOTOPBIX MOTYT OBITh OTPAHHWYEHBI CIEIHATbHBIMU
ciIyx0aMH, MOTYT HalpaBIATh jKaJoObl B Kakoe-TMO0 HE3aBHCHMOE ydpesk/e-
HHE W A0OMBAThCS NMpenocTaBiIeHUs UM 3(P(EKTHBHOTO CpPEJICTBa NMPAaBOBOM
3aIHTHI.

27. CormacHO BHYTPEHHEMY INpaBy OOJNBIIMHCTBY CIENHAIbHBIX CIyX0 paszpermra-
eTCsl OCYNIECTBIATH AEATEIbHOCTh, KOTOpas OTrpaHMYMBAET IMpaBa dYelOoBEKa. OTH
MTOJIHOMOUHS KacaloTcs IMIaBHBIM 00pa3oM o0nacTu cOopa OomepaTHBHBIX AAHHBIX, HO
TaKXe BKJIIOYAIOT NMPABOOXPAHUTEIbHBIC MEPHI, HCIIOIb30BAHNE MEPCOHANBHBIX JaH-
HBIX 1 OOMEH TaKkMMH JJaHHBIMU. BHyTpeHHEe 3aKOHOAATEeNbCTBO YCTAHABINBAET ra-
PaHTHU B OTHOIIEGHWH IpPaB YEJIOBEKa IO ABYM OCHOBHBIM NMPUYHMHAM: IS OrpaHUYe-
HUS MOCATATENbCTB Ha MpaBa JIHUI TEMU MEPaMHM, KOTOPBIE SBISAIOTCS AOMYCTUMBIMHU
COTJIaCHO MEXAYHapOJHOMY HpaBy IIpaB 4YeJIOBEKa, W IS MPEAYNPEKACHHUS NMPOU3-
BOJILHOTO WJIH OTYJIBHOTO HCIOJIB30BaHUs 3THX Mep ™.

28. Jliobas mepa, orpaHMYMBAIONIas IpaBa YENOBEKa, JOJDKHA OBITH NpeAmHcaHa
3aKOHOM, COBMECTUMBIM C MEXJIYHapOAHBIMH CTaHAApTaMH B 00JaCTH HpaB YelloBe-
Ka U JIEHCTBYIOIMM BO BpeMs MPUHATHS 3TOH Mepbl™. Takoil 3aKOH M3JIaraeT 3T Me-
PBI C MTOMOIIBIO CTPOTHX M TOYHBIX (OPMYIHUPOBOK, YCTAHABIMBACT >KECTKHE YCJIO-
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Argentina (footnote 2), articles 26-30; South Africa (footnote 23), article 5(2)(a).

Siracusa Principles (footnote 38).

See practices nos. 3 and 4; Croatia (footnote 2), article 33; Lithuania (footnote 9), article 5;
Council of Europe (footnote 4), para. 5.
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BHA JUIA MX MCIOJB30BAHHA M INPEJyCMATPUBAET, YTO MX HCIOIb30BAHUE OIKHO
OBITH MPAMO CBA3aHO C 3a7a4aMM U TOJHOMOYHSIMH KaKO#-TH60 crenuanbHOM CIyxK-
661,

29. MHoTHe MOJOXEeHHUS BHYTPEHHETO 3aKOHOJATEIbCTBA TaK)Ke BKIFOUAIOT Tpebo-
BaHHUE, COTIACHO KOTOPOMY IIF0OOBIE MEpHI CIICIHANBHBIX CIYXKO, OTpaHUYUBAIOIIHC
npaBa 4ejoBeKa, JOJKHBI ObITh HEOOXONMMBIMU B JeMOKpaTHueckoM obuiectse”.
HeobxoxmmocTh BiedeT 3a co00 TO, 9TO UCIOIB30BAHHUE MIOOBIX MEp JOIKHO OBITH
SICHO M Pa3yMHO CBSI3aHO C 3aIUTONW 3aKOHHBIX MHTEPECOB B 00JIaCTH HAIIMOHAIBHOM
0€3010aCHOCTH, KAaK OHH OIpeJeleHbl BO BHyTpeHHEM npase®™.,

30. IIpuHIUD cOpa3sMepHOCTH 3aKpEIIeH B 3aKOHOAATEIbCTBE MHOTHX TOCYAApCTB
u Tpebyer, 4To6BI T06BIE MEPHI, KOTOPbIe OTPAHMYMBAIOT NPaBa 4eJI0BeKa, OBLIN CO-
pa3sMepHBIMH KOHKPETHO YKa3aHHBIM (M JONMYCTHMBIM C TOYKH 3PEHHS 3aKOHa) Ie-
aam®. J{na oGecreuenus Toro, 4To6bl Mephl, IPUHUMAEMbIE CHENHANbHBIMH CIYK-
6aMu, SABJIANNCH COPAa3MEPHBIMH, MHOTHE TOCYIapcTBa TPeOyIoT, 4TOObl MX CHENH-
anmbHBIE CIYXOBl HCHOIB30BANH ISl JOCTHKEHHS KaKOH-TH60 KOHKPETHOH memu
CPENCTBA, KOTOPhIEe ObIIM Obl COMPSKEHb ¢ HAMMEHBIIUM, 110 BO3MOKHOCTH, BMEIIa-
tenpcTBOM ™,

31. BayTpeHHee mpaBo 3ampeniaeT CHeNUaIbHBIM CIY)0aM HCHOJB30BaTh JIIOObIE
MepBI, KOTOpbIE Hapymaiau Obl MEXIYHAapOJHBIC CTAaHAAPTHl B 00JAaCTH MpaB YesloBe-
Ka u/WIn UMIIepaTHBHBIE HOPMBI MEXAYyHapoaHoro npasa. Hekotopeie rocymapcTBa
BKJIIOUMJIN TIPSIMOE 3alpelieHne Cephe3HbIX HapyIICHUI MpaB 4eI0BEeKa B CBOE 3aKO-
HOJATeNbCTBO, KACAIOMEecs CleNHanbHbIX Coy)0 . XOTs MpaBa uea0BeKa, OTCTYII-
JIEHUE OT KOTOPBIX HE JOIMYCKAaeTCs, MOTYT OBITh OOBSBICHBI HEPYIIMMBIMH, KaX10€
IIpaBO YEJIOBEKa MMEET CYIIECTBEHHOE COJEpKaHUe, Ha KOTOpPOe HE MOI'YT pacipo-
CTPaHATHCS AONMYCKaeMble OTPAHUYCHHUS.

32. TocymapcTBa obOecrednBarOT, 4TOOB MEpHl CHENHATbHBIX CIYXKO, OTpaHUYH-
BalONIYie NpaBa 4YeJoBeKa, O00YyCIOBIMBAIMCH YCTAHOBJICHHBIM 3aKOHOM IPOLECCOM
CAaHKIIMOHUPOBAHUS, a TaKKe PAKTHUYECKUM HAJ30POM M IIEPECMOTPOM (CM. METOXHI 6,
7,21, 22,28 n 32).

33.  VYcTaHOBJIEHHOE MEXAYHAapOAHBIM NPABOM IIPAB YEJIOBEKA OCHOBOIIOJIATAIOIIEE
TpeboBaHME IPENLyCMATPUBAET, YTOOBI KEPTBHl HAapyLICHWH NpaB YeIOBEKa ObLIN B
COCTOSIHMH JTOOMBATHCS BO3MEIIEHNUS ylepOa U BOCCTAHOBIEHHS HapYyIIEHHBIX MpPaB.
MHorue rocygapcTBa YCTaHOBIIIM IPOLEAYPHl ISl 00ecrnedeHusl Toro, 4ToObl auma
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. MacDonald Commission, p. 423; Morton Halperin (footnote 69).

Sierra Leone (footnote 14), article 22 (b); United Republic of Tanzania (footnote 61),
article 14 (1); Japan (footnote 61), article 3(1); Botswana (footnote 21), section 22(4) a-b.
Johannesburg Principles on National Security, Freedom of Expression and Access to
Information, principle 2(b); Ottawa Principles, principle 7.4.1.

Germany (footnote 2), section 8(5); Germany, Act on the Federal Intelligence Service,
section 2(4); Council of Europe (footnote 4), article V (ii); MacDonald Commission report,
p. 513.

Croatia (footnote 2), article 33(2); Hungary (footnote 77), section 53(2); United States of
America, Executive Order No. 12333, section 2.4. Federal Register vol. 40, No. 235,
section 2; Germany (footnote 2), Section 8(5); Germany (footnote 99), Section 2(4);
A/HRC/13/37, paras. 17 (f) and 49.

Botswana (footnote 21), section 16 (1)(b)(i) related to the prohibition of torture and similar
treatment.
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UMEJIN OOCTYI K HE3AaBUCUMOMY YUYPECKACHUIO, KOTOPOE MOXKET NPUHUMATh PCIICHUA

102
o TakuM TpedoBanusM (cM. metoabl 9 u 10 Bhime) ™ *.

COop onnepaTuBHBIX TAHHBIX

MeTton 21. Bo BHyTpeHHEM IIpaBe ONPEAENIIOTCS BHIBI Mep Mo cOopy omepa-
THBHBIX JIaHHBIX, KOTOPBI€ MOTYT HPHUMEHSTH CIELHANbHBIE CIYXObI, HOmyc-
KaeMble LeJM cO0Opa ONEepaTUBHBIX JAHHBIX, KATETOPUHU JIUI U BUIBI ACSATEIb-
HOCTH, B OTHOIIEHHH KOTOPBIX MOXET OCYIIECTBISTHCS COOp ONMEpaTHBHBIX
JAHHBIX; TIOPOTOBAas CTENEHb IOJO3PCHUH, HaJIW4He KOTOPOH Tpedyercs s
000CHOBaHMS TMPUMEHEHUSI Mep 1O cOOpy ONMEpaTHBHBIX AAHHBIX, OTpaHHYE-
HUS B OTHOIIEHUHU CPOKA, B TEUEHHE KOTOPOTO MOTYT NMPUMEHSATHCS MEpHI IO
cOOpy MaHHBIX; W IPOIEAYPHl CAHKIHOHUPOBAHUS, HAJ30pa M MEpPECMOTpa
peIICHNI B OTHOIIEHNH NIPUHATHS Mep MO cOOpy ONMEepaTHUBHBIX JaHHBIX.

34. B OONBPIIMHCTBE TOCYAapCTB CIIEIHANBbHBIEC CIYXOBI MOTYT mpUOeraTh K TAKUM
MepaM BMEIIATeIbCTBA, KaK CKPBITOE HAONIOJeHHE M MepexBaT COOOUICHUH, C TeM
4TOOBI OCYIIECTBIATh cO0p nHDOpPMAUK, HEOOXOAMMOM JUIsl BBIMOJTHEHUST UX 3ajad.
OcHoBomnousaraoiiee TpeboBaHue obOecrnedeHuss 3aKOHHOCTH MPEeAyCMaTpUBaeT, 4TO
JUIAM JIOJDKHO OBITh U3BECTHO O MepaX, KOTOpPbIE IOCYJapCTBEHHbIE OPTaHbl MOTYT
MPUMEHSTh IS OTPAaHUYCHHUsSI MX MPaB, U OHU JOJDKHBI OBITh B COCTOSIHUHU TMPEJBU-
JIeTh, KaKhe BHJbI NEATEIbHOCTH MOTYT NMPUBECTH K HCIOIb30BAHHUIO TAKUX Mepm.
Bo BHyTpeHHEM MpaBe ONPEACNSIOTCS KATerOPHH JIMI U BHJbI JEATEIbHOCTH, B OT-
HOIICHUH KOTOPBIX MOXET OCYIIECTBISITHCS COOP OMEepaTUBHBIX naHHBIX ™, a Takxke
MOPOroBasi CTEMEHb MOA03PCHUH, HEeOOXoaruMas ISl MPHUHITUS KOHKPETHBIX Mep 10
cbopy oOIlepaTUBHBIX HaHHBIX HekoTopbie MOJIOKEHHS] BHYTPEHHETO 3aKOHOJA-
TENbCTBA TAKXKE YCTAHABIMBAIOT KOHKPETHBIC OTPAHUYCHUSI B OTHOIICHUH MPUMEHE-
HUSL MHTPY3UBHBIX Mep M0 cOOpY OMEpaTHBHBIX JAHHBIX, KACAIOUIMXCS KOHKPETHBIX
KaTeropui JIuil, 0COOCHHO KYPHAIUCTOB U anBokatoB'®. Takue MepBl IPU3BAHBI 3a-
MHUIATh TpodeccroHaNbHble MPUBHUIETHH, CUUTAIONIMECS CYI[ECTBEHHO BaXKHBIMU
U1l QYHKIIMOHUPOBaHUS CBOOOAHOTO OOIIECTBa, TaKHe KakK MPaBO KYPHAJIUCTOB HE
pacKpbIBaTh CBOM HCTOYHUKH HHPOPMALMM WU HPHUBUICTHS KOH(HACHIIMATbHBIX
OTHOILIEHUH MEXIy aJBOKaTOM U KineHTOM. CTporue OrpaHHYCHUs B OTHOLICHUU
HCIIOJIb30BAHUS HMHTPY3HUBHBIX METOJOB cOOpa ONEpaTUBHBIX JAaHHBIX IOMOTAOT
obecrednTh, 9TOOBI TakoW cOOp OMEepaTHBHBIX NaHHBIX OB HEOOXOOWMBIM U OTpa-
HUYUBAJCS JIUI[AMHU U TPYINAaMH JHUI, KOTOPbIE, M0 BCEH BEPOSITHOCTH, MPHUUYACTHBI K
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American Convention on Human Rights, article 25; Arab Charter, article 9; Siracusa
principles, article 8; European Court of Human Rights, Klass v. Germany, A 28 (1979-80),
2 EHHR 214, para. 69. See also practices 9 and 10.

European Court of Human Rights, Liberty v. UK, para 63; Malone v. The United Kingdom,
2 August 1984, para.67; Council of Europe (footnote 4), article V (i); Huvig v. France, para.
32; Kenya (footnote 16), article 22 (4); Romania (footnote 8), article 20. This
recommendation is also made in the Moroccan TRC Report, vol. 1, chap. 1V, 8-4; Hungary
(footnote 77), sections 54, 56; Croatia (footnote 2), article 33 (3-6).

European Court of Human Rights, Weber & Saravia v. Germany, decision on admissibility,
para. 95; European Court of Human Rights, Huvig v France, 24 April 1990, para. 34;
United Republic of Tanzania (footnote 61), article 15(1).

Kenya (footnote 16), article 22 (1); Sierra Leone (footnote 14), article 22; Tanzania
(footnote 61), article 14 (1), 15 (1); Canada (footnote 6), section 21 (all reasonable
grounds); Netherlands (footnote 20), article 6(a) (serious suspicion); Germany (footnote 2),
section 9(2); Germany, Constitutional Court, Judgement on Provisions in North-Rhine
Westphalia Constitution Protection Act, 27 February 2008.

Germany, G10 Act, section 3b; Germany (footnote 85), sections 53 and 53a.
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NesITeIPHOCTH, MpeACTaBIsfomeil co0oil yrpo3y HalWOHAIBHON O0€30macHOCTH.
BuyTpeHHee mpaBo Takke BKIIOYAET PYKOBOMAAIINE MPUHIHIIEI, Kacarouluecs HOIyc-
KaeMoTo CpoKa MPUMEHEHHS WHTPY3UBHBIX Mep N0 cOOpY ONEepaTHUBHBIX HaHHBIX, IO
HCTEUYCHUH KOTOPOTO CHEIHANbHBIE CIYKOBI JOJKHBI BHOBH 3alPOCHTH CAHKIHIO HA
nanpHelmee MpUMEHEHHE TaKuX Mep107. AHaJOTHYHBIM 00pa3oM, ONTHMAaIbHBIM
MPaKTHIECKAM METOJOM JJIsI BHYTPEHHETO IpaBa ABJIseTCs TpeboBaHMe, 9TOOB MEPHI
mo cObopy omepaTHBHBIX JAaHHBIX NMPEKpaNIaluch cpa3y ke Mo MOCTHKCHUH IeH, I
KOTOPOW OHH NMPHUMEHSINCH, HJIH K€ B TOM cllydae, €ClId CTAHOBUTCS SACHBIM, UTO dTa
IeJb HE MOXET OBITh ,IlOCTI/IFHYTalOS. OTH MONOXKEHUS TPU3BAaHBI CBECTH K MUHUMYMY
HapyIIeHUs MpaB COOTBETCTBYIONIHX JIMI] U MOMOYb 00eCHmeduTh, YTOOBI MEpHI IO
cOopy omepaTUBHBIX JaHHBIX OTBEYANIU TPeOOBAHUIO COPA3ZMEPHOCTH.

MeTtoa 22. Mepsl o c60py ONEpaTHBHBIX AaHHBIX, KOTOPHIE COMPSIKEHBI CO
3HAYUTEIbHBIMU OTPAaHWUYEHHAMH IIPaB 4YEIOBEKA, CAHKIHOHUPYIOTCS WU KOH-
TPOJUPYIOTCS 1O MEHbIIEH Mepe OJHUM YYPEXKICHHUEM, KOTOpPOE SBISECTCS
BHEIIHUM IS CIIENHANbHBIX CIIY’KO M HE3aBUCHUMBIM OT HUX. Takoe ydpexne-
HHUE pacrojaraeT MOJHOMOUYHAMH IpEeANHcaTh IepecMOoTp, IMPHOCTAaHOBICHHE
U TIpEeKpalleHne TaKuX Mep Mo cOopy ONepaTHBHBIX AaHHBIX. Mephl Mo coopy
OTIEPATUBHBIX JIaHHBIX, KOTOPBIE COMPSDKEHBI CO 3HAYMTEIBHBIMH OTpaHHYe-
HUSIMH TIpaB 4e€JIOBEKa, HOJDKHBI OBITH MPEIMETOM MHOTOYPOBHEBOW IMpOIENy-
pBl CAaHKIIMOHHPOBAHMS, KOTOpas BKJIOYAET YTBEPXKICHHWE B paMKax CIHELHU-
aTbHBIX CIyXk0, omoOpeHHEe MOIUTHYECKUM HCIIOJHHUTEIbHBIM OpPraHOM, a
TaKXXKe YYPEKICHHUEM, KOTOPOE SBISICTCS HE3aBUCHMBIM OT CIENHAIbHBIX
CITy* 0 ¥ UCIOJHUTEIbHBIX OPTaHOB.

35. OO6mas mpakTHKa 3aKJII09aeTcs B TOM, YTOOBI BHYTpPEHHEE 3aKOHOJATEIbCTBO
cozepxano MoApoOHbBIE MOJOXKEHHUS, Kacalolluecs NMPOLeAyphl CAHKIMOHWPOBAHUS
BCEX Mep MO cOOpY ONMEepaTHUBHBIX AaHHBIX, KOTOPbIE OTPAaHUYMBAIOT IIPaBa YesOBE-
ka'®. TIpouenypsl CaHKIHOHHPOBAHUS TPEOYIOT, YTOBHI ClEHHATbHbIE CIyXKOb 060C-
HOBBIBAJH NpEJJIaraéMoe UCII0JIb30BaHNE MEpP MO cOOpPY ONEpaTUBHBIX JaHHBIX B CO-
OTBETCTBHH C SICHO ONpPENSICHHBIMY NPaBOBHIMU paMkaMu (cM. Metonsl 20 u 21 BHI-
me). DTOT MEXaHU3M SBISAETCS KIIOYEBBIM I 00ecIedeHHsl TOro, YTOOBl MEpHI 10
cOopy OomepaTuBHBIX NAHHBIX NPHUMEHSINCh B COOTBETCTBUH C 3aKOHOM. ONTHMAalb-
HBIM MPaKTUYECKUH METOH 3aKII0YaeTCs B TOM, YTOOBl HHTPY3UBHBIC MEpHI 10 cOopy
ONEPAaTHBHBIX JAHHBIX CAaHKIMOHHPOBAJINCH YUPEKIECHHEM, KOTOPOE SBISIETCS HE3a-
BHCHMBIM OT CHEIUAJBHBIX CIYXO, T.€. MOTUTHYECKH MOJOTYETHBIM OPraHOM HCIOJI-
HUTeIbHON BracTu' ™ miu (kBa3u) cymeGHbM opramom''. CyneGHble oprambl sBIs-
I0TCSI HE3aBHCHMBIMH OT IIpoliecca cOopa OnepaTUBHBIX JaHHBIX, M 10 3TOH NMPHUUYNHE
OHM B COCTOSHHMH NPOBOJWUTH HE3aBHCHMYIO M OECIPUCTPACTHYIO OIEHKY IPOCHOBI
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Germany (footnote 106), section 10 (5); Kenya (footnote 16), article 22 (6); Romania
(footnote 8), article 21(10); South Africa (footnote 23), section 11(3)a; Croatia (footnote 2),
article 37; Canada (footnote 6), section 21 (5); Hungary (footnote 77), section 58(4),
Section 60 (termination); European Court of Human Rights, Weber & Saravia v. Germany,
para. 95.

United Kingdom (footnote 47), section 9; Germany (footnote 106), section 11(2); Germany
(footnote 2), section 9 (1); European Court of Human Rights, Huvig v France, para. 34.
Germany (footnote 106), sections 9-10; Canada (footnote 6), section 21; Netherlands
(footnote 20), articles 20(4) and 25(4); Kenya (footnote 16), article 22.

Australia (footnote 3), articles 25, 25a; Netherlands (footnote 20), articles 19, 20(3-4), 22
(4), 25; United Kingdom (footnote 47), sections 5-7.

Argentina (footnote 2), articles 18 and 19; Kenya (footnote 16), article 22; Sierra Leone
(footnote 14), article 22; Croatia (footnote 2), articles 36-38; Romania (footnote 8), articles
21 and 22; Canada (footnote 6), section 21 (1-2); South Africa (footnote 23), section 11. See
also European Court of Human Rights, Klass v. Germany (footnote 102), para. 56.
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00 HMCTMOJIB30BaHMM WHTPY3UBHBIX IIOJHOMOYHH B OTHOIIEHHH cOOpa ONEpaTHBHBIX
naHHBIX2. KpoMme TOTo, H3BECTHO, YTO ONTHMAIbHAS MPAKTHKA 3aK/ITIOYACTCS B TOM,
4TOOBl CAHKIMOHWPOBaHHE HamboOJee MHTPY3MBHBIX METOAOB cOopa OmepaTHBHBIX
JaHHBIX (HampuMmep, ImepexBar COOOIICHHH, MEepPIIOCTPALUs MOYTOBBIX OTIPAaBICHHUH
U TallHOe NMPOHHMKHOBEHHE B IIOMEIIEHHE) OCYLISCTBISJIOCH CTAaPIIMMH PYKOBOIUTE-
JSMH CHEIHUATBHBIX CIYXO, MOTUTHYECKH MOJOTYECTHBIMH HCIOJHUTEIBHBIMHU OpTa-

113
HaMu ¥ (KBa3H) cyneOHBIM OpraHaM .

36. TocymapcTBO Takke obecrednBaeT, 4YTOOBI cOOp ONMEPATHUBHBIX MAHHBIX OBLI
COIIPSKEH C MOCTOSHHBIM HaJ30pPOM CO CTOPOHBI YUYPEKACHHS, KOTOPOE SIBISETCS
BHELIHUM JUISl CIICLHANBHBIX CIIy)k0. ONTHMAalbHBIH NMPAaKTUYSCKUH METOA 3aKioya-
€TCs B TOM, YTOOBI CllelHalibHBIE CIYKOBI COOOIIATN O MPUMEHEHHH Mep Mo cOopy
OTIepAaTHBHBIX JaHHBIX Ha IMOCTOSHHOI OCHOBE M YTOOBI BHEIIHEE HAJ30PHOE yUPEK-
JeHUE pacroyiarajo IMOJHOMOYHMSIMH IPEANHCHIBATh IpEeKpameHue Mep mo cbopy
naHHBIX, Bo MHOTHX rOCyIapCTBaX BHEIIHHE HAJI30PHBIE OPTaHBI TAKIKE OCYIIECT-
BIISIIOT (DaKTUYECKHMU HAA30p HAJl NPUMEHEHHEM Mep 110 cOOpy ONepaTHBHBIX JaHHBIX
IUISL YCTAHOBJIGHHS TOTO, OBUIM JIM Takue Mepbl CAHKIMOHHPOBAHBI M IIPUMEHSIOTCA
M OHH B COOTBETCTBHH C 3aKOHOM' . DTO 0COBEHHO BAXHO C y4eTOM TOTo (hakTa,
YTO JIMIA, NpaBa KOTOPBIX 3aTParuBaroTcsi cOOpPOM OIEPAaTUBHBIX JAHHBIX, 10 BCEH
BEPOATHOCTH, HE OCBEIOMIICHBl 00 3TOM M, TaKMM 00pa3oM, pacroyiaraloT OrpaHu-
YEeHHON BO3MOXHOCTBIO OCIIOPHTH IIPABOMEPHOCTH TAKUX Mep.

PerJII(II)OBaHPIe H UCIMOJb30BAHUEC NICPCOHAJIBHBIX JAHHBIX

Metoa 23. O0menocTynHOE 3aKOHOJATEIbCTBO ONpENeNsIeT BUIBl IIEPCOHATE-
HBIX TaHHBIX, KOTOPBIMH MOTYT pacIiojaraTh CllelHalbHbIe CIyXOBbl, U KpHTe-
puH, OTHOCSIIHECS K MCMOJIB30BAHHUIO, XPAHCHUIO, YHUYTOKEHHUIO U PACKPHI-
THIO TakuX AaHHBIX. CrenuanpHBIM cIy’)k0aMm paspemaercs XpaHUTb HEpCo-
HallbHBIC JaHHBIE, KOTOPBIE SBIAIOTCS CTPOTO HEOOXOTUMBIMH JJIS IeJiel BBI-
MOJIHEHUS UX 3a]a4.

37.  YcTaHOBJIEH pAJ NPUHIUIIOB O0IIETO XapakTepa, KOTOPbIe OTHOCATCS K 3alu-
T€ MEepPCOHAIbHBIX JAaHHBIX U KOTOPBIE OOBITHO NMpEIycMaTpHUBAIOTCS BO BHYTPEHHEM
3aKOHOJATENbCTBE 0, @ TAKXKe B MEXIyHAPOAHBIX 0roBopax''’. OHM BKIIOYAKOT ClIe-
nytomue TpeboBaHuA: cOop u 00paboTKa MEepCOHANBHBIX JaHHBIX JOJKHBI OCYIIECT-
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The European Court of Human Rights has indicated its preference for judicial control for
the use of intrusive collection methods, see Klass v. Germany (footnote 102), paras. 55-56.
See also Parliamentary Assembly of the Council of Europe, recommendation 1402, ii. The
South African Ministerial Review Commission argues that all intrusive methods should
require judicial authorizations; see p. 175; Cameron (footnote 48), pp. 151, 156-158.
Canada (footnote 6), section 21; Germany (footnote 106), sections 9-11 and 15(5). See also
Canada, MacDonald Commission, pp. 516-528.

Croatia (footnote 2), article 38 (2); United Kingdom (footnote 47), section 9(3-4); Germany
(footnote 106), section 12 (6). See also Canada, MacDonald Commission, p. 522.

United Kingdom (footnote 47), section 57(2); Norway, Parliamentary Intelligence Oversight
Committee; Netherlands (footnote 20), article 64(2)(a).

Japan, Act on the Protection of Personal Information held by Administrative organs;
Switzerland, Loi fédérale sur la protection des données.

A/HRC/13/37, paras. 11-13. For specific examples of international principles, see the
Council of Europe Convention for the Protection of Individuals with regard to Automatic
Processing of Personal Data (No. 108); the Organization for Economic Cooperation and
Development, Guidelines on the Protection of Privacy and Transborder Data Flows of
Personal Data (1980); The Guidelines for the Regulation of Computerized Personal data
Files (General Assembly resolution 45/95 and E/CN.4/1990/72).
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BISITBCSI 3aKOHHBIM M CIPaBEIJIMBBIM 00pa3oM; UCIOJIb30BaHNE TAKUX JAHHBIX JOJDK-
HO OTPAaHMYMBATHCS M CBOAMTHCSA K JAOCTHIKEHHIO NMEPBOHAYAIBHO yKa3aHHOW e,
COOTBETCTBYIOIINE MIATH JOJDKHBI OBITH IPEINPUHATHI ISl 00€CTIeYeHHsT TOTO, YTOOBI
(uKkcupyemMble epCcOHAIbHbIC JaHHBIE OBIIN TOYHBIMH, COJEpXKAIlUe IePCOHAIbHbBIE
JIaHHBIE (aiIbl JOHKHBI YHHUTOXXATHCS, KOTJa B 3THX JAaHHBIX Ooiee HET HeoOXoau-
MOCTH; W JIIA JOJDKHBI pacIiosiaraTe NpaBoOM Ha JOCTYM K (aifiy, comepkamemMy uX
nepcoHaIbHbIC NAHHBIE, H BHOCHThH B HUX HCIPaBIeHHs . B KOHTEKCTE HCIONb30Ba-
HUS NEePCOHATBHBIX JAHHBIX CICIHATbHBIMH CIy’KOaMH OTKpBITHE, XpAaHEHHE U pac-
nopspkeHue (Qailamu, copepKallMMHU TakWe JaHHBIE, MOXKET UMETh CEpPhE3HBIE I0-
CIEACTBUSA JUJIS IPAB YEJIOBEKA; B CBSI3M C 3THUM B IyOIMYHOM CTAaTyTHOM IIpaBe yCTa-
HaBIMBAIOTCS PYKOBOASIINE NPUHIHIBI, KacaloIINecs PEryIHpOBaHUS M HCIOJB30-
BAaHMS NEPCOHATBHBIX JAaHHBIX CHEIUAIbHBIMU CIy)X0aMu. DTO SBIsAETCS NMPABOBOU
rapaHTHeil OT MPEeA0CTaBICHHS HCIIOTHUTEIbHBIM OpTaHaM IJIM CHEIUANBHBIM CITYX-
6aM HEOrpaHHYEHHBIX TMOTHOMOUHII B OTHOIEHHH >THX Bompocos''’. Bropas rapan-
THS 3aKJII0YaeTCs B yCTAHOBJICHHM MPaBOBBIX IPHHIMIOB C IIEJbI0 KOHKPETHO yKa-
3aTh W OTPAaHMYUTH OCHOBAHMS IJIs OTKPBITHS M XpaHeHHUs (ailyioB mepcoHaIbHBIX
JAHHBIX CTCNHATBHBIME CIyxkOamu'?’, B-TpeThux, B Pa3iHuHBIX rOCYIapCTBAX yCTa-
HOBHUJIACh NMPAKTHKA, COITIACHO KOTOPOH CHEIHAIbHEIE CIYKOB HHPOPMHUPYIOT 0o0mIe-
CTBEHHOCTH O BHJI€ NEPCOHAIBHBIX JAAHHBIX, KOTOPHIC XPAHATCS CIIEIUATbHON CIIyX-
00ii; 3TO BKIIOYAaeT HHPOPMAINIO O BHJIE U 00beMe MEPCOHANBHBIX JAHHBIX, KOTOPbIE
MOTYT XPaHHUTHCS, a TAKXKE O JOMYCKaeMbIX OCHOBAaHMSIX IS XPaHEHUS TaKHX JlaH-
HBIX KaKOH-1Tu60 ClenHambHON ciyx6oit'>". B-ueTBepThIX, pa3iHuHBIE TOCYIAPCTBA
MPU3HAIN YTOJIOBHO HAKa3yeMBIM JAESHHEM PACKPBITHE HJIM HCIOIb30BAHHE JTUIHBIX
JIAHHBIX COTPYIHUKAMH CHEIHANBHBIX CIYXO0 32 paMKaMH YCTaHOBJIEHHBIX MPaBOBBIX
ocHoB'?. KoHeuHas rapaHTHs OCHOBAHA HA TOM, 4TO TOCYAAPCTBA MPAMO HPEIyCcMaT-
pPHUBAIOT, YTO CIENHAIBHBIM CIyk0aM He pa3pemaeTcs XpaHUTh NEepCOHAIbHBIE AaH-
HbIE 110 THCKPHMHHAIMOHHBIM OCHOBAHMAM >,

Meton 24. CrennanbHble CIyXObI MPOBOAST Ha PETYISIPHONH OCHOBE OIEHKH
3HAYUMOCTH M JOCTOBEPHOCTH IEPCOHANBHBIX AaHHBIX, KOTOPBIE OHH XPAHAT.
3akoH TpeOyeT OT HUX YHHYTOXATh WIW OOHOBIATH JN0OYI0 HHPOPMALHIO, KO-
TOpast OIIEHEHa KaK HEeJO0CTOBEpHas win Oojee He UMEET 3HAYCHUS IS BBINOJ-
HEHHUA UX 3a/1a4, padOThl HAaJ30PHBIX yUPEXKACHUN HIN BO3MOXKHBIX MPOILECCY-
aJIbHBIX JEHCTBUH.

38. TocymapcTBa mpeANpUHSIN IIArd M0 00ECIEYEHUI0 TOTO, YTOOBI CIIEHAbHbBIE
CIyXOBl PETYISIPHO MPOBEPSUIH, COAepKaT JH (ailyibl JOCTOBEPHBIE NEPCOHANIBHBIE
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It should be acknowledged that international agreements permit derogation from basic
principles for data protection when such derogation is provided for by law and constitutes a
necessity in the interest of, inter alia, national security. See Council of Europe Convention
for the Protection of Individuals with regard to Automatic Processing of Personal Data

(No. 108), article 9.

European Court of Human Rights, Weber and Saravia v. Germany, no. 54934/00, 29 June
2006, paras. 93-95.

MacDonald Inquiry, p. 519; Netherlands (footnote 20), article 13.

Canada, Privacy Act, section 10. An overview of personal information banks maintained by
the Canadian Security and Intelligence Services can be found on the website of the
Government of Canada (http://www.infosource.gc.ca/inst/csi/fed07-eng.asp).

Romania (footnote 15), article 21.

For example, in Ecuador, intelligence services are not allowed to store personal data on the
basis of ethnicity, sexual orientation, religious belief, political position or of adherence to or
membership in political, social, union, communitarian, cooperative, welfare, cultural or
labour organizations; see Ecuador (footnote 15), article 22.
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JaHHBIE, UMEIONINE OTHOIIEHHE K HX 3adadam . [apaHTHH B OTHOMICHHH 3HAYMMO-
CTH W [JOCTOBEPHOCTH JIMYHBIX JaHHBIX IOMOTarT 0O0eCHeYHTh, YTOOHl JF0b0e
UMelonIee MeCTO HapylIeHHe NMpaBa Ha YaCTHYIO JKM3Hb HOCHJIO MHHHMMaJbHBIH Xa-
pakTep. B HEKOTOpHIX rocynapcrBax cliequajbHbIE CIYXKOBI HECyT IpaBoBoe 00s3a-
TEIhCTBO YHHUTOKATH HE TOJIBKO (aillbl, KOTOPBIE YXKe He MMEIOT 3HAYCHHSA -, HO
¢bailbl, B KOTOPBIX NEPCOHAJbHBIC NaHHBIC SBISIOTCS HEJOCTOBEPHBIMHU HIIN XKe ObI-
i o6paGoranbl HekoppekTHO'?, XoTs cremmanbHbIe CTyKOB OOGBIYHO 06SI3aHbBI
YHUYTOXATh JaHHbIC, KOTOPbIE YK€ He UMEIOT OTHOLICHHS K BBHINIOJTHEHHIO UX 3aJad,
BECbMa Ba)XHO, YTOOBI 3TO HE HAaHOCHJIO yiepOa paboTe HAaJ30pPHBIX OPraHOB HIIU
BO3MOJKHBIM IPOLECCYaJILHBIM JAeWcTBUAM. VHGpopManus, XpaHsAMascs CIEeLHalb-
HBIMH CIIy’)K0aM¥, MOXET MPeICTaBIATh COO0H NoKa3aTeJbCTBa B X0OA€ IMPOLECCyalb-
HBIX JEHCTBHUU CO 3HAYMTEIBHBIMU MOCIEACTBUSAMH JUISl COOTBETCTBYIOMIMX JINL; Ha-
JUYHE TaKUX MaTepHalloB MOXET ObITh Ba)KHBIM IJIs FapaHTHPOBAHMSA HaJUIEKALIMX
HpPOLECCYaNbHBEIX TpaB. B CBA3M ¢ 3TUM ONTHUMAaJIbHBIN PAKTHYECKUH METOJX Mpexny-
CMaTpPUBAET BO3JIOKEHHME Ha CICLHUaNbHbIE CIYXKObl 00sf3aTeIbCTBAa XPaHUTh BCE 3a-
¢buKcUpoBaHHBIE MaTepuabl (BKIOYas NepBOHAYAIbHBIEC 3aUCH U OIIEPAaTUBHBIC JI0-
HECEHHs) B clydasxX, KOTOPblE MOTYT BECTH K IPOLECCyalbHBIM ACHCTBHUIM, IPHYEM
YHUUYTOXKEHUE 0001 Takod MHQOpPMAIMK IOJKHO NMPOMCXOAMUTH IO HAJI30POM Ka-
KOT0-1100 BHENIHEro yupexaeHus (cM. meton 25 HI/I)I(G)127.
Meton 25. JIoJokHO CyHIecTBOBAaTh Kakoe-THOO HE3aBHCHMOE Yy4YpeKIeHHeE,
OCYLIECTBIISIONIEE HAN30p 38 UCHOIb30BAaHUEM MEPCOHATIBHBIX TaHHBIX CHEIH-
aJbHBIMU CIyxk0aMH. DTO ydpexkIeHHUE UMeeT NOCTyH Ko BceM ¢aidimam, xpa-
HAIIMMCS CIEIHAIBHBIMH CIIY)X0aMH, U 00aaeT MOJHOMOYHSIMH IIPEIITHCHI-
BaTh PACKpBITHE MH(POPMAIMH COOTBETCTBYIOIIMM JIMIIAM, a TaKXe yHHUTOXKe-
HUe (aiJIOB WM COAEPIKALIUXCS B HUX MEPCOHAIBHBIX JaHHbBIX.

39. Bo mHOTrHX rocygapcTBax ymnpasieHue (ailaMu mepcoHaNIbHBIX JaHHBIX MOJ-
JEXKUT PETYIIPHOMY U MOCTOSTHHOMY HaJ30py CO CTOPOHBI HE3aBUCHUMBIX YUpexKJe-
Huit "%, DTHM yupekIeHHSM MPEeNHCAHO MPOBOAUTH PEryIApHbIE HHCIEKIHMOHHBIE
MOCENEeHNs U BRIOOPOYHBIE MPOBEPKU (AaNHTIOB NMEPCOHATBHBIX JaHHBIX, KACAIOIIUXCS
MPOBOIANIMXCS M MPOLLIBIX omepamuii . [ocyrapcTBa Takxke MPEANHCATH HE3aBH-
CHMBIM HaJ30PHBIM YUPEKJEHUSM MPOBOAUTH NMPOBEPKY Ha IPEIMET TOTO, COOTBET-
CTBYIOT JHM 3aKOHY BHYTPHUBEJOMCTBEHHBIC AMPEKTUBBI, KaCalOMIHECs YIpaBICHUS
daitmamu™®. TocynapcTBa NPH3HAH, YTO HAA30PHBIE YUPEKACHHS TOIKHBI OBITH aAB-
TOHOMHBIMH C TOYKHM 3PEHHUS CBOMX METOAOB pabOTHl M NMPOBEICHHUS HHCIECKIHH,
a TakXe pacrojaraTh JOCTATOYHBIMH PECYpCaMH M BO3MOXXHOCTSIMU ISl IPOBEACHUS
peryisIpHBIX MHCHEKIIMI B OTHOLICHUHW MOPS/AKA YNPABICHUS U HCIOIb30BAHUS TIEP-
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Germany (footnote 2), section 14 (2); Germany (footnote 106), section 4 (1), section (5);
Switzerland (footnote 5), article 15 (1) (5).

Germany (footnote 2), section 12 (2); Kenya (footnote 16), section 28(1).

Netherlands (footnote 20), article 43; Croatia (footnote 2), article 41(1).

Charkaoui v. Canada (Citizenship and Immigration), [2008] 2 S.C.R. 326, 2008 SCC 38,
para. 64.

Sweden (footnote 27), article 1; Hungary (footnote 77), section 52. See also practices 6-8.
In Norway, the Parliamentary Intelligence Oversight Commission is obliged to carry out six
inspections per year of the Norwegian Police Security Service, involving at least 10 random
checks in archives in each inspection and a review of all current surveillance cases at least
twice per year; see Norway, Instructions for monitoring of intelligence, surveillance and
security services, articles 11.1 (c) and 11.2 (d).

See Germany (footnote 2), section 14 (1), according to which the Federal Commissioner for
Data Protection and Freedom of Information should be heard prior to issuing a directive on
file management.
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131
COHAJIbHBIX JAaHHBIX CICHOHAJIIbBHBIMU CJ'Iy)K6aMI/I . CnenmanbHbICe CJIy)K6I>I HECYT

MPaBOBYIO 0053aHHOCTH B MOJHOW Mepe COTPYAHUYATh C HaJA30PHBIM yUPEKICHHUEM,
OTBEYAIOIIMM 32 TIIATEIbHYIO MPOBEPKY MOPSAAKA yIpaBieHHUs (ailnaMu MepcoHalb-
HBIX JaHHBIX U HX HCIOJIb30BAHUS -,

Meton 26. JIuma UMEIOT BO3MOXHOCTh IIPOCUTH O MPEAOCTABICHUH UM JI0CTY-
Ia K UX NEePCOHAIBHBIM JTAHHBIM, KOTOPBIE XPAHATCS CIENHAIBHBIMH CITyK0a-
Mu. JIuma MOTyT OCYIIECTBISTh 3TO IPAaBO MOCPEACTBOM HANpPABIEHUS MPOCH-
OBl COOTBETCTBYIOIIEMY OpPraHy MJIM HE3aBHCHMOMY YUPEXICHHUIO, OCYIIECTB-
JA0IEMY 3alIUTY AaHHBIX, W HaJA30pPHOMY ydpexaeHuto. JInna umeror npa-
BO BHOCHTbH HCIIPABIICHHS B Clly4ae HEJIOCTOBEPHOCTH MX NMEPCOHAIBHBIX JaH-
HBIX. JIT0OBIe NCKIIFOUEHHS M3 3THX OOLIMX NMPaBMJI MPEATHUCHIBAIOTCSA 3aKOHOM
U SABIAIOTCS CTPOTO OIPaHMYCHHBIMH, COPa3MEpPHBIMH M HEOOXOAMMBIMH JUIS
BBIMIOJIHEHHS 3a]ad CIeNHanbHOW ciyxObl. CrnenuanbpHas ciyx0ba oOs3aHa
MPEACTaBUTh HE3aBHCHUMOMY HAaA30pPHOMY YUPEXKACHHIO 000CHOBaHHE TI00OO0TO
pelIeHus 0 Hepa3rIallleHU! MePCOHAIbHBIX JaHHBIX.

40. MmHorue rocynapcTsa HMpeAOCTaBUIM JHIAM MpaBO Ha AOCTYN K MX HEpCo-
HaJbHBIM JITaHHBIM, KOTOPbIE XPaHATCA CHELUAIbHBIMU CIy)0aMu. DTO MPaBo MOXKET
OBITH OCYIIECTBIICHO ITyTEM HaIPaBICHHUS COOTBETCTBYIOIIEH MPOCHOBI CHEMATBHON
cnyx6e'™, cooTBeTCTBYIOMEMY MHHHCTPY'' MM HE3aBHCHMOMY HAaJI30PHOMY ydupe-
xaenno™®, TIpaBo uI HA TOCTYN K (aiiIaM HepCOHANbHBIX TMUHBIX TaHHBIX CIEIy-
€T MOHUMAaTh B KOHTEKCTE TapaHTHH MpaBa Ha YAaCTHYIO XH3Hb U CBOOOIHOTO JOCTY-
na K uHGopManuu. DTH TapaHTHH ABJIAIOTCS BeChbMa BaXXHBIMH HE TOJBKO IIOTOMY,
YTO OHH TO3BOJISIOT JINIIAM NPOBEPATH, HACKOJBKO TOYHA MHpopManus B daimax ux
MEPCOHANBHBIX JTaHHBIX M BEAYTCS JIN OHM Ha 3aKOHHOM OCHOBAaHHH, HO TaKXe H MO-
TOMY, YTO OHa MNPEAOTBpALIacT 3JIOYNOTPEeONeHUs, HEHaMJIeKallee YHpaBlIeHUE H
KOppyNnuuio. B nedcTBUTEIRHOCTH MpPaBO KAKOro-THMOO JHIAa Ha AOCTYI K IEPCo-
HaJbHBIM JAHHBIM, KOTOPBIE XPAHATCS CIENHAJBHBIMH CIIyXOaMH, HampaBJIeHO Ha
YCUJIEHUE MPO3PaYHOCTH M MOJOTUYETHOCTH B IPOLECCAX NMPUHATHS PEHICHUH crenu-
aNbHBIMH CIIY’)k0aMM M IO 3TOH IMPHYNHE CIOCOOCTBYET yIIyOJIICHHIO TOBEpHUS I'pPax-
JaH K geifcTBHAM mpaBuTenbcTBa'. TOCyZapcTBa MOTYT OTPAaHMYMBATH AOCTYH K
¢alinaM mepcoHaIbHBIX JAHHBIX IO TaKUM IPUYMHAM, KaKk COXpaHCHHE B TaliHE Be-
IYIIUXCS paccieoBaHui 1 o0ecredeHne 3alIUThl HCTOYHUKOB U METOZOB CIIEIHAIIb-
HBIX CIy*k0. BMmecte ¢ TeM onTuManbpHBIA MPaKTHYECKUH METOJ] IpelycMaTpHBAET,
4TOOBI TaKME OTPAHWYEHHUS OBIIIM YCTAHOBJICHBI B 3aKOHE M YTOOBI OHH yHZOBIIETBOPS-
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JIn TpC6OBaHI/I$IM COpa3sMCPHOCTHU U HCO6X0£[I/IMOCTI/I .
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Sweden, Ordinance containing Instructions for the Swedish Commission on Security and
Integrity Protection, paras. 4-8 (on management and decision-making), 12 and 13 (on
resources and support).

Hungary (footnote 77), section 52.

Croatia (footnote 2), article 40 (1).

Netherlands (footnote 20), article 47.

Sweden (footnote 27), article 3; Switzerland (footnote 5), article 18 (1).

David Banisar, Public oversight and national security: Comparative approaches to freedom
of information, Marina Caparini and Hans Born (eds.), Democratic control of intelligence
services: Containing the rogue elephant, p. 217.

Netherlands (footnote 20), articles 53-56; Croatia (footnote 2), article 40 (2) (3); Germany
(footnote 2), section 15(2).
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K.

Hcnosb30BaHue MOJTHOMOYMIE HA apecT M 3ajJepKaHue

Meton 27. CriennaibHBIM CIyk0aM HE pa3pemaeTcs HCIOIb30BaTh MOJTHOMO-
Yus Ha apecT W 3aJep’kaHHe, €CIU TOJBKO OHM HE YNPABOMOYHBEI OCYyIIECTB-
JSATh NPABOINPUMEHHUTENbHbIC (QyHKIHH. VM He NmpemocTaBisAOTCS IOJIHOMO-
YUs Ha apecT W 3aJep)KaHue, €Clid OHU AyONUPYIOT IOJTHOMOYHS, KOTOPBIMHU B
CHJTy 3aKOHa 00JIa/laloT NPaBONPUMEHHUTEIbHBIE OPraHbl, IPU3BaHHBIE Ipece-
KaTh aHAJIOTHYHYIO ACSITEIbHOCTS.

41. 1lIupoko HCIIONB3YyEeMBIH ONTHMAaNbHBIH MPaKTHYECKUH METOJ 3aKII0YaeTcs B
TOM, YTOOBI CIEINaIbHBIM CIy)K0aM OBIIIO MPSMO 3aMpPEIeH0 OCYIIECTBISTH OJIHO-
MOYHMS Ha apecT W 3aJep)KaHKe, €CIM UX YCTAaHOBJICHHbBIC 3aKOHOM 3afadu He Tpely-
10T, YTOOBI OHU BBITIOJHSAIN TPAaBONPHUMEHHUTENbHBIE (GYHKIMHA B OTHOLICHHUH TaKHX
NPECTYIICHHH MPOTHB HALMOHATBHOIN 0E30MaCHOCTH, Kak Teppopu3M . BhiaBura-
IUCh yOenuTEeNbHbIE apTyMEHTHI IPOTHB OOBEINHEHNS Pa3BEIbIBATECIbHBIX U IPABO-
NpUMEHHTENbHBIX (yHKIHI. OIHAKO €CIIM BHYTPEHHEE INPAaBO HANENSACT CIICIH-
aNbHBIE CITY>KOBI MOJIHOMOUYHSAMH Ha apecT M 3aepXKaHue, TO ONTHUMAaIbHBIM MPaKTH-
YECKMM METOJOM SABIJISETCS MX NMPSMOE OCYIIECTBICHHE B paMKax MaHJaTa, BO3Ja-
ralollero Ha HUX OTBETCTBEHHOCTH 3@ BBHITIOJHEHNWE MPAaBOOXPAHUTENbHBIX (YHKINH,
KacaloUINXCSd KOHKPETHBIX YIrpo3 HallMOHaJIbHONH 0€301acHOCTH, HAIpHUMEpP TEppo-
pusma'®. Ecin HamumoHambHbIE WIH PErHOHATBHBIC NPABONPHMEHHTEIBHBIE OPraHbl
007aaI0T MOTHOMOYHSIMH Ha oOecriedeHHe COONIOACHNS HOPM YTOJIOBHOTO TpaBa B
OTHOLIEHUH NMPECTYIJICHUH MTPOTHB HAIMOHATbHON 0€30MacCHOCTH, TO HET OCHOBAHUH
HaJeJsITh KaKylo-ITH00 OTAEIbHYIO CHEIUANBHYIO CIyKO0y IOJTHOMOYHUSMHU HA apecT U
3a/iepKaHue B CBSI3U C aHAJOTUYHOH AeATEIbHOCTHI0. C 3THM CONPSDKEH PHCK CO3/1a-
HUS TapaJiIenbHON IMPaBOMPUMEHUTEIBHOM CHCTEMBI, B paMKaX KOTOPOH CHEIHalb-
HBIE CJIY’KOBbI OCYIIECTBISIOT IIOJHOMOYHS Ha apecT W 3aJep>KaHHue AJsS TOTO, 4TOOBI
000HTH mpaBOBBIE TapaHTHUU W MEPHl HaA30Pa, KOTOPbIE MPUMEHSIOTCS K IIPaBOMPHU-

141
MCHUTEJIBHBIM OpraHam .

Metoa 28. Ecnu crieninanbHble cIyXO0BI 007aal0T MOTHOMOYHSIMHA Ha apecT U
3ajiep)KaHue, TO OHHM JOJDKHBI OCHOBBIBATHCS Ha OOMIEAOCTYIHBIX MPAaBOBBIX
HopMax. OCyIIeCTBICHUE ITUX MOJTHOMOYHI OTPAHUYMBACTCS CIy4asMH, B KO-
TOPBIX HMMEIOTCS Pa3yMHbIE OCHOBAHHUS MOJ03PEBaTh, YTO Kakoe-IubO IJHUI0
COBEPIIHIO KaKoe-IHM00 KOHKPETHOE YroJIOBHOE MPECTYIJICHUE WM OCYIIeCT-
BJISIET IPUTOTOBIEHUE K ero coBepieHuio. CrieluaibHbIM Ciyx)0aM He paspe-
HIaeTCsl JUIIATh JIMI CBOOOMABI JHIIb B HENsAX cOOpa OMepaTUBHBIX JAaHHBIX.
Hcnonb3oBanue M00BIX MOJHOMOYMI HAa apecT W 3ajiepiKaHue CHelUalbHBIMU
Ci1y»0aMu JIOJDKHO TOJYUHATHCS TOM K€ CTENMEHM HAJ30pa, KaK U UX HCIOJb-
30BaHHE MPABONPUMEHUTEIbHBIMU OpraHaMu, BKJOYas cyneOHbI Hax30p B
OTHOIICHUHU MPABOMEPHOCTH JIFOO0TO JIUIIEHUST CBOOOIBI.
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Albania (footnote 21), article 9; United Republic of Tanzania (footnote 61), article 4 (2)a;
Argentina (footnote 2), article 4 (1); New Zealand (footnote 8), section 4(2); Germany
(footnote 2), article 2(1).

A/HRC/10/3, paras. 31, 69; Secretary-General of the Council of Europe, report under article
52 of the European Convention of Human Rights on the question of secret detention and
transport of detainees suspected of terrorist acts, notably by or at the instigation of foreign
agencies, SG/Inf (2006) 5, para. 41; Parliamentary Assembly of the Council of Europe,
recommendation 1402, paras. 5-6; International Commission of Jurists, “Assessing damage,
urging action”, pp. 73-78, 89; Canada, MacDonald Commission, pp. 422-423 and 613-614.
Norway, Criminal Procedure Act.

International Commission of Jurists, “Assessing damage, urging action”, pp. 73-78.

29



A/HRC/14/46

30

42.  Eciu crenuaibHBIM CJ1yXk6aM MpPeaoCTaBIsIOTCS MOJHOMOYHMSA HAa apecT M 3a-
JlepKaHue, TO BO BHYTPEHHEM IIpaBe JOJKHBI OBbITh M3JI0KEHBI HeJlH MpeaocTaBie-
HHUS TaKMX MOJHOMOYHH M 0GCTOATENBCTBA, NPU KOTOPBIX OHU MOTYT HCIOJb30BATh-
ca'?. OnTHManpHBI IpaKTHYECKHil METOJ MpPEeAyCMAaTPHBAET, 4TO HCIONb30BAHHE
3THX TIOJHOMOYMI{ TOJKHO OBITH CTPOTO OTPAHMYEHO CIydasMH, B KOTOPBIX HMEIOTCS
pasyMHBIE OCHOBAHHMS T0J103PEBATh, UTO OBIIO COBEPUIEHO NMPECTYIJIEHHE WM YTO
OCYILIECTBISETCS MPUTOTOBICHHE K COBEPIICHUIO MPECTYIIeHUs (BXOAAIIET0 B paM-
KM TOJHOMOYHMH CHEeMUanbHBIX CJIyxk0). M3 5TOro BBITEKAET, 4TO CHEHHMATbHBIM
clayx06aM He pa3peliaeTcs MCIONb30BaTh TakHe MOJHOMOYHMS MCKIIOUMTENBHO C Iie-
Jb10 c60pa onmepaTUBHBIX JaHHBIX'. ApecT U 3a1epkaHue JIHI, KOTa OTCYTCTBYIOT
pasyMHBIE OCHOBAHMS MOJ03pPEBAaTh, YTO OHM COBEPIIMJIH Kakoe-TM6O yroJoBHOE
NpecTyIJIEHHE WX OCYIIECTBIAIOT NPUIOTOBIEHHE K €r0 COBEPIIEHHIO, 60 Apyrue
ME3K/IyHapOHO NMPHU3HAHHbIE OCHOBAHHS IS 3ajepKaHUs, HE Pa3pelaloTcs MexKly-
HapOJHBIM TIpaBOM MpaB yejioBeka'®. Eciu BHYTpeHHee NMpaBo pas3pelnaeT CHEelu-
albHBIM CIy)06aM MPOU3BOAUTH aPECT M 3aJiepXKAHHE JIHI, TO ONTUMAIbHbIN TPaKTH-
YeCKHH METOJl 3aKII0YAETCS B OCYIIECTBICHHH STUX MOJHOMOYHH B YCJIOBUSAX TOH XKe
CTEeNeHM Haa30pa, Kakas MPUMEHSAETCA K MCIOJIb30BAHUIO STUX MOJHOMOYHH MpaBo-
NpUMEHHUTEILHBIMU opranamu’®, HauGosee BaKHBIM SBISETCSA TO, YTO MEXKAYHAPOI-
HOEe MpaBo MpaB yeloBeka TpebyeT, 4ToObl NMIa 061 alu NPaBoM OClapHBaTh Mpa-
BOMEPHOCTb UX 3ajlepKaHus B cyae6HoM mopsake™®,

Metoa 29. Ecnu crieninanbHble cIyXOBI 007aal0T MOTHOMOYHSIMHA Ha apecT U
3ajiep)KaHue, TO OHH JOJDKHBI COONIOJATh MEXIYHApOJHbIC CTAHIAPTHI B 00-
JACTH MpaB YeJOBEeKa, Kacallluecs MpaBa Ha CBOOOAY M CIPaBEAIMBOC CY-
JneOHOoe pa3dupaTeabCTBO, a TAKXKE 3AMpPEIICHHE MBITOK U 0eCUeTOBEYHOrO U
YHHUXKAIOUIEro JOCTOUHCTBO obpainenwusi. [Ipu oCcyInecTBICHUH 3THX HOJTHOMO-
YUH CrelualbHble CIYXKObI JOIKHBI COONIOJATh MEXKAYHAPOJAHBIE CTAHIAPTHI,
YCTAHOBJICHHBIC, B 4aCTHOCTH, B CBOJE MPUHIIMIOB 3aL[UThl BCEX JIMII, MOJ-
BEpraeMbIX 3aJIepXKAHUI0 WM 3aKIIOYEHHI0 B KakoW Obl TO HU ObLIO (opme,
Konekce moBeneHUs AOMHKHOCTHBIX JHI[ MO TOAACPKAHUIO MPABOHOPSAKA U
OCHOBHBIX NPHUHIMIAX MPUMEHEHHUS CHUJIBl U OTHECTPEIHHOTO OPYXKHS JOJIXK-
HOCTHBIMHU JIMIIAMH 0 TOJACPKAHUIO TPABOTIOPSIKA.

43. Ecnu crnenHalbHBIM cIyX0aM NMpeaoCTaBIAIOTCS MOJHOMOYHUS HA apecT U 3a-
JepKaHUe, TO OHHU JOJDKHBI COOMIOAAaTh MEXKAYHAapOJHBIE CTAaHIAPTHI, Kacarolluecs
nuueHus cBo6oabl (cM. Takke MeTox 28 Beime)'. DT cTaHAAPTH JAOMOJHUATENLHO
pa3paboTaHBl B psANEe MEXAYHApPOIHBIX M PErHOHAJBHBIX KOJECKCOB ITOBEJEHHUS CO-
TPYAHUKOB NPABOOXPAHUTEIBHEIX OPTaHOB, B KOTOPHIX KOAU(HUIHMPOBAH IENBIH PSA
ONTUMAaJbHBIX IPAKTUIECKUX METOJ0B, KOTOPBIE MOTYT MCIIOIb30BAThCS 1O OTHOIIE-
HUIO K CHELHUaNIbHBIM CIyk0aM, 001afaromuM MOJTHOMOYHUSMH Ha apecT W 3aJepxa-
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Hungary (footnote 77), article 32; Bulgaria (footnote 15), articles 121(2)3, 125 and 128;
Norway (footnote 140), sections 171-190.

Norway, Criminal Procedure Act (footnote 140), sections 171-173 (implied); Hungary
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(footnote 5), article 14 (3).
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Cyprus, Reply; Norway (footnote 140), sections 183-185; Bulgaria (footnote 15),
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nue'®. B nomosnHeHWe K MpaBoBOMY 00s3aTeNbCTBY (OTHOCAIEMYCS K CylIeOHOMY
HaA30py HAJ 3aJepKaHHueM), YKa3aHHOMY B MeTojae 28 Bblle, CymIeCTBYIOT TPH JO-
MOJIHUTENBHBIX COBOKYMTHOCTH CTaHJAapTOB, KOTOPBIE NPUMEHSIOTCS K HCIOIb30Ba-
HUIO TIOJIHOMOYMH Ha apecT M 3a/epKaHue CIEeIUaIbHBIMHU ciyk0amu. Bo-mepBsIx,
Ha CIEIHUATbHbIC CIYXOBI pacrpocTpaHsieTcs aOCONIOTHOE 3aNpenieHne TpUMEHEHUs
IBITOK M OECYETOBEYHOTO M YHHIKAKOIIETO JOCTOMHCTBO obpamenus™®. Bo-BTopbix,
mo00e MpUMEHEHUE CHIIBI BO BPeMs apecTa M 3aJepKaHus AOJKHO OCYIIECTBISATHCSA
B COOTBETCTBHHM C MEXAYHApPOJHBIMU CTaHIAapTaMH, BKJIIO4as TPeOOBAHHUSI O TOM,
4TOOBI TI000€ MPUMEHEHHE CHIIBI OBLIO CTPOTO HEOOXOAMMBIM M COPa3MEPHBIM 0CO3-
HaBaeMOW OMACHOCTH W YTOOBI O TAKOM clydae HajulekalluM oOpa3oM ObIIO CO00-
meno '™, B-TpeThuX, ONTUMANbHBIH MPAKTHYECKHHA METO 3aKJIF0YAETCS B TOM, 9TOOBI
CIIEMAJIbHBIE CIYXXObI cOONIOmany CIeAyoIIHe MEXAYHAapOAHbIE CTaHAApPTHI, Ka-
cafoIMecs apecTa U 3aJepKaHus JIUIl: 000 BCEX apecTax, 3aJepKaHMusIX U AONMpOcax
COCTaBJIAIOTCS OTYETHI, HAYMHAS C MOMEHTa apecTta’™; COTPYJHHKH, MPOM3BOISIINE
apecT, Ha3bIBAIOT CBOE MM COOTBETCTBYIOIIEMY JINIY U HHPOPMHUPYIOT €0 O MPHUHU-

HaxX W IIPaBOBBIX OCHOBAaHUAX €I0 apCCTa/SaI[Cp)KaHI/Iﬂlsz; u Jdna, 3aJ€pKaHHBIC CIIC-

LMaNbHBIMU CJ1yk6aMH, UMEIOT A0CTYH K yciayraM agsokara’®,

Meton 30. CiennanbpHBIM CIyk0aM He pa3pemaercs HMETh B CBOEM BEICHUU
CBOM COOCTBEHHBIE IIEHTPHI COAEPKAHUS TI0J CTpaked WIJIM MCIIOIb30BaTh Ka-
KHe-1n00 HenpU3HAHHBIC LIEHTPHI COASPKAHMS O] CTpaXkel, Haxondmuecs B
BEJICHUU TPETHUX CTOPOH.

44,  OnTtuManbHBIA MPAKTHYECKUH METOH MpeaycMaTpUBaeT, YTOOBI CIIeIHaIbHBIM
cayx0aMm OBIIO TIPAMO 3alpenieH0 BHYTPEHHHM IPaBOM HMETh B CBOEM BEICHUH
CBOM COOCTBEHHBIE LIEHTPHI CofepKaHus noj cTpaxkeit™, Ecnyu creuuanbHbIM Ci1yskK-
06aM paspemaeTcst OCYIECTBISATh MOTHOMOUYHS Ha apecT W 3ajJepkaHue, TO COOTBET-
CTBYIOIINE JIUIA AOCTABISIOTCS B OOBIYHBIC IEHTPHI COAEPKaHUSA MOJ CTpaxel, Ha-
XOAsAIIMeCs B BEJEHUU MPaBOOXPaHUTENbHBIX opranos'®. B paBHoll Mepe cnenuanb-
HBIM cIyk0aM He pa3pemraeTcs HCIOJb30BaTh HENMPU3HAHHBIE LEHTPHI COACPIKAHUS
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See Code of Conduct for Law Enforcement Officials in General Assembly resolution
34/169; Basic Principles on the Use of Force and Firearms by Law Enforcement Officials;
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non CTan(Cﬁ, HaxXoOgsAmuecs B BEACHUN TAaKUX TPETBUX CTOPOH, KaK YaCTHBIC MOO-
pPAAYUNKHA. Ot TapaHTHUH ABJIAIOTCSI BECbMa BaXXHBIMHU C TOYKH 3PCHUSA HEAOMYIICHU A
IIPOMU3BOJIBHOTO 3aJ€pKaHUA CICHUAJIBHBIMHA CJ'Iy)K6aMI/I n/uau BO3MOYKHOTO pa3Bu-
THS HapaJlJICJIbHOTO PpEKUMaA COACPIKaHUA I1I0J CTpamef/i, B paMKax KOTOpOro Juna
MOTYT COHECPKATHCA B YCIOBHAX, HE COOTBETCTBYIOIIUX MEXAYHAPOAHBIM CTaHAAp-
TaM COACPIKAHUA IO CTpa)I(Cﬁ " HaJJIeKauemy CO6JIIOI[CHI/IIO HOPM IpouecCcyalibHO-
ro 1nmpasa.

O0MeH onepaTUBHBIMU JAHHBIMHM U COTPYAHUYECTBO

Metoa 31. OOMeH onepaTHBHBIMH JaHHBIMH MEXAY CHENHaITbHBIMU CIIyXk0a-
MH OJJHOTO U TOTO K€ TOCYAapCTBa MU C BIACTAMH HHOCTPAHHOTO IOCYIapCT-
Ba JIOJDKEH OCHOBBIBATHCS HA BHYTPEHHEM MpaBe, B KOTOPOM H3JIOKEHBI SICHBIC
napamMeTpsl 0OMeHa ONepaTUBHBIMHU JaHHBIMH, BKIIOYas YCJIOBHS, MOJJIEKA-
[IMe BBIMOJHEHHUIO U1 oOMeHa uHpOpManuei, opraHbl, ¢ KOTOPBIMH MOXKET
OCYIIECTBIATHCS OOMEH ONEpaTHUBHBIMHU JAaHHBIMHU, W TApaHTUH, MPUMEHSIO-
muecs K OOMeHy ONepaTuBHBIMY JIAHHBIMH.

45.  OnurHMaibHBIA NPakTHYECKUIl MeETOX HperycMaTpuBaeT, 4TOOBI Bce (GOpMbI
obMeHa HHQOpPMaNHeld MEeXIy CHEIMaJbHBIMY CIYKOaMU M IPYTHMHU HallMOHaJIbHBI-
MU WIH MHOCTPAaHHBIMH OpraHaM¥ MMEJId SCHbIE OCHOBaHHs, NMPEAYCMOTPEHHBIC BO
BHYTPEHHEM NpaBe. BHyTpeHHee IpaBo BKIJIIOYAaeT KPUTEPHHM B OTHOIICHUHU IeJIEH,
B KOTOPBIX MOXET OCYLIECTBIATHCS OOMEH OllepaTHBHBIMHU JAaHHBIMHU, OPTaHOB, C KO-
TOPBIMH MOXKET OCYIIECTBIATHCSA Takoil 0OMeH, M NpOLeCcCyalbHBIX apaHTUH, MpH-
MEHSIONMXCS K OOMEHY OTEpaTHBHBIMH JaHHBIMU™". [[paBOBBIM OCHOBaHHEM OOMe-
Ha OIEPaTHUBHBIMH JaHHBIMH SIBJISIETCS BaXXHOE TPEOOBAaHHME C TOYKH 3PEHUS 3aKOH-
HOCTH, U OHO SBJISETCS OCOOCHHO BaXKHBIM TOTJa, KOTAA OCYILIeCTBIsAeTcs OOMEH
NepCOHAJIbHBIMU JaHHBIMH, OCKOJIBKY TaKOH 0OMEH NpsSMO HapyliaeT IpaBO Ha ya-
CTHYIO )KM3Hb U MOJXET 3aTparuBaTrh LEJBIH psAJ IPYTHX NpaB U OCHOBHBIX CBOOOI.
B nomonHeHne k obecrnedeHnIo Toro, 4ToObl 0OMEH ONEepaTUBHBIMU AaHHBIMH OCHO-
BBIBaJICS Ha BHYTPCHHEM IIpaBe, B KayeCTBE ONTHUMAJBHOTO NMPaKTHYECKOI'O METoJla
IIMPOKO MPHU3HACTCSA TO, YTO TaKOd OOMEH ONEPAaTUBHBIMH JAaHHBIMH JOJDKEH OCHO-
BBIBaThCS Ha MUCHMEHHBIX COIVIAIICHUAX WIM MEMOPaHAyMaX MEXAy CTOpOHAMH, KO-
TOPBIC COOTBETCTBYIOT PYKOBOISIIMM IIPUHLUIAM, YCTAHOBJICHHBIM BO BHYTPEHHEM
npase™’. DIeMEHTHI, KOTOPbIE OOBIYHO BKJIIOYAIOTCS B TAKUE COVIANIEHHS, COJEPHKAT
npaBuWiia, PeryIupyrollne NOPsAJOK HCIONb30BaHHI HHOpPManuu, 0OMEH KOTOpOH
UMeJ MECTO, 3asBJICHHE O COONIOJCHUHN CTOPOHAMHM IIpaB YelloBeKa M 00eCHeYeHUHU
MMHU 3aI0UTHl JaHHBIX, a TAKXKE ITOJ0XKEHHUE O TOM, YTO HalpaBiIsiomas HHPOPMAIHIO
cyx0a MOXXET IPOCHUTH COOOIIHUTE 00 HCIOJNIB30BaHUN HHPOPMAHH, 0OMEH KOTOPOit
umen mecto'®, Cornamenue 06 0GMeHe OTepaTMBHBIME JaHHBIMU TIOMOTAET YCTaHO-
BHUTH B3aUMHO COIJIACOBAaHHBIC CTAHAAPTHl M ONPENCIUTH IT0XKEIaHUsI OTHOCUTEIBEHO
uHpopManuy, 0OMEH KOTOPOH MMEJ MECTO, a TaKKe COKpPaTHTh MaciiTadbl Heo(pu-
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Croatia (footnote 2), articles 58, 60; Switzerland (footnote 5), article 17; Netherlands
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OUAJIBHOTO oOMeHa ONEPATUBHBIMU NJaHHBIMU, KOTOPBIE HE MOTYT OBITH JICTKO mpoBeE-
PEHBI HAA30PHBIMU YUPEIKACHUAMM.

Meton 32. BHyTpeHHee mpaBo NpeaycMaTpHBAaEeT MPOIECC CAaHKIMOHUPOBA-
HUS KaK COTVIALICHUH, HAa KOTOPHIX OCHOBBIBAE€TCS OOMEH ONEpPAaTUBHBIMHU JaH-
HBIMH, TaK ¥ OOMEH ONEpaTUBHBIMU AaHHBIMH B OCOOBIX ciiydasx. Y TBepxKie-
HUE MCHOJHUTEIbHBIM OPTaHOM TpeOyeTcs JUIsl 3aKJII0YeHHUs JTI00BIX coramie-
HUN 00 oOMeHe OomepaTUBHBIMH MaHHBIMM C HHOCTPAaHHBIMH CyOBEKTaMH,
a TaKxe JUIsi oOMEeHa OTEePaTHBHBIMH JAHHBIMH, KOTOPbIE MOTYT UMETh 3HAYH-
TEJIbHBIE TOCIEICTBHS IS IPaB YEJIOBEKa.

46. OnTtuManpHBIA NMPAKTHYECKUH METOJ] MpEeAyCMaTpHUBaeT, 4TOOB BO BHYTpCH-
HEM IpaBe OBIIN W3JI0KEHBI NPUHIMIBI, Kacaloliuecs CaHKIMOHWPOBAHUSA HaIlpaB-
neHus HHPOPMAIMH B 0COOBIX CIydyasx, a TAK)Ke 3aKJIIOUCHHs COTalleHni 00 oOMme-
HE ONEPAaTHBHBIMH TaHHBIME ', DTO CMOCOGCTBYET 0OECIEUECHUIO HATMIHS yCTAHOB-
JICHHBIX KaHAJOB IMepeaadn OTBETCTBEHHOCTH 3a OOMEH ONEpaTUBHBIMU JAHHBIMHU H
MPUBJICUYCHHUS] COOTBETCTBYIOIINX JHUI] K OTBETCTBEHHOCTH 32 JIOOBIE PEIICHHS, KOTO-
pble OHM MPUHUMAIOT B 3TOM OTHONICHWH. Bo MHOTHMX rocygapcTBax pyTHHHBIH 00-
MEH ONEPATHBHBIMH JAaHHBIMH Ha BHYTPEHHEM YPOBHE CAHKIMOHHUPYETCS BO BHYT-
peHHeM mopsnke (B paMKax CTPYKTYp CHeHUalbHBIX ciryx06). OgHako, korga HHGOp-
Malus, KOTOpOW OOMEHHMBAIOTCS CIENHAJIBbHBIE CIIYXKOBI, MOXET HCIIONb30BATHCI B
Xo/ie cy1e0HOTO pa3OuparenbcTBa, ONTHMANBHBIA MPAaKTHUYECKUH MeTox TpedyeT mo-
Jy4eHUs] CAHKIMHU OT MCIIOJHUTEIHHOTO OpraHa, MCIOIb30BaHHE ONEPATHUBHBIX JaH-
HBIX B XOJ/I€ TAKOTO pa30MpaTenbcTBa MOXKET HMETh Cepbe3HEHITNe MOCIEICTBHS s
IpaB COOTBETCTBYIOIIMX JHI[, a TakXe I JEATCIbHOCTH CaMHUX CIEIHaIbHBIX
cnyxk6'®. Kpome TOro, BHyTpeHHEE 3aKOHO/ATENFCTBO MHOTHX CTpaH TpeOyeT caHk-
MY UCHOJHUTEIBHOTO OpraHa Ha 0OMEH ONEepaTUBHBIMU JAaHHBIMH WJIH 3aKJIIOYEHUE
COTJIaIEeHHH 06 0OMEHE TAKUMH JTaHHBIMHU C MHOCTPAHHBIMHU CyObekTamMu ™.,

Metoa 33. Jlo 3akitoueHHs coTIameHus o0 oOMeHe ONmepaTHBHBIMHA JaHHBIMHU
U o0OMeHa ONepaTUBHBIMHU IaHHBIMU B 0COOBIX CIydasiX CHEIUAlIbHbBIE CIYXObI
OPOBOISIT OILICHKY CBEJICHUU O COOMIOCHUHU APYrod CTOPOHOI mpaB YenoBeka
M O 3aUIMTE JAHHBIX, & TAK)KE O MPABOBBIX FapaHTUAX U MEPaxX HMHCTHUTYLHO-
HaJIbHOTO KOHTPOJIsSI, KOTOPBIE PETYIHUPYIOT NEATEIBHOCTh IPYTrOro y4acTHHKA.
o nepenaun nHGOpMAUU CIENHUANBHBIC CIYXKOBI JOKHBI YOSIUTHCS B TOM,
YTO JIFOOBIE ONMEPATUBHBIC JaHHBIE, 0OMEH KOTOPBIMH OCYIIECTBISIETCS, HMEIOT
OTHOILICHUE K 3aja4aM IOoJydaTessi, 4YTO OHH OYyIyT HCIOJb30BaThCS B COOT-
BETCTBUHU C MPUIATAEMBIMHU YCJIOBHSIMH U YTO OHH HE OYIYT HCIOIb30BATHCS
JUTSL Lesiel, HapylIalnuX IpaBa 4elioBeKa.

47. Kak HamnpaBlieHHe, TaK U MOJYYCHUE ONEPATHUBHBIX JAHHBIX MOTYT UMETh BaX-
HbIC MOCHEACTBHUS JJIS IPaB YelOBEKa U OCHOBHBIX cBoOoA. MH(popmalus, Hanpas-
JIeHHAs KaKOMY-JI100 MHOCTPAHHOMY MPAaBUTEIbCTBY WIIH CIEHHANBHON CIyxOe, Mo-
KET HE TOJIbKO CIOCOOCTBOBATH MPABOBBIM OTPAHHUYCHHSIM MPaB KaKOro-iubo Juia,
HO W CIy)XHTh OCHOBOUM JUIsi HAapyIICHWH HpaB uyejJoBeKa. AHAJIOTHYHBIM 00pasoM
omnepaTUBHBIC JaHHbIE, MOJYyUYCHHBIE OT HHOCTPAHHOIO CY0bEeKTa, MOIIH ObITH COOpa-
Hbl B HapyUICHUE HOPM MEXAYHAPOJHOIO MpaBa MpaB 4eloBeKa. B CBsI3U € 3TUM 10
3aKIIOYCHHS cornamenns o0 oOMeHe HaHHBIMH min oOMeHa JI000# WHpopManuen
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Croatia (footnote 2), article 59(2); United Republic of Tanzania (footnote 61), article 15 (3)
(4); Canada (footnote 6), article 17.

Netherlands (footnote 20), articles 38.1 and 61; Canada (footnote 6), article 17.1 (a).
Netherlands (footnote 20), article 59 (5-6); Croatia (footnote 2), article 59(2); United
Kingdom, Intelligence and Security Committee, p. 54; Canada (footnote 6), article 17.1 (b);
Germany (footnote 106), article 7a; Germany (footnote 2), section 19(1).
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ONTUMAaJbHBIA MPaKTHYECKUH METOJ MPEeAyCMaTpUBAET IPOBEJECHHUE CHENUATbHBIMA
cayx6amMu 001el OLEHKN CBEIEHHH O COONIOJEHNH HMHOCTPAaHHBIM YYaCTHUKOM IpaB
YeJIOBEKa M O 3ALIUTE UM MEPCOHAIBHBIX TaHHBIX, a TAK)XKE O MPAaBOBBIX M MHCTHUTY-
OUOHANBHBIX TapaHTHAX (TaKMX, KaKk HaA30p), KOTOPbIE OTHOCATCA K O3THM CIYX-
6am'®, lo o6MeHa uHGOpMANHEil 0 KOHKPETHBIX JIMIAX MM IPYINAX JHI CHENHATb-
HBIE CIIY>KOBI TOJDKHBI NMPEJIPUHUMATh IIArd IO OIEHKE BO3MOXHOTO BO3AEHCTBUSA
Takol MpoLEaypbl Ha COOTBETCTBYIOUMX JTHII'”., ONTHMANbHBIA NPAKTHYECKHI Me-
TOJ TpeaycMaTpHUBAeT COXpaHEHHE abCOIIOTHOTO 3ampenieHns oOMeHa J000H WH-
dbopmanmei, ecnu ecTh pa3yMHBIE OCHOBAaHMS II0Jararh, 4To oOMeH MH(popMmanuen
MOYXET MPHUBECTH K HAPYUIEHHIO MPaB COOTBETCTBYtomero nuna (mum)'®. Tpu Heko-
TOPBIX OOCTOATENBCTBAX OTBETCTBEHHOCTHh IOCYAApCTBA MOXKET BO3HHKATh BCIIEACT-
BHE OOMEHa ONEpaTUBHBIMU AaHHBIMH, KOTOPBIH CIIOCOOCTBYET COBEPLICHUIO CEPb-
€3HBIX HapylIeHWH IpaB denoBeka. KpoMme TOro, MHOTHE IMOJOXEHHUS BHYTPEHHEIO
3aKOHOAATENbCTBA TPEOYIOT, YTOOBI TOCYyIapCTBa OLEHUBAJIN HEOOXOANMOCTh OOMEHa
KOHKpEeTHOH nHpopManuel ¢ TOYKM 3peHUss UX COOCTBEHHBIX 3a7ad M 3a7ad UX ImapT-
HepoB'®. Ouenka Toro, ABNsAETCS M 0OMEeH MHQOpManKeil HEOOXOAMMBIM U UMEET JTH
OH OTHONIEHHWE K MaHJaTy Iojydarens HHPOPMAIHH, IO3BOJSET CHENHAIBHBIM
cayk0aM NpHUAEpKUBATHCA NPHUHIMIA MUHUMH3AIUN NpH oOMEHe Takoil mH{popMa-
IUeH, T.e. CIenHalbHbIe CIYXOBI CBOASAT K MHHUMYMY OO0BEM IEPCOHAJBHBIX J[aH-
HBIX, 0OMEH KOTOPBIMH OCYIIECTBISETCS B MAKCUMAaIbHOH, MO BO3MOXKHOCTH, CTEIle-
Hu'®. DTH rapaHTHH CMOCOGCTBYIOT MPEAYNPEKICHHIO YPE3MEPHOTO WM MPOH3-
BOJIBHOTO OOMEHa ONEepaTUBHBIMHU JaHHBIMH.

48. C yueToM BO3MOJKHBIX IOCIEICTBUII OOMEHa ONEpaTUBHBIMU JaHHBIMH JISI IIPaB
YeJIOBeKa ONTHUMAJBHBIN MPAKTUUYECKUI METO/ MpeaycMaTpHBaeT MPOBEPKY CHEIHATbHbI-
MU CITy>k0aMH Bcel ucxoasiel HHPOpMaIMy Ha MpeaMET €€ JOCTOBEPHOCTU M 3HAYMMO-
CTH JIO0 €€ HAIpPABIEHHUs] MHOCTPAHHBIM CyObekTaM™ . B cilyuae COMHEHHiT OTHOCHTEILHO
JIOCTOBEPHOCTH HCXOJSIINX ONEPATUBHBIX JAHHBIX OHH JINOO M3BIMAIOTCS, JIMOO COMPOBO-
KIAFOTCS OLEHKaMH OMMO0YHOCTH ™, W HAKOHEN, ONTMMAJIBHBIN TIPAKTHIECKUH METO]
IIpeAycMaTpHBaeT, YTOOBI JIF000 OOMEH ONEepaTHBHBIMH JITaHHBIMHU BEJICSI B ITHCbMEHHOM
¢dopme 1 PuKCHpPOBaAIICS JOKYMEHTAIBHO; 3TO CIIOCOOCTBYET MOCIIEAYIOIEH TpoBepKe Hal-

30PHBIMH YUpeKIeHUAMU .,

Merton 34. HezaBucuMble Ha[30pHbBIE YUPEKICHNS MOTYT U3ydaTh JJOTOBOPEHHOCTH
00 oOMeHe oIepaTHBHBIMY JaHHBIMHU U JTI00YI0 HH(OPMAIHIO, HANIPABICHHYIO CIe-
[IMaIbHBIMU CITy>KOaMHU HHOCTPAHHBIM CyObEKTaM.
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Netherlands, Review Committee for the Security and Intelligence Services, review report on
the cooperation of the GISS with Foreign intelligence and/or security services, pp. 7-11, 43;
Arar Commission pp. 345, 348.

Croatia (footnote 2), article 60 (1); Germany (footnote 2), section 19; Switzerland

(footnote 5), article 17 (4); Netherlands, Review Committee for the Security and
Intelligence Services, review report on the cooperation of the GISS with foreign
intelligence and/or security services, p. 24.

Canada, Arar Commission, p. 346-347.

Croatia (footnote 2), article 60 (1)(3); Germany (footnote 2), section 19, Germany
(footnote 106), section 7 a (1)1; Switzerland (footnote 2), article 17 (3).

Canada, Arar Commission, pp. 338-339.

Netherlands (footnote 20), articles 41, 59; Canada, Arar Commission pp. 332, 334-336.
Netherlands (footnote 20), article 41. On this obligation in the context of domestic sharing,
see South Africa (footnote 2), section 3(3).

Netherlands (footnote 20), article 42; Germany (footnote 2), section 19 (3)(4); Germany
(footnote 106), section 7 a (3); Croatia (footnote 2), article 60(3); Netherlands, Review
Committee for the Security and Intelligence Services, review report on the cooperation of
the GISS with foreign intelligence and/or security services, pp. 22-23.
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49.  OnTuManbHBIH NMPAKTHYECKHH METOJ| MpelyCMaTpHBAET NPEAOCTABJICHHE Haa30p-
HBIM YYPEXICHHUSAM ITOJHOMOYHH OCYIIECTBISITH MPOBEPKY COTJALICHUH, HA KOTOPBIX OC-
HOBBIBAaeTCs OOMEH ONEPATUBHBIMU JAHHBIMH, a TaK)Ke JIOOBIX JOTOBOPEHHOCTEH, BBITE-
KAIOIMX M3 Takux cornamennii'’’. HezaBucuMble HaI30pHBIE YUPEKIEHHS MOTYT TIIA-
TEJIFHO M3y4aTh MPaBOBBIE OCHOBBI M MPOIECCyaNbHBIC acleKThl COTAIeHNH 00 oOMeHe
OTIEPaTHBHBIMH JAHHBIMH 11 00ECTIEUEeHHs TOTO, YTOOBI OHM COOTBETCTBOBAIH BHYTpPEH-
HEMY 3aKOHOJATENLCTBY M COOTBETCTBYIOIIMM MEXXIYHApOIHO-TIPAaBOBBIM CTaHAapTaMm. B
Ka4yecTBe OOIIEeTOo NpaBuiIa Ha{30pHbIC YUPEKICHUS YIIOTHOMOYEHBI HIMETh JOCTYII KO BCEH
uH(pOpMalNH, HEOOXOAUMOM JUIsl BEINOJTHEHU X MaHaaTa (cM. Meton 7 Beimre). OHaKoO B
KOHTEKCTE MEKITyHapOJHOTO OOMEHa ONEpaTHBHBIMH JAHHBIMU IPAaBHIIO, Kacalomieecs
TpeTbel CTOPOHBI, MOXKET MOBJIEYh 3a COOOH yCTaHOBIICHHE OTPAaHHYCHUI B OTHOLICHUH
JIOCTYIa HAA30PHBIX YYPEXICHWH K BXOISMIEH HWHOPMAaIMHU, NPEJOCTaBIsIEMONH WHO-
CTpaHHBIMH cyObekTamMu. Ham3opHble ydpeskaeHWs, Kak HpaBHIIO, CUMTAIOTCS TPETBUMH
CTOPOHAMM; B CBSI3U C 3TUM OHH HE MOTYT OOBIYHO UMETh JOCTYI K MH(pOpMaIun, oOMeH
KOTOPOH CO CHEHHAIbHBIMHU CITyKOaM1 OCYIIECTBISIETCS HHOCTPAHHBIMU CyOBEKTaMu. TeM
HE MeHee, HaJ30pHBIC YUPEKACHHUsI UMEIOT MPaBO TIIATEIbHO M3ydaTh MH(OPMALHUIO, Ha-
MIPaBJICHHYIO HHOCTPAHHBIM CyOBEKTaM, M OHH OCYIIECTBIISIOT 3TO NMPABO B KAYECTBE YACTH
MaHJaTa MO0 HaJ30py HaJ BCEMH AacleKTaMu AESTEIbHOCTH KaKOH-THOO CHenHalIbHOH
CIty OBl (CM. MeTOX 7 BBIIIE). B 9TOM KOHTEKCTE ONTUMANBHBIA IPAaKTHYECKUI METO IIpe-
JlyCMaTpUBAeT, YTOObI BHYTPEHHEE IPaBO YCTAHABIHMBAJO NMPSIMOE TPeOOBAaHHWE K CHENH-
aJIBHBIM CIy’k0aM coo0maTh 00 0OMeHe OnepaTHBHBIMHU JaHHBIMH HE3aBHCHMOMY HaJ30p-
HOMY yYpexIeHuo' ", DTo 00ecrneurBaeT MPOBEPKY MPAaBOMEPHOCTH MPAKTHKH OOMeHa
OTIEPaTHBHBIMH JTaHHBIMH U SIBIISIETCS] BAYKHOUM TapaHTHEH HEAOMyIIEHNSI OOMEHa JIMYHBIMH
JTAaHHBIMH, KOTOPBIH MOXXET MMETh CEPbE3HBIC TOCIEICTBHS IS IIPaB YeJIOBEKA COOTBETCT-
BYIOIINX JIHII.

Metoa 35. CrienuayibHEIM CITyK0aM NPSIMO 3alpelnaeTcs 3aJefcTBOBaTh HOMOIIb
MHOCTPaHHBIX CIICHUAIBHBIX CIIYXKO KaKUM-TM00 00pa3oM, PUBOLIMM K HapyLIe-
HHIO BHYTPEHHHX NPABOBBIX CTAHIAPTOB U MEP HHCTHTYLIMOHAIBHOTO KOHTPOJIS HaJ
UX JIeATeNbHOCTBI0. Ecim rocynapcTBa NpocaT HHOCTPpaHHBIE CHICHUAIbHBIE CIIYKObI
NPEIIPHHITh KaKue-mubo IEHCTBHS OT MX HMEHH, TO OHH TPeOyIoT, 4TOOBI 3TH
CIIy’K0BI COOJIIOIANTN TaKKe e NPABOBbIC CTaHIAPTHI, KaKKe ObUIH ObI IPUMEHHMBI-
MH, eciii OBl TaKue ACHCTBHS NPEIPUHUMAINCH UX COOCTBEHHBIMH CIICLIMATbHBIMH
CITy’)KOaMH.

50. BHyTpeHHee 3aKOHOAATENBCTBO, PETYIHPYIOIIEE JAESATEIBHOCTh CHEINAIBHBIX
CiTyk0, peaycMaTpuBaeT MPaBOBbIC W MHCTHTYIIMOHAJIbHBIC TapaHTHUH B IIETSAX 3alUTHI
IpaB 4YeNIOBEKAa M KOHCTHTYLIMOHHOTO IPABOIOPSIKAa B KOHTEKCTE IEATEIbHOCTH CIEIH-
aNbHBIX CIIy*k0. C y4eTOM 3TOro YCTaHOBJIEHHOMY JUIS TOCYIApCTB MM MX CIIEIMAIBHBIX
CITy’k0 TIPaBONOPSAAKY NPOTHBOPEUWIO ObI HANpaBICHHE KaKOMY-THOO WHOCTPAaHHOMY
CyOBEKTY POCHOBI IPEIPUHSTE IEHCTBHS B paMKax CBOCH IOPHUCINKINH, KOTOPBIE OHH HE
MOTYT MPAaBOMEPHO NMPEANPHHATh caMi. ONTUMAaNbHBIA MPAKTUIECKUH METO]| MPeaycMaT-
pHUBaeT, YTOOBI BHYTPEHHEE IIPABO COAEPKAJIO AOCONIOTHOE 3alpelieHUE CICIHAIbHBIM
ciry’k0aM COTpYAHMYATh C MHOCTPAHHBIMU CYOBEKTaMH C LENbI0 M30eraTh COOIIONCHUS
CBOMX NPaBOBBIX 00A3aTENLCTB, KOTOPBIE OTHOCATCS K MX jesTenbHocTH'’?. Kpome Toro,
BECbMa Ba)KHO HAIIOMHHTH O TOM, YTO TOCYJapcTBa HECYT MEXIYHapOIHO-IIPAaBOBOE 00s-
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Canada (footnote 6), article 17(2); Canada, MacDonald Commission report, p. 1080;
Canada, Arar Commission, p. 321; Venice Commission (2007), p. 182.

Germany (footnote 106), section 7a (5-6); Croatia, Act on Personal Data Protection,
article 34.

European Parliament Temporary Committee on the Echelon Interception System, report on
the existence of a global system for the interception of private and commercial
communications, A5-0264/2001, pp. 87-88 (hereafter European Parliament, Echelon
report); Church Committee report, p. 306.
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3aTebCTBO MO 3AIIMTE MPaB BCEX JIUI, HAXOAIIMXCS B MpejenaX MX IOPUCIMKIMH. DTO
T0/Ipa3syMeBaeT, 4TO0 OHM O00A3aHBI OOECHedYMBaTh, YTOOBI MHOCTPAHHBIE CHEIHATIbHBIE
CiTyObl HE yJacTBOBAIHM B JIEATENLHOCTH, KOTOpas HApyIIaeT MpaBa uejoBeka, Ha X Tep-
PHUTOpPHH, a TAK/Ke BO3IEPKUBAINCH OT y4acTus B M06O# Takoit nestensHocTH . B nefict-
BUTEJILHOCTH, TOCYJapCTBA HECYT MEKIYHAPOAHYIO OTBETCTBEHHOCTh B TOM CJIydae, eClu
OHH COJIEHCTBYIOT HJIM IOMOTAIOT JPYrOMy TOCYAapCTBY B COBEPIIEHHH HAPYIIEHHUI TpaB
YeJ0BeKa OTACTbHBIX JHIL *.
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Human Rights Committee, general comment No. 31 on the nature of the general legal
obligation imposed on States parties to the Covenant (CCPR/C/21/Rev.1/Add.13), para. 10;
European Parliament Echelon report, pp. 87-89.

Human Rights Committee, general comment No. 31; General Assembly resolution 56/83,
annex, Article 16; Secretary-General of the Council of Europe, Secretary-General’s report
under article 52 of the European Convention on Human Rights on the question of secret
detention and transport of detainees suspected of terrorist acts, notably by or at the
instigation of foreign agencies, SG/Inf (2006) 5, paras. 23 and 101.
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Annex

GE.10-13412

Good practiceson legal and institutional frameworks for
intelligence services and their oversight

Practice 1. Intelligence services play an important role in protecting national security and
upholding the rule of law. Their main purpose is to collect, analyse and disseminate
information that assists policymakers and other public entities in taking measures to protect
national security. This includes the protection of the population and their human rights.

Practice 2. The mandates of intelligence services are narrowly and precisely defined in a
publicly available law. Mandates are strictly limited to protecting legitimate national
security interests as outlined in publicly available legislation or national security policies,
and identify the threats to national security that intelligence services are tasked to address.
If terrorism is included among these threats, it is defined in narrow and precise terms.

Practice 3. The powers and competences of intelligence services are clearly and
exhaustively defined in national law. They are required to use these powers exclusively for
the purposes for which they were given. In particular, any powers given to intelligence
services for the purposes of counter-terrorism must be used exclusively for these purposes.

Practice 4. All intelligence services are constituted through, and operate under, publicly
available laws that comply with the Constitution and international human rights law.
Intelligence services can only undertake or be instructed to undertake activities that are
prescribed by and in accordance with national law. The use of subsidiary regulations that
are not publicly available is strictly limited, and such regulations are both authorized by and
remain within the parameters of publicly available laws. Regulations that are not made
public do not serve as the basis for any activities that restrict human rights.

Practice 5. Intelligence services are explicitly prohibited from undertaking any action that
contravenes the Constitution or international human rights law. These prohibitions extend
not only to the conduct of intelligence services on their national territory but also to their
activities abroad.

Practice 6. Intelligence services are overseen by a combination of internal, executive,
parliamentary, judicial and specialized oversight institutions whose mandates and powers
are based on publicly available law. An effective system of intelligence oversight includes
at least one civilian institution that is independent of both the intelligence services and the
executive. The combined remit of oversight institutions covers all aspects of the work of
intelligence services, including their compliance with the law; the effectiveness and
efficiency of their activities; their finances; and their administrative practices.

Practice 7. Oversight institutions have the power, resources and expertise to initiate and
conduct their own investigations, as well as full and unhindered access to the information,
officials and installations necessary to fulfil their mandates. Oversight institutions receive
the full cooperation of intelligence services and law enforcement authorities in hearing
witnesses, as well as obtaining documentation and other evidence.

Practice 8. Oversight institutions take all necessary measures to protect classified
information and personal data to which they have access during the course of their work.
Penalties are provided for the breach of these requirements by members of oversight
institutions.

Practice 9. Any individual who believes that her or his rights have been infringed by an
intelligence service is able to bring a complaint to a court or oversight institution, such as
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an ombudsman, human rights commissioner or national human rights institution.
Individuals affected by the illegal actions of an intelligence service have recourse to an
institution that can provide an effective remedy, including full reparation for the harm
suffered.

Practice 10. The institutions responsible for addressing complaints and claims for effective
remedy arising from the activities of intelligence services are independent of the
intelligence services and the political executive. Such institutions have full and unhindered
access to all relevant information, the necessary resources and expertise to conduct
investigations, and the capacity to issue binding orders.

Practice 11. Intelligence services carry out their work in a manner that contributes to the
promotion and protection of the human rights and fundamental freedoms of all individuals
under the jurisdiction of the State. Intelligence services do not discriminate against
individuals or groups on the grounds of their sex, race, colour, language, religion, political
or other opinion, national or social origin, or other status.

Practice 12. National law prohibits intelligence services from engaging in any political
activities or from acting to promote or protect the interests of any particular political,
religious, linguistic, ethnic, social or economic group.

Practice 13. Intelligence services are prohibited from using their powers to target lawful
political activity or other lawful manifestations of the rights to freedom of association,
peaceful assembly and expression.

Practice 14. States are internationally responsible for the activities of their intelligence
services and their agents, and any private contractors they engage, regardless of where these
activities take place and who the victim of internationally wrongful conduct is. Therefore,
the executive power takes measures to ensure and exercise overall control of and
responsibility for their intelligence services.

Practice 15. Constitutional, statutory and international criminal law applies to members of
intelligence services as much as it does to any other public official. Any exceptions
allowing intelligence officials to take actions that would normally violate national law are
strictly limited and clearly prescribed by law. These exceptions never allow the violation of
peremptory norms of international law or of the human rights obligations of the State.

Practice 16. National laws provide for criminal, civil or other sanctions against any
member, or individual acting on behalf of an intelligence service, who violates or orders an
action that would violate national law or international human rights law. These laws also
establish procedures to hold individuals to account for such violations.

Practice 17. Members of intelligence services are legally obliged to refuse superior orders
that would violate national law or international human rights law. Appropriate protection is
provided to members of intelligence services who refuse orders in such situations.

Practice 18. There are internal procedures in place for members of intelligence services to
report wrongdoing. These are complemented by an independent body that has a mandate
and access to the necessary information to fully investigate and take action to address
wrongdoing when internal procedures have proved inadequate. Members of intelligence
services who, acting in good faith, report wrongdoing are legally protected from any form
of reprisal. These protections extend to disclosures made to the media or the public at large
if they are made as a last resort and pertain to matters of significant public concern.

Practice 19. Intelligence services and their oversight institutions take steps to foster an
institutional culture of professionalism based on respect for the rule of law and human
rights. In particular, intelligence services are responsible for training their members on
relevant provisions of national and international law, including international human rights
law.
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Practice 20: Any measures by intelligence services that restrict human rights and
fundamental freedoms comply with the following criteria:

(@) They are prescribed by publicly available law that complies with
international human rights standards;

(b)  All such measures must be strictly necessary for an intelligence service to
fulfil its legally prescribed mandate;

()  Measures taken must be proportionate to the objective. This requires that
intelligence services select the measure that least restricts human rights, and take special
care to minimize the adverse impact of any measures on the rights of individuals, including,
in particular, persons who are not suspected of any wrongdoing;

(d)  No measure taken by intelligence services may violate peremptory norms of
international law or the essence of any human right;

(e)  There is a clear and comprehensive system for the authorization, monitoring
and oversight of the use of any measure that restricts human rights;

f Individuals whose rights may have been restricted by intelligence services are
able to address complaints to an independent institution and seek an effective remedy.

Practice 21. National law outlines the types of collection measures available to intelligence
services; the permissible objectives of intelligence collection; the categories of persons and
activities which may be subject to intelligence collection; the threshold of suspicion
required to justify the use of collection measures; the limitations on the duration for which
collection measures may be used; and the procedures for authorizing, overseeing and
reviewing the use of intelligence-collection measures.

Practice 22. Intelligence-collection measures that impose significant limitations on human
rights are authorized and overseen by at least one institution that is external to and
independent of the intelligence services. This institution has the power to order the revision,
suspension or termination of such collection measures. Intelligence collection measures that
impose significant limitations on human rights are subject to a multilevel process of
authorization that includes approval within intelligence services, by the political executive
and by an institution that is independent of the intelligence services and the executive.

Practice 23. Publicly available law outlines the types of personal data that intelligence
services may hold, and which criteria apply to the use, retention, deletion and disclosure of
these data. Intelligence services are permitted to retain personal data that are strictly
necessary for the purposes of fulfilling their mandate.

Practice 24. Intelligence services conduct regular assessments of the relevance and
accuracy of the personal data that they hold. They are legally required to delete or update
any information that is assessed to be inaccurate or no longer relevant to their mandate, the
work of oversight institutions or possible legal proceedings.

Practice 25. An independent institution exists to oversee the use of personal data by
intelligence services. This institution has access to all files held by the intelligence services
and has the power to order the disclosure of information to individuals concerned, as well
as the destruction of files or personal information contained therein.

Practice 26. Individuals have the possibility to request access to their personal data held by
intelligence services. Individuals may exercise this right by addressing a request to a
relevant authority or through an independent data-protection or oversight institution.
Individuals have the right to rectify inaccuracies in their personal data. Any exceptions to
these general rules are prescribed by law and strictly limited, proportionate and necessary
for the fulfilment of the mandate of the intelligence service. It is incumbent upon the
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intelligence service to justify, to an independent oversight institution, any decision not to
release personal information.

Practice 27. Intelligence services are not permitted to use powers of arrest and detention if
they do not have a mandate to perform law enforcement functions. They are not given
powers of arrest and detention if this duplicates powers held by law enforcement agencies
that are mandated to address the same activities.

Practice 28. If intelligence services have powers of arrest and detention, they are based on
publicly available law. The exercise of these powers is restricted to cases in which there is
reasonable suspicion that an individual has committed or is about to commit a specific
criminal offence. Intelligence services are not permitted to deprive persons of their liberty
simply for the purpose of intelligence collection. The use of any powers and arrest and
detention by intelligence services is subject to the same degree of oversight as applies to
their use by law enforcement authorities, including judicial review of the lawfulness of any
deprivation of liberty.

Practice 29. If intelligence services possess powers of arrest and detention they comply
with international human rights standards on the rights to liberty and fair trial, as well as the
prohibition of torture and inhuman and degrading treatment. When exercising these powers,
intelligence services comply with international standards set out in, inter alia, the Body of
Principles for the Protection of All Persons under Any Form of Detention or Imprisonment,
the Code of Conduct for Law Enforcement Officials and the Basic Principles on the Use of
Force and Firearms by Law Enforcement Officials.

Practice 30. Intelligence services are not permitted to operate their own detention facilities
or to make use of any unacknowledged detention facilities operated by third parties.

Practice 31. Intelligence-sharing between intelligence agencies of the same State or with the
authorities of a foreign State is based on national law that outlines clear parameters for
intelligence exchange, including the conditions that must be met for information to be
shared, the entities with which intelligence may be shared, and the safeguards that apply to
exchanges of intelligence.

Practice 32. National law outlines the process for authorizing both the agreements upon
which intelligence-sharing is based and the ad hoc sharing of intelligence. Executive
approval is needed for any intelligence-sharing agreements with foreign entities, as well as
for the sharing of intelligence that may have significant implications for human rights.

Practice 33. Before entering into an intelligence-sharing agreement or sharing intelligence
on an ad hoc basis, intelligence services undertake an assessment of the counterpart’s
record on human rights and data protection, as well as the legal safeguards and institutional
controls that govern the counterpart. Before handing over information, intelligence services
make sure that any shared intelligence is relevant to the recipient’s mandate, will be used in
accordance with the conditions attached and will not be used for purposes that violate
human rights.

Practice 34. Independent oversight institutions are able to examine intelligence-sharing
arrangements and any information sent by intelligence services to foreign entities.

Practice 35. Intelligence services are explicitly prohibited from employing the assistance of
foreign intelligence services in any way that results in the circumvention of national legal
standards and institutional controls on their own activities. If States request foreign
intelligence services to undertake activities on their behalf, they require these services to
comply with the same legal standards that would apply if the activities were undertaken by
their own intelligence services.
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