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Pezome

CrneunanpHplii goknanuuk noceruna KonymOuio ¢ opunmanbHOW Muccuein
7-16 nexadpst 2009 roja mo nmpuTIANICHUIO MPABUTEILCTBA. B X0/1¢ Bu3uTa OHA Oblia
npunsita [Ipesunentom PecnyOunuku u BcTpewanach ¢ Bune-npesunentom Pecny6-
JIMKH, AOJDKHOCTHBIMH JIMIIAMU OPT'aHOB IOCYJapCTBEHHOW BJIACTH U CyleOHBIX opra-
HOB, TPEJICTABUTEISIMU TpaXKAaHCKOTO obiecTBa U npodcoro3oB. OHa moObIBaia B
roponax borora, bykapamanra, Kanu u MenenbuH, 4TO MO3BOJIUIO €l 03HAKOMUTHCS
C COCTOSIHMEM CyAeOHOW CUCTEMBI B Pa3IMYHBIX PETHOHAX CTPaHHBI.

B noxnane comepxutcs ccbuika Ha [Tonutudeckyro konctutynuw 1991 rona,
KOTOpad NOpoBO3rjamacT HE3aBUCHUMOCTDH cy/:[e6H0171 BJIaCTH MW BBIHOCHUMBLIX CyJdaMHU
petieHuit. XoTs BCS CTPYKTypa CyAeOHON BIACTH 3MXKIETCS Ha 3TOM HE3aBUCHMOCTH,
B JOKJaA€ YHNOMHUHANTCA Pa3IMYHBIC (baKTOpI)I, HENOCPECACTBEHHO HAa HEC BJIUAIO-
nrye: obIiee YyBCTBO OC3HAKA3aHHOCTH M, KaK CIEJCTBUE, HEADPEKTUBHOCTD cyneod-
HOU CHCTEMBI; OOJIBIION 00BEM JIeJ, HaXOMSIIUXCS B MPOU3BOACTBE KaXJ0TO Cyla U
TpuOyHaa; HeaJeKBaTHOE YNpaBlEHHE W HEXBaTKa JIIOJCKMX M MaTepHalbHBIX pe-
CypCOB; TPYAHOCTH B Jieje cOOpa J10Ka3aTeNnbCTB M pPACCIEAOBAHUS NPECTYIJICHUH;
HanmaACHHUA U 3allyTMBaHUE NOTCPHNECBIINX U CBHﬂeTeHeﬁ; CymeCTBOBaHUE OpraHU30-
BAHHBIX NPECTYNHBIX I'PYII, aKTUBHO NPOTUBOAECHCTBYIOUIUX PACCIEJOBAHUIO IIpE-
CTyHHeHMﬁ; OTCYTCTBUEC YCTKUX OPUCHTHUPOB, B TOM 4YTO KacCa€TCd MPUOPUTCTHOCTHU
IIPU paccieJ0BaHUM CIIy4aeB; KOPPYIMIHS B CUCTEME IIPAaBOCYIHs, a TaKxkKe mpoodiiemMa
JIOCTyTa K NPaBOCY/AHIO, UMEIOIasl BE TPaHU: MOJyYeHHE N0CTyNa K CyA0NpOU3BO/I-
CTBY U CyAeOHBIM IpOLEAYpaM U BO3MOXXHOCTb JOOUTHCS BBIHECEHHSI OKOHYATEIbHO-
Io peleHus.

ITo X04y BCTpEY C [leflCTByIOHlHMH JUugaMu CUCTEMbI OTIIpAaBJICHUA MPaBOCY-
sl — CYIbsSIMH, MaructparaMu, paOOTHHKaMU CyAeOHOU MPOKYypaTypsl, IPOKypopa-
MH, aaBOKaTaMu, 06LlIeCTBeHHI)IMI/I 3alllUTHUKaAMHU — 3TOT CIIMCOK IIOIIOJIHUJICA CJIE-
AYHOIUMHU l'lpO6J'IeMaMl/l, BBI3BIBAKOIIIUMHU O6eCHOKO€HHOCTb: HamaJgCcHUs, YI'PO3bI
W 3alyruBaHusl, MaryOHO CKa3bIBAIOIIMECS HA XOJe PacClieI0OBaHUs U CyneOHOM mpe-
CJeMOBaHNH; OTCYTCTBHE HAIJIESKANMX Mep obecredeHus 0e30MacHOCTH U Heaaek-
BaTHBIE OIICHKH CTENEHU PUCKA, 00s3aTeIbHBIE TIEPEBOJBI B IPyrue ropojaa; OTCYTCT-
BHE MOIXOSANAX MOMEIICHUI IS pa3MElIeHHs CyIeOHbIX OPraHOB, a Takxke 000py-
JOBAaHUA U I/IHq)OpMaLlI/IOHHI)IX CUCTEM, MO3BOJAIOIUX YINPOCTUTHL U YCKOPUTH IIPO-
[[ecC MPOU3BOJACTBA MO [Ny, HEAOCTATOYHOCTh (DUHAHCOBBIX CPEACTB; OTCYTCTBHE
HaJIexKaled MOJrOTOBKH, 0COOCHHO Cpeau Cyaeil, 3aHMMAIONIUXCS PACCMOTPEHHEM
YTOJOBHBIX J€JI, YYUTbIBAA BBCACHUC CUCTEMbI YCTHOT'O COCTA3ATCIBHOTO CyAOIpO-
HU3BOJCTBA, TPYAHOCTHU C IPUMEHCHHUEM HA NMPAKTUKE NpUHIOUIIA paBCHCTBA CTOPOH, C
KOTOPBIMH CTaJKMBAIOTCS MPOKYPOPHI, paboTaroniue B cygax MepBOd M BTOPOM HH-
CTaHIUH.

VYyacTuianch HamajeHWsi Ha Cyled W MarucTparoB, a OCOOEHHO CEpbe3HBIM
ciydaeM cTan 3axBarT u paspymenue B 1985 romy J[Bopua mpasocyaust B Borore.
C 3TOr0 MOMEHTa HamaJeHUs Ha Cyael, NPOKYPOPOB M aJBOKATOB, IPHYEM B aTMO-
cepe NpakTHYECKH MOJHON Oe3HAKAa3aHHOCTH, MOJIYYaloT BCe OoJiee MIMPOKOE pac-
npoctpaHeHue. B noknane takxe ynoMmuHaeTcs o 3axBare u pazpyumenun B 2005 ro-
ny JBopua npaBocyaus B Kagu u TOT GakT, 4YTO MATH JIET CIYCTSA CyAbH U MarucTpa-
THI Pa3MENIAOTCS B HEIPUCITOCOOICHHBIX ISl pa0OTHI MOMEI[EHUAX.

GE.10-12958



A/HRC/14/26/Add.2

Peanusyempie B mociemgHee NECATHIETHE MPOTPaMMBI YCTAaHOBJICHUS MHpA,
neMoOmIu3any, 0e30MacHOCTH, Pa3oPYKEHHU M IPaBOCYAHS MEPEXOTHOTO Mepuoa
(Bakon Ne 975 ot 2005 roja) mpuBend K pe3KOMY yBEJIHYCHHIO YMCIa pacclieaoBa-
HUW B CBS3W C HAapYIICHUSIMH IIPaB YeJOBEKA, MPECTYIUICHUSIMH IPOTHB YEIOBEIHO-
CTH W BOCHHBIMH NMPECTYIUICHUSIMH, a TaKXe K MeperpyXeHHOCTH CYIOB CyIcOHBIMU
nenamu. IIpoBonuMble HBIHE paccieIOBaHUS HE OTPAHWMYHMBAIOTCS TONBKO JAeIaMu
YJIEHOB NMPECTYMHBIX OPTaHU3aINH U HE3aKOHHBIX BOOPYKEHHBIX (OPMHUPOBAHUM, HO
3aTparuBalT TaKXKe CBSA3M HX PYKOBOAUTEIEH C MPaBUTEIbCTBEHHBIMH KPYraMH W
MPEACTABUTENSIMU OPraHOB 3aKOHOAATENbHOU BiacTU. B 3Toi cBsaA3u CrnenuanbHbII
IOKJIaJ9UK OTMEYaeT BBHIJAOIIYIOCS paboTy, MpoAeTaHHYI0 BepXoBHEIM CyIOM B OT-
HOIICHHWH CIIy9aeB TaK HA3BIBAEMOW MapamoJUTHKH, XOTS M HAaIlOMHHAeT 0 HeoOXo-
IUMOCTH YBa)XKCHUS MEXAYHAPOTHOTO IMPHHIIANA ABYX HHCTAHIIUH.

B noknane takxe coobmiaercs o cilydasXx HOJUTHYECKOTO BMEIIATEIbCTBA TIPH
Ha3HaYEHHH WICHOB CYIOB BBICOKOW MHCTAHIIMH, B YACTHOCTH CO CTOPOHHI Jucuum-
JTUHAPHOW manaTel Bricmiero coBera CyaeOHBIX OpraHOB W ['eHepanbHOUW cymeOHOM
mpoKypaTypsl PecnyOinnku, nedcTBhHe 3THX ABYX BEIOMCTB KBalW(HUIUpyeTCS Kak
HanboJiee cepbe3HOe MPENSITCTBHE HA MyTH rapaHTUPOBAHUS HE3aBHCHMOCTH Cyne0-
HBIX opraHoB. CnenuanbHBIH AOKIaJAUYUK OTMEYaeT, YTO BHEAPEHHE MapaulebHOH
CHCTEMBI IPABOCYAHS B MEPEXOAHBIN MEPHOA Ha OCHOBAaHUU 3aKOHA O MPaBOCYAUH H
MHpe, a TakXe BBEJICHHE CHCTEMbl YyCTHOTO COCTSA3aTEIbHOTO YrOJOBHOTO CYAOMpPO-
M3BOJICTBA NMPUBEJIH K BOSHUKHOBEHUIO CEPHE3HON MPOOIEMbI 1 cyeOHOil BIacTH.

B cBs3M ¢ 3TUM B HOKIJIa/le TOBOPUTCS O HETATUBHBIX MOCIEACTBUSAX HBIHEIIHE-
TO HEOIPEJEJICHHOTO IOJOXKEHHUS, B KOTOPOM HaxoauTcs [eHepanbpHas cyneOHas
npokypatypa. Pabora I'eHepanbHOl CyneOHONH NMpOKypaTypbl TECHO CBsi3aHa C Jed-
TEIBHOCTHIO CYyAOB M TpHOyHa0B U BiauseT Ha Hee. OT TOro, KaK OHU KOOPIAUHUPYIOT
CBOHU YCHJINSA, 3aBUCUT yBEIMYCHHE MIIM YMEHbBIICHHE JOBEPHS K CyleOHOH BiacTH B
L[EJIOM, PABHO KaK M ycyryOieHue niau ocinadbieHue mpobiaemMsl 0e3HaKa3aHHOCTH.

B nmokmaze Takke HaxXOIHT OTpakeHHE 00ecTmoKOoeHHOCTh CrennaabHOTO MOK-
JaTyuKa 10 MOBOAY HCIOJIB30BAHUS CyIaMH BBICOKOH HHCTAHIIMM MEXaHH3MOB 3a-
IIUTHl TPaB IJIs1 OTMEHBEI MMPHUTOBOPOB M PENICHH, BRIHECCHHBIX APYTUM aHAJIOTHY-
HBIM cygoM. UTo kacaeTcsi BOGHHOW IOPHCIWKIINH, TO B ciaydae comMHeHHH Cremu-
aNbHBIA JOKJIATIUK MPU3BIBAET K YPETYIUPOBAHUIO KOJUTU3UU IOPUCIUKIIANA B TOJIB3Y
00bpruHOM ropucaukuu. Kpome Toro, CrienuanbHBIA JOKIATINK oOpamaeTcs ¢ mpu-
3BIBOM IOJOKHTH KOHEI[ BCAYECKHM HamagkaM, HAaIIpaBIECHHBIM Ha AUCKPEAUTAIIHIO
cyneOHOU BIACTH, MOAPHIB NOBEPHS K CYAbSM W MarucTparaM M CIIOCOOHBIM IOKOJE-
0aTh yBEpEHHOCTD TPaXKIaH B CHCTEME IIPAaBOCYIHS.

B moxyanme takxke oTMedaeTcsi BaXXHOE 3HAUEHHWE TNPO(ECCHOHAIBHOW nes-
TEIBHOCTH aJABOKAaTOB M IOPUCTOB M HMOJUEPKHUBAETCS HEOOXOIMMOCTH 0OeCIeUEeHHS
BCceX TpeOyeMBIX YCIOBUH IS HaJJIE)KAIIEro BBHIMOJHEHUS UMH cBoei paborsl. Oro-
BapUBaeTCs [ENecO00Pa3HOCTh UX OOBEAMHEHUS B KOJUIETHIO aJBOKATOB, KOTOpas
oTcTamBasa OBl UX TpaBa M MHTEPECH U CleIuia 3a COOMOACHIUEM ITHYECKUX HOPM
MOBEJICHUS, MTO3BOJIUB TEM CaMbIM BBIBECTH aJBOKATOB W3-TIOJ KOHTPOJIS M CAaHKIHH
€O cTOpOHBI Bricmiero coBera cyneOHBIX OpraHoB.

B noxnazme memaeTcs BBIBOJ O TOM, YTO B OCHOBE MHOTHX M3 paccMaTpuBae-
MBIX BOIIPOCOB JIEKaT MpoOIeMBl, CBA3aHHBIE ¢ 3emueil. Heobxogmmo moOuBaThcs
mporpecca B Jiele JeMapKaluH 3eMelb, 0(hOpMIICHUS TUTYJIOB Ha 3€MIIO M PETHCT-
panuu mpaB cOOCTBEHHOCTH, NMOCKOJIbKY HEONPENEICHHOCTh B 3THX BOIpOCAaX SBIS-
ercst U OyIeT SABIATHCS CKPHITOW NMPUYMHON MHOTHX NPECTYIUICHHH W HapymIeHHUH
IpaB YeJI0BEKa.
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Haxkonen, B nokiane yTBepKIaeTcs HEOOXOJMMOCTH NMOOIIPEHUS YCWIHH IO
00ecIeueHNIO MPECTABICHHOCTH KEHIINH B CylaX BBICOKOW MHCTAHIWHU, alleJIsIn-
OHHBIX cyznax, TpuOyHalax W opraHax HpokypaTypsl. [lomuepkuBaeTcs HeoOXoau-
MOCTB BBEJICHHUS B CyIeOHBIX OopraHax eIuHOH, a B [eHepanbHON cyneOHON MpoKypa-
Type — IeJIeBOW cucTeMbl Habopa M HMPOABMKEHUS MO ciyx0e, mpudeM Ha KOHKypC-
HOIl OCHOBe, Npe/IoJaraeil 00beKTUBHBIA 1 OECIPUCTPACTHBIH yUueT mpogeccuo-
HaJbHBIX KaueCTB.

CrnenuanpHBIH TOKIaJUUK 3aBEpIIaeT CBOW AOKJIAJ YTBEPKICHUEM O TOM, UTO
Bcsi Ooprba ¢ HacwIMeM M BECh MHPHBIA Ipollecc 00s3aTeNbHO JOJDKHBI CIEIOBATh
0 TMyTH JOCTHIXKEHHs CIpaBeIIUBOCTH. He3aBMCHMOCTE cyneOHOW BIacTH BO BCEX
€e acleKTax IpelncTaBisieT co0o0il MHCTpyMEHT olOecredeHus Oojee HaJeKHOM ra-
PaHTHH TOTO, YTO CIPABEIIHBOCTh BOCTOPKECTBYET.
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I ntroduction

1. The Special Rapporteur visited the Republic of Colombia from 7 to 16 De-
cember 2009 in response to an invitation from the Government. The visit included
the cities of Bogota, Bucamaranga, Medellin and Cali. The Special Rapporteur was
received by the President of the Republic and held meetings with Government au-
thorities, authorities of the Judiciary, judges, prosecutors and judicial officers. She
also had meetings with representatives of civil society, international organizations
and bodies of the United Nations system.

2. The Special Rapporteur thanks the Government for inviting her to visit
the country and for the generous cooperation extended during her visit, including
the Government’s readiness to make last-minute changes in the official programme.
Special thanks are due to the Presidential Programme on Human Rights and Interna-
tional Humanitarian Law for its constant readiness to provide information and re-
solve doubts, as well as to OHCHR-Colombia.

3. As the visit began to evolve, the Special Rapporteur realized that the concerns
of her interlocutors centred on a few specific topics: the widespread sense of impu-
nity; the appointment of the Attorney General of the Nation; the importance of
the investigation and prosecution of "parapolitica" cases; the role of the Judiciary in
punishing the persons responsible for the violence; the physical attacks, intimidation
and threats suffered by judges, prosecutors and lawyers; the introduction of a new
criminal-trial system; the justice and peace process; the criticism of human rights in
various public documents; and the acts of intimidation against the Judiciary and
the attempts to undermine its credibility.

Thejudicial system

The High Courtsof Justice

4, The 1991 Constitution provides that the Judiciary consists of the Constitu-
tional Court, to which is entrusted protection of the integrity and supremacy of
the Constitution, the Supreme Court of Justice, the highest court of ordinary justice,
the Council of State, the highest administrative court, the Supreme Council of the
Judiciary, which regulates careers in the Judiciary, the special courts (indigenous
peoples’ courts and justices of the peace), and the Office of the Attorney General of
the Nation, which investigates offences and brings prosecutions. The decisions of
the Judiciary are independent (art. 228) and judges are subordinate only to the rule of
law (art. 230).

5. The four high courts are formally of equal status although exercising different
powers. During her visit the Special Rapporteur received the following information
on each of these courts.

6. The Constitutional Court has handed down decisions of importance for Co-
lombia’s constitutional development, in particular with regard to indigenous peoples
and internally displaced persons’. It has declared states of emergency and several of
the acts passed by the Congress to be unconstitutional and has issued precise instruc-
tions for the amendment of legislation to bring it into line with the Constitution.

! Decisions of the Constitutional Court.
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Both the Executive and the Legislature respect its decisions. The members of the
Constitutional Court make a habit of travelling the country to inform the general
public about how to exercise their constitutional rights and to publicize the Court’s
jurisprudence. Its decisions constituted an important factor in the differentiated
treatment of internally displaced persons.

7. The Constitutional Court has adopted a number of decisions designed to
strengthen the independence of the Judiciary?. Some of its decisions have been over-
turned: for example the decision on the possibility of immediate re-election of
the President for a further term. The Court’s consideration of the possibility of hold-
ing a referendum to authorize such re-election resulted in the adoption of
decision C-141 of 26 February 2010, which declared unenforceable Law 1354 (2009)
prohibiting the holding of a referendum on the issue. The Government complied with
this decision in its entirety.

8. The Supreme Court of Justice has investigated through its Criminal Division
the "parapolitica" cases concerning possible links of heads of paramilitary organiza-
tions to members of the Congress and the Government. Ninety-three parliamentari-
ans are currently being prosecuted, and the Court has handed down 22 decisions:
13 guilty and five not guilty verdicts and four orders imposing prohibitions or exclu-
sions. Up to November 2009 the Attorney General had initiated proceedings in
249 cases, against 13 deputies, 12 governors, 166 mayors and 58 local councillors.

9. The judges of the Council of State informed the Special Rapporteur that its
decisions are generally accepted by the Government. But they complained that the
Government acted on those decisions only in specific sub judice cases instead of ap-
plying them to all similar cases by issuing a general directive or instruction. There
have also been cases in which a directive has been issued which ran totally counter
to the Council’s finding®. This obliges persons affected by a similar situation to bring
actions to assert their rights, thus clogging the Council’s work. The Government has
taken several steps to correct this situation: paragraph 6 of Presidential
Directive 05 of 22 May 2009 provides that in administrative cases the extra-judicial
conciliation commissions "shall study the patterns of consolidated jurisprudence”.
A bill on decongestion of the courts, submitted to the Congress by the Executive on
18 November 2009, proposes to make it mandatory for public bodies to align their
administrative rulings with the reiterated jurisprudence of the high courts.

10.  The Higher Council of the Judiciary is responsible for managing the Judici-
ary’s human resources, for assessing, promoting and disciplining judges, for drawing
up and executing the Judiciary’s budget, and for resolving any jurisdictional conflicts
between the various courts. Judges are assessed annually on the basis of the number
of cases dealt with, the time taken, and other criteria such as efforts to update voca-
tional or academic training. But it is important to make a diagnosis of all the needs
and to devise suitable measures to satisfy them, with a clear and objective definition
of the results to be obtained within a specific period. Criticism has come from sev-
eral quarters concerning political influence in the appointment of the Disciplinary
Division of the Higher Council of the Judiciary and its implications for the fight

See for example decision C-1643/2000, in which the court distinguishes between the
principles of judicial autonomy and judicial independence, and decisions T-592/2002

and T-593/2002, in which the Court states that the principle of judicial independence is a
safeguard of the application of current law.

For example in a recent pensions case, when the Government issued a directive having the
converse effect.
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against corruption. Judges of the courts of first instance and other judicial officers
are not represented in the Higher Council’s Administrative Division.

11.  There is Judiciary School offering various training courses and seminars tai-
lored to the needs and the demand. Several courses have provided training in the new
accusatorial system in the criminal courts. The Special Rapporteur heard some criti-
cism concerning differences in the intensiveness and content of these courses. There
would appear to be a need for improved coordination and harmonization of their con-
tent.

B. Thebalance between the high courts

12.  Resort to tutela, a remedy of amparo employed widely by Colombians to ob-
tain revocation of a final decision of another high court, is giving rise to serious ten-
sions between the high courts. Judges of the Constitutional Court have stated that the
Supreme Court of Justice, in particular its Civil Division, does not accept that the
Constitutional Court may overturn its decisions. Members of the Supreme Court
complain about the Constitutional Court’s referral of the controversy to the Higher
Council of the Judiciary, which has no greater knowledge of the substance of
the matter in question.

13. Members of the Constitutional Court, the Supreme Court of Justice and
the Council of State believe that the Higher Council of the Judiciary is being used by
the authorities of the Executive and the Legislature to encroach on the independence
of the Judiciary. Its Disciplinary Division is accused of yielding to pressure in con-
nection with the nomination of candidates for appointment to the high courts and of
lack of transparency in the selection of candidates. The Special Rapporteur heard the
same allegation from judges, prosecutors and members of non-governmental organi-
zations. The procedure followed by the Chamber of Representatives when appointing
members from among the candidates nominated by the President of the Republic was
a particular target for criticism, with a clear imputation of a political motive. It is
also feared that its disciplinary powers may be used as a means restricting the activi-
ties of judges or impairing their independence and impartiality.

14.  Tutelais a sophisticated and effective constitutional remedy, the quality which
is perhaps most highly valued by citizens where justice is concerned. It has proved
itself an effective means of protecting fundamental rights. Its use on a massive scale
(10,000 applications are lodged every week) has compelled the Constitutional Court
to establish a selection process based on objective criteria of admissibility.

15.  The terms of office of the presidents of the various high courts are short (one
year) and apparently allow insufficient time for proper planning of the work to be
done and adequate monitoring of project implementation. There are no proper re-
tirement arrangements.

C. Theappointment of judges

16.  The entry and promotion examinations for judicial personnel are generally ob-
jective. They are usually conducted without outside interference through a process of
elimination. Once appointed, judges have security of tenure, a factor of immense im-
portance for ensuring their independence and impartiality. However, judicial careers
are halted on reaching the level of judge of second instance. Appointment to the high
courts does not depend on a person’s earlier career in the Judiciary.
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17.  The constitutional amendment authorizing the re-election of the President of
the Republic affected the balance of powers so laboriously constructed in the Consti-
tution, with the result that the President governs with judges and with an Attorney
General which he himself helped to appoint.

18.  The President has to draw up shortlists of (three) candidates for the appoint-
ment of the members of the Disciplinary Division of the Council of the Judiciary,
the Attorney General and, in part, the members of the Constitutional Court. During
her visit the Special Rapporteur pointed out that re-election for a second term or re-
election for an indefinite period would have an even greater impact on the system of
reciprocal checks and balances between the branches of State power.

19.  Judges of the high courts are appointed for a term of eight years; this period is
not long and may jeopardize the independence of the Judiciary, for judges who at
the end of their term are still of working age often have to seek posts in the labour
market, where the State is the leading employer.

20.  The Special Rapporteur notes the recourse to appointment of temporary judges
to fill vacancies. These judges have no security of tenure or labour protection,
a situation which renders them potentially vulnerable to pressure or threats.

21.  Particular concern was expressed about the absence of measures to increase
the numbers of judges. The Special Rapporteur noted that there is a legal regulation
providing that at least one woman must be included in the shortlists of candidates for
appointment to the higher courts. Indeed, some appointment exercises were annulled
for failure to include a woman in the shortlist.

D. Thespecial courts

22. The indigenous communities have their own system for administering justice,
a system recognized and safeguarded by the Constitution. The State is endeavouring
to conclude further agreements with these communities in order to harmonize the ju-
risdictional competence of the indigenous courts with that of the ordinary courts.

23.  Representatives of the indigenous communities stressed that they should be al-
lowed to apply their law and dispense justice in accordance with their own concepts
and assumptions. Some of them complained about the absence of the necessary
autonomy in the application of their own system. Others asserted that the State did
not provide them with the necessary resources to operate the system, although this
problem is mitigated to some extent by the allocation of municipal resources. There
are sometimes serious discrepancies, in connection for example with the possible
imposition of corporal punishment. Representatives of the Government stated that its
intention was to respect the indigenous jurisdiction as far as possible but to ensure
that no violations of human rights occurred.

24.  The indigenous peoples are overrepresented in the prison population. Many
indigenous persons lack the education and resources to make their way in ordinary
life — a circumstance which may bring them into conflict with the law. Once in that
situation they usually cannot count on an effective defence. In some cases the sen-
tences handed down by the indigenous authorities overstep the legal maximum.
The Government reported that it had produced a breakdown of the numbers of in-
digenous persons imprisoned by decision of the ordinary courts and by decision of
the special indigenous courts.
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E.

The Office of the Attorney General of the Nation

25.  The Office of the Attorney General of the Nation forms part of the Judiciary.
Its functions include the direction of criminal investigations by means of the instruc-
tions which it issues to the criminal investigation police and the gathering and pro-
duction of evidence and its submission to the courts. The physical presence of prose-
cutors in the courts and their actual participation in the various hearings has been in-
creased by the introduction of the new accusatorial system in criminal trials®. Al-
though as part of the Judiciary the Office of the Attorney General is autonomous and
enjoys independence, its prosecutors are responsible to the Attorney General himself.
This rule was declared enforceable by the Constitutional Court, which held that the
application of the principles of autonomy and independence to prosecutors was
predicated on their judicial function pursuant to articles 228 and 230 of the Constitu-
tion and article 5 of Law 270 (1996) and that this did not necessarily imply any con-
tradiction with the principle of hierarchical responsibility but provided instead
a clarification of its extension and scope (Decision C-888/2004).

26.  Although one is provided for in article 159 of Law 270 (1996) on the admini-
stration of justice, the Attorney General’s Office does not in fact have a careers
structure. Many of its staff members are employed on a temporary basis and are re-
cruited thanks to regional, personal or political connections. Many of them are in
a precarious situation with respect to tenure. The Government reported that in mid-
February 2010 the Review Division of the Council of State confirmed the Office’s
legal obligation to make the appointments resulting from the competition for posts
which it had held in 2007. On 4 February 2010 the Supreme Court of Justice decided
to set the Office a final deadline for filling the 2,100 posts with candidates who had
passed the tests in the competition for posts and were on the rosters of eligible can-
didates. An equal number of temporary prosecutors and assistants are being termi-
nated in order to comply with this order.

27.  The current problem with the appointment of the Attorney General is con-
nected with the change of arrangements for criminal trials and the introduction of the
oral accusatorial system, which requires specialized legal knowledge (in particular
with regard to cases heard by the Supreme Court of Justice) and with the system of
transitional justice established by the Justice and Peace Law. The appointment is also
affected by the imbalance between the branches of State power implied by the re-
election of presidents. These changes have imposed a different logic on the system
established by the Constitution. The Attorney General has to be chosen by the Su-
preme Court of Justice from a shortlist transmitted by the President of the Republic.
This Attorney General, who necessarily has the President’s support, for otherwise he
or she would not have been included in the shortlist, has broad managerial powers
with respect to specific investigations. The Government reported that the candidates
on the shortlist submitted by the President satisfy the requirements of articles
249 and 232 of the Constitution and have the highest professional and personal at-
tributes. The shortlist has been declared admissible and is being considered by the
Plenary of the Supreme Court.

28.  During her visit the Special Rapporteur interviewed a number of prosecutors
who had been subjected to physical attacks, threats and intimidation. Several prose-
cutors have been murdered. Transfer to other places in the same department of
the country is usually used as a means of protection. But such transfers may also be
ordered as a means of punishment or to remove prosecutors from cases which they

4 See A/HRC/10/82, para. 48.
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are investigating. The number of transfers in the Office is high, and transfer is some-
times used as a reprisal. The transfers are effected very swiftly, with very little time
allowed for moving house, while the cases which were being investigated are virtu-
ally abandoned.

29. The Office of the Attorney General has established programmes to protect its
prosecutors. However, there are difficulties with the funding of these programmes,
which sometimes do not measure up to the extent or seriousness of the threats re-
ceived.

30. In some regions of the country the Office is located within military precincts
or units. One example is the Office’s support unit in the city of Arauca. Other units
are located within police stations. This presents obvious difficulties of access for
lawyers, victims and witnesses to the Office’s facilities.

31. Some prosecutors also complained of the lack of sufficient protection or secu-
rity measures when they had to conduct investigations in areas where guerrilla or pa-
ramilitary forces were present. This was a particularly serious problem when bodies
had to be exhumed in places which were not sufficiently secure. Despite the large
numbers of murders and of attacks on prosecutors, the Office does not have suffi-
cient resources to investigate all cases properly and collect the necessary evidence.
This fosters the current perception of impunity.

Recent reforms and developments affecting the judicial
system

Thejustice and peace process

32. Law 975 (2005) introduced the justice and peace process in Colombia. This
Law contains a number of provisions on the reintegration of former combatants,
members of paramilitary groups and guerrilla organizations. It seeks to facilitate
their disarmament and return to civilian life while at the same time making progress
in the quest for truth, justice and reparation. It establishes no general amnesty or
pardon in respect of crimes against humanity or war crimes. However, it does estab-
lish a number of benefits, chiefly the reduction of sentences, for persons who provide
substantive information leading to the determination of the truth and who renounce
violence and agree to compensate their victims. They must confess to the crimes in
question before a prosecutor or a judge. In order to safeguard the rights of victims
the Law created the National Reparations and Reconciliation Commission, made up
of representatives both of the State and of civil society, including victims’ associa-
tions. The process is currently encountering some difficulties. The fundamental one
is the need to balance and reconcile the notions of justice and peace.

33. The Special Rapporteur was informed that some of the reintegrated combat-
ants are being recruited as guides in the search for their former comrades and as in-
formers and to maintain surveillance of highways. The Government stated that De-
cree 2767 of 31 August 2004 established the possibility for voluntarily demobilized
and reintegrated combatants to provide useful information both to the Judiciary and
to the forces of law and order. It pointed out that the policing of highways is the ex-
clusive responsibility of specialized police officers. Some paramilitaries have re-
verted to the use of violence by organizing criminal gangs or forming new illegal
armed groups. The Special Rapporteur considers that this may affect the overall
credibility of the justice and peace process. The Government reported that the fight
against criminal gangs had been stepped up by the National Police and the other
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forces of law and order, stating that these efforts had brought about a reduction in
the number of gangs from 33 in 2006 to six in 2009.

34. There is also debate about the punishment of the guilty parties. Some of the
persons interviewed complained that the maximum sentence which could be imposed
on persons who confessed and contributed to the determination of the truth, includ-
ing those who admitted committing serious crimes, was only eight years. Most of the
persons involved in the justice and peace process are demobilized combatants ac-
cused of crimes against humanity or serious violations of human rights, for which no
amnesty or pardon is allowed. But the parameters of this transitional justice must be
kept in mind.

35. The Constitutional Court interpreted Law 975 (2005) in its
Decision C-370/2006, declaring some of the Law’s articles unenforceable and giving
its interpretation of others. The Supreme Court adopted a decision in which it argued
that the Justice and Peace Law applied only to persons demobilized before 25 July
2005. The application of the Law to persons demobilized after that date would re-
quire new legislation extending its application.

36. Up to the time of the visit no final verdicts had been handed down in justice
and peace cases. The Supreme Court referred back two concluded cases on
the ground of incomplete charges. The defendants had not been charged with agree-
ment to commit a crime, a circumstance which the Court regards as essential for
prosecutions under Law 975. In the Government’s view, laying incomplete charges
constitute the only means of advancing the justice and peace process. On 14 Decem-
ber 2009 the Supreme Court accepted this view in a decision (Rad. 32575; case of
the former paramilitary leader Cafias Chavarriaga).

37.  Approximately 31,000 persons have been demobilized. Some 29,000 of them
who had not committed war crimes or crimes against humanity invoked Law 782
(2002) and Decree 128/2003 and received several legal benefits (both pardons and
discontinuance of proceedings); only 1,600 of them invoked the Justice and Peace
Act.

38.  One particular success of this process was that it helped to bring to light pos-
sible links between leaders of paramilitary organizations and members of the Con-
gress and the Executive as a result of the investigations carried out by the Supreme
Court (against extreme pressure). Another success was the award of compensation
and damages to victims of serious violations of human rights, although their award
by administrative decision generates suspicion. This process facilitated the location
of common graves containing some 2,500 bodies, 721 of which have already been
returned to their families. Demobilized members of self-defence groups have given
information about 1,500 forced disappearances. The approximately 2,000 former
members of self-defence groups have reported to prosecutors some 50,000 crimes,
including 30,000 murders.

39. However, the justice and peace process has been affected by the approval of
the extradition to the United States of America, under existing judicial cooperation
arrangements, of 18 members of paramilitary organizations, on charges of drug traf-
ficking. The extradition of these persons to the United States has prevented their
physical appearance before Colombian judges to give information about the crimes
against humanity and the human rights violations which they committed and about
their relations with Colombian politicians, mainly members of the Congress and pub-
lic officials. This causes frustration among the victims and is seen by the people as a
source of impunity. According to the Government, the decision to extradite was
based on serious suspicions that these persons would continue to engage in criminal
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activities from their places of imprisonment in Colombia. Their testimony was not
helping to establish the truth and they were not handing over their assets to the vic-
tim compensation fund.

40.  Although physical appearance is not possible, Colombian prosecutors may be
able to issue rogatory commissions or even go in person to the United States to take
testimony from the extradited persons. Teleconferencing is another possibility.
The United States prison authorities are obstructing the taking of statements from the
extradited persons. Notwithstanding the commitment entered into by the federal au-
thorities, the local prison authorities prefer to apply their own regulations. Another
possible solution would be to send a delegation of Colombian judicial officers to the
United States. The Government stated that the two countries are trying to establish
cooperation mechanisms under the Inter-American Convention on Mutual Assistance
in Criminal Matters.

The new accusatorial system

41. The oral accusatorial system in criminal cases, introduced in 2004 by Law 906
establishes a clear demarcation between persons responsible for investigating cases
(prosecutors), for trying cases (judges), and for supervision of due process (supervi-
sory judges). This demarcation was introduced in four stages and now covers the
whole country.

42.  One of the bigger difficulties is the inability of personnel of the Office of the
Attorney General and the criminal investigation police to carry out investigations
promptly. This difficulty is even greater with respect to serious offences and crimes.
When they are unable to find and produce evidence in such cases, prosecutors simply
reduce the charges in order at least to secure convictions for lesser offences. If the
accused confesses or admits the charges, the sentence may be reduced by half.

43.  This explains the allegations of violations of the right to due process. Some
accused persons are subjected to pressure to confess because the prosecutor has been
unable to obtain sufficient evidence for a conviction. This seems to be a problem not
solely of training but also of shortage of prosecutors and criminal investigation offi-
cers. The Government reported that training in the new accusatorial system has been
provided for 1,500 judges and other personnel of the judicial system, 800 court-
appointed counsel and 332 criminal lawyers and that the necessary physical infra-
structure and technology for operating the new system has been put in place.

44,  The accusatorial system is based on the involvement of supervisory judges,
who have to assess searches and arrests in the light of the principles and rules of hu-
man rights. Some authorities complained about the high proportion of releases or-
dered by these judges, chiefly in Antioquia. In some cases they had ordered the re-
lease of persons carrying and concealing firearms who had resisted arrest, on the
ground that the police had not been in possession of search or arrest warrants. This
may indicate either excessive supervisory zeal or corruption. In January 2010
the then Attorney General reported that a plan of operations to break up the armed
gangs in Medellin had led to successful prosecutions.

45.  The Special Rapporteur considers that it is the duty of the supervisory judge to
verify the legality of an arrest. If the judge finds that the legal rules were not fol-
lowed in the course of the arrest, he or she must order release. The other branches of
State power should avoid making comments which may jeopardize the credibility of
the Judiciary.

13



A/HRC/14/26/Add.2

14

46.  Other persons interviewed complained that the accusatorial system did not pay
sufficient attention to the rights of victims and their lawyers. Under this system vic-
tims are excluded from the investigation and have great difficulty in obtaining access
to the case file and taking part in the search for evidence, and they attend the hear-
ings only as spectators. Lawyers and court-appointed counsel also complained that
the system did not allow them sufficient time to prepare the defence.

47.  Since the accusatorial system is essentially oral it exposes withesses to danger.
Given the inadequate protection provided to witnesses, some of them prefer to water
down their testimony in order to avoid reprisals. This situation can be especially se-
rious when powerful interests are at play. The Government mentioned the existence
of the Attorney General’s victims and witnesses protection programme.

The military jurisdiction

48.  The military jurisdiction is not part of the Judiciary. It consists of the Supreme
Military Court and 44 military tribunals. In principal these courts may try only mili-
tary personnel in respect of exclusively military offences, such as sedition, rebellion
or desertion. Cases of violation of human rights by military personnel must in prin-
ciple be heard by the ordinary courts.

49. The Special Rapporteur was informed about a recent tendency to decide con-
flicts of jurisdiction in favour of the ordinary courts. However, the resolution of con-
flicts of jurisdiction is a lengthy process which delays the referral of cases to
the competent courts. A protocol setting out clear criteria for determining the compe-
tent jurisdiction was drawn up in 2007. The difficulties in making decisions encoun-
tered by the Higher Council of the Judiciary arose when the conflict was badly han-
dled: while the Attorney General considered that the examining magistrate of the
military criminal courts was competent to rule on the conflict, the criminal courts
considered that competence rested with the courts of instance.

Challenges facing the judicial system

Impunity

50. The attacks on judges reached a high point in 1985 with the assault on the Bo-
gota Palace of Justice in which judges of various instances died, including members
of the Supreme Court of Justice. Twenty years later the Cali Palace of Justice was at-
tacked and destroyed; the courts have been sitting in various other parts of the city
since then. These acts are still unpunished.

51.  The Special Rapporteur was informed about several pieces of draft legislation
designed to put an end to the grievous situation of perceived impunity in which Co-
lombia currently finds itself. Every effort aimed at achieving this end is welcome.
A State which accepts impunity is a State which is failing in its essential functions.
The Presidential Programme on Human Rights and International Humanitarian Law
has identified several projects to combat impunity: institution-building and improved
organization; human resources management and development; victim and witness
care; and establishment of the specific necessary conditions for proper investigation,
prosecution and punishment.
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Murders, threats and intimidation

52. The Special Rapporteur learned about many threats and acts of intimidation
aimed at judges, prosecutors, lawyers, witnesses and victims. These threats and har-
assment come from various quarters. Several judges of the Supreme Court of Justice
requested precautionary measures of protection from the Inter-American Commis-
sion on Human Rights as a result of the death threats received in connection with the
investigation of "parapolitica” cases.

53.  More than 300 Judiciary personnel have been murdered over the past 15 years.
The situation has improved since 2004, but the Killings continue. Recently,
on 22 March 2010, the sole judge for sentence enforcement in Fusagasuga, José Fer-
nando Patifio Leafio, who was dealing with important cases of drug trafficking and
guerrilla and paramilitary activities, was murdered as he was entering his home in
Chapinero. The most serious point is that most of these crimes are not properly in-
vestigated, let alone punished by the courts, a situation which helps to maintain
the sense of impunity. The Office of the Attorney General does not investigate effec-
tively even the murders of and attacks on its prosecutors and members of the Techni-
cal Investigation Unit. The National Police established that seven judges, 12 prose-
cutors and 334 lawyers were murdered in the period 2003-2009.

54.  The Special Rapporteur held individual interviews, in camera, with several
judges, prosecutors and lawyers who had received death threats. In one specific case
a judge said that she had seen the plan for her murder, which had been drawn up in
great detail and specified the place, time and method of her death.

55.  The Special Rapporteur also received allegations of unlawful activities involv-
ing surveillance, recording, wiretapping, tailing and harassment carried out by
the Department of National Security (DAS) against judges, prosecutors and lawyers,
activities which constitute an attack on the Judiciary. The Government stated that
these alleged unlawful activities were not a Government policy and that the neces-
sary steps had been taken for them to be investigated, prevented and punished.

Resour ces allocated to the Judiciary

56.  According to representatives of the Government, the past seven years have
seen the total resources allocated to the Judiciary, the Office of the Attorney General
and the Office of the Procurator General double. A high court judge receives a salary
of about $US 10,000. The salary of a municipal judge is about $US 1,500. Ordinary
Judiciary employees receive at least $US 1,000. The ratio in any event is ten to one
and bears no relationship to the responsibilities borne by judges of the courts of
lower instance.

57.  Government officials stated that account should also be taken of the consider-
able amount of budgetary funds which the Government expends on the protection
and security of judges, in particular round-the clock bodyguards and armoured vehi-
cles. However, representatives of the Judiciary stated that the proportion of the na-
tional budget allocated to the justice system has been declining in real terms in re-
cent years.

58.  The draft budget for the Judiciary is prepared by the Administrative Division
of the Higher Council of the Judiciary. An inter-institutional committee made up of
the presidents of the four high courts, the Attorney General and representatives of
the judicial services reviews the draft budget, which is then submitted to the Execu-
tive. The Special Rapporteur was informed that while in 2005 the difference between
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the amount requested and the amount approved was 35,000 million pesos it had risen
to 225,000 million pesos in 2009. The Government stated that the Judiciary was
the only branch of State power not to have suffered budget cuts. It added that it had
undertaken to include, over the next four years, a budget line equivalent to up to 0.5
per cent of GDP for the introduction of oral proceedings.

59. Colombia’s justice system has had to cope with two parallel processes which
both required a major injection of budget resources for their successful implementa-
tion: the justice and peace process, and the introduction of the accusatorial system.
These processes require the construction of appropriate infrastructure, offices for
judges and prosecutors and courtrooms, but above all they require the training of ju-
dicial personnel.

60. One especially important matter is the training of court-appointed counsel and
of lawyers, who bear the responsibility of ensuring a proper defence. Court-
appointed counsel are not permanent employees of the justice system, being re-
cruited under contract by the Office of the Ombudsman for a fixed term, during
which the cases are shared out among them.

61. The Special Rapporteur also heard complaints about the excessive length of
remand in custody and its connected procedures and about the difficulties encoun-
tered by detainees in preparing, drafting and submitting the necessary judicial reme-
dies.

62. Government authorities complained that judges do not feel themselves obliged
to report on the results and effectiveness of their work or on their productivity and
their use of the financial resources allocated to them. However, the high courts do
submit to the Senate an annual report on the costs incurred.

63. The Special Rapporteur heard allegations of cases of corruption in the Judici-
ary. An official of the Office of the President of the Republic was given the task of
studying corruption and has submitted case reports, but no concrete information is
available and further studies have been initiated to discover the extent and magnitude
of the problem.

Reform of the Judiciary

64. The Ministry of the Interior and Justice told the Special Rapporteur that
the justice system was to be improved by means of a process of profound reform, al-
though the Government does not wish to formulate any concrete proposals in this
connection.

65. Representatives of the high courts stated that there were specified areas for re-
form, mainly: the system for appointing judges; administrative management; the par-
ticipation of the Judiciary in the appointment of non-Judiciary officials and other
personnel; and the conflicts of jurisdiction between the four high courts with respect
to the resolution of actions of tutela entered against their respective decisions.
The Advisory Commission on Reform of the Justice System was established
on 18 December 2009. The Committee of Experts was set up on 19 January 2010.
However, they expressed their fear that the Executive might intervene in this proc-
ess, with a consequent threat to the independence of the Judiciary and the independ-
ence and impartiality of judges.

GE.10-12958



A/HRC/14/26/Add.2

VI.

GE.10-12958

The legal profession: lawyers and court-appointed
counsel

66. Criminal lawyers reported several cases of intimidation and threats. They said
that they were not infrequently accused, usually without foundation, of being mem-
bers of or having links with guerrilla organizations.

67. Some lawyers reported that the DAS had temporarily removed their personal
computers in order to inspect the hard disks; others stated that their electronic mail
was monitored.

68. They also complained that they were liable to investigation and punishment by
the Disciplinary Division of the Supreme Court of Justice. This issue is a relevant
one in the light of the excessive politicization of the appointment of the Division’s
members.

69. Colombian cities do not have formal bar associations, and the country has no
federation of bar associations. Associations of lawyers do exist for special subjects
or matters of common interest. Accordingly, there is no official professional body to
defend lawyers’ interests and rights. The existing associations are informal, and any-
one who wishes may join; their membership consists mainly of legal specialists and
practising lawyers. The Government proposed establishing working groups in con-
junction with lawyers in order to study the viability of a collegiality bill to replace
the bill currently before the Congress, which was drafted without the participation of
representatives of any professional associations.

70.  Lawyers have to register with the Supreme Court, which issues them with
a card of professional accreditation. However, the then President of the Supreme
Court was unable to supply any information on the number of lawyers active in each
legal speciality. She did provide a list of approved lawyers.

Accessto justice

71.  There are no courts in the remotest parts of the country. In these places liti-
gants and lawyers have to travel dozens, sometimes hundreds, of kilometres to reach
a court. In some regions a single court has to cover several municipalities, with
a consequent serious problem of accessibility. At the national level the demand for
justice is increasing in all spheres, for citizens are increasingly aware of their rights.

72.  The situation is even more serious when it is remembered that the first to suf-
fer are society’s most vulnerable groups and indigenous and Afro-Colombian groups.
The Special Rapporteur learned of the initiatives described below.

73.  The first initiative is the establishment of halls of justice (casas de justicia).
These are buildings located in municipalities, housing in the same premises a police
station, an office of the Attorney General, an office of the Ombudsman and a court,
as well as municipal conciliation and mediation personnel and human rights officers.
They have proved their effectiveness in the specific case of intra-community con-
flicts by facilitating conciliation and mediation.

74.  The second initiative is the strengthening of community justice, which enables
disputes to be settled more quickly than in the formal justice system. Community au-
thorities complain that the State does not provide them with the necessary resources
and that representatives of the ordinary justice system sometimes interfere in dis-
putes which are being dealt with under the community justice arrangements.
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VII.

75.  The third initiative is the reinforcement of the system of justices of the peace,
both qualified and unqualified. This is a system of justice which is readily available,
informal and dispensed by respected members of the community; it is designed to
find rapid solutions to simple but common disputes.

76. In the end access to justice is delivered only when there is a final decision
which settles the action, guarantees the right, and is effectively enforced.

Conclusions

77. Colombia has been undergoing profound changes since the entry into
force of the 1991 Constitution. This is a Constitution whose content and adop-
tion process are universally recognized to be democratic. The Government has
to tackle the violence while at the same time combating impunity. New illegal
armed groups have appeared. Links have been established between leaders of
paramilitary groups and politicians, including members of the Congress.
The Constitution had to be amended in certain regards: the powers of the Office
of the Attorney General were redefined; the principle of speedy criminal pro-
ceedings was introduced (2002); the accusatorial system was established for
criminal trials (2004); and a system of transitional justice was introduced under
the Justice and Peace Law (Law 975) in 2005.

78. The judicial system is faced with serious challenges, including: lengthy
delaysin the processing of cases, particularly cases heard under the accusatorial
system (Law 600); attacks on the independence of judges constituted by intimi-
dation and threats; the lack of a level of protection commensurate with the ob-
jectiverisk involved in judges work, especially at key pointsin the proceedings,
compulsory transfers executed immediately and without prior consultation or
much justification; scant financial resources; wide gap in remuneration between
judges of first and second instance and high court judges; unsuitable working
conditions and lack of equipment and information technology systems; corrup-
tion; lack of victim- and witness-support arrangements; deficienciesin the gath-
ering and handling of evidence; problems encountered by lawyers in providing
a proper defence, combined with the possibility of disciplinary sanction by
the Supreme Court of Justice; false accusations and disqualification of lawyers.

79. Many of the difficulties facing the Judiciary relate to the tenure and de-
marcation of land. This problem affects access to justice, the investigations of
the Office of the Attorney General, the collection of evidence, and other matters,
all of which forms the basis for the perceived sense of impunity. The restitution
of land has been seen as a means of individual reparation by administrative
means for the victims of outlawed armed groups.

80. The introduction of the accusatorial system may represent, in the long
term and after it has been assimilated by the personnel of the justice system,
a new juridical culture which will deliver concrete results in the fight against
impunity. The abandonment or deferral of cases initiated prior to 31 December
2004 is indeed a worrying possibility, with respect both to investigation and to
the low priority resulting from the dynamics of the new system. A further prob-
lem isthelack of adequate training and the dearth of infrastructure.

81. Thedesired swiftness of the accusatorial system must be compatible with
respect for the principles of assumption of innocence and due process. The in-
troduction of the system of transitional justice caused a considerable increase in
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the workload and in the number of investigations and actions for the Office of
the Attorney General.

82. In this context, the Special Rapporteur is concerned about the temporary
nature of employment in the Office. If it continues it may compromise
the credibility of the entire justice system, for it will imply a failure to adopt
the necessary administrative and operational management measures, as well as
delays in the design and construction of projects essential to the Office’s devel-
opment.

83. The Special Rapporteur considers that the work done by the Supreme
Court of Justice in the conduct of " parapolitica” proceedings constitutes an ef-
fective contribution to the fight against impunity. The impartiality and firmness
displayed have been fully acknowledged by Colombian society.

84. Thereisa high level of political influence apparent in the appointment of
members of the Disciplinary Division of the Supreme Court of Justice, together
with a lack of transparent management, guided by objective criteria, of the Ad-
ministrative Division, which has an overview of the entire Judiciary and pos-
sesses accurate information and updated statistics on the Judiciary’s situation.

85. With regard to the cases falling within the scope of the Law-600 proce-
dure, the Special Rapporteur considers that no other measures are needed,
apart from the appointment of judges to deal with the backlog.

86. The Judiciary should take an active part in any decisions concerning
the administration of justice. It should be requested to give its opinion on any
proposed amendment to the Constitution or any other legal amendment affect-
ing the Judiciary, both with regard to substantive matters and to ensure that
the cost of any proposed change has first been assessed and has the necessary
technical back-up, infrastructure and resour ces.

87. Judges of first and second instance, the corresponding ranks of the prose-
cution service and other judicial personnel should be involved in important de-
cisions on the administration of justice and the Judiciary adopted by the high
courts, aswell asin decisions of the Inter-Sectoral Commission.

VIII. Recommendations

88. The Special Rapporteur has formulated the following recommendations
for the purpose of collaborating with Colombia in its efforts to protect and
promote the independence of the Judiciary and the independence and impartial-
ity of judges and lawyers:

(@) Institution-building in the Judiciary and the constitutional safe-
guards:

(i) The arrangements for appointment of members of the Disciplinary
Division of the Higher Council of the Judiciary should be revised in order
to ensure that the Division has a majority of career personnel among its
membership and that judges, lawyers and academics play a substantive
rolein itswork;

(ii) Representatives of judges of first instance, judicial officers and
other personnel of the judicial system should be allowed to participate in
the Administrative Division of the Higher Council of the Judiciary;
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(iii) Resort to actions of tutela as a means of obstructing the work
of the high courts should be avoided;

(iv) Mechanisms should be devised for settling conflicts of jurisdiction
with the military courts in favour of the ordinary courts in a swift and
expeditious manner. In the event of doubt, the case should be sent to the
ordinary courts;

(v) The participation of the Judiciary in any discussion on the justice
system or plansfor reform should be guaranteed;

(vi) The possibility of extending the term of office of judges of the high
courts should be studied;

(vii) Appointment to the high courts of judges of second instance and
university professors should be encouraged;

(viii) The proposal to re-establish the Ministry of Justice should be given
careful study; the Ministry’s terms of reference, mission, functions and
powers should be clearly spelled out and the necessary resour ces allocated
toit;

(ix) Priority should be given to the investigation and prosecution of se-
rious crimes committed against members of the Judiciary, including the
attacks on the Palaces of Justice, in Bogota in 1985 and in Cali in 2005;

(x) The possibility should be studied of establishing a fixed percentage
of the national budget to be allocated to the Judiciary;

(xi) Women should be encouraged to make careersin the Judiciary;

(xii) A single career path should be established in the Judiciary in order
to ensure that promotion to the higher levels is based on objective and
technical criteria;

(xiii) The legislation on indigenous courts provided for in the Constitu-
tion should be enacted;

(xiv) The principle of appeal to a higher court against decisions at first
instance should be established, with the possibility of appeal to the Su-
preme Court of Justice in cases heard by lower courts. Decisions of courts
of first instance in the Criminal Division should be subject to review by
the Plenary Chamber;

(b) Strengthening Judiciary institutions and procedures:

) The principle of the natural court should observed in the allocation
of legal actions, and objective criteria should be adopted;

(i)  Particular attention should be given to the investigation of any
murder of ajudge or attack, threat or intimidation aimed at ajudge;

(iif)  Article 257, paragraph 3, of the Constitution should be observed to
the letter;

(c) Rightsand freedoms of judges:

)] The freedoms of opinion, expression and association should be
guaranteed;

(i)  Members of the other branches of State power should comply with
judicial decisions and refrain from any appeal for non-compliance with

GE.10-12958



A/HRC/14/26/Add.2

GE.10-12958

aruling and from any statement liable to discredit or lead to the disquali-
fication of judges or lawyers;

(d)  Selection, appointment and promotion:

) The objective criteria for the creation, abolition or merger of courts
should be strengthened;

(i)  The wishes of judges and prosecutors should be taken into account
in decisions on their transfer within the country;

(iii)  All Judiciary posts should befilled by competitive examination;

(iv) Appointments and promotions of judges should be made at open
meetings, when the grounds for every decision should be stated;

(v)  When filling vacant judgeships priority should be given to candi-
dates approved in earlier examinations who were not selected for a va-
cancy, thus avoiding recourseto the recruitment of temporary personnel;

(e) Security of tenure, fixed appointments, disciplinary measures and
impunity:

) The numbers of judges and prosecutors should be steadily in-
creased by making per manent appointments;

(i)  The involvement of persons from outside the Judiciary in the ap-
pointment of judges and prosecutors should be reduced;

(iii) Specific safeguards should be established to ensure the independ-
ence and impartiality of judges and prosecutors during the probationary
period following their appointment;

(iv) Judges and prosecutors should beirremovable;
(v) Criteriafor theretirement of judges should be formulated;

(vi) All decisions concerning the imposition of disciplinary measures
should be backed a statement of the grounds, published and subject to re-
view;

) Conditions of service:

) The wide gap in the remuneration of judges of first and second in-
stance and high court judges should be reduced, and their remuneration
levels should be commensurate with their responsibilities and the nature
of their functions;

(i)  Sufficient human and material resources should be allocated for
the efficient functioning of the courts;

(iii) As far as possible, judicial activities should be concentrated in
a single building in order to facilitate access to justice and improve the se-
curity of personnel of the judicial system;

(iv) Accurate assessments should be made of the level of risk, leaving
aside considerations of the lack of the necessary financial and logistical
I esour ces,

(v)  Continuing training should be provided for judges and prosecutors
to foster their career development, especially in the areas of international
human rights law, inter national humanitarian law, and the administration
of justice;
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(g) The Office of the Attorney General:

) The Office of the Attorney General should pay particular attention
to investigation of the attacks, murders, threats and pressure suffered
by the prosecutors and other personnel of the Office and the Technical
Investigation Unit;

(i)  An adequate level of protection should be provided for persons as-
signed to special unitsor areas of armed violence or to theinvestigation of
sensitive offences,

(iii) Careersin the Office should be made more attractive by encourag-
ing permanent appointments and recruitment and promotion by means of
competitive examinations;

(iv) Theindependence of prosecutorsin the discharge of their functions
should be reinforced;

(v) An end must be put to the current temporary nature of the ap-
pointment of the Attorney General, for the impossibility of designing pro-
jects and taking decisions for the medium and long terms is adversely af-
fecting the Office's perfor mance;

(vi) In principle, the first choice for appointment of the Attorney Gen-
eral should come from among the Office's career personnel;

(vii) The Office should operate in premises open to the public, for this
will facilitate access for lawyers, victims and witnesses. Similarly, the fa-
cilities of the Office presently located in military installations or police
stations should be transferred to urban civilian areas, and the necessary
security measures should be put in place;

(h)  Thelegal profession:

) A debate on the legal profession should be encouraged among law-
yers to examine the usefulness of establishing a national or departmental
bar association and subsequently a national federation of bar associa-
tions,

(if)  If such an institution is established, it should be consulted about all
draft legislation affecting the legal profession and it should take charge
of the oversight functions currently performed by the Disciplinary Divi-
sion of the Higher Council of the Judiciary;

(iii)  While the possibility of establishing a national bar association is
under discussion the Higher Council of the Judiciary should conduct a
study to determine the exact number of lawyers, their distribution
throughout the country, and their various areas of legal expertise;

(iv) The access of lawyersto all places of detention, including police sta-
tions, should be made easier, as should their access to the documents
of the preliminary investigation;

(v) Lawyers should be able to interview their clientsin private and in
suitable facilities;

(vi) Measures should introduced to prevent abuse of the entry of crimi-
nal complaints against lawyers or judicial personnel in order to prevent
them from acting for the defence in specific cases, as well as of resort to
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accusations that they are members of illegal armed groups or groups hav-
ing linksto organized crime;

(vii) Adequate levels of protection should be provided for lawyers acting
for the defence in sensitive cases;

(viii) Particular attention should be given to the investigation of murders
of lawyers and attacks, threats and intimidation aimed at lawyers;

0] Thefight against impunity:

) Arrangements should be made to facilitate the participation of vic-
tims of crime and human rights violations in accusatorial criminal pro-
ceedings;

(i)  Adequate protection should be provided for witnesses, and all at-
tacks, threats or intimidation suffered by witnesses should be investi-
gated;

(iii) It should be made clear that the evidence gathered and used in
a prosecution may also be used and admitted in other cases, in accordance
with the principle of economy of procedure;

(iv) Consideration should be given to concluding formal agreements
with the authorities of States which have received Colombian citizens un-
der extradition arrangements, in order to facilitate collaboration of these
citizens with the Colombian authorities even though they are being held
abroad; thisis a particularly important matter for the justice and peace
process;

(v) The reintegration benefits granted to demobilized combatants
should not include functions of investigation, surveillance, security or po-
licing;

(vi) Immediate attention should be given to the processing of pending
cases falling within the scope of the Law-600 arrangements in order to
prevent

the lengthy remand in custody of detainees or the simple failure to inves-
tigate the alleged acts and offences;

(vii) The investigative capacity of the Office of the Attorney General
should be boosted, in particular with regard to justice and peace cases,

(viii) The number of court-appointed counsel should be increased and
their working conditions improved, in particular when they have to travel
to remote regions;

(i) Accesstojustice:

) Accessto justice in remote areas of the country should be improved,
in particular in areas affected by the violence or organized-crime activi-
ties;

(i)  Access to justice should be facilitated for indigenous peoples and

Colombians of African descent, especially when they have been dispos-
sessed of their ancestral lands by armed violence or intimidation;

(iii)  Therebuilding of the Cali Palace of Justice should be completed, or
some other means should be found to bring together in one place
the courts which are currently dispersed throughout the city;
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(iv) Inorder to deliver effective access to justice, mechanisms should be
introduced to ensure the speedy settlement of disputes and the enforce-
ment of and compliance with judicial decisions.

89. The Special Rapporteur urges the international community to boost its
contribution to the fight against violence and impunity in Colombia in order to
strengthen its institutions and democratic principles and the rule of law and to
consolidate the relevant role of the Judiciary through the independent and im-
partial work of judges, prosecutors and lawyers.
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