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Pezome

B rnage | HacTodmero noknana CrnenuaabHBIH JOKIAJIUK IPUBOJUT NEPEUCHB
OCHOBHBIX MEPONPHUATHH, MPOBEACHHBIX UM B mepuox c¢ 1 aBrycrta mo 15 mexaOps
2009 rona. B ocHOBHOU yacTu Jokjazna, copepixkauieiics B rase ||, paccmarpuBaroT-
Cs HEKOTOpbIe NPOoOIeMBl, BhI3bIBaIOIINE 03a004eHHOCTh CHenuanbHOro JOKIa 4nuKa
B CBSI3U C 3allUTOW NpaBa Ha HENPUKOCHOBEHHOCTh YacTHOM JKHM3HU B YCIOBHUSX
00pbOBI ¢ TEppOpHU3MOM. 3HAUEHHUE NTPaBa Ha HENPUKOCHOBEHHOCTh YaCTHOM JKU3HU U
3allMThl JaHHBIX POAHAIM3UPOBAHO B pazzene A.

Cratbsa 17 MexayHapoAHOTO MaKTa O TPakJaHCKUX M MOJUTHYECKUX NpaBax
UMeeT JI0CTaTOYHO I'MOKMH XapakTep, ¢ TeM 4TOObl MO3BOJHUTH BBEJCHHE HEOOXO/H-
MBIX, 3aKOHHBIX M COpPa3MEpHBIX OrpaHUYeHUH B 00JACTH IpaBa Ha HENPUKOCHOBEH-
HOCTb YacTHOU xu3Hu. B paznene B CrnenuanbHbli JOKJIAAYUK IPUBOAUT JOBOJHI B
MOJIB3Y TOTO, YTO CTaThio 17 cleqyeT UCTOJIKOBBIBATH C YUETOM COJEp KAIIUXCs B Hel
3JIEMEHTOB, JOMYCKAIIIUX MPOBEPKY 00OCHOBAHHOCTH OrpaHUYeHH. B 3TOi# cBsi3m
OH oOpalmaeTrcs K TocylapcTBaM C IPU3BIBOM apryMEHTHPOBATh NPUYUHBI, IO KOTO-
PBIM KOHKPETHAs LieJIb CTAHOBUTCS 3aKOHHBIM OIpaBJaHHEM JJIs BBEJACHUS OTpaHU-
4YeHUH Ha mpuMeHeHue ctatbu 17, a Ttaxxe k KoMmurery mo mpaBaMm 4eioBeka NpHu-
HATH HOBOE 3aMe4aHue 00IIero nopsaka no crarse 17.

B paspene C CnenmanbHbIi JOKIaA4HK 00paimiaeT ocod00e BHUMAaHUE Ha BHI-
XOJIAl[MBaHUE TPpaBa HAa HEIPUKOCHOBEHHOCTh YaCTHOM JKU3HU B YCJIOBUSAX OOPHOBI C
TeppopusMoM. Takoe BBIXOJAUIMBAHHE MPOUCXOAUT B pe3yibTaTe MPUMEHEHHS MOJ-
HOMOYMI Ha MpOBEICHHE HAOIIOACHUS M HCIOJb30BaHUS HOBBIX TEXHOJOTHH 0e3
Ha/UieXaluX MNPaBOBBIX TapaHTui. locymapcTBa MOCTaBUIM MOJA YIpO3y 3allUTy
NpaBa Ha HENPUKOCHOBEHHOCTh YACTHOW >KM3HU B Pe3ylbTaTe HEPACHpOCTPaHEHUS
MPUHIATBIX paHEe TapaHTUU HAa CBOE COTPYIAHHUYECTBO C TPETHHUMHU CTPpAHAMHU U CYOB-
€KTaMH YaCTHOT'O CEKTOpa. DTHU MEphl MPHUBEIU HE TOJIBKO K HApYIICHHSIM MpaBa HA
HEMPHUKOCHOBCHHOCTh YAaCTHOW JXM3HU, HO M MMEJIU HETaTUBHBIC MOCIEICTBUS IS
JIOJDKHOTO COOJIIOZICHUS TIPOLeCCYyaIbHBIX IPaB U CBOOOBI EPEABUIKEHUSI — 0COOCH-
HO Ha TPaHMIAX — ¥ MOTYT MPUBECTU K "3aMOpPaXKUBAaHUIO'" CBOOOJbI aCCONMAIUU H
CBOOOJIBI BBHIPAKCHUS MHCHHUIA.

Be3 xecTkol cucTEMBI IPaBOBBIX FapaHTUH U METOJIOB ONpENENeHUsT Heo0Xo-
JUMOCTH, COPa3MEpPHOCTH M OOOCHOBAHHOCTH BMELIATEILCTBA Yy TOCYHAAPCTB OTCYT-
CTBYIOT OPUEHTHUPBHI, CBSI3aHHbIE C MUHUMU3aLUENd PUCKOB JUISL YACTHOM XU3HU, KOTO-
pble BO3HHKAIOT B pe3ylbTaTe MPOBEJECHUS UMU HOBOW monutuku. B paznene D Cme-
LHUaIbHBII JOKJIAAYUK U3JIaraeT HEKOTOPbIE IPABOBbIE IAPAHTUH, KOTOPbIE BO3ZHUKIIH
B Ipoliecce pa3pabOTKM MOJMTHKHU, IPABOBON NMPAaKTUKH, 0030POB MOJUTUKH, a TaK-
K€ IIPUMEHSAEMbIE B MUPE HaJUIe)KALIEH IPAKTUKH.

B 3axiounTensHOM pasjiene COAePKATCs PEKOMEHNAMH Pa3IMYHBIM KIIOYe-
BBIM CyObekTaMm (HAI[MOHATbHBIM 3aKOHOAATEIbHBIM COOPAaHUAM, HAIIMOHATBHBIM HC-
MOMHUTENBHBIM opraHaMm Brnactu W Opranmsanuu OObenuHeHHbx Hamuit), Hampas-
JIEHHBbIE Ha yCWJICHHWE 3allMThl IpaBa Ha HEIPUKOCHOBEHHOCTh YaCTHOW )XM3HU B yC-
JO0BUSAX OOPHOBI C TEPPOPHU3IMOM.
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|. BBeaenue

1. Hacrosmuit nokman npeacrasnsercs CoBery mo mpaBam yenoBeka Crenuaib-
HBIM JOKJIaJYUKOM IO BOHNPOCY O MOOIIPEHUU U 3alIUTE MPpaB YCJIOBEKAa U OCHOBHBLIX
cB000/I B YCIOBHAX OOpPHOBI C TEPPOPU3MOM B COOTBETCTBHH ¢ pe3omroiueii 63/185
lenepanpuoit Accambiien u pesomronuu 10/15 Cosera mo mpaBam uesioBeka. B oc-
HOBHOM YacTH JOKJajJa MPUBOAUTCA NMEpeueHb MEPONPUATHH, MpoBedeHHbIX Crenu-
anpHBIM JoknamguukoMm ¢ 1 aBrycra mo 15 gexadbpst 2009 roma, u paccmaTpuBaeTcs
OCHOBHasA TEMa, MOCBAIICHHAA IpaBy Ha HCINPUKOCHOBEHHOCTH YaCcTHOM XH3HHU Kak
OJHOMY W3 MpaB YelOoBeKa B YCIOBHAX OOpbOBI ¢ TeppopusMoMm. B nobGaBieHHsIX co-
nepxutcsa gokian mo coobmenusm (A/HRC/13/37/Add.1) u mokmam o muccuu 1mo
yCTaHOBJIICHUIO (akToB, mnpoBeaeHHoil B Erunte ¢ 17 mo 21 ampens 2009 ropna
(A/HRC/13/37/Add.2).

2. B cBsi3M ¢ mpencTosIMMH CTPAHOBBIMU Toe3akaMu CreluanbHbli JOKIaTIUK
HaJieeTcs MOCEeTUTh TyHHUC elle A0 NmpelIcTaBleHus HacTosero nokiaana. Crnenuans-
HBIA JIOKJIaJYMK MPEIJIOKUI YCTAHOBUTH CPOKH MOE3JKH Ha KOHEIl SSHBapsl U Havayo
¢despans 2010 roga, U B HacTOsIIEe BPEMs OH OXKHJAET OTBET MpPaBUTEIbCTBA. Kpome
toro, CrennanpHbli JOKIAOYUK Hajneercs oduinuaibHo nocetuts Yunu u Ilepy B
2010 rony. B Hacrosimiee BpeMs 6e3 OTBETa OCTANKUCHh MPOCHOBI O MOCCHICHUH AJDKH-
pa, Manaiizuu, Ilakucrana, Tannanna u @uiaunnus.

Il. JeareabHocTh CienuaJbHOIO J0KJIAUNKA

3. 18 u 19 centa6ps 2009 roga CnenmnanbHBIH JOKJIaIUWK MPOBEN COBEIIaHUE C
IpynIoi skcrnepToB B EBpomeldckoM YHHUBEPCUTETCKOM HHCTUTYTe Bo DropeHInun
11 00CYXKIEHHST TEMATUYECKAX BOMPOCOB, HMEIONMINX OTHOIIEHHE K €ro MaHjaary’.
ITpoBeneHne COBEIAHUS YACTUYHO COBIAJIO C NPOBEACHHEM IIYOIUYHOIO MEpOIIpHs-
THs Ha TeMy "boprba ¢ TeppopH3MOM: BBI3OBHI AN CyAcOHOI CHCTEMBI', KOTOpOe
OBUIO COBMECTHO OpraHu3oBaHO BeHumnmanckoil xomuccueid n I[logkoMuTeTOoOM MO
npobnemam npecrynnoctu Cosera EBponbl. B prHaHCHpOBaHHE 3TOrO MEPONPUATHS
CBOW BKJAaJ BHec MHCTHUTYT IO mpaBaM deloBeka YHHBepcuTera "AbOo-Akamemu” B
paMKax CBOEro IPOEKTa M0 OKa3aHWIO MONACPXKKH BHINOIHEHHIO MaHxara Crieuu-
AJBHOTO JTOKJIaJ4YHKa.

4, 29 u 30 centabps 2009 roga CnenmanbHBIH MOKJIAAUYUK HAPSAAY C APYTHMH
MaHJaTapusIMU y4acTBOBaJ B MpoBoauBIIuXcs B JKeHeBe HeoDHUIHMANBHBIX KOHCYIIb-
TalMAX, MOCBAIMIEHHBIX ITOATOTOBKE TI00AIBHOTO COBMECTHOTO HCCIEAOBAHUS IO
npobieme 3anepxkanus B cexkpeTHsix mHeHTpax (A/HRC/13/42). On Takxe mnposein
BCTpEYy C MPEICTABUTEISIMU MOCTOSHHBIX MpeacTaBuTenbeTB Erunta u TyHuca mo
BOIPOCY O MPOBEACHHBIX WIIH IUIAHUPYEMBIX [TOCEI[EHUSIX ITUX CTPaH.

5. 2 u 3 oxta6psa 2009 roga CnenuanpHBIH JOKIAaIYWK y9acTBOBAJ B OPraHU30-
BaHHOU B YuntoH Ilapke koHpepeHuu Ha Temy "Teppopusm, 6€301aCHOCTh U MpaBa
YeJI0BeKa: BO3MOXKHOCTH /IS M3MCHEHHS MOJHUTHKU" B KA4eCTBE 4YJeHA YKCIEPTHOU
IPYMIIBI IO 00CYXACHUIO POJIM MEXAYHAPOAHBIX OpraHu3anuii B 6opbp0de ¢ Teppopus-
MOM U 3aI[UTE MPaB YeJIOBEKa.

CrenuanbHbli JOKIAaIUUK BeIpa)xaeT MPU3HATEIbHOCTh 32 IOMOIIL B MOATOTOBKE
HACTOSIIIEro A0KJIaja 4jleHaM Irpynmnsl s3kcneptoB A-py ['ycy XoceliHy U ero NOMOIIHUKY 110
HaydHOH pabore Maruacy Bepmeneny, a Takke ydyacTHHKaM CEMHHapa KaHIUJAaTOB Ha
Hay4dHYIO CTENeHb JJOKTOpa ¢uinocodpun, npoBoaumMoro B EBpornelickoM yHUBEpCHTETCKOM
HHCTHTYTE.
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6. 4 okts6ps 2009 roma CrienmanbHBIA TOKIATYNK BBICTYNUI C OCHOBHBIM JIOK-
JaJIOM B CBSI3U C OTKPBITHEM y4eOHOTO roja Ha ropuandeckoMm Qakynsrere bacckoro
yuusepcurera (Universidad del Pais Vasco) B buns6ao, cnanus.

7. C 12 mo 14 oxtabps 2009 roga CnenuanbHBIH JOKIAIUYUK MPUHSI ydacTHE B
JIByX NpOBOAMBIINXCS B Bene mepompustuax: MexayHapoaHoM pabodem coBelna-
HUM HAIMOHAJIBbHBIX KOOPAMHANHMOHHBIX LEHTPOB mo O6oprbe c¢ Tteppopusmom u He-
ohuINaTbHOM COBEHIAHUH IEJIEBOM TPYIIBI 110 OCYIIECTBICHUIO KOHTPTEPPOPUCTH-
yeckux Mmeponpustuit (I'OKM). Pabouee coBemanue ObIIO COBMECTHO OpPraHH30-
BAaHO PSJOM roCylapcTB-4iIeHOB U Yupasnenuem Opranmsannu OO0bennHeHHBIX Ha-
LHMH 110 HAPKOTUKAM M IPECTYHHOCTHU B Te€CHOM coTpyaHuuectBe ¢ bropo LIT'OKM u
WcronHUTENbHBIM JAUPEKTOPATOM KOHTpTeppopuctudeckoro komurtera (MJKTK).
OHo sBunock popymMoM sl 0OMEHa MHEHHSMH O CIIOcO0ax ONTUMHU3AIUU yBSI3bIBA-
HUS ycHJIHH 1o 60oppde ¢ Teppopn3MOoM Ha II0OANbHOM M HAIIMOHAJIBHOM YPOBHSAX
MyTEM COACHCTBUSA YKPEIJIEHUIO COTPYJHHYECTBA MEXJY HAMOHAJIbHBIMU KOODPIH-
HAallMOHHBIMH II€HTpPaMu 1o 6opb0e ¢ TeppOPHU3MOM M INOBBINICHUS UX POJHU B Kade-
CTBE IICHTPOB MO0 KOOPAMHAIIMN YCWINH 110 O0opb0e ¢ Teppopu3MOM, MpHiIaraeMbIX Ha
HallMOHAJIBHOM, PETHOHAJIBHOM M TI00anbHOM ypoBHSIX. OCHOBHOE BHUMAHHE Ha He-
opunmansaOM coBemanuu [[TOKM OpuTO MOCBSIMIEHO MyTSAM AadbHEHIIETO paciiu-
peHUs M YKPEIUICHUS COTPYIHHYECTBA MEXJy TrocyJapCTBaMH-WICHAMH, CHCTEMOMH
Opranmzanun O0benuHeHHBIX Hanuil, peruoHaJIbHBIMU U JAPYTHMH OpPTaHU3AIUSIMHU
U TPaXJaHCKUM OOIIECTBOM B OCYNIECTBJICHHHM [7100anbHONH KOHTpTEppOpHUCTHUE-
ckoii crparerun Oprann3anun OO0beTUHEHHBIX Hanwmii?.

8. 20 oxta6ps 2009 roma CnenmnanbHBIH TOKIATYNK OBLI IPEACTABICH HA MPOBO-
nuBIIeMcs B bproccene ceMuHape Ha TeMy ''YCHJIEHHE L€JIEHANPaBICHHBIX CaHKIUN
Opranmzanuu O0vequHeHHBIX Hanuit B paMkax crnpaBeIIUBBIX U YETKUX Ipouenyp”,
KOTOpBI OB opraHu3oBaH benbruiickoil ¢emepanbHON ciy)k00i MO WHOCTPAHHBIM
Je1aM, BHEIIHEH TOPTOBJIEe U COTPYAHUYECTBY B 00IaCTH pa3BUTHS.

9. C 26 no 28 oxtabpsa 2009 rona CnenmanbHBINH JOKIaT4uK Haxomuics B Hero-
Vopxe mns BeicTynnenus B TpeTbeM komuTeTe I'eHepanbHoil AccaMGuen co cBOMM
JOKIaI0M®, TIOCBSMIEHHBIM T€HIEPHBIM MOCIEACTBUSAM Mep Mo Gopbbe ¢ Teppopus-
MoM. CrienanbHBIM JOKIag49uK NMpoBed opunnansHoe cosemanue ¢ Komurerom Co-
BeTa be3zonmacHocTn mo caHKnusAM B oTHomeHUN Anb-Kanas! u asuxenus TanubaH n
BCTPETHIICA C JUpEKTOpoM McrnomHuTensHOTO nupekropara KoHTpTeppopucTHiecko-
ro komurera (MJKK). CrniennanpHplii JOKIAAUYUK TPHHSIT y4acTHe B paboTe TpyIIIbI
9KCIIEPTOB, OPraHM30BAHHOW B XOJI€ NMapauIeJIbHOTO MEPOIpPHUATHS Ha Temy ' Yder
TeHIEPHBIX acIeKTOB I OOpPHOBI ¢ TEPPOPU3MOM U HalMOHaThHAs 0€30MacHOCTH",
KoTopoe ObuTO OopraHu3oBaHO LleHTpPOM IO mpaBaM YeNOBEKa M CHPABEJIMBOCTH B
mupe mpu Illxone npaa Heio-Mopkckoro yuusepcureta. OH Takike BCTPETHICA C
PSAIOM HEIPAaBUTEIHCTBEHHBIX OPTaHU3AIMI U MPOBEI NMpecc-KOH(EpEeHIHIO.

10. 29 oxTsa06psa 2009 roga B paMkax mocleqyIOmed AeATeIbHOCTH B CBSI3H C IIO-
cemenneM CoennneHHBIX [lITaToB Amepuxu B 2007 roz[y4 CrnenuaabHBIN TOKJIATIUK
npoBen B BamuHrrone, okpyr Komym0Ous, BcTpedy ¢ MOMOIIHUKOM cekperaps bropo
[0 BOIIpOCaM JIEMOKpATHH, MPaB YelOBeKa W TPyAa U JPYTUMH JOJDKHOCTHBIMU JIH-
namu [ocynapcrBeHHoro nemapramenra CoenuaeHHBIX lllTaToB ¢ membio oOCyxie-
HUS C MPENCTABUTEISIMA HOBOW afMHHUCTPAIIMU HBIHEITHUX M OyIyIINX MPaBOBBIX
W3MEHEHHH, a Takxe O6oliee 00X BOMPOCOB, KAaCAIOIINXCSI MEXIYHAPOJTHOTO TyMa-
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HUTapHOTO MpaBa M MpaBa B 00JacTH NpaB YEJIOBEKAa B KOHTEKCTE OOPHOBI ¢ Teppo-
pU3MOM.

IIpaBo HAa HENIPUKOCHOBEHHOCTb YaCTHOM KU3HH

IIpaBo HAa HEMPUKOCHOBEHHOCTH YACTHOM KM3HU, KAK OHO
3aKpenJieHO0 B KOHCTUTYIMSX U MeKIYHAPOAHBIX I0r0BOpPax
B 00J1aCTH NPaB 4eJiOBeKa

11. HenpuKOCHOBEHHOCTh YaCTHOU JKMU3HH SIBISETCS OCHOBHBIM IIPAaBOM YEJIOBEKa,
KOTOpOE OBIJIO OMPEEICHO B KAYECTBE MPE3YMIILUU TOTO, YTO B KU3HHU YACTHBIX JIUIL
JIOJDKHA CYIECTBOBATh 00IacTh, CBS3aHHAS C MX HE3aBHCHMBIM Pa3BUTHEM, B3aUMO-
IecTBHEM M CBOOOAOM, T.e. chepa "dacTHOH KHU3HH", TPU HAIUYHHN UIHA OTCYTCTBHHU
OTHOIIEHUU C IPYTUMHU JHUIAMH, KOTOpas SIBISETCS CBOOOJHOW OT BMeEIIATENbCTBA
rocyaapcTBa, a Takke CBOOOJHON OT YPEe3MEPHOI0 HEXeJNaTelbHOr0 BMEIIATeIbCTBA
CO CTOPOHBI APYIHX JHUIl, HE MMEIOIUX HA 3TO pas3pelleHus’. DBOIIOLUs IpaBa Ha
HEMPUKOCHOBEHHOCTh YaCTHOW XH3HH MPOXOMIIA 110 JBYM Pa3IMYHBIM HAMPABICHHU-
sM. B yHHBepcaibHBIX JOKYMEHTaX IO MpaBaM 4YelOBEKa OCHOBHOE BHHMaHHE CO-
CpPEeI0TOYEHO HAa HEraTUBHOM acIeKTe MpaBa Ha HEMPHKOCHOBEHHOCTh YaCTHOW KU3-
HU MyTEM yCTAHOBJICHHS 3alpETOB Ha JIF000E MPOU3BOJIBHOE BMEIIATEIHCTBO B JIMY-
HYIO M CEMEHWHYIO )XHM3Hb, MOCATaTeIbCTBO HAa HENMPUKOCHOBEHHOCTH KIJIMINA HIIU
TaliHy KOppecHOHAEHLUM®, B TO BpeMs KaK B HEKOTOpble PErHOHAJbHbIE U HALUO-
HaJbHbIC JOKYMEHTBI TAK)KE BKIIOUCH [MO3UTHBHBIN aCIEKT: KaX/bIi HMeeT mpaBo Ha
yBakeHHUe ero/ee NUYHOM M ceMelHOH )u3HM, ero/ee KUNUIA U KOPPECIIOHAECHIIUH
WJIU MPaBo Ha ero/ee JOCTOMHCTBO, JIMYHYIO HEMPUKOCHOBEHHOCTh WIIM MPU3HAHHUE U
yBaxkeHue 106poi penyranuu®. XoTs npaBo Ha HENPUKOCHOBEHHOCTh YaCTHOM XuU3-
HU HE BCErJa MpsiIMO YIOMHHAETCS B KOHCTUTYIHUSAX B Ka4eCTBE OTJEJIHHOTO IpaBa,
MPaKTUYECKH BCE TOCYAapCTBa MPU3HAIOT €ro 3HAaYeHHWE B KauyecTBE NPUHIIUIIA,
HMEIOIIEro KOHCTUTYIIMOHHYIO Ba)XXHOCTh. B HEKOTOPBIX CTpaHaX MPaBO HA HENPHU-
KOCHOBEHHOCTh YaCTHOW KH3HM BO3HHKAET IMyTeM pPACIIMPUTEIBHOTO TOJIKOBAHUS
MPUHIHUIIOB OOBIYHOTO MPaBa, OTHOCAIIMXCS K HAPYIICHUIO JOBEpHs, NPaBy Ha CBO-
601y, cB0OO/Ie HAa BRIpAXKECHUE MHCHH HIIM MPaBy Ha JOJDKHYIO mpoueaypy. B apyrux
CTpaHax MpaBO Ha HEIPHKOCHOBEHHOCTh YACTHOW JKM3HU BO3HUKAET KaK PEIIMTHO3-
Has UEHHOCTh. TakuM 00pa3oM, MpPaBoO HA HENMPUKOCHOBEHHOCTh YaCTHOU KU3HHU SIB-
JseTCsl HEe TOJBKO OCHOBHBIM MPAaBOM YeJIOBEKa, HO U TAKUM MPABOM YEJOBEKa, U3
KOTOPOTO BO3HHMKAIOT JPYyrue MpaBa vesoBeka U GpopMUPYIOTCS 6a30Bble MPHUHIIHITBI
M000r0 AEMOKPATHYECKOTO 00IeCTBA.

12. Bo03MOXHOCTH TrocygapcTB IO pa3pabOTKe CPeICTB BEACHHUS ydeTa OBIIM pac-
IUpEeHsl Onaronaps pa3BUTHIO MHOOPMAIMOHHOW TEXHOJOTHH. Pacmmpenue BoO3-

Lord Lester and D. Pannick (eds.), Human Rights Law and Practice (London, Butterworth,
2004), para. 4.82.

CwMm. BeeoOuryro neknapaiuo npas uenaoseka (ctarbst 12); MexayHapOaHBINH MakT

0 TpakJaHCKUX U nosmtudeckux npasax (MIITTII, crares 17); MexyHapoaHy IO
KOHBEHIIHIO O 3aIllMTE BCEX TPYMSIINXCA-MUTPAHTOB M WICHOB HX cemeil (crares 14);

u KouBenuuio o npasax pebenka (crares 16).

CwM. EBpomeiickyio KOHBEHIIMIO O 3aIUTe NPaB YeI0BEKa U OCHOBHBIX cB0O0x (cTarhs 8)
u Kanpckyto aexnapanuio o npasax 4yesnoBeka B uciame (A/45/421-S/21797, crarbs 18)
ot 5 aBrycta 1990 roza.

AdpukaHCcKas XapTHs MpaB dyeloBeka U HapoaoB (crates 11). Takxe cM. Jeknapanuto
AQpPHUKaHCKOTO €COI03a 0 MPHUHIMIIAX CBOOOABI BhipaxeHus B Appuke (crares 4.3) u
AMEpHUKAHCKYIO JEKIapalnio MpaB u 00s3aHHOCTEH YenoBeka (crarbs 5).
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MOXXHOCTEH KOMIBIOTEPHOW TEXHUKH IO3BOJIMJIO CO3JaTh paHee HECIbIXaHHbIE (op-
MBI cOOpa M XpaHEHHUs NMEPCOHANBHBIX JAHHBIX, a TaKXe oOMeHa nMH. bein paspa-
060TaHbBI MEXJyHapoAHbIe 0a30BbIe MPUHINIBI 3aIUTHl JaHHBIX, BKIOYas 00s3aTeb-
CTBa IO: CIPaBEUIMBOMY M 3aKOHHOMY MOJIYYEHHUIO NIEPCOHAIBHON HHPOPMALUH; OT-
paHWYEeHUIO cepsl ee NCIOIb30BaHUs NEePBOHAYAIBHO ONPECIeHHON nenbpo; obec-
MEYEHUI0 TOTO, 9YTOOBI ee 00paboTKa MMena HaJJIeKallui, COOTBETCTBYIOIUN U He-
Ype3MEpHBIA XapakTep; 00eCneYeHHIO e TOYHOCTH, 00ecIeueHn0 Oe30MacHOCTH; ee
YHUYTOXEHHUIO B CIIydae OTCYTCTBHS MOTPEOHOCTEH B HEH, MPEACTaBICHUIO YaCTHBIM
JUIaM IIpaBa AOCTyMNa K HH(OpMaIuu 0 HUX U MpaBa X0JaTalCTBOBATH O BHECCHUH B
Hee ucnpapieHuit’. KoMUTET 10 mpaBaM 4YeloBeKa B CBOEM 3aMe4aHHH OOLIETO MO-
psanka Ne 16 yeTko ykaszal, 4TO 3TH HPUHIHUIEI OTHOCATCS K NMpaBy Ha HEHPHUKOCHO-
BEHHOCTb YaCTHOW JKM3HM'’, HO 3aI0MTa JaHHBIX TAK)KE€ HAYMHAET BBIIENATHCS B Ka-
YeCTBE OTAEIBHOIrO IpaBa YeJIOBEKa MJIM OCHOBHOTO IpaBa. B HEKOTOpBIX cTpaHax
3aIMTa AAaHHBIX OblNA Ja)ke MPU3HAHA B Kaue€CTBE KOHCTUTYIMOHHOTO MPaBa, B CBSI3H
¢ 4yeM OBUIO MOAYEPKHYTO €€ 3HAUYCHHE B KAYECTBE OJHOTO M3 BJIEMEHTOB JIEMOKDPATH-
yeckux obmecTB. B 3TOM OTHOIIEHWM IEeTadbHO H3JIOXKEHHas crarhs 35 KoHCTHTY-
nun I[Topryranun 1976 roga MoxkeT paccMaTpuBaThes 3/1€Ch B Ka4eCTBE IIpUMeEpa Ie-
pPeaoBON MPAKTHKH.

13. IlpaBo Ha HENPHUKOCHOBEHHOCTb YaCTHOHM XU3HHW HE SBISETCA aOCOTIOTHBIM
npaBoM. Korma B paMkax oQHUIIMaIbHOTO PacciaefOBaHUS B OTHOMICHHUH OTAEIBHOIO
JUIA WU TIPOBEICHUS €r0 IPOBEPKH OpraHOM 0E€30IacHOCTH MEXy opraHaMu 0e3o-
MACHOCTH NPOBOAMTCS OOMEH JMYHOW WHpOpManued Ha OCHOBAaHWUU TPOBEIACHUS
60pBOBI C TEPPOPU3MOM, NTPABO HA HEIPUKOCHOBEHHOCTh YaCTHOM KM3HM 3aTparuBa-
eTcsl IPaKTUYECKH B aBTOMAaTHYECKOM Mopsiake. Peub uaer o cuTyallnu, Ipu KOTOPOH
rocyJapcTBa UMEIOT 3aKOHHBIE IIOJTHOMOYHS Ha OTPaHMYCHHE NPaBa HA HEIPHUKOCHO-
BEHHOCTh YaCTHOW >KM3HM B COOTBETCTBHUH C MEXKJIYHapOJHBIM HpaBOM B 00iacTu
mpaB 4enoBeka. BmecTe ¢ Tem O0opbrba ¢ Teppopu3MOM HE SABISETCS "KO3BIPHOH Kap-
TOH", KOTOpas aBTOMAaTHYECKU OMPABJBIBAET JETUTUMHOCTH JIFOOOTO MOCATATEIHCTBA
Ha NpaBoO Ha HENPUKOCHOBEHHOCTh YaCTHOU JKM3HHU. B Kak70oM ciydae Takoe BMeIIa-
TEIbCTBO HEOOXOJUMO TOBEPTraTh KPUTHIECKOM OIICHKE.

JonmycTuMpble OrpaHUYeHHsI MPABA HA HENMPUKOCHOBEHHOCThH
YACTHOM JKU3HH

14.  Cratps 17 MexayHapoJHOI0 MakTa O I'pPakJAaHCKUX U MOJTUTUUYECKHUX IpaBax
SABJISIETCS HauboJiee 3HAYMMBIM, IOPUAMYECKH OOS3BIBAIOLUIUM JIOTOBOPHBIM IOJIOXKE-
HUEM TDII00AJBbHOTO XapakTepa B OTHOLIEHHWH IpaBa YeJOBeKa Ha HENPUKOCHOBEH-
HOCTh 4acTHOW xu3HH. [lakT ObL1 paruduuuposan 165 rocynapcrtBamu, U IMOMHMO
3TOTO €ro noanucaio eme mectb rocyaapcts’’. Crarbeii 4 Ilakra nomyckaroTes oT-
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Cwm. Konsernnuto Cosera EBpormsl 0 3anure GU3UUECKUX JTUI IPH aBTOMATU3UPOBAHHOMN
00paboTKe nepcoHanbHbix gaHHbIX (Ne 108), 1981 rox; PykoBosIIre MIPUHIUIIBI 3AIUTHI
YaCTHOW XU3HU U TPAHCTPAaHUYHOMN Mepeqadn JaHHBIX JINYHOTO XapakTepa, pa3paboTaHHbIC
OpraHu3aiueil 3KOHOMHYECKOTO cOTpyaHuYecTBa U pa3putus (1980-e roasr) u
PykoBOAsIIIHE MTPUHIUITH PETIAMEHTAMHA KOMITBIOTEPU3HPOBAHHBIX KaPTOTEK, COAEPIKALIUX
JlaHHBIe TUYHOTrO Xapakrepa (pesomonus 45/95 TenepanbHoii Accambiien u
E/CN.4/1990/72).

3ameuanus obuiero nmopsaka Ne 16 (1988 rox) Komurera mo npaBam 4esoBeka O Mpase Ha
HEMPHUKOCHOBEHHOCTH JIMYHOM M CeMEeHHOM KU3HHU, XKUIHIIA U TailHbl KOPPECIOHACHIUU U
3al[UTe YeCTH U penyTamnuu (crarbs 17).

ITo coctosiuuto Ha 16 HOs6ps 2009 roga. K yncny mectu cTpaH, HOAMUCABIINX, HO €Il HE
parudunupoBaBmux [1akt, otHOCsATCA: [ BUHEs-bucay, Kuraii, Ky6a, Haypy, [lanama u Can-
MapuHo.
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CTYIJICHHUS TOCYAapCTB-yYACTHUKOB OT HEKOTOPHIX mosiokeHuil [lakra, B TOM 4mcie
OT TMOJIOKEHUH ctaThbu 17. OTCTYIUICHUS NOIYCTHUMBI TOJBKO BO BpeMs Ype3BbIYAM-
HOTO MOJIOXKEHHS, IPH KOTOPOM JKM3Hb HAllMil HAXOAMUTCS MOJ YIpo30il H OrOBOPEHBI
psanom yciosuit'. 3a Gosee uem 30 JIET, HCTEKMIUX CO BPEMEHH BCTyIuleHUs [lakra B
cury B 1976 romy, MeHee HeCsATH TOCYAapCTB-yYaCTHHKOB BBOAMIIO Ype3BBIYAHHOE
TOJIOKEHUE B CBA3M C AKTAMH TEPPOPU3MA MK yIpo3bl TeppopusMa’™. UeThIpe U3 HUX
B 3TOM KOHTEKCTE NMPUHSUIM MEpPbl, OTCTYNAIONINE TaKXe U OT MOJIOKeHHUI cratbu 17
IMakra®®. Eme 8 roCyIapcTB OOBABIIN 00 OTCTYINIEHHH OT TOJOXEHWH ctartpu 17,
IpsIMO HE COCJIABIIUCH HAa TEPPOPU3M B KaUeCTBE NPUYHMHEI BBEICHUS YPE3BbHIYaHO-
ro nonoxkeHus'>. BMecTe ¢ TeM COOTBETCTBYIOUIME COOOUIEHHS HOCHIH BECHMa 00-
IHMHA XapakTep ¥ He COJEp)Kajy B COOTBETCTBHUHU C TPEOOBAHMSAMH IIOJOXKEHUU cTa-
TBU 4 yKa3aHHWU Ha TO, KaKHe KOHKPETHBIE MEpPbl B OTCTYIUIEHHE OT 00i3aTeNbCTB 110
cratbe 17 HEOOXOAMMO MPHUHATH ¢ YYETOM OCTPOTHI MOJIOKEHHUSA ", B 1eIoM HET Hu
OJHOTO IpHUMepa, Korxa Obl TOCYAapCTBa, JKEJNAIUE OTCTYIUTh OT 0053aTeIbCTB 10
cratbe 17 co cchUIKOil Ha TeppopHu3M, MPOAEMOHCTPUPOBAIH OBl COOMIONEHUE BCEX
TpeOOBaHUN B COOTBETCTBUHU cO cTarheil 4. Kpome TOro, Tonbko OJHO rocyIapcTBO
00BsBIIIO 006 OTCTYIIIEHMH 0053aTeIbCTB 10 [IakTy CO CCBUIKON Ha CyLIECTBYIOIIYIO
(B cBsi3u ¢ cobbitusiMu 11 centsnops 2001 ropa) yrpo3y MexayHapOJHOTO TeppOpU3-
ma'’. CxonHas CUTyalus CJOXKHJIAch B OTHOIIEHWM OrOBOPOK Mo cTathe 17. Xots
MEXIYHApOIHOE NMPaBO B LEJIOM JOIYCKaeT OTOBOPKU TOCYIApPCTB B OTHOLICHHH J0-
TOBOPOB B 00JaCTH IpaB 4YeJIOBEKa, IIPU YCIOBHH, YTO TaKHMe OTOBOPKU HE OyIyT sB-
JATHCS HECOBMECTHMBIMH C OOBEKTOM M LEJNSMH J0TOBOPA'®, TOJNBKO OIHO Tocyaap-
CTBO-Y4YaCTHHK MPECTABUIO OTOBOPKY B OTHOIIEHUM cTaThu 17,

15. CrnemoBaTenbHO, TOCYyIapcTBa, CyIs MO BCEMY, JIUIIb B PEIKUX CIydasx mnpude-
rajd K WCTOJIb30BAHUIO NMPU3HAHHBIX MEXaHM3MOB, CYHIECTBYIONINX B paMKax MEX-
IYHApOMTHOTO TIpaBa B meloM W [lakTa, B 4aCTHOCTH, NI BBEICHHUS OJHOCTOPOHHUX
OTCTYIUICHHH OT 00A3aTENbCTB B CBI3HM C NMPAaBOM Ha HEIMPUKOCHOBEHHOCTH YACTHOM
XKU3HU. J{axke B cydasx, KOTIa HalpaBJUIHCH COOOMEHNs 00 OTCTYIUIEHUAX OT 004-
3aTeNBCTB O cTaThe 17, 3T cooOmenus nMenn oOmuii XxapakTep U B HUX HE yKa3bI-
BAJIMCHh MPAKTUIECKHE MEPHl U KOHKpEeTHBIE (opMbI oTcTymuieHus. [lo maenuro Crre-
OAAIPHOTO [OKJIAJAYMKa, OXapaKTepHU30BaHHAs BBINIE NPAaKTHKAa TOCYJApCTB MOA-
TBEPKAAET, UYTO, KaK IMPaBUIIO, TOCYAAPCTBA, CYAS MO BCEMY, YAOBIETBOPEHBI J0CTA-

12

13

14
15

16

17

18

19

B oTHOmIEHNN MO3UIMI COOTBETCTBYIONIETO OpraHa, KOHTPOJIHPYIOIIETO BHIITOTHEHNE
JIOTOBOPA MO BONPOCY O CTEMEHH M MOCISACTBHAX OTCTYIICHUIt, cM. 3aMeuyaHue o01ero
nopsinka Ne 29 (2001 rox) Komurera mo npaBam yeigoBeKa.

Aszepbaiinxan, Uspanns, Konym6ust, Henan, [lepy, Poccuiickas ®enepanus, CansBagop

u Coenunennoe Koponescrso.

Konym6ust, Henan, Poccuiickas @enepanus u Cansanop.

Amxup, Apmenus. bonnBapnanckas Pecnyonuka Benecysna, Hukaparya, [Tanama, CepOust
u YepHoropus, lllpu-Jlanka u DxBagop. B HeKOTOpHIX cioydasx 3Ta Mepa Obuta haKkTHUEeCKU
yBsi3aHa C TEPPOPU3MOM, XOTSI O TEPPOPU3ME He OBIIO YHOMSHYTO B COOOLICHUHU O BBEACHHUH
YpE3BBIYAHHOTO MOJIOKECHHUS.

Hamnpuwmep, xemnast oTcTynuTs oT obs3arensctB mo MIITTII, mHOTHE rOcynapcTBa
JlaTnHCKON AMEpPHKH JUIIb YBEIOMIIIH, YTO HEKOTOpEIe Ha3BaHHBIE MoyoxkeHus [lakra
OyayT "npuocraHoBieHbl". Kak moscHseTcst B 3amedanuu oo6uiero mopsiaka Ne 29, sta
MIPAaKTHKA HE COOTBETCTBYET TPEOOBAHUSAM CTAThU 4.

3asBrnenne Coequnennoro Koponesctsa ot 18 nexabps 2001 roxa. OTcTymuieHue ot
00s13aTenbCTB He OBLIO CBA3aHO co crarbeit 17 u 6put0 oTMeneno 15 mapra 2005 roaa.
WHdopManuo o MO3UIHUHA COOTBETCTBYIOIIETO OPraHa, KOHTPOIHPYIONIEro BHIIIOJIHEHHE
JloroBopa 1o Bomnpocy 06 oroBopkax k MIII'TIII u ¢akynsTaTUBHEIX MPOTOKOJIOB K HEMY
cM. B 3ameuanunu obuiero nopsigka Ne 24 (2004 ron) Komurera mo nmpaBaM 4yesnoBeka.
JIMXTEHIITEeHH COXpaHsIeT OTOBOPKY B OTHOIIECHHUH cepbl 0XBaThl IIpaBa Ha cOOIIONCHUE
HEMPUKOCHOBEHHOCTU CEMEWHOMN )KU3HU MHOCTPAHIIEB.
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TOYHOW THOKOCTBIO IOJOXKEHUH cTaThu 17, Mo3BoJIsIoled BBOIUTh HEOOXOTUMBIE 3a-
KOHHBIE W COpa3MepHble OIpaHHYCHHsS Ha IPAaBO HAa HENPHKOCHOBEHHOCTHh YaCTHOU
KHU3HHU IIyTeM NPHHATHSA JONYCTHMBIX Mep OIpaHHYEHHs, B TOM YHCJIE B cllyyae pea-
THPOBaHMS Ha NpPOsBICHHUS Teppopusma. ClenHalbHBIH JOKIaAYUK MOAJLEPKUBACT
stoT B3TsA. Crarest 17 chopmynupoBaHa TakuM 00pa3oM, 4TOOHl MPEIOCTABUTH TO-
CylapcTBaM-y4acTHHKaM BO3MOXHOCTh BBOJUTH OTPaHHYEHHUS B OTHOLICHHH IIPaB,
3aKpeIJICHHBIX €€ IOJOXKEHUSIMHU, B TOM YHCJe B OTHOLICHUH NpaBa HA HENPUKOCHO-
BEHHOCTb 4acTHOH xu3HH. TakuM oOpa3oMm, Takue OrpaHHYEHHUs OyIyT OTHECEHBI K
chepe KOHTPOIBHBIX IIOJTHOMOYMIA, BO3JIO)KEHHBIX Ha KoMUTET 110 mpaBaM YejoBeka B
KadyecTBE JOTOBOPHOTO OpraHa, YINOJHOMOYEHHOTO TOJIKOBATh mosoxeHus I[lakra n
paccMaTpuBaTh MOBEACHHUE TOCYNapCTB-YYaCTHUKOB MO BEIIIOJHEHHIO UMHU CBOHX JO-
TOBOPHEIX 00s13aTe’abCTB. OCHOBHBIMM MEXaHH3MaMU, CIYKAIlHUMH IS BBIITOJHEHUS
9TUX (GYHKUMH, SBISAIOTCS Ipolenypa 00sM3aTeNbHOTO NPEACTABICHUS IOKJIAJ0B B
coorBercTBHM co crarbeit 40 Ilakra, a ans 113 rocymapcTB, paTU(HUIIMPOBABIINX
nepseiii ®akynpratuBHEI npoTokon Ilakra, - mpouenypa, Kacaromascs paccMoTpe-
HUS UHAMBHUIYaJIbHBIX XKalo0.

16. B coorBercTBHM ¢ (opmymupoBkoii crarpu 17 Ilakra 3ampemeHbl "Tpou3-
BOJIEHOE WJIM HEe3aKOHHOE" BMEMIATeIbCTBO B JIMYHYIO M CEMEHHYIO KU3Hb WIH TaifHy
KOPPECIOHJCHIINH, a Tak)Ke "HE3aKOHHBIE MOCATaTeNbCTBA" HAa YECTb M PENyTalHIo
muna. 9ta GOpMYyIHPOBKA MOXKET OBITH COIIOCTaBIIEHA ¢ GOPMYIUPOBKOIl OJTOKECHHUH
nyHkTa 3 ctathu 12; mynkra 3 crateu 18, mynkra 3 crareu 19; u mynkra 2 crateu 21
U cTaThbd 22, B KOTOPBIX JETaJM3UPOBAHBI BJIEMEHTHl IPOLENYPbl IPOBEPKH JIOIYC-
THMOCTH COOTBETCTBYIOIIMX orpaHudeHuil. Hambonee monpoOHO 3Ta mpomexaypa
omucaHa B crathe 21 u B myHKTe 3 cTaThu 22, TAE YKa3aHBI CISAYIONINE TPH dJIEMECH-
Ta! a) OrpaHUYCHHs JOJDKHBI HallaraTbcs HallMOHAJIBHBIM 3aKOHOM; D) oHHM mOIKHBI
OBITh HEOOXOOUMBI B JIE€MOKPAaTHYECKOM OOLIECTBE; M C) OHU JOJDKHBI CIYKUTh OJI-
HOW M3 3aKOHHBIX LeJIeH, U3JI0KEHHBIX B KaXJIOM U3 IOJIOKEHHUH, cCoepKalluX Kiay-
3yny 00 OrpaHHYCHHSIX.

17. CroneuuanpHbIi AOKJIAJYUK MPUICPKUBACTCS MHEHHUS O TOM, YTO, HECMOTPS Ha
pasnuuus B GopMynupoBKax, crarbio 17 Tlakra Takke cieayeT TOJKOBATh B Ka4eCTBE
cojepxalieil ykazaHHbBIE DJIEMEHTHI MPOLEIypbl HPOBEPKH Ha JOMYCTUMOCTh Orpa-
Hu4YeHu. OTpaHUYEeHUs, HE YCTAHOBICHHbIE 3aKOHOM, SIBISIOTCS "HE3aKOHHBIMH" 11O
CMbICTY cTaThu 17, a orpaHuYeHus, He SBISIONIMECS HEOOXOIUMBIMU M HE HAaIlpaB-
JEHHBIMH Ha JOCTID)KCHWE 3aKOHHOM IIeNH, NMpPEeACTaBISAIOT coboi "mpousBospHOE"
BMEIIATENLCTBO B MpaBa, MpeAycMOTpeHHbie ctatbeit 17. Takum oOpa3om, orpaHu-
YeHHE MpaBa Ha HEIPHKOCHOBEHHOCTh YaCTHOW XXMU3HH HIIM IPYTUe MOJIOXKEHHUS CTa-
Tbu 17 SBISIOTCA NMPEIMETOM IHPOBEPKH HA JONYCTUMOCTh OTPAHMYCHHH, KaK 3TO
ykazaHo B 3amedaHuu obiero nmopsiaka Ne 27 (1999 rox) Komurera no npaBam 4deno-
Beka. DTO 3aMedaHue O0OIIero mopsijaka KacaeTcss CBOOOIBl mepeaBkeHus (cra-
Thst 12), @ IMEHHO OJHOTO U3 OTHOCSIIIMXCS K HEH MOJOKEHUU, KOTOPBIM MpeycMar-
pHUBAOTCS ee orpaHuveHusi. B To ke Bpems oHO koauduuupyet nosunuo Komurera
[0 MpaBaM YeJOBEKa MO BOMPOCY O JOMYCTHMBIX OTPAHHYEHHUSAX MPaB, 3aKpPEILICH-
ueix [Takrom. IIpoBepka Ha TONYyCTUMOCTh OTPAHUYCHHUMN, KAK OHA HU3JI0)KEHA B 3aMe-
YaHUU 00IIEro MopsaKa, BKIOYaeT B ce0sl, Cpen MPOUYEro, CASAYIOIHE SIEMEHTHI:

a) JTtoOble OTpaHWYEHHUS JOJDKHBI TPEIYyCMATPHBATHCS 3aKOHOIATEbCTBOM
(mynkTer 11-12).

b) CymiecTBo TpaBa 4elloBeKa He JOJKHO OBITH YHIEMJIEHO OTpaHWYEHHUS-
mu (myHKT 13).

c) OrpaHWYeHHs TOJDKHBI ABIATHCA HEOOXOAMMBIMH B JIEMOKPATHYECKOM
obmectse (myHkT 11).
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d) JIro0ble TUCKPENHMOHHBIE TTOJTHOMOYHS JIMI, KOTOPBIM MOPYYEHO MpHUMe-
HeHHe OrpaHWYCeHUIl, He JOJDKHBI OBITh HeOrpaHHYeHHBIMHU (MyHKT 13).

e) Hust obecrieyeHuss AOMYCTUMOCTH OTPAHMYCHHI HEIO0CTATOYHO, YTOOBI
OHHU CHYKUIU JOCTHKCHHUIO OJHOW W3 yKa3aHHBIX 3aKOHHBIX LeJel; OHH JOJIKHBI
OBITh HEOOXOUMBIMH ISl JIOCTHXKEHHUS 3aKOHHO# 1enu (myHkT 14).

f) OrpaHudYHTENbHBIE MEPHl JOJDKHBI COOTBETCTBOBATH NMPHUHIIUITY COpa3-
MEpPHOCTH, OHM JOJDKHBI OBITh YMECTHBIMH JJIS BHIIIOJHEHHS CBOEH 3amIUTHON (PyHK-
LW{; OHU JIOJDKHBI IPEACTABISATH COOOH HaWMMeHee OTPAHHIUTEIHHOE CPEACTBO M3
YHUCiIa TEX, C MOMOINBI0O KOTOPHIX MOXET OBITh JOCTUTHYT JKEIaeMBIH pe3ynbTar; u
OHHM JIOJDKHBI ABJISATHCS COpa3sMEpPHBIMH 3allMIaeMOMy HHTepecy (myHKTH 14-15).

g)  JlioGble orpaHuyeHUs He AOJKHBI NPOTHBOPEUUTH APYTMM IpaBaM, ra-
panTupyeMbiM Ilakrom (nysxr 18)%,

18. CreumaibpHBIA JOKJIATYUK IPUICPIKUBACTCA MHEHUS, COITIACHO KOTOPOMY OTH
CO00paXKeHHsI MPUMEHUMBI TaKkXKe B OTHOIIEGHHH cTarhu 17 IlakTa, MOCKOJNBKY B HHX
NeTaTU3NPYIOTCSA MOHATHS "He3aKOHHBIN" U "mpon3BoibHEIN". TeM He MeHee clieqyeT
YYHUTHIBATh TEKCTYyaJIbHOE HECOBIAJACHNE MEXKAY NOJOKCHUSAMH CTaTbu 17 U IpyrHMH
nonoxeHussMu Ilakta, B KOTOPBIX B NPsAMOIl Gpopme BBOIUTCS IMPOBEpKa 3aKOHHOCTHU
OTpaHMYCHHUH B BUY OTCYTCTBHUS MCUEPHBIBAIONIETO EPEUHs 3aKOHHBIX IIeJiel B cTa-
tbe 17. ITo aToMy Bompocy CnenuanbHbIil JOKJIaJ4HK oOpamaeTcs K rocyaapcTBaM ¢
IPHU3BIBOM 000CHOBBIBATh 3aKOHHOCTH KOHKPETHOW LEJITH JJIs BBEJCHUS OTpaHU4YCHUN
B OTHOIIGHHMH cTaThbu 17, a Takxke kK KoMuTeTy mo mpaBaM dYelloBeKa HMPOJOIDKUTH
KOHTPOIb 32 MEpaMH, NIPUHUMAEMbIMH rOCYJapCTBAMH-YIaCTHUKAMHU, B TOM YHCIIE B
paMKax pacCMOTPEHUS NEPHOANYECKUX TOKIATO0B M HHIUBUAYATIbHBIX 5KaJ00.

19. Tlo muenuwo CrernuanabHOTO H0KIag4nka, KoMuTeTy Mo mpaBaM desioBeka clie-
JyeT MOATOTOBUTH W NPHHITH HOBBIH TEKCT 3aMedyaHus OOm[ero mopsjaka Mo cra-
The 17 B3aMeH HbIHEHmIHero 3ameuanus: obuiero nopsaka Ne 16 (1988 rox). Cymect-
ByIOLIEE 3aMevaHie 00Iero nopsjika sBJisSeTcs BeChMa KPaTKUM U HE OTpa)XaeT BeCh
o0beM npakTuku Komurera, xotopas cioxuiach Ooiee dem 3a 20 jet mocie ero
npuHsAThs. TeM He MeHee MHOTHE 3JIEeMEHThI HajlleKallel Kiay3yasl 00 OrpaHHYeHH-
SIX, U3JI0)KCHHBIC BBILIE B CBETE MOCJEAYIONEro 3aMedaHusi obiero mopsijgka Ne 27,
yike cymecTsoBanu B 1988 rony?. B cBoeii nocneayrouieii npakTuke, oTHOCALEHCs K
®dakynbTaTUBHOMY MPOTOKONY, KOMHUTET MOJYEPKHYI, YTO BMEIIATEIbCTBO B MPaBa,
rapaHTHUPOBaHHbBIE B CTaThe 17, MOJIKHO B COBOKYIMHOCTH OTBEYaTh HECKOJbKHM YC-
JIOBHUSIM, & UMEHHO: JIOIYCKAThCsl 3aKOHOM, COOTBETCTBOBATH IMOJIOKCHUIM, LEIAM U
3ajayam [lakta W ABAATHCS OOOCHOBAHHBIM B JIAHHBIX KOHKPETHBIX OOCTOSATENHCT-
Bax?. KpoMe TOro, mpu ycTaHOBJEHMU HapylleHui cTatbu 17 KoMuTeT mpumeHun
TpeboBaHUs, CBS3aHHBIC C 3aKOHHOCTHIO IEJIM, HEOOXOIUMOCTBHIO U COpPa3MEpPHO-
CTBIO®,

20
21

22
23

Cwm. Komwurer 1o npasam ueioBeka, 3amedanue obuero mopsiaka Ne 27 (1999 rox).

Cwm. Komwurer mo npasam ueioBeka, 3amedanue obmero mopsiaka Ne 16 (1988 ropx).

B 4acTHOCTH, CM. MyHKTHI 3 U 4, B KOTOPBIX [IPOAHATU3UPOBAHBI TOHITHS IPOU3BOJIHHOTO
M HE3aKOHHOIO BMelaTenabcTBa B coorBercTBur MIITTIII, craTes 17.

CwMm. Ban Xionem npomue Huoepranoos, coobuienne Ne 903/1999, 2004 rog.

CM. Maoagpgpepu npomue Aecmpanuu, coobmenne Ne 1011/2001, 2004 ron, u M.I. npomusg
T'epmanuu, coobmenne Ne 1482/2006, 2008 ro.
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BpixosiamuBaHue NpaBa HA HEMPUKOCHOBEHHOCTh YACTHOM KU3HU
B pe3yJbTare NpoBeJAeHUs MOJUTUKH MO0 00pble ¢ Teppopu3MoOM

20. Ilpum paccMOTpeHHH NPOBOJAMMON B HACTOsALIEE BpeMs IOJUTHUKH 1O Oopbbe ¢
TEPPOPU3MOM TOCYIapCTBa HEPEIKO 3asBISIOT O HAJIMYMHM JIByX HOBBIX 00CTOs-
TEIbCTB, KOTOpPbIEe HEOOXOJMMO paccMaTpUBaTh HapsJly C 3alIMTONH HENPUKOCHOBEH-
HOCTH YacCTHOW XU3HH. Bo-mepBrIX, rocynapcTBa yTBepKAAIOT, YTO UX CIIOCOOHOCTH
peAoTBpallaTh WM paccieoBaTh TEPPOPUCTHYECKUE aKThl HEPa3pbIBHO CBs3aHa C
pacuIMpeHreM HX IMOJHOMOYMH B 00JlacTH IpOBeneHHs HaOuoJeHus. boJbmnHCTBO
3aKOHOJATEJIbHBIX Mep Mo 0opbOe ¢ TeppopH3MOM, HPHUHATHIX IOCIE COOBITHH
11 cents6pst 2001 rona, B 3TO# CBSI3M HampaBiIeHbl Ha pAaCUIMPEHHE IMOJTHOMOYMM
MPaBUTEILCTB 110 MPOBEACHUIO HaOM0AeHUs. Bo-BTOPHIX, rocynapcTBa yTBEpKAAIOT,
4TO, MOCKOJBbKY TE€PPOPU3M HMEET IN0OaJbHOE XapakTep, MOUCK TePPOPHUCTOB JOJ-
KEH TakKe INPOXOJUTh 3a MpeAesaMH HalUOHAJbHBIX TpaHUL] MPU COACHCTBUHU
TPETBHUX CTOPOH, KOTOPBIE MOTYT 00JaiaTh 3HAYUTEIbHBIMH 00beMaMy HHpOpMaLuu
B OTHOIICHUH OTAEJBHBIX JIMI], U3 KOTOPOW MOXHO ObLIO OBl M3BJIEYb LIEHHBIE JIaH-
HBIE JUISl YCTAHOBIIGHHUS JIHII, 10J03PEBAEMBIX B TEPPOPHU3ME, M OCYIIECTBICHUS KOH-
TpoJsis 3a HUMHU. ['ocynapcTBa, KOTOpble paHee He pacroJiarajd KOHCTUTYIHOHHBIMHU
WM HOPMAaTHBHBIMH MPAaBOBBIMH TapaHTHIMH, CMOTJIH KOPEHHBIM 00pa3oM H3MEHUTh
CBOU TIOJHOMOYHS II0 OCYIIECTBJIEHHIO KOHTPOJIS, KOTOpPbIE B HAcTOALIEE BpeMs
MPaKTHYECKHU HUYEM He OrpaHH4eHbl. B cTpaHax ¢ KOHCTUTYLUHOHHBIMHU M NPaBOBBI-
MU TapaHTHSIMH MPABUTENILCTBA CTABAT IO yrpo3y 3alIUTy IpaBa Ha HEHPHUKOCHO-
BEHHOCTbh YaCTHOW XKM3HM B pe3ylIbTaTe 0TKa3za OT PaclpOCTPaHEHUs] ITUX TapaHTUU
Ha CBO€ COTPYAHHYECTBO C TPETBMMH CTpaHaMu M CyOBEKTaMU 4YacTHOTO CEKTOpa
WJIM BCIIECTBHE BBIBEJCHUS CUCTEM KOHTPOJIS 3a MpeJelibl IPaBOBOTO peryinpoBa-
HUSl CBOMX KOHCTUTYIIUH.

Yceunenue MEp, CBA3AHHBIX C IPOBEACHUEM HaﬁJ’llO)IeHI/[ﬂ

21. Kpyr onepauuii no npoBeAeHUIO HAOIIOACHUS BKIIOYAeT B ce0sl MPUHIATHE KaK
KOHKPETHBIX Mep, Tak U Mep obiero xapakrepa. Ha ypoBHe KOHKPETHBIX Mep MPaBo-
BbI€ CHUCTEMBI PaclojiaraloT BO3MOXXHOCTSIMH IS CAHKIIMOHMPOBAHUS M HaJ30pa 3a:
MPOBEJACHUEM CEKPETHBIX ONEpalnuii U CKPHITOro HaOJIOAEHHS C LEeJbl0 yCTaHOBIIE-
HUSl HE3aKOHHOTO MOBEJCHUS; COOPOM CEKPETHBIX JaHHBIX O KOHKPETHBIX JHIAX C
LIeNbI0 BBIABIEHUSA HapyIIEHUN 3aKOHA;, M LeJICHANpPaBICHHOrO HaONIOOeHUS 3a OT-
JIeJBHBIMY JIMIIAMH B paMKax paccieloBaHMs YrojoBHOTO aena. CreruaibHBIN J0K-
JaJ4YMK paHee yKe OTMedall, YTO roCyAapcTBa MOTYT IPUMEHSTh LeJeHanpaBIeHHbIe
MEpBbI, CBSI3aHHBIC C MPOBEACHUEM HAONIOJCHUS, MPU YCIOBUU YTO Peub HJAET O BMe-
[IATEIHCTBE B KAXKIOM OTAEIHHOM Ciydae MpH HAIWYHH PACIOPSIKCHUS CYIbH, BBI-
HECEHHOTO Ha OCHOBAHHH M3J0XEHHBIX €My BO3MOXKHBIX MPUYUH UIH 000CHOBAHHBIX
coobOpaxenuil. Takke HEOOXOAMMO HAJUYHME ONPEJEJICHHBIX (AKTOB, CBS3aHHBIX C
MOBEJICHUEM COOTBETCTBYIOIIEro JIMIA, KOTOPbIE OBl CIIYXKHJIM OCHOBAaHHUEM IS IO-
JO3PCHHS B TOM, 4YTO OH HJIH OHAa MOXET ObITh 3aMmemian(a) B MOArOTOBKE TEPPOPH-
ctudeckoro HanajaeHus?’. Bo BceM Mupe ObUIO ycuIeHO HabII0IEHHE 38 KOMMYHHUKA-
LMOHHOM AEsATENbHOCTBIO IIyTEM IlepexBara NepeJaBaeMblX COOOIICHUH crelnnalb-
HBIMH CIyX0aMH U MPaBOOXPAHUTEIbHBIMH OpraHaMu. MeeT MEeCTO yAMBHUTEIbHOE
COBIIaJIcHWE B XapaKkTepe IMOJUTHUKH, HANpPaBICHHOW HAa pacIlIMpeHHE IMOJTHOMOYHI B
obnacTu npoBeAeHHS HAOIIOAEHUSA C LEIbI0 PEarupoBaHUS HAa TEPPOPUCTUUECKUE
yrpo3sl. BOJTBIIMHCTBO BUA0B TaKOH MOJUTHKH OMHUPAIOTCS Ha COBPEMEHHbBIC HIIH HO-
BbIC TEXHOJOTHH, HAIPUMEP HA MPUMEHEHHE YCTPONCTB MPOCIYIIUBAHUS M TEXHOJIO-
Tl OTCIIEKUBaHUS, KOTOPbIE IO3BOJISIIOT YCTAaHOBHTH Ieorpauueckoe MeCTOIOJIO-
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KEHUE MOOWIBHBIX Tele(OHOB, TEXHOJIOTHYECKUX CPEJICTB, MO3BOJSIONIUX IPABH-
TENbCTBAM MOJIy4aTh HHOOPMAIHIO O COACPKAHUH IIEPETOBOPOB YACTHOTO Xapakrepa
MOJb30BaTeIeH CETH I/IHTCpHeTzs, WJIH CBSI3aHHBIX C YCTAHOBKOW MPOrpamMM-IINMHOHOB
B KOMIIPIOTEPAX MOJ03PEBAEMBIX JHI[ C N0 MOJYYCHUS YAAJCHHOTO AOCTyma K
KOMHLIOTCpaMZG. B HEKOTOPBIX cTpaHax ciyXO0bl 0€30MACHOCTHU JaXke Mpeiarain 3a-
MPETUTh KCIOJIb30BaHUE TEeX HHPOPMANMOHHO-KOMMYHHUKAIHOHHBIX TEXHOJOTHH,
KOTOpBIE ¢ OOJIBIIUM TPYAOM MOAJAIOTCS MEPeXBaTy, HApUMep CMapT(1)0H01327. Cre-
[UANbHBIH JOKIAAYMK TaKXKe 00ECIIOKOEH B CBSI3U C OTCIEKHUBAHHEM TPAHCTPAHHY-
HBIX COOOIIEeHNI Oe3 CaHKIMA cyz[azg.

22. Bo uMs 00pbOBI C TEPPOPHU3MOM TOCYAAPCTBA PACIIUPUIN cPepy OXBaTa WHH-
[UaTHB [0 UACHTH(HUKAIIMH, OTCIC)KUBAHUIO U PETHCTPAIHOHHOMY YYETy B OTHOIIE-
HUU HAaceJCHHsS B LEJIOM C HCIOJB30BAHMEM MHOTOYHCICHHBIX METOAOB, KOTOPBIE
MOTYT IPUBOJAUTE K HApPYIICHUIO IpaBa Ha HENPUKOCHOBEHHOCTh YaCTHO KH3HU OT-
JeNBHBIX JHL. B ciaydasx, korna HaOMoneHUE BeAeTCs 338 OTHCIbHBIMU IIPOCTPAHCT-
BaM{ ¥ OOJNBLIMMHM I'pyHIIaM¥ JIOAEH, Ha HEro, NpUMEHEHHUEe COOTBETCTBYIOLIETO pe-
KMMa HaONIOACHHS, KaK IPaBHIIO, MpeanoyiaraeT 6osiee TUOSPaNbHEIA PEXKUM BbIIA-
9M CaHKUWI W Hajg3opa. HopMBI B 00JMacTH NIpaB YeloBeKa MOJIBEPrarTcs yrpose,
pacIIuPUTENBHOMY TOJKOBAHHIO ¥ HapyIICHHIO ITyTeM NPUMEHEHHS IPOLENyphl 3a-
JIepKaHUs M 0OBICKA Ha MECTEe; COCTABJICHHS CIUCKOB M CO3/laHHUs 0a3 JaHHBIX; pac-
mupeHus coopa GUHAHCOBBIX JAHHBIX, JaHHBIX, IepPeJaBaeMBbIX 110 HH(OPMALUOHHO-
KOMMYHUKAIMOHHBIM CETSAM, JaHHBIX O MOE3JKaX; MCI0JIE30BaHUS MPO(UIMPOBAHUS
C LEJIbIO BBISBICHUS BO3MOXKHBIX II0J03PEBAaEeMbIX JIML; ¥ HAKOIJIEHUs Bce Oosee 06-
IIMPHBIX 0a3 JaHHBIX JJIS pacdeTa BEepOSTHOCTH BBI3BIBAIOLICH MOJO3pEHHE ACSTElNb-
HOCTH M YCTAQHOBJICHUS OTICNBHBIX JIUI], B OTHOIIEHUU KOTOPBIX Le]IecOo00pa3Ho mpo-
BOJIUTH JONOJHUTENbHEIE MPOBEpKH. Hapsny ¢ 3TuM mpuUMeHSI0TCS Bce Ooliee mepe-
JOBBIE BHIBI TEXHUYECKHX CPEJACTB, HallpUMep CBA3aHHBIX CO cOOpoM OuoMeTpude-
CKHMX NaHHBIX, YCTPOHCTBA CKAaHMPOBAHHS TeTa CKBO3b ONEKIy’ . HekoTOpble BHIBI
BMEIIATEIbCTBA B JKHM3Hb JIIOJEH MOTYT MMEThb IOCTOSHHBIH XapakTep, MOCKOJIBKY
JaHHBIE 0 (U3UYECKOM COCTOSHHHM OTACIBHBEIX JUI M MX Onorpaduum Hepeako xpa-
HATCS B HEHTPAJIN30BaHHBIX 0a3ax JaHHBIX.

Ilonnomouus no 30()6]79!6‘617—1“}0 u npoee()eHue obbicka Ha mecme

23. TocynmapcTBa pacmiMpuiIN CBOM IOJHOMOYHS 10 MPOBEACHUIO 3a/epXKaHus, 10-
mpoca, O0ObICKa M YCTAHOBIEHUIO JUYHOCTH OTHENBHBIX JIMI, a TakXe COKPAaTHIH
MPUMEHEHHE MEp KOHTPOJS C IeNbl0 HEAOMYIICHHUS 3JIOYNOTPEeOICHUsS 3TUMHU IOJI-
HOMOYHMSIMH. DTH IOJTHOMOYHS SBHJINCH IMIPUYNHOMN ISt OECIOKONHCTBA B CBSA3H C pa-
COBBIM NPO(IIMPOBAaHWEM H TUCKPUMHHAIHEH B EBpone30 u Poccuiickoii denepa-
muu, a TaKke BBI3BATH 06ECTOKOGHHOCTh B OTHOMIEHHH TOTO, YTO 3TH MOJTHOMOYHS

25
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29
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31

D. O’Brien, “Chinese Skype client hands confidential communications to eavesdroppers”,
Electronic Frontier Foundation, 2 October 2008.

CMOTpeTh CTaThIO MO CIEAYIOMEMY aapecy:
http://www.bundestag.de/dokumente/textarchiv/2008/22719940 kw46_bka/index.html.

S. Das Gupta and L. D’Monte, “BlackBerry security issue makes e-com insecure”, Business
Standard, 12 March 2008.

CM., HanmpuMep, 3aKOHOTIPOEKT MpaBUTeNbCTBa LIIBEnH Mo KOPPEKTUPOBKE OINEepaIiuii
ciy)0bl BOCHHOU pasBenku, npuHATh B utone 2008 roxa, ctp. 83.

Cwm. pesomronuto EBpomneiickoro mapiamenta ot 23 oktssops 2008 roga o mocieacTBUsAX Mep
0e30IMacHOCTH B 00JIACTH aBHAIIMOHHBIX MTEPEBO30K U MPUMEHEHUS YCTPOICTB
CKaHUpOBaHUA TEJia AJIs IpaB Y€JIOBEKA, HCIIPUKOCHOBEHHOCTHU ‘-IaCTHOf/'I JKHU3HHU, TUYHOTO
JIOCTOMHCTBA U 3alllMThl JAHHBIX.

Open Society Justice Initiative, Ethnic Profiling by Police in Europe, June 2005.

Open Society Justice Initiative and JURIX, Ethnic Profiling in the Moscow Metro, June
2006.
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BEIYT K KpaiHEMY 00OCTPEHHIO B3aUMOOTHONIEHHA MEXAYy TpakJaHaAMH U ToCyaap-
ctBoM. Hapsany ¢ 3tuMm TpeOoBaHHE O COpPa3MEPHOCTH B OTHONIEHHHM OTPAaHHMYCHUS
mpaBa Ha HENMPHUKOCHOBEHHOCTH YAaCTHOHM KM3HHU 3aCTaBISIET 33JaTh BOIPOC O TOM,
IEHCTBUTEIBHO I B IEMOKPAaTHIYECKOM OOIIecTBe HEOOXOOWMBI HEOTpAaHHYCHHBIE
MTOJTHOMOYHS TI0 33/Iep’)KaHUI0 W 0OBICKY Ha MECTE B YCTaHOBJIEHHBIX 30Hax Oe3omac-
H03%TI/I, Kak 3To nejiaetcsa B Poccuiickoii (De;[epauplpl32 u B Coenqunennom Kopouesct-
Be™.

Hcnonvzosanue 6u0Memput¢eCKux OQHHBIX U ONACHOCHb UeHmpaiu306anHblX cucmem
XPpAHEeHUsl nepCoHaAlbHblX OAHHBLX

24. KiroueBbIM KOMIIOHEHTOM HOBOUM MOJHTHKU B 00JACTU HUICHTU(HUIIUPOBAHUSI
JIUYHOCTHU SIBISAETCSA NPUMEHCHHE OHOMETPHUYECKMX METOJ0B, HANpUMEp METOI0B
pacmo3HaBaHUs JIMIA, OTIEYATKOB MAJbIICB U CKAHUPOBAHUS PaayXkHOH 00010YKHU
rima3a. XOTs 3TH METOJbl B HEKOTOPHIX OOCTOSATEIIBCTBAX MOTYT SBHUTHCS 3aKOHHBIM
HHCTPYMEHTOM HACHTU(HUKAIUYU JIUI], IOJI03pEBaeMbIX B Teppopusme, CrenuanbHbIi
JIOKJIAJYMK BBIpaXkaeT 0co0yr 00CCIIOKOCHHOCTh B OTHOIICHUH CIy4aeB, Koraa Ouo-
METPHYCCKUE JaHHBIC XPAHATCS HE B JOKYMEHTE, YIOCTOBEPSIONIEM JUYHOCTH, a B
[EHTPaJIU30BaHHOU 0a3e MAaHHBIX, CO3/aBas TEM CAMbIM IOBBIIICHHBIC PUCKH IS
HHGOPMAIMOHHON 0E30MACHOCTH U SABISSCH MPUYUHOU YSI3BUMOCTH OTICIbHBIX JIHII.
ITo mepe yBenuueHuss 00beMOB cOOpaHHOW OMOMeTpUUEeCKOil MHDOpPManUU 3HAYU-
TEJIbHO BO3PAacTaeT BEPOSATHOCTh omn6ox>. Bee 310 Mox)eT MPUBOJUTE K HEOOOCHO-
BaHHOMY MPHUBJICYCHHUIO K YTOJOBHON OTBETCTBEHHOCTH OTIEJBHBIX JIMI[ HJIH K COIH-
allbHOMY OTUYYXKJCHHI0. B TO ke BpeMsi B OTIIMYHE OT APYTHUX CIOCOOOB UICHTH(U-
UPOBAaHUS OMOMETPHYCCKUE AHHBIC HE MOTYT OBITh U3MEHEHBI. MOCJIE UX KOMHUPO-
BaHWs /WM COBEPIIEHUS MOIIEHHUYECTBA C MX HCIOJIb30BAHMEM CTOPOHOM, Mpe-
CIEyIONeH MPEeCTYIMHBIC eI, HEBO3MOXKHO BBIJIaTh HOBYI OMOMETPHYECKYIO MOJ-
nuch>. B 9TOM KOHTEKCTe HEOOXOAMMO OTMETHTb, UTO, HECMOTPS Ha CBOK HAYYHYIO
00BEKTHUBHOCTB, J0Ka3zareabcTBo ¢ npumeHenueM [IHK takxe moxeT ObITh (hanbcu-
dumuposano ™.

25. llentpanuzoBaHHbIA cOOp OMOMETPUYECKHUX JAaHHBIX CO3/a€T PUCK BO3HUKHO-
BEHHsI CyAeOHOH OMIMOKH, KOTOPYIO MOXHO HPOMJUTIOCTPUPOBATH Ha CIENYIOLIEM
npumepe. [Tocne B3psiBoB 60M06 B Maapune 11 mapra 2004 roma mcnaHckoil moJsiu-
MU YyAaJIOCh OOHApPYXHUTh MalbLIEBBIH OTIIEYATOK HAa OJHOIM M3 HEpa30pBaBIIMXCS
00M0. DKCHepThl AAKTHIOCKOTUYECKOH Cciyx0Ob denepanbHOro 0Opo paccliienoBa-
uuii (OBP) Coenunennbix lITaToB 3asBUIN, 4TO OOHAPYKEHHOMY Ha MECTE MPECTY-
IIeHus: 00pas3ly COOTBETCTBYET MAaJIbIIEBBIH OTIEYAaTOK OAHOr0 ajBokara. OOpasen
MajbLEBOro OTIeYaTKa ITOro Jinla ObLI 3aperucTpupoBaH HanuoHaibHOW NakTHIIO-
CKOTIMYECKO CITy»)00M, IOCKOJIBKY 3TO JIHMI0 paHee sBIsJIOCh BoeHHOCHyx)amum Co-
enuHeHHbIX lllTaroB. JlaHHOe nuIO0 OBIIO 3a/1epKaHO M B TEYEHHUE JIByX HeJelb CO-
JIepKaNoch B YCJIOBHIX OAMHOYHOTO 3aKJIIOUEHHMs Jake BONPEKH TOMY (akTy, 4To
00Hapy)XeHHBIH MaJIbLIEBBIH OTIEYaTOK HE NMPHUHAJIeKANl eMy. DKCHEepThl He Iepe-
MPOBEPHIIN JIOJDKHBIM 00pa3oM (akT COBMAJEHUs, a MOJIOKEHHE JaHHOTO JIMLa elle
0oJiee yCyryOMIoCh MOCje TOrO, Kak ObLIO YCTAHOBJICHO, YTO 3TOT YEJIOBEK B Ka4eCT-

GE.09-17806
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®DenepanbHbrii 3akoH Ne 35 ot 2006 roga "O mpoTHBOAEHCTBUU TEPPOPUIMY" .

Cwm., HanpuMmep, Anemnsuuonuslil cyn Coequnennoro Koponesctsa, P. npomus komuccapa
2opoockou noauyuu u opyeux, 2006 rox.

Cwm., Hampumep, M. Cherry and E. Imwinkelried, “A cautionary note about fingerprint
analysis and reliance on digital technology”, Judicature, vol. 89, No. 6 (2006).

Cwm. E. Kosta et al., "An analysis of security and privacy issues relating to RFID enabled
ePassports”, International Federation for Information Processing, No. 232 (2007), pp. 467-
472.

Cwm., manpumep, D. Frumkin et al., "Authentification of forensic DNA samples" Forensic
Science International: Genetics (17 July 2009).
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BC€ agBOKaTra 3aHUMaJICA 3aMATOMN OCYXKXIEHHOI0 TEppOpHUCTa, COCTOAI B 6pa1<e C UM-
MHFpaHTKOﬁ n3 Erunra u cam nmepemres B uciiaM .

¢) Pacnpocmpanenue cexpemuuix cnuckog nooo3pesaemvix auy

26. FEme omHUM METOAOM SABISETCS NPOBEACHHE KOHTPOJS C HCIOIb30BaHHEM
CIIICKOB MOAO03peBaeMbIX Null. Hambonpimee pacupocTpaHEHHE U3 UYHCIA CIUCKOB
MOA03PEBAEMBIX JHUI MOMYIUIN CHUCKH OTOOPAaHHBIX JHUI[, KOTOPBIX 3alpelieHo J0-
MyCKaTh K aBHAITACCaXXUPCKUM MepeBo3kaM. Takume CIHCKH HAIPaBISIOTCS aBHAKOM-
MaHUSAM U JOJDKHOCTHBIM JIMIIAM OPTaHOB 0€30MaCHOCTH C YKa3aHUEM 3aJepKUBATh H
IOMpamnBaTh JIOOOTO IMaccaXXupa, HOCAMIETO ompeieieHHoe uMmsA. VMeercs maio
nHpOopManuu o MacmTabax, B KOTOPBIX HCIOJB3YIOTCS TaKue CIHUCKH, HO B CIydasx,
KOoTJa 3a MOJOOHBIMH NPOIEAYpPAaMH YCTaHOBICH TOCYIapCTBEHHBIH KOHTPOJb, OBLI
BBIABJIICH D] OmMHUOOK W mMpoOieM, CBSI3aHHBIX C HEMPHKOCHOBECHHOCTHIO YACTHOM
KU3HHU, B TOM ducie B CoequHEHHBIX Lltarax®® u KaHazLee'g. Ilo-npexxHeMy coxpaHs-
ercs mpobiemMa B CBiI3H ¢ 00eCleYeHHEeM TOYHOCTH JaHHBIX, OCKOIBKY HEOOXOIUMO
Ha MOCTOSHHON OCHOBE 3aHUMATHCS MPOBEPKON TaKWX CIHUCKOB HA IPEIMET BEISBIIEC-
HUS OmuOO0K, a MPONenypsl YCTAHOBICHHS JIMYHOCTH IOJDKHBI COONIONATHCS CO BCEH
TIIAaTeNbHOCTHIO. DTH CIHUCKH HEPEAKO SBISIOTCA CEKPETHBIMH, IMOCKOJIBKY M3 HUX
MOXXHO YCTaHOBHUTH JIMYHOCTH MOJAO03PEBACMBIX B TEppOpHU3Me, HO B TO K€ BpeMs Ta-
Kasi CeKPETHOCTh SBISAETCS NMPUUYWHON MPOOJIeM IS JHI], KOTOPBIE MOCTOSHHO MOJ-
BEpraroTcs IpOBEpKe, He OyIydd caMd B Kypce TOTO, YTO OHH B TOW FIJIM B HHOM
(¢opMe BHECEHBI B TaKOW CIIHCOK, IPH 3TOM OTCYTCTBYeT cucTeMma 3(p(PeKTUBHOTO H
HE3aBHCHMOTO KOHTPOJIS 32 COCTAaBICHUEM TaKHX CIHUCKOB. Tako# BHA CKPBITOTO Ha-
ONMIOeHNs] MOXKET MPUBOIUTH K HapyIICHUsM IpaBa Ha HEIMPUKOCHOBEHHOCTH YacCT-
HOW KW3HU B COOTBETCTBHH CO cTaTheil 17 MeXIyHapOJHOTO MaKTa O TPaKIaHCKHUX
U TIOJUTHYECKHUX TIPaBax.

27. Tlocne oOHapogOBaHHS CIIHCKOB TeppOpHUCTOB cTtaThsa 17 IlakTa momydria eme
onHO mpuMeHeHne. KomuTeT 1o mpaBaM YesnoBeKa IPUIIEN K BHIBOLY O TOM, YTO He-
000CHOBaHHOE BKIIIOYEHHE JMIa B CBOAHBIN cncok Komurera Opranuzaunn OObe-
OUHEHHBIX Hanmi, yuypexJeHHOro Ha OCHOBaHUU pe3oimouuu 1267, sBisercs Hapy-
meHneM ctatbu 17. OH cdyen, 4To pacnpocTpaHEeHUe JUYHONH MHQOPMALHK ABISAETCS
MOCSTaTeIbCTBOM Ha YECTb M PEIyTalUIo JHI, BKIIOYECHHBIX B CIUCOK, BBHIY BO3-
MOXXHOCTH YCTAQHOBJICHUSI HETaTHBHON aCCOLMATUBHOW CBS3UW MEXAY UX HMEHAMHU U
MMEHAMH JIHII, BKITIOUCHHBIX B CucOK Komurera mo cankmusm™.

28. CosnmaBaeMble rocyJapCcTBOM CEKPETHBIE CIIMCKH I10J03PEBacMBIX JIHUI[ 3ayac-
TYI0 TaKkKe NPHUBOISAT K HAPYLNICHWIO OCHOBHBIX HNPHHIMWIIOB 3AIMUTHl JaHHBIX. MH-
dopmanus, cobupaeMas ¢ OJHOI IeNIbIO, IIOBTOPHO HMCIOJB3YETCS C IPYTHMMH LEJs-
MH, U B HEKOTOPBIX CIydasx MPOUCXOAUT OOMEH €[ ¢ APYTUMH YUpexKACHHIMH, 0e3
YBEJIOMJICHHS 3aUHTEPECOBAHHBIX JIHII HJIN 0€3 MOJIyYeHHS UX coriacus. [Ipu npuHs-
THU pELICHHH B OTHOLICHUH OTIENBHBIX JINL MOXET HCIIOJIb30BaThCS HEJIOCTOBEpHas
uHpOpMaN¥s, BCISACTBHE 4YEro YCTAHABIMBAIOTCS OrPAaHUYCHHS HA HX IOC3IKH.
DTUM JIHIaM MOXET OBITh OTKAa3aHO B BBIJAU¢ BH3, IIEPECEUCHUH UMM IPAHHLBI YIIH B
nocaaKe B caMolieT 0e3 NPeICTaBICHHS J0KA3aTeIbCTB COBEPIICHHBIX MMH TEX HIIU
WHBIX IIPaBOHAPYIICHHH.

7 Cw. the United States Department of Justice, Office of the Inspector General, A Review of

the FBI’s Handling of the Brandon Mayfield Case, January 2006.
% (Cwm. the United States Department of Justice, Audit of the FBI Terrorist Watchlist
Nomination Practices, May 2009.
Cwm. the Office of the Privacy Commissioner Canada, Audit of the Passenger Protect
Program of Transport Canada, November 2009.
Cwm. Komwurer mo npasam uesnoBeka, cooduenue Ne 1472/2006, myukrsr 10.12-10.13.
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HpOI’lyCKHble‘ NYHKmMbl U cpanuy vl

29. 3a cyeT NMPUMEHEHHs HOBBIX TEXHOJOTHH B OTBET HAa yCHICHHE 00ECIOKOCH-
HOCTH B CBS3U C TEPPOPH3MOM TOCyAapcTBa BO Bce Ooyee MUPOKMX MacmTadax
OCYIIECTBIISIIOT MOHUTOPHUHT, PETYJIHPOBAaHNE, BMEIIATEIHCTBO U KOHTPOJIb B CBSI3H C
MepeABMKEHUEM JIIOZIeH uepe3 rpaHuIbl. B Hacrosmee Bpems Omaromapsi MpUMeEHe-
HUIO Bce 0oJiee COBEPHICHHBIX TEXHOJOTHH M corylameHnii 06 oOMeHe JaHHBIMHU TO-
cyaapcTBa CO3IalOT BceoObeMuIromue (aiasl B OTHONICHHH COBEPIIAIOMINX MOE3AKH
MHOCTPAHIEB C LIEJbI0 BHISBICHUS TEPPOPHUCTOB M MPECTYITHUKOB Jaxe O MX IPH-
OBITHS Ha TPAaHMIBI IIyTeM 00pabOTKHM JeKiIapanuil maccaxupoB U NMPEJOCTABIIEMON
nepeBo3YMKaMu MHPOPManuH O OPOHHMPOBAaHMM MECT Maccaxupamu. locymapcTsa
AHATU3UPYIOT 3TY HHPOPMANHIO C €TI0 BEISBICHUS MPU3HAKOB, COOTBETCTBYIOIIUX
IMpU3HAKAM TEPPOPUCTOB MIIM MpECcTyNHUKOB. Ha rpaHuIe B OTHOMIEHUH TAaKHX JIHI]
MPUMEHSIOTCS JIOMOJHHUTENIbHBIE MepBl cOopa MHPOPMANNK, NOTCHINATIHHO CBSI3aH-
HBIE C BMEIIATEJIbCTBOM B YaCTHYIO KH3Hb.

30. B mnacTtosdmee BpeMs MHOTHE rocyaapcTBa TpeOyIOT OT IEpEeBO3YHMKOB IIpEl-
CTaBJIATH JEKJapalliyd MacCaKMPOB emle A0 MX oTObITHA. ['ocymapcTBa Takxke cTpe-
MSATCS MOJYYUTh HOCTYI K apXHBaM JaHHBIX C HIMEHAMH I1aCCaXXHPOB, B KOTOPHIX CO-
OepKXuTcs MHpopManus 00 uX TUYHOCTH (MMs, HoOMepa TelehoHOB), HHPOPMALUSL O
COBEpLICHUH CIEJKHU (1aTta OpPOHUPOBAHUS MECT, HIMEHa areHTOB 0I0PO MyTeUIeCTBUH,
MapumpyTsl), HHOpPMAL¥s O TOJEeTe W ITaCCAKUPCKOM MECTe, JaHHbIE (UHAHCOBOTO
Xapakrepa (HOMep KpeAUTHOM KapThbl, pEKBU3UTHI CUYETa), NPEIINOYTEHUIX B BHIOOpE
MPOAYKTOB NMHUTaHUSA M MHPOpPMaNUi O MECTE NPOXHUBAHUSA, TaHHBIE O COCTOSHUHU
3/0pOBbS, MpeABapUTENbHAsA HHQOPMAUs O MOe3AKe U MH(OPMAIHUA O JacCTOTE I10-
€3/10K BO3JYIIHBIM TPaHCHOPTOM. DTa MH(pOpMANUsi MCIOIB3YyeTCS I NPpOoGUINPO-
BAaHMS M OILCHKH PUCKA CO CTOPOHBI NACCAXKMUPOB, KAK MPABMUIIO, IIyTEM HaIpaBICHUS
3alpOCOB B pa3iUYHBIE MEXKBEAOMCTBEHHBIC 0a3bl JAHHBIX MPaBOOXPAHUTEIbHBIX
OpraHoB M OPTaHoOB 1O O0pbrOE C TEPPOPHU3MOM, a TaKKe NMPOBEPKU MO CIHCKAM IO-
Jo3peBaeMbIX. BeiencTBue aToro ams 3apy0eKHBIX MEPEeBO3UYNKOB MOTYT OBITH ycTa-
HOBJICHBI OTPAaHUYCHHUS Ha BBIJAUy MTOCAJOYHBIX TAJIOHOB MCKIIOUYHUTEIHEHO HA OCHOBE
pe3ysbTaToB 3ampoca B 0a3y JaHHBIX CTPaHbl Ha3HAYeHUS U 0e3 COOMIOACHUS JTOIK-
HOM mpOUEenypHI.

31. Pacmumpenue macmTaboB KOHTPOJIS 33 HMMHUIPAaHTAMH M JUIIAMH, COBEpIIAIO-
IIUMH MOE3AKH, TIPOBOJANMOTO C PA3JIMYHBIMU LENSIMH, ABISETCS NMPUINHON psja Ha-
pyWIEHHH IpaBa HAa HEIPHUKOCHOBEHHOCTh YaCTHOW XHU3HH. ['ocymapcTBa moxydaroT
nH(}OPMAIHUIO O JHIAaX, COBEPIIAOIINX MOE3JKH, OT TPEThUX CTOPOH, KOTOPHIE BBI-
HYXXJI€HbI COONIONATh MpeIbsABIIeMble TPEOOBaHMS, TTOCKOIbKY B IPOTHBHOM CiIy4ae
UM MOXET OBITh OTKa3aHO B IpaBe Ha MPHU3EMJICHHE MJIM Ha HUX MOTYT OBITH HaJo-
XKEHBl CaHKIWH B BUAE MITpadoB, Jaxe B Cilydae, €CIM TapaHTHUH NpaBa HA HENPHU-
KOCHOBEHHOCTh JaCTHOH *KU3HM, BO3MOXKHO, HE COOTBETCTBYIOT TP€OOBAaHUSAM HX Ha-
MOHAIbHOTO 3aKOHOAATEIbCTBA B OTHOIIEHWH HEIPHKOCHOBEHHOCTH YacCTHOM XKH3-
Hu. KpoMme Toro, mHOCTpaHIIaM MOXET ObITh HE TapaHTUPOBAH PAaBHBIA JOCTYI K CY-
JeOHBIM CpeACTBaM 3aIIUTHl B 3THX CTPaHax, a UX IpaBa HAa TPaHUNAX, KaK MPaBUIO,
CYIIECTBEHHO OTPaHMYMBAIOTCA. KpacHOPEUMBHIM NPHUMEpPOM SIBISETCS IOIUTHKA,
npoBoguMas npaButenbcTBoM CoenmHeHHBIX lllTaToB mo obecredeHHI0 JOCTyma K
MOPTATHBHBIX KOMIBIOTEpaM IMaccaxupoB. HecmMoTps Ha HE0OXOAMMOCTH coOmrone-
HUS KOHCTUTYIIMOHHBIX TPeOOBaHUI B OTHOIIEHHWM COONIONEHHS JODKHOH NMpOIEeay-
pBI O3HAKOMJICHHS ¢ MH(pOpMaIuil, cogepxkaiieiicss B MOPTaTUBHBIX KOMIBIOTEpPAxX, B
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npenenax CoenuHeHHBIX llITaToB MUHHCTEPCTBO HAIMOHATHHON 0€30MaCHOCTH YT-
BEPJAUIO IPOLEAYPHI JOCTYIA K KOMIBIOTEPAM Haccaxupos 6e3 cynebHoit cankmuu®.

32. U nakonel, rocynapcTBa NPUHUMAIOT JOIOJIHUTEIbHEIE TpeOOBaHMA, Kacalo-
muecs nHbpopManuu. OTAETBHBIM JIIIAM MOXXET OBITh OTKa3aHO B JOCTYIIE B 3TH I0-
cymapcTBa B CiIydae MX OTKa3a pacKpblThb MH(OpMamuio, Korga rocygapcTBa MOTYT
HacTaWBaTh Ha TaKOM PACKPBITHH, IPH 3TOM HE 00ECIEeYMBAETCs, YTOOBI TaKylO HH-
¢dbopmannio nctpeboBand 3aKOHHBIH OpraH, HaJeJICHHBIH COOTBETCTBYIOIIMM IIPaBOM.
Kpome toro, napopmanust, cobpanHas ¢ 0OJHOH 1I€JIbI0, B HACTOAIIEE BPEMS HCIOJb-
3yeTcs W AN APYTHX Iejell; HampuMep, CyIEeCTBYIOT MPEAIOKEHHS, COTTIACHO KOTO-
peiMm  EBpomnelickyro cucreMy npaktuiaockonupoBaHusi EBpomeiickoro  Coroza
(EBPOJAK), mpenHaznaueHHYIO aiiss 00pabOTKH 3asBICHHE JHIL, MpOCAMUX yoOe-
XKUILE, ¥ JIe] He3aKOHHBIX MMMHUTPAHTOB C HCIOIb30BAHUEM MAJBIEBBIX OTHEYATKOB,
ciemyeT 3aAeHCTBOBATH C LENbI0O HEAOMYLICHHUS, OOHAapyXEeHHUS M pacclieJOoBaHUSA
TEPPOPUCTUUYECKUX NPECTYIUICHHH M APYTHX TKKHUX NpecTyliaeHud. PykoBoanurens
EBpomeiickoil cimyxObl 3aImuTHl JAHHBIX BBIPA3uI COMHEHHS B 3aKOHHOCTH 3THX

o o 42
MMPEIITOKEHNHN C YUYETOM ITpaBa HA HEIIPUKOCHOBEHHOCTh YaCTHOM XU3HHU .

Kakum o0pa3om Hal/100eHne 3aTPOHYJIO Apyrue npasa

33. Pexumbl HaOmomeHUs, MPUHATHIE B KAa4eCTBE AHTHUTEPPOPHCTHUYECKUX MEP,
okazanu TrayOOKOoe W HETaTHBHOE BIHMSHHWE Ha Jpyrde OCHOBHBIC IIpaBa YeIOBEKA.
ITomumo TOTO, 4TO MpaBO Ha HEMPHKOCHOBEHHOCTh YACTHOM JKM3HU caMo IO cebe
SBJISIETCSI OTACNBbHBIM IIPABOM, OHO TAaKXe CO3/1a€T OCHOBY JUISl IpYruX Ipas, u 0e3
HEero Jpyrue mpaBa HE MOTYT OCYWIECTBIATHCS 3(dexkTuBHBIM 00pazom. Hempukoc-
HOBEHHOCTh YaCTHOM XM3HM HEoOXoguMma s CO3JAaHUs BO3MOXXHOCTEH M yCIOBHH
JUISL OTACNBHBIX JIMII U TPYII JIAL, B KOTOPBIX OHU MOTYT MBICJIUTH U Pa3BUBATh MU
u B3auMooTHomeHus. s 3¢ pexkTuBHOrO pa3BUTHS APYTHX IpaB, HAPUMEpP CBOOO-
JIbI BBIPAXXECHUS MHEHUH, aCCOIHALMU U MEPEABIKCHHS, HEIIPUKOCHOBEHHOCTh 4acT-
HOH KM3HHU fABJIETCS 0043aTeNbHBIM yciaoBueM. Kpome Toro, mocraHoBKa MOJ Ha-
OmnrofieHNE ABIAIACH IPUUYNHON Cy/eOHBIX ONIMOOK, HApYIIEHUH HaIeKalleld mpaBo-
BOH MpOIEeNypHl 1 HEOOOCHOBAHHBIX aPECTOB.

34. Bo MHOrux cTpaHax Mupa Imoip3oBareilu WHTepHeTa KOHTPONHPYIOTCS Ha
IpeIMeT YCTAHOBIICHHUS TOTO, KAKHe CAaWTBl OHM MOCEMIAIOT U C KEM OHH IOAJCPKHU-
BatoT obmeHue. B 2006 romy B I'epmanum Ovlmo ycrtaHOBIeHO, uto DemepanpHas
pa3BenbIBaTeIbHAS CIIy)X0a MPOBOAKIIA HE3aKOHHOE HAOIOACHHE 32 KYPHAIHUCTAMHU C
UCHOJB30BAaHUEM CPEACTB HaOJIONEHUS 32 OOMEHOM COOOIICHHSIMH W YCTaHOBKOW
IPOTPaMM-IITTHOHOB B CETEBBIX HOBOCTHBIX crcTeMmax . B 2009 roxy B KomymGnu
ObUTO OOHAPYXKEHO, YTO aJAMHHHUCTPATHBHBIN aemaprameHT CiyxO6bl 6€30MaCHOCTH
Ha NPOTSDKEHUH CEMM JIeT IPOBOJWI HE3aKOHHOE HAONIOACHHE 3a COTPYIHUKAMHU
CpelnCcTB MaccoBOd MH(OpPMAaLUMU, aKTUBUCTAMH IPABO3ALIMTHBIX JBHIKCHHUH, JOJIK-
HOCTHBIMH JIHIAMH TPABUTENHCTBA M CYIbAMH, a TaKxke wieHaMu ux cemeii™. Bo
MHOTHX CTpaHaxX MHpa IoJb30BaTenu MHTEepHETa HOJKHBI NPEABSBIATh CBOM HICH-
THUKALMOHHBIC JaHHBIC, & UX IMOAKIIOYSHUS PETUCTPHUPYIOTCS C LENBI0 HCIONB30-
BaHUsA BiacTAMH B Oynymewm. Hampumep, nposaiinepos ycnyr MHTepHeTa, padoTato-
mux B banrnagemr, B8 2007 roxy o6s3amm mepegaBaTh BIAacTsIM HICHTH(UKAIIHOHHBIC
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Cwum. the Department of Homeland Security, Privacy impact assessment for the border searches
of electronic devices, 25 August, 2009.

CwMm. 3asiBieHHe ri1aBsl EBpomneiickoii ciry»Obl 3aIIUTHI TAaHHBIX, Kacarolieecs 10CTyIa
npaBooxpanutenbHbix opranoB kK EBPOJJAK, ot 8 oktsi6pst 2009 roxa.

Deutsche Welle World, “Germany stops journalist spying in wake of scandal”,

15 May 2006.

Cwm. Semana, 21 February 2009.
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JIaHHBIE CBOMX TOJIF30BATEINICH, HCIIONB3yeMble MU MapOTH U HHOOPMAIIHIO O Xapak-
Tepe WX MOAKIoYeHNH. K HEeKOTOPBIM MONb30BaTENIM SBISIITNCH MPEACTABUTEIN Bia-
CTH, KOTOpBIe 3HAKOMHUJIHUCH C COJCpKaHHEM XPaHHMOW B MX KOMIBIOTEpax HHGOP-
Manuu u KoHTakT-nucramu®. B Coemuuennbix IlTatax nonpazaeneuue ®BP mo
O6oppbe ¢ TeppopHU3MOM NPOBOIUIO MPOBEPKH B OTHOIIEHWH AKTHBUCTOB, BBICTY-
maromux 3a Mup, B nepuod nposeneHus B 2004 rony cbhe3H0B MOMUTHYECKUX Tap-
THit*®. DTU Mepbl, cBA3aHHBIE ¢ HAGIIONEHMEM, OKA3bIBAIOT YrHETaIOllee BO3AeHCTBIE
Ha T0JIP30BaTelIel, KOTOphIE OMAacarTCA MOCemarh BeOCalThl, BEIpaXaTh CBOM MHeE-
HUSI WM 0OMeHHBaThCs MHOpMamueld ¢ IPpyrUMHU JHUIaMU U3 OMACEHHUS, YTO K HUM
OyayT npuMeHeHbl caHKmuu*. DTo coolOpaxeHue NpUOOpeTaeT 0coOylo aKTyalb-
HOCTH JUIS JIUII, JKENAIINX BBHIPA3UTh CBOE HECOTJIAcHe, U, KPOME TOTO, OHO MOXET
CIIepKUBATh HEKOTOPBIX NPYTHX JIHI B OCYIIECTBICHHH CBOETO IEMOKPATHYECKOTO
MpaBa Ha BEIpaKCHHE MPOTECTA B OTHONICHUH MOJUTHKH MPaBUTEIHCTBA.

35. IloMMMO MOJIHOMOYHMH IO NMPOBEICHHIO HAOIIONEHUS, MHOTHE aHTHUTEPPOPH-
CTUYECKHE 3aKOHBI O00S3BIBAIOT HACEJICHUE MPOSBISATh aKTUBHOCTh B PACKPHITHH HH-
dbopManK U NMPEeNOCTABIAIOT AODKHOCTHBIM JIMIAM NIMPOKUE MOJHOMOYHS B IUIAHE
nojydyeHuss HHGOpMAUK M MPOBEJNEHUs paccienoBanuid. B stom xoHTekcTe Cre-
UaNBHBIA JOKIAAYUK paHee yXKe BBIpakal CBOIO 00ECIIOKOCHHOCTh B OTHOIICHUU
ucnons3oBanus B CoenuueHHbIX lllTaTax MUPKYISIPOB IO BONPOCAM HAallMOHAJIBHON
6esomacHocTn®®. HeKkoTOpble CTpaHbl PACIIMPHIM JTH TOJHOMOYHUS, C TEM YTOOBI
JIaThb BO3MOXKHOCTH JOOWBATHCSA PACKPBITHS HH(POPMAIMH, KOTOpas IepBOHAYaIbHO
cobupanachk I Lenel )xypHaIucTHKU. B Yranne 3akoHoMm o 60opbbe ¢ TeppopH3MOM
2002 roma momyckaercs mepexBaT Telle(OHHBIX IIepEeTOBOPOB M MPOBEICHIE 0OBICKOB
B OpraHax CpeACTB MaccOBOH MH(GOpMamuu NpH HaJIW4YUH "0COOBIX 00O0CHOBAHHBIX
npuyuH", 9T0 HHPOpPMANHsI UMEeT 'CYIeCTBEHHYIO IIEHHOCTh'" B paMKaxX aHTHTEPPO-
puctudeckoro paccienopanus®. CreunanbHbI JOKIAMYAK TOMAYEPKUBAET, YTO 3a-
KOHHBIIl MHTEepeC B PACKPBITHH COAEpPXKaHUS KOHGHUICHIUATbHBIX MaTepHaOB XYyp-
HQJIMCTOB NEPEeBEINNBACT OONICCTBEHHBIH MHTEPEC B MX HEPACKPBITHH TOJBKO B TOM
ciIy4ae, Korua JokazaHa ocobasi HeOOXOJUMOCTb B TaKOM PAaCKPBITHH, 00CTOSTENBCT-
Ba MMEIOT JJOCTATOYHO BAXKHBIH M CEPbE3HBIH XapakTep, a HEOOXOAHMOCTh B PacKphI-
THU OTpeJesieTcs B KauecTBe MEPhI pearupoBaHUs Ha HE TEPISAIYI0 OTiIaraTesibCcTBa
o6LIecTBeHHYI0 NOTpe6HOCTh ™.

36. IlpumeneHue cpeICTB HaOMIOAEHHs TakKe yrpokaeT mpaBaM Ha cBobomy ac-
couManuu U cobpaHuil. s ocymiecTBICHHS 3THX CBOOOX Hepeako TpedyeTcs mpo-
BEJCHHE 3aKPBITBIX COBELIAHWHA W 3aKPHITOr0 OOMEHa COOOIIECHUSMH, C TEM YTOOBI
JOIW MOTJIHM OPraHU30BaThCs Iepe]] JHIIOM MPaBUTENbCTB WIH APYTUX BIHATEIBHBIX
CTOpPOH. PaciinpeHHbIE MOJHOMOYHS IO IPOBEACHHUIO HAOIIOOCHUS B HEKOTOPBIX
cIydasx MPUBOAWIH K "pa3MbIBaHWIO (QYHKIHH', KoTHa CIyXOBl MOJHUIIUN WM CIIe-
[UabHbIE CIYXKOBI HAKJICHBAJIH Ha OTICJLHBIC TPYIIEI SPJBIK TEPPOPHUCTOB C LEIbIO

GE.09-17806
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Cwm. E-Bangladeshi, "Crackdown on internet users in Bangladesh™, 3 October 2007
(nmepeBoabl coobuieHuit ciyx661 bu-bu-Cn).

Cwm. the American Civil Liberties Union, "ACLU uncovers FBI Surveillance of main peace
activists"”, 25 October 2006.

Cwm. D. S. Sidhu, "The chilling effect of government surveillance programs on the use of the
Internet by Muslim-Americans™, University of Maryland Law Journal of Race, Religion,
Gender and Class, vol. 7 (2007), p. 375.

A/HRC/6/17/Add.3, myukr 51.

3akoH 0 60pb0E C TEPPOPU3ZMOM, MPHIIOKEHHE 3, MYHKT 8.

CwM. taxxe pexoMmenganuio Ne R (2000) 7 Komurera munuctpos Cosera EBporsr
rocygapCrBaM—4JI€HaM B OTHOIICHUHU IMTpaBa )KYPHAJIUCTOB HE PACKPLIBATHL CBOU UCTOYHUKHU
nHpoOpMannu U pemeHue BepxosHoro cyna mrara Onrapuo, O'Heuin npomus Kanaouwt
(I'enepanvrozo npoxypopa), 2006 rox, nyukr 163.
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UCITOJIb30BAHUS TOJHOMOYHMII Ha MPOBEACHHE HAOMIOACHHS, KOTOPBIE NPEJOCTABIS-
I0TCSI TOJIBKO 7ist 00pbr0BI ¢ Teppopu3moM. B Coenunennsix llltarax n1o nmpoBeaeHus
Che30B MouTHYECKHX naptuii B Heto-Mopke u [lenBepe momumus mrara Mapuiaes
BKJIIOYMJIA B CIIMCKH MOA03PEBACMBIX TEPPOPUCTOB MPUPOJOOXPAHHBIE OPTraHU3AUU
W JIpyrue OpraHu3alliy, BBICTYNAIOIIME ¢ MUPHBIMU npoTecTamu’. B CoelMHEHHOM
KoponeBcTBe moBceMecTHO pacpoOCTPaHEHO MCIOIb30BaHUE BHJEOKaMep Halmrone-
HUS 32 NMPOTECTHBIMHU ACHCTBHAMM IOJIUTHYECKOTO XapakTepa, a IOJydYeHHBIE H30-
OpakeHHsi XpaHATCS B Oasze maHHbIx . [IpoBeneHHbIH B nocneanee BpeMs B Coenu-
HeHHOM KoposeBcTBe ompoc oOIEeCTBEHHOTO MHEHHS MOKas3al, 9YTO OZHA TPETh Ha-
CelleHUs HE CKJIOHHA NPUHUMAaTh y4acTHE B NMPOTECTHBIX NEHCTBUSAX B CBS3M C Ola-
CEHMsMHU B OTHOIIEHUH HENPUKOCHOBEHHOCTH CBOEH YaCTHOM KU3HU .

37. HabmoseHue Takke MOKET CYIIECTBEHHO 3aTPOHYTh CBOGOY MEpeBHKEHUSA.
Co3/laHHe CEKPETHBIX CIHCKOB MO0J03PEBAEMBIX, c60p YPE3MEPHO OGIIMPHBIX NaH-
HBIX, & Takke OOMEH JTaHHBIMHM, MOJy4E€HHBIMH B PE3ylbTaTe 00A3aTeNbHOTO NpUMe-
HEHUS MHTPY3MBHBIX CKAHUPYIOIIMX YCTPOHCTB, MM GHOMETPUUECKUMH JaHHBIMH —
BCE OTO CO3/aeT JIONOJHUTENbHbIE TPENATCTBISA i MOOUIbHOCTH. Kak yxke oTMme-
yanoch B MPEIBIAYIIMX pa3jielax, MPOU3OIIIO0 CYEeCTBEHHOE PACIIMPEHHE MacIITa-
60B cOopa MHpOPMALMK B OTHOLIEHWM JIMIl, COBEPUIAIOIIMX MOE3JKH KaK BHYTPH
CTpaH, Tak U MeXJyHapojHble Toe3ku. Ha perynspHoii ocHoBe npoBoasTcs o6MeH
uHdOpManHeil U ee UCTONB30BAHUE C LEJIbIO TIOMOJHEHHS CIUCKOB MO03PEBAEMBIX,
YTO MPHUBENO K CO3JaHHI0 HOBBIX MPENATCTBUH IS COBEPIIEHUS MOe310K. B ciydae
xorna (Gaiibl M CIUCKM TM003PEBAEMBIX MOMOJHSAIOTCS C MCTIONb30BaHHEM HHpOpMa-
UM, TIOCTYNAKOMEHR U3 MHOTOUMCIEHHBIX HCTOUYHHKOB C Pa3HOM CTENEHbIO HalEKHO-
CTH, JIIOJM MOTYT HE 3HaTh 00 MCTOYHMKE MH(MOPMALMH, HE MOTYT MOJBEPraTh CO-
MHEHHIO JI0CTOBEPHOCTh 3TOH MHQOPMAlMM M HE MUMEIOT NpaBa OCHOPHUTH JHOObIE
BBIBOJIbI, K KOTOPBIM MPMILIM BJIACTH HHOCTPAHHOTO rocynapcTsa. PasHooGpasHble
NlaHHble, COOpaHHbIE M3 MHOTOYUCIEHHBIX 0a3 JTaHHBIX, MOTYT SBMTHCS TPUYMHOMN
BO3HMUKHOBEHHUS TAKMX aJTOPUTMOB, IPH KOTOPHIX CKPBITBIA COOP MaHHBIX MPHBOJUT
K TOMY, YTO HEBUHOBHBIE JIUIIA ONIPEENAIOTCSA B KAUECTBE JIMIL, TIPEICTABIAIOIIMX Y-
po3y*. B ciydae ycTaHOBJIEHHS 3alpeTa B OTHOLIEHHHU OTIPEeEHHBIX JIMI HA BBIE3/|
M3 CTpaHbl IOCYAapCcTBO 00S3aHO MPEACTaBUTh MHPOPMALHUIO O MPHUYUHAX, BBIHYXK-
JAKOIMX OTPAaHUYMTh UX CBOOOY MepeIBUKEHUs. B MPOTHBHOM cilydae rocyiapcTsa
MOTYT HapyMHUTh CTaThio 12 MekAyHapOJIHOTO MAaKTa O FPAXAAHCKUX M TOJUTHYE-
CKHX npaBax™.

38. OnnuM u3 Hambonee MaryOHBIX MOCIEACTBUH Mep HaOIIOACHUS SBISETCS Be-
POSITHOCTh COBEPINCHHs CYACOHBIX ONIMOOK M HApPYIICHHS TapaHTHH COOIIOJCHUS
HaJUIeXalel npaBoBoil npoueaypsl. CI0KHOCTh B HOJYyYSHHH AOCTYIA K CyAeOHOMY
PACCMOTPEHUIO 3aKJII0YAeTCsl B TOM, YTO HEKOTOPBIC IPABOBBIC PEKUMBI MOTYT OTKa-
3BIBATh B JJOCTYIE K CylaM, €CJIH JIMIA HE B COCTOSSHUH A0Ka3aTh (akT BMEIIATEIbCT-
Ba, YTO B CBOKO OYEPe/]b MUCKIIOYAETCS CEKPETHOCTHIO XapakTepa MporpamMm Habuo-
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Cwm. L. Rein and J. White, "More groups than thought monitored in police spying", The
Washington Post, 4 January 2009.

Cwm. P. Lewis and M. Vallée, "Revealed: police databank on thousands of protesters"”, The
Guardian, 6 March 2009.

Cwm. A. Jha and J. Randerson, "Poll shows public disquiet about policing at environmental
protests”, The Guardian, 25 August 2009.

Cwm. United States National Research Council, Protecting Individual Privacy in the Struggle
Against Terrorists: A Framework for Assessment, Committee on Technical and Privacy
Dimensions of Information for Terrorism Prevention and Other National Goals, October
2008.

Cwm. taxxe Komurer o npaBam uenoBeka, b. 3yrvgusa npomueg Yzbexucmana,
coo6urenne Ne 1585/2007, 2009 rox, nyHkT 8.3.
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neHus. YacTHBIE JIMIIa MOTYT OKa3aThCs HE B COCTOSHHUH JOKA3aTh WJIM IMPOJEMOHCT-
pHUpOBaTh, YTO OHU NEHCTBUTEIBHO HaXOAATCA MOA HaOmiomneHueM. B pesymbrare 3T0-
T0 YacTHBIC JIMIA JUIIAOTCI BO3MOXHOCTH 00pamarscs B CyIBl 3a CPEICTBAMH IIpa-
BOBO 3amUTH. B COOTBETCTBYIONINX CIydasX CYABl YK€ BBHIHOCIIIH IOCTAHOBICHUS
0 HEMPHEMJIEMOCTH 00paleHut KOHKPETHBIX JIUI], TOCKOJIBKY T€ He CMOTIHU T0Ka3aTh
(daxT mpoBeeHUA 32 HUIMHU HAONIONCHUs, U T10001 MOHECEHHBIH UMH ymepO OBII co-
YTEeH BHIMBIILIEHHBIM®, B Ipyrux ciyuasx, Korjga yaaeTcs J0Ka3aTh BMEINATEIbCTBO
TOCyAapCcTBa C LENbI0 HEJOMYIICHUS MPOBEPKH HE3aKOHHBIX MPOEKTOB IO IPOBeEJe-
HUIO HaOJIOACHUs, MHOTA MPHUOETaroT K MUCIOIb30BAHHUIO NMPUBUJIETUH, CBA3AHHOW C
"TocynapCcTBEeHHOU rafroi™. CrennanbHbIi TOKIAJIHK TO3UTUBHO OIECHUBACT MO~
xo1 EBpormeiickoro cyna no npasam denoBeka (ECITY), B KOTOpOM OTAEIBHBIM JTUI[AM
HET HEOOXOJUMOCTH TOKa3bIBaTh, UTO TaKWE MEPHI NEHCTBUTEIHLHO K HUM NPHUMEHS-
Tuce®,

PacmupeHnne npaBoBbIX TPaHHUIL

39. C menbro co3maHMs yCIOBHH I COTPYJHHUYECTBA MEXAY CTpaHAMHU B IPOBE-
JIEHNH pacciefnoBaHuil n oOMeHa nH}opmanueld Mo KOHKPETHBIM CllydasM 3aKioda-
I0TCSl JIOTOBOPHI O MPaBOBOH B3amMonoMoiu™. CoTalmenns Takke 3aKII04aioTcs ¢
1enapl0 oOMeHa MHpOpManKue B OTHOIIEGHWH OTAEIbHBIX JIUI[, COBEPLIAIONINX OTpe-
JIeJICHHBIE JEWCTBUSA, HANpUMEp BCEX MacCaXHpPOB, HAMPaBIAIOMUXCS B APYTYIO
CTpaHy, WIHM BCEX JINI, COBEPIIAOINX MEKOaHKOBCKHE (pUHAHCOBBIC onepanuu. Me-
Hee MPO3PauHbIMU SIBISIOTCS COTTAIICHHUS MEXAY CIEeNHaIbHBIMH Ciy)k0aMu 00 00-
MeHe MHpopManuu U3 0a3 NaHHBIX M Pa3BEIbIBATCIbHBIMH JAaHHBIMU. 3a4acTyio K
5TUM 0a3aM JaHHBIX MPUMEHSIOTCS IMHPOKHE HCKIIOUEHHS B IJIaHE KOHTPOJIS CO
CTOPOHBI HAIlMOHAJIBHOW IPaBOBOW cHCTEMBI. Jlake B ciydasX NPUMEHEHHS BHYT-
PEHHEro 3aKOHOAATENbCTBA JJAHHBIE MOTYT OTHOCHUTHCS K MHOCTPAHHBIM I'pakJaHaM,
KOTOPBIM MOXET OBITh HE NMO3BOJICHO OTCTaMBaTh Kakue-I1u00 NMpaBa B HAIlMOHAIbHBIX
cynax. YacTHbIe JTHI]a MOTYT OBITh HE OCBEJOMJICHBI O TOM (aKTe, 9TO 3a HUMHU yCTa-
HOBJICHO HaONIO/EHHWE, HalpuMep, YTO OHHM BKJIIOUEHBI B CIHCOK I10J03PEBAEMBIX
TEPPOPHUCTOB, TOCKOJIBKY CIUCKH, COCTABIsIEMbIE CIIEIMAIbHBIMU CIyk0aMu, Hexoc-
TYIHBI OOIIECTBEHHOCTH, U B 3TOH CBA3M OHM HE MOTYT 00pamaThCs ¢ X01aTaicTBOM
0 TpPOBENCHHM CyAeOHOTro paccMOTpeHHs. B ciydae, Korga mpoBOIUTCS MEXAYHa-
pPOIHEIN 0OMEH TAaKMMH CIIMCKAaMHU, YaCTHBIE JINIA, BO-TIEPBBIX, HE MOTYT yCTAaHOBUTH
(aKT UX BKIIOYEHHUS B 3TH CIUCKH, ¥, TAKUM 00pa3oM, OHU HE MOTYT AOOUBATHCS HC-
KJIIOYEHUsI CBOMX MMEH W3 MHOTOYHCIICHHBIX CIIMCKOB, KOTOPBIC MOSBISIOTCS BIIO-
CIEACTBUH.

40. TocymapcTBa HE TOJIBKO PAaCIIMPUIN CBOE COTPYAHHYECTBO APYT C OPYroM B
pamMkax GOpBOBI C TEPPOPHU3MOM, HO M C TPETHBUMH CTOPOHAMH U3 YACTHOTO CEKTOPA,
pacroyiarajollMMH IEPCOHANBHBIMU JaHHBIMU O YaCTHBIX JIMIAX, C LEIbI0 yCTaHOB-
JIEHUS JTUYHOCTH IOJ03PEBAECMBIX B TEPPOPU3ME U NPOBEICHHUS KOHTPOJS 3a HUMH.
BrocnencTBum HEKOTOpBIE MPaBHUTENbCTBA MOCTABIJIM MOJ YIpo3y MAENO 3aIIUTHI
IIpaBa Ha HENMPUKOCHOBEHHOCTHh YAaCTHON XU3HM IIyTEM OTKa3a OT pacHpOoCTpaHEeHUs
HallMOHAJNBHBIX TapaHTUH Ha HENPUKOCHOBEHHOCTH JINYHOCTH Ha OCYIIECTBISEMOE
UMHU COTPYIHHUYECTBO C TPETHUMH CTPAHAMHU U CTOPOHAMH U3 YACTHOTO CEKTOpa.

GE.09-17806
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Tako#i BeIBOA OBLI HEJABHO caeNaH no aeny Opeanuzayus "Meswcoynapoonaa amuucmus"
u Op. npomus [ocona Makkounenna u opyeux, okpyxHnoi cyx Coennnenssix llltaros mo
10kHOMY OKpyry Hero-Mopka, 20 asrycra 2009 roxa.

CMm. okpyxHoi cyn CoenunenHsix llltaros no ceBepHoMy oKkpyry wmrara Kaponuna,
Ucnamckuii pono Anv-Xapamern u Op. npomué bywa u opyeux, 1 mas 2009 rona.

Cwm. ECIIY, Knacc npomue I'epmanuu, 6 centsops 1978 roga, myHkr 38.

Cwum. G. Hosein, International Co-operation as a Promise and a Threat, in Cybercrime and
Jurisdiction: A Global Survey (T.M.C. Asser Press), 2006.

19



A/HRC/13/37

20

41. Tpetbu CTOPOHHI, HapuMep OaHKH, Teae(OHHBIE KOMIIAHNH U Ja)ke Kubepka-
¢e, B HacTOAIIEeEe BpeMs pacroiaraloT OOIIMPHBIM MacCHBOM JAHHBIX O YAaCTHBIX JIH-
nax. B cumry 3Toro JOCTyn K TakoW WHGOPMALHH IMO3BOJSAET MOTyJaTh BaXKHBIE MOJ-
poOHOCTH O YacTHOH XU3HU OTAENBHEIX JHI. B TO ke BpeMs rocygapCcTBeHHBIE Op-
TaHBl MOTYT MOJNYYUTh JOCTYII K TakOoW WH(GOpPMAaIuH ¢ MEHBIINMH OTPAaHUYCHUSIMH,
geM 3TO OBl UMEJI0 MECTO B ciiydyae MH(POPMAIHH, XPAaHUMOU IO MECTY JKUTEJIbCTBA
CaMUMH YaCTHBIMH JUIAaMHU WU JaXe NPYTHMHU TOCYZapCTBEHHBIMU BEIOMCTBaMH.
Hanpumep, BepxoBubiii cyn CoeamHenHbix LITaToB mocTaHOBUI, YTO, MOCKOJBKY
NaHHBIC, TIPEICTaBIIEMbIe TPETEUM CTOPOHAM, B YaCTHOCTH OaHKaM WIU Tele(oH-
HBIM KOMTIaHUM, "cBOOOIHO" 0OMEHHBAIOTCS C STUMH CTOPOHAMH, YaCTHEIE JINIA HE
HMEIOT 00OCHOBAaHHBIX NMPUYHUH OXKHIATH COONIONECHHS HENPUKOCHOBEHHOCTH YacT-
Hoii sxu3Hu®. B cayuae, KOrja OTCYTCTBYeT KOHCTUTYIIMOHHAS 3allUTa, B COOTBETCT-
BHH C KOTOPOH yCTaHABIMBAETCS MPaBOBas OCHOBA Il BMEIIATEIHCTBA B JKM3Hb Ua-
CTHBIX JHUI[, OpeMs MPUHATHS PEIICHUS B OTHOIICHUH pEearupoBaHUS HA 3ampoc, Io-
CTyMapIMHUH OT TOCYIapCTBEHHOTO BEIOMCTBA, JIOKHUTCS HAa YaCTHYIO OPTaHU3AIHUIO.
Kak mpaBmiio, 4acTHBIH CEKTOp IMPENNOYMUTAET, YTOOBI MPABUTEIHCTBA CO3JaBalIH
MPaBOBYIO OCHOBY, MTO3BOJISIONIYIO 00S3BIBaTh OPTaHU3ANHUH MPEICTABIATH 110 3aIpPO-
cy mH(GOpManuIo 0 YaCTHHIX JUIAX, MOCKOJIbKY 3TO CHHMaeT ¢ HUX 00SI3aHHOCTH ca-
MOCTOATENHHO paccMaTPUBATh BOIPOC MO CYIIECTRY.

42. K TperpuM CTOpPOHAM TakXe IOCTymHaeT Bce Ooxpine obOpameHuii coduparhb
HHPOPMALHUIO B OONBIIHX 00HEMAX, YeM 3TO HEOOXOAUMO, ¥ XPAHUTH 3Ty HHHOPMA-
LU0 B TEYEHHE MPOJOJDKUTEIbHBIX NMepuoaoB BpemMeHu. Hampumep, CoenuHeHHOE
KoponeBcTBO Mpeayioknuio TeIeKOMMYHUKAIIMOHHBIM KOMIIAHUSIM MPOBOJUTH aKTUB-
HBIi MOHUTOPHUHT U cOOp MH(pOpMAIUK 0 paboTe YaCTHBIX JIMIl B PEXKUME OHJIAlH, B
TOM 4YHCJIE€ B COLMAJBbHBIX CETAX, T.€. TaKyl HHpoOpMauuio, s cbopa KOTOPOH y
KOMIIaHHHM HeT 000CHOBAaHHOMN 3aMHTepecoBaHHOCTH®', AHANOTUYHBIM 06pasoM, Obi-
JIM BBICKA3aHbl MHOTOYMCIIEHHbIE KPUTHYECKHE 3aMeYaHusl B OTHOWICHUH JUPEKTHUBBI
EBponeiickoro corsa 06 yaepxanuu uHpopmanuu®. B 2008 ronxy DemepanbHblii
KOHCTUTYLIMOHHBIN ¢yl I'epMaHuu BpEeMEHHO NPHOCTAHOBUI JeicTBUE 3akoHa [ep-
MaHUM 00 OCYLIECTBIEGHHUH DTOW JAMPEKTHBBI, OTMETHUB, UTO "yaepkaHue 0e3 ykaza-
HUsl KOHKPETHOW NPUYMHBI KOH(GUIECHUHAIBHBIX OONIMPHBIX JaHHBIX B OTHOLIEHUU
MPaKTHUYECKU KaXKJOTO JIMIA JUIsl LeJel MpaBUTENbCTBA, KOTOpble Ha MEPHO] XpaHe-
HUsSl JJAHHBIX HE MOT'YT OBITh KOHKPETHO OINpEIENICHbI, MOKET OKa3blBaTh 3HAYHUTEIIb-
Hoe yrueraromee Bosjeiictaue"®. Kpome Toro, nposenennoe B ['epMaHuu uccneno-
BaHME TOJTBEPAHIIO BOZMOXKHOCTH (P (eKTa 3anyruBaHusi B pe3ysibTare MpoBeACHUs
MOJINTHKU 1O XpaHeHWI0 MHpopMmanuu: 52% ONpoIIeHHBIX JIHMI 3asBUJIH, YTO OHH,
CyAsl 1O BCEMY, HE BOCIIOJNB3YIOTCS TEJIEKOMMYHHMKAI[MOHHBIMH CPEJCTBAMH CBSI3U
JUIS. KOHTAKTOB CO CIEIHaJTMCTaMU 10 Ipo0jeMe HapKOMaHHM, NCUXOTeparneBTaMu
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62

Cwm. Bepxosusrii cyn Coenunennsix lItatoB, Cuum npomug wmama Mspuneno, 1979 ron,
B CBSI3M C JaHHBIMH, [IepeAaBaeMbIMHU 10 KOMMYHHUKAHOHHBIM cucTeMaM; u Coedunennvie
HImamor npomus Munnepa, 1976 rox, B OTHOMIEHUH PUHAHCOBOW MH(pOpMAIIUH.

Cwm. British All Party Parliamentary Group on Privacy, Briefing Paper: Inquiry into
communications data surveillance proposals and the Interception Modernisation
Programme, June 2009.

Jupexrusa 2006/24/EC Espomneiickoro napiamenra u Cosera ot 15 mapra 2006 roxa B
OTHOIICHUH AaHHBIX, MOJYICHHBIX HIH 00paOOTaHHBIX B CBSI3H C MPEIO0CTABICHUEM
9JIEKTPOHHBIX KOMMYHHUKAI[HOHHBIX YCIYT OOIIEro MoJb30BaHUs WIIH HCIIOJIb30BAHHEM
KOMMYHHKAIHOHHBIX CeTeil 06IIero mojib30BaHusl, BHOCSIIAs MTOMPABKH B

Hupexruy 2002/58/EC, Oguyuanvuwiii scypuan, L 105(2006), crp. 54-63 (anriuiickoro
TEKCTA).

Pemenne Koncrurynunounoro cyna Ne 256/08, 11 mapra 2008 roga.
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WM ClleNHajucTaMHU 110 BOMPOCAM Opaka BBHIY CyIIECTBOBAHHS 3aKOHOB 00 yuep-
KaHUU JaHHBIX®,.

43. B sTom koHTekcTe CrenuaabHBIH TOKJIATIUK 00CCIIOKOCH B CBSI3M C TEM, 4YTO
BO MHOTHX CTpaHax 3aKOHBI 00 yaepKaHUHU JAaHHBIX OBIIN NMPUHATH 0€3 yKa3aHus Ha
Kakue-1u00 MpaBOBbIE TapaHTHH B OTHOLICHWH NOCTyNa K 3TOM MHPOpManHWH HIN
6e3 yueTa TOro (akTa, 4YTO B HOBBIX TEXHOJIOTHYECKUX pa3paboTKax IpeIonaraercs
CTHpaHWE pPa3NU4IUil MEXAY KOHTCHTOM M KOMMYHHKAaIMOHHBIMH JaHHBIMH. B TO
BpeMs KaK KOHCTHUTYIMOHHBIE TOJIOKEHHUS MPEATOIaraloT yCTaHOBICHHE TapaHTUH B
OTHOIIEHUHU AOCTyIa K KOHTEHTY COOOIIEHUI, MEephl 3alIUTHl )KYPHAJIOB TPAHCAKIUN
nMerT 0ojee OTpaHWUYEHHBIN XapakTep. XOTs 3Ta HHpopManus TakKe MOXET OBITh
HEOOXOAMMOW ISl pacclieJOBaHUM, OHAa TaK)X€ YyBCTBHUTEIbHA C TOYKU 3PEHUS He-
MPUKOCHOBEHHOCTH YaCTHOM XHU3HM, KaK U KOHTEHT NepeaaBaeMbIX COOOIECHHH.

44, C menpio 00psOBI ¢ QUHAHCUPOBAHHEM TEPPOpPH3Ma W OTMBIBAHHEM JEHET TO-
cymapcTBa 00s13anu QUHAHCOBYIO OTpaciib IPOBOAUTH aHAIN3 (PUHAHCOBBIX CIEIOK, C
TeM 9TOOBI B aBTOMaTHYE€CKOM PEXHME MPOBOAUTH Pa3iIHdus MEXIy "OOBIYHBIMHU" U
"momo3purensHBIMA" cnenkamu. Hampumep, B 2005 roxy EBpomnefickuii coro3 mpuHsI
JIUPEKTHUBY O "HEIOMYLUICHNN HCIIOIb30BaHU (PUHAHCOBOM CHCTEMBI ISl €N OTMBI-
BaHMs JIEHET M (DMHAHCHPOBAHUS Teppopu3Ma"®, yCTaHaBIMBAKOIIYI0 TPeGOBaHHUS,
COTJIACHO KOTOPBIM (DMHAHCOBBIEC YUPEXKACHUS MPOSABIAIOT JOKHYIO 3a00TIMBOCTE B
HHQOPMHUPOBAHUH O MOAO3PUTEIBHBIX U "MOPOTOBBIX" MEHCTBUIX OPTaHOB (PUHAHCO-
Boit passenku (ODP). omonuutenbHas oOpaborka 3toit mHpopmauuu ODP to-
MpPEeXXHEMY NPOBOAMUTCS B HENPO3PAUHbIX YCIOBHUSAX, HO TaKHE rOCyJapcTBa, Kak AB-
crpanus® u Kanana®, exeronno o6pabaTeiBaloT MHPOPMALUIO O MUIUIMOHAX ONEpa-
IUH C HCTIOTb30BAaHNEM HOBEHIIMX HHCTPYMEHTOB cOOpa JaHHBIX.

45. Kpome TOTrO, Ha TPETBH CTOPOHBI TAK)KE MOTYT PacHpOCTPAaHATHCS 3aKOHBI
MHOCTPAHHBIX TOCYAapcTB, TpeOytomue packpelTus mHpopmanuu. Hanpumep, mpa-
ButenbcTBo CoenmHeHHBIX llITaToB M31a70 aAMUHUCTPATUBHOE NPEAIUCAHNUE B all-
pec ObmiecTBa BcemupHoi MexOaHkoBckoi (unancoBoi cBsa3zu (CBUDT), kotopoe
SABIISIETCS] OCIBTUICKUM KOOTIEPATHBHBIM YUPEXKJICHHEM, OTBETCTBEHHBIM 3a Iepenady
coobmenuit Mmexnay Oonee wem 7 800 ¢GuHAHCOBEIMH yUpeXIEHUAMH H3 Oolee
200 ctpan. ITonyuuB goctyn k neHtpy AaHHBIX CBU®DT B Coenmuennpix IllTarax,
MuHuncrepcTBo (GUHAHCOB 3TOHW CTPaHBl CMOTTIO YCTAHOBUTH KOHTPOJb 32 COBEpIIae-
MBIMHE 32 pyOexxom B cet CBU®DT ¢puHAHCOBBIMU CIHEIKAMHU C IENbI0 BBISIBICHUS H
YCTaHOBJICHHUS UL, [T003pEBAEMBIX B Teppopu3me68. [IpaBo3amuTHbIE TPYNIBI MO-
nanu 6osiee wem B 20 CynoB HCKOBBIE jKal00bI, B KOTOPEIX yTBEpKJIaeTcs, 4To, Iepe-
nasas 3Ty uHpopmanuio BiuactsM CoenmHeHHbx LltatroB, CBU®T Hapymmr mecT-
HBIE 3aKOHBI O HEMPUKOCHOBEHHOCTH YaCTHON KU3HH,

GE.09-17806
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German Forsa Institute, Meinungen der Bunderburger zur Vorratsdatanspeicherung,

28 May 2008.

Cwum. dupekruBy 2005/60/EC Epomneiickoro napiamenTta u Cosera ot 26 oktsa6pst 2005 roxa
O HEAOMYIIEHUHN HUCIIOJIb30BaHU (1)I/IHaHCOBOI71 CUCTCMBbI IJId ueneﬁ OTMbIBaHHUA ACHET U
¢unancupoBanus teppopusma, Odguyuanvnoiii scypruarn, L 309 (.2005), crp. 15-36.

Cwm. Australian Transaction Reports and Analysis Centre, AUSTRAC Annual Report 2008-
09, October 2009.

Cwm. Financial Transaction and Reports Analysis Centre of Canada, FINTRAC Annual Report
2008, 11 September 2008.

CM. TakXe 3asIBJICHHE 3aMECTHUTEIIS MUHUCTPpaA (1)I/IHaHCOB COGL[I/IHeHHLIX [IITaroB CTIO&pTa
JleBu mo mporpamme oTcieKUBaHHUS (GUHAHCHUPOBAaHUS TeppopusMa, 23 uroHs 2006 rona.
Cwm., Hanipumep, Privacy International, “Pulling a Swift one? Bank transfer information sent
to U.S. authorities”, 27 July 2006
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46. Kpome Toro, O6ecrmokoiicTBO CHemuanbHOTO MOKJIaAYMKa BBI3BIBAET TOT (akKT,
YTO BO3MOXXHOCTH IJISl TMPOBEACHUS HAONIOACHUS WHTETPHUPYIOTCS B TEXHOJIOTHYE-
CKHE€ CTPYKTYPHI M YTO BCE€ ATO CO3JAeT PUCKH IJIs YaCTHBIX JHUI U OpPTaHU3ALHI.
Hampumep, B xonme pa3pa0OoTKH CTaHIApTOB Ha 3aKOHHBIM MepexBar IepemaBaeMoil
nHQOpMAUU K TEIeKOMMYHUKAIIMOHHBIM KOMIAHHAM TPEIBABISIOTCS TpeOOBaHHUS,
COTJIACHO KOTOPBIM MX TEXHOJIOTHH B COOTBETCTBHUH C NMPOCKTOM JOJKHEI OBITH ys3-
BUMBIMH ISl TIepeXBaTa rocyaapcTBaMu NepenaBaeMoid nHpopmanuu. B cBa3u ¢ Ha-
JUYHEeM TaKUX BO3MOXXHOCTeH B I'perum mMenm MecTo 3JI0ymoTpeOiIeHus, Korna He-
W3BECTHBIE TPEThU CTOPOHBI MOTIIM MPOCIYIINBATH MEPETOBOPH MPEeMbEep-MHHUCTpPA
Ipeluu, a Takxke JeCcATKOB APYTUX BHICOKONOCTABIEHHBIX NOKHOCTHBIX nui’’. Co-
BCEM HENAaBHO IMOCTYHHUJIH COOOIIEHHUS O TOM, YTO aHAJIOTHYHBIE BO3MOXHOCTH HC-
MOJTB30BATUCH MpaBUTeNbCcTBOM Mcmamckolt Pecybnuku Mpan nis HaOmromeHUs 3a
JAMIAMM, YYaCTBYIOWIMMH B AeMOHCTpauusax''. C leiblo u30exaHus 3j10ynorpedne-
HUW TEXHOJIOTUH HAOIIOACHUS JOJDKHBI PETHCTPUPOBATD JIHII, TOJYYAOIINX JOCTYH K
IaHHBIM, OJarojaps 4eMy JOJDKEH OCTaBaThCS Cliell, KOTOPBIH caM MOXET OBITh IMOJ-
BEPTHYT NPOBEPKE HA MPEAMET BO3MOKHBIX 3J10yIIOTpedIeHuii’,

47. B TO e BpeMs B HEKOTOPHIX TOCYAapCTBaX MO-NPEKHEMY IIPUMEHSIOTCS KOH-
CTUTYLUMOHHBIe TapaHTuHu. Hanpumep, Kananckas xaptus npae u cBo6oa obecneyn-
BaeT 3aLIUTY HENPHKOCHOBEHHOCTH MH()OPMAIMH, HaXOASLICHCS y TPETbUX CTOPOH,
ecinu B Hel copepxarcs "moApoGHOCTH 00 MHTUMHOHM CTOPOHE KM3HHM M JIMYHBIX
npeanoyTeHusx dacTHoro juua"”. Bee 310 TpebyeT obecneueHus cOajnaHCUPOBAH-
HOCTH B 3aWHTEPECOBAHHOCTH OOLIECTBA IPU 3AIUUTE JOCTOUHCTBA, HENPHUKOCHO-
BEHHOCTH U aBTOHOMMH YaCTHBHIX JHUI ¢ dQPEeKTHBHBIM 00ecIedeHUEM HCIOIHEHUS
3akona’. IOpuauveckas NpakTHKa NpUMeHeHHs EBpOneickoil KOHBEHIIMHU 110 MpaBam
YeJIoBeKa TAaK)Ke MO3BOJIMIA PACIPOCTPAHHUTH IPAaBO HA HENPHKOCHOBEHHOCTh YacT-
HOW XHM3HU Ha WH(POPMAIUIO, HAXOIAIYIOCSA y TpeTbuX cTOpoH. B KoHBeHIum o 3a-
IIMTE JIMYHOCTH B CBA3M C aBTOMAaTHYECKOHl 00pabOTKOIl MepCOHAJIBHBIX NAaHHBIX K
rOCyZapCTBEHHOMY M YaCTHOMY CEKTOpaM INPEABSBISAIOTCS TPEOOBaHHUS MO 3allUTE
nHGOpMaIM¥, KOTOPOH OHM PACIIONaraloT, ¥ OUpeeNseTcs MOPSI0K PeryIupOoBaHus
obMeHa MHOpManueld ¢ TOCYIapCTBEHHBIMU BeIOMCTBaMH. MCKIIOUEHHUS NOMYCTH-
MBI B cllydae He0OXOOUMOCTH 3alIUThl FOCYAapCTBEHHOM 0€301acHOCTH, 0OLUIeCTBEH-
HOW 0e30MacHOCTH WJIH (UHAHCOBBIX MHTEPECOB TOCYAapCTBA, MPECCUCHUS YIrOJIOB-
HBIX MPECTYIUIEHUH WM 3aMIUTHI JIMI WK TIPaB U CBOOO JAPYTUX JIHIL .

D. TIIpumepsbl nepeaoBoii NpaKTUKH

48. CneuuajbHbIl JOKJIAZYHK OOECHOKOSH TEHAGHLUHEH K pacnpoCTpaHCHHIO
MOJHOMOYHUH roCcyIapcTB 110 MPOBEICHUIO HAOMIOACHHS 32 Mpeneisl 00pbOBI ¢ Teppo-
pu3mowm. [Tocne cobwiTrit 11 centsabps 2001 roga 3akoHOIATEIHPHEIMU OpPTaHAMH psila
CTpaH B 3aKOHOJATENLCTBO MO O0pbOEe ¢ TEPPOPU3MOM BBEACHBI MOJOKEHHS 00 HCTe-
YeHUH CPOKa NEHCTBUS M PAaCCMOTPEHUHU MPUMEHEHHS TaKOro 3aKOHOJATENIbCTBA, 10-
CKOJIBKY CJIOXKHMJIOCH MHEHHE, COIVIaCHO KOTOPOMY JJIsi pearupoBaHHs Ha TaKylo

0 Cm. cripaBounyto nupopmanmo B V. Prevelakis and D. Spinellis, “The Athens Affair”, IEEE

Spectrum, July 2007.

IMoxpo6Guee cm. Nokia Siemens Networks, “Provision of lawful intercept capability in Iran”,
22 June 2009.

Cwm. cHOCKY 54.

Cwm. Bepxosubiii cyn Kananel, P. npomue [lnanma, 1993 ron, u P. npomue Tecrunea,

2004 rox.

P. npomue Ilnanma.

Crarbs 9 KoHBEHIIMH O 3alIUTE JUIHOCTH B CBSI3H C aBTOMATHIECKO# 00paboTKOM
MEPCOHAJBHBIX JaHHBIX.
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OMaCHOCTh MOTYT IOTPEOOBATHCS YpPE3BbIUYAHBIC TOJIHOMOUYHS Ha KOPOTKUH MEPHON
BPEMEHH. DTH NOJOXKEHUS 00 MCTEUEHUH CPOKa NEHCTBHUS M PACCMOTPEHUU NpUMeE-
HEHHUs 3aKOHO/ATENbCTBA HE OBUIM PACTIPOCTPAaHEHBI HA HEKOTOPBIE 00IACTH, CBSI3aH-
HBIE C IPHUHITHEM MOJIUTHYECKHX PEIICHHUH, 1 COBCEM HE YYHTBHIBAJIHNCH IPH IPOBE-
JICHNW TOJMTHKHU B JajdbHelmeM. MHOTHE U3 MTOJHOMOYMH 1O MPOBEACHHUIO paccie-
JIOBAaHUH, MPEAOCTABICHHBIX IIPABOOXPAHUTEIBHBIM OpraHaM B COOTBETCTBHH C 3a-
KOHaMu 0 00pbrOe ¢ TeppoprU3MOM, IPENOCTABIIINCH STUM OpTraHaM JUIsl TPOBEACHUS
paccienoBaHUi B 001acTsIX, HE CBSI3aHHBIX C TEPPOPHU3MOM. B To ke Bpems rocymap-
CTBa KOMHUPYIOT APYT y ApYyra HOBOBBEACHUS B IOJIUTHKE 0€3 yueTa MX MOCIEACTBUH
JUISL TIpaB 4eaoBeka. MHOTHe MOJUTHYECKUE PEIIeHUs, yKa3aHHbIE BbIIIE, ObLIN HEp-
BOHAYAJIBHO NMPUHATH B KAYECTBE UYPE3BBIUAWHBIX, HO BCKOPE MX CTATyC OBUI IOBBI-
IIeH /0 yPOBHS PETHOHAJIbHBIX W MEXIyHapOAHBIX HOpM. B memom Takoe BMemia-
TEIbCTBO UMEET CYIIECTBEHHbIC HETaTUBHBIC MTOCIEACTBUS A 3alIUTH IIpaBa Ha He-
MPUKOCHOBEHHOCTh YaCTHOM JKM3HH, ITOCKOJIBKY PeUb HET 00 OrpaHUYEHHUH A0CTyMa
K IPaBOBBIM rapaHTHsIM. be3 onpeneneHus KeCTKOro MepeyHs MPaBOBBIX rapaHTHil 1
CII0c000B M3MEpPEHHs CTENEeHH HEOOXOAMMOCTH, COPa3MEPHOCTH WJIN Pa3yMHOCTH
BMEIIATEIbCTBA TOCYAapCTBA HE PacIoyiaraloT OPUEHTHPAMU B 0OJIACTH MHHHMH3a-
IIUN PUCKOB JJIl HENPUKOCHOBEHHOCTH YaCTHOW JKM3HH, KOTOPHIE BO3HUKAIOT BCIE]-
CTBHE IIPOBEACHUS UMHU HOBOW MOMUTHUKH. CHenuanbHbIN TOKJIAaJINK BEISIBHI IPaBO-
BbI€ TapaHTHUHU, KOTOPHIE BO3HHUKIHN B MPONECCE NMPHUHATHS MOIUTHUYECKUX PEHICHUH,
IOpUNIECKON NMPAKTUKH, IPOBEACHUS NMOTUTHYECKUX 0030pOB M NMPUMEHEHHS HaJ-
Jexale MpakTUKH B MUpE.

IIpuHUMI MUHHUMAJbHOW HHTPY3UBHOCTH

49. Hexoropble BUABI BMEUIATEIHCTBA B XKU3Hb YACTHBIX JIHI[ SABISIOTCS 00Jiee HH-
TPY3UBHBIMH 10 CPAaBHEHHIO C ApYruMu. KOHCTUTYHHMOHHAS 3al[UTa COOCTBEHHOCTH
M OTIEJbHBIX JHIl 32 nocienuue 50 jgeT ObuIa pacnpocTpaHeHa HA KOMMYHHUKAIHOH-
Hble CHCTEMBI’’, HH)OPMALHUIO, COAEPIKAIIYI OCHOBHBbIE OHOrpapuuecKUe CBeje-
HMs'', M IIPaBO HAa KOH(UAEHLIUAILHOCTh M HEIPUKOCHOBEHHOCTh UH(OPMALUOHHO-
TEXHOJOTHYECKHX CHCTeM'®. B paMKax 3THX Mep 3alIUThl K FOCYAapCTBaM HpeNbsB-
Ns0TCs TpebOBaHUs HCYEPNaTh HAMMEHEe HHTPY3MBHBIC METOMABI J0 HPUMEHEHHUS
npyrux metonoB. Komurer IMapnamenta CoenunHennoro KoponeBcTBa 1mo BHYTpEH-
HUM J[eJlaM PaccMOTpell U aJalnTUPOBAN 3TH HJEH, KACAION[UECs] COBPEMEHHBIX LIEH-
TPaJU30BAHHBIX CHCTEM KOHTPOJS 3a JAHHBIMU B paMKaX MPUHIHMIIA MUHUMH3ALUU
JIAHHBIX, KOTOPBII T€CHO CBA3aH ¢ MPUHLMIOM 0003HaYeHHUs Lenu . B cBoeM 0630pe
komuTeT [lapiaMeHTa peKOMEHI0BaJl IPABUTEILCTBY "MPENATCTBOBATh TCHACHIIMH K
c6opy [IONOJHUTENbHON MEPCOHaNbHONH HHPOPMANMH W CO3/JaHHIO 0a3 JaHHBIX
6onpmero oorema. JIroboe pemeHrne 0 coO3TaHUM KPYIHOW HOBOW 0a3bl JaHHBIX M 00
obMeHe mHpopManuu o 0azax MAHHBIX WM pealin3alus MPeNIOKEeHHUH M0 paciiupe-
HUIO HAONIOOEHHS JOJDKHO OOOCHOBBIBATHCS NOKazaHHOW moTpedHOCThIO". Cmenm-
aNbHBIM JOKJIAJYNK HACTAWBAeT, YTOOBI IOCYIapCTBa BKIIOYHIM 3TOT HOPHHIUO B
MPOBOJUMYIO B HACTOSIIEE BpEeMsI WIIH OyAYyIIyIO MOJUTHKY, TTOCKOJIbKY OH MO3BOJISET
ONpeNeNsiTh, KaKas MOJUTUKA SIBISIETCS HEOOXOIUMOM U COpa3MEepHOU.
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Cwm. Bepxosnbiit cyn Coennnennsix lltaros, Kamy npomue Coedunennvix [LlImamos,
1967 rox.

CwMm. cHOCKy 74.

Cwm. pemrenne Koncrurynuonnoro cyna 'epmannn Ne 370/07, 27 despanst 2008 roxa.
Cwm. [Tapmament CoenmHenHoro KoponeBcTBa mo BHyTpeHHEM AenaM, "Obdwecmao noo
nabaooenuem?" I[Iamoiti Ooxnao o pabome ceccuu 2007—2008 20006, 8 utonst 2008 roxa.
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IIpuHOMN yka3aHus 1eJH, OTPAHMYMBAIOIIHNII BTOPHYHOE HCIIO0Jb30BAHNE

50. B 10 Bpems Kak 3aKOH O 3allMTE JAaHHBIX JOJDKEH rapaHTHUPOBATh, YTOOBI MH-
dbopmanmst, coOpaHHas AMS OJHOHM II€JIM, HE MCIOJIB30BaNach ¢ KakoH-1MOO Apyrow
L[eJbI0, HAa MOJUTUKY B 00JacTH HAI[MOHAJIBHOW O€30MacCHOCTH M MPaBONPHUMEHEHUE,
KaK TpaBWJIO, TAaKOE OIpaHUYEHHE HE pacHpocTpaHseTcs. DTo obecrmeuynBaeTcs IIy-
TE€M BKIIOYECHHS MOJIOKEHHH O CEKPETHOCTH B MHCTPYKIUH MO BOMPOCY 3aKOHHOCTH
JIOCTyTa, HAalpaBJIEHHUs CyneOHBIX TpeOOBAaHUH O MpENCTABICHUHN OONBIINX 00BEMOB
JIAHHBIX U BBIIAYU CBHUAETEIHCTB 00 OCBOOOXKACHUH OT ACHCTBUSA 3aKOHOAATEIHCTBA,
HalpuMep CBHJETENbCTB 00 MHTEpecax HAallMOHAIbHOU 0€30MacHOCTH, KOTOPHIE OC-
BOOOXIAIOT KOHKPETHYIO 0a3y MaHHBIX OT COOJIOACHHUS 3aKOHOB O HENMPHUKOCHOBEH-
HOCTH 4acTHOH ku3HW. CHenuanabHbI AOKIaJYUK BBIpakaeT O0OECHOKOCHHOCTHh B
CBSI3U C TEM, YTO 3Ta MpaKTHKa OrpaHMYNBAET 3(P(PEKTUBHOCTH HEOOXOIMMBIX TapaH-
THH OT 310ynoTpebinenuil. l'ocynapcTBa B 0043aTeNbHOM MOPSIKE JODKHBI HMETHh B
HaJU4YUU MpaBOBYIO 0a3y, PeTyaupyIOIlYI0 HCIOJIb30BaHME MH(pOpMamuu B APYTHX
LEeIAX B COOTBETCTBUH ¢ KOHCTUTYIHMOHHBIMH MPUHIUIIAMHU M NPUHLIUNIAMH B oOnac-
TH IpaB YejaoBeKa. Takas MpakTHKa JOJDKHA OCYIIECTBISATHCS B PaMKax COONIOACHUS
IIpaB YeI0BEKa, a HE MOCPEACTBOM NPUMEHEHNUS UCKIIOYEHNH M U3BATHH. DTO UMeeT
ocoboe 3HaueHHE B CiIydae, KOrAa MPOMCXOJUT TPAHCTPAHWYIHBIM 0OMEeH MH(pOpMa-
uel; KpoMe TOoro, B ciiydae oOMeHa HHpOpManued Mexay rocyJapcTBaMHy, JOJDKHBI
MO-TIPEXKHEMY IPUMEHATHCS MEPHI 3AUIATHl H COOTBETCTBYIONINE TAPAHTHH®..

IpuHUMI NOAHAA30PHOCTH M PeryJIupyeMoii BbIAAYH pa3pelieHuil HA 3aKOHHbII
AOCTYH

51. C menpio MHHHMH3AIUH Bpela W 3I0yNOTpeOJIeHn 3a cucTeMaMu Halrone-
HUsL JI0JDKEH OBITh ycTaHoBieH 3¢ dexTuBHbIA Haa3op. CyliecTBYIOUIUE TapaHTHU
TPaJUIMOHHO MPUMEHSIUCH B JOopMe BbIJauu pa3pellieHnii He3aBUCUMbBIM OpPTaHaM B
COOTBETCTBHH C NPOLEAYPOH BbIIAYHM CyAeOHOTO opiaepa H/Wiu 00s3aTENbHOTO s
MCIIOJIHeHUS MPEANUCAHUs, PU 3TOM 00ecleunIach BO3MOKHOCTD JUJISl MPOBEACHUS
HE3aBHCHMOTO HajJ30pa. BMecTe ¢ TeM BO MHOTHX PEUICHHUSX MOJUTUYECKOrO Xapak-
Tepa NpeANPUHUMANINCH IONMBITKH OFPAHHUYHUTh HAA30p WU nepearh GYHKIUU MO BbI-
Jade paspelieHui Ha 0oJjiee HU3KHME YPOBHHU: B 3aKOHAX O MepeXBare rnepeaaBaeMoi
nH(OpPMAIUU B OTHOLICHUU HEKOTOPHIX BUJOB TakoW MHPOpMAUu TPeOOBAHUS B OT-
HOIICHHUH BBIJIaYU Pa3pelieHUil CBEJeHbl K MUHUMYMY; BBIJAIOTCS CEKPETHBIE MpPEej-
MUCAaHMSI C LENbI0 MONYYeHHUs AOCTyna K uHOopManuu, AepKaTeasIMU KOTOPOU SB-
JSIOTCSI TPEThH CTOPOHBI, @ TAKXKE OIPAHUYMBAIOTCS BO3MOXHOCTH IS OOpalieHus
3a cyaeGHOM 3aIUTOH; U TOCYAapCTBA BO BCE OONBINMX MACIITa0ax MO3BOJAIOT CIe-
UATBHBIM CIYX0aM U MPaBOOXPAHUTEIBHBIM OpPTraHaM CaMOCTOSTEIbHO MPUHUMATH
pelieHusl 0 J0CTyIe K MEePCOHANbHON MH(pOpMAIUU, B TO BpeMs KaK paHee CyI[ecCT-
BOBaja HEOOXOAMMOCTHh B 3aJICHICTBOBAHUM OMPEACICHHBIX MPOIEAYpP BBIIAYHM pa3s-
pelIeHMi He3aBUCUMBIM OPTaHOM M JICHCTBOBAJA MPOIEypa MOJ0TYCTHOCTH.

52. HekoTopsle TocyaapcTBa NMPUHSIM MEpbl, HApaBJIeHHbIE IPOTUB OCIA0ICHUS
cooTBeTcTByOmUX rapantuii. B Coenunenneix llltaTax mocie paccMOTpeHHUs psana
CyAeOHBIX JIeJ U B CBSI3M C YCTAHOBIEHHEM B COOTBETCTBUHU C 3aKOHOM O IAaTPHUOTHU3-
me CIIIA tpebGoBaHui 0 BblJjaue MOBTOPHBIX pa3pelieHUH BHOBb ObLIM MPHUHSTHI Me-
PBI IO CO3/IaHUIO0 BO3MOXHOCTEH MPOBEIEeHHUS CyleOHOro paccMOTpeHus. MI3MeHeHus,
BHeceHHble B npakTuky lIBeuun u Coenunennbix IllTaToB B oTHOmEHHH HabIIONE-
HUs 3a mepepaBaeMoil MHpoOpMalKel, TO3BOJIMIN BHOBb YCTAaHOBUTH OIPAHUYEHHbBIE

80

B orHOIEHNU apXUBOB, COJIEpKALIUX UMEHA MTACCAXKUPOB, CM., HAIIPUMED, the Article 29
Data Protection Working Party’s opinion 8/2004 on the information for passengers
concerning the transfer of PNR data on flights between the European Union and the United
States of America, 30 September 2004.
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rapaHTuu B (opMme BbIJade CyAeOHBIX OpJAepoB. AHAJIOTHYHBIM oOpa3zoMm, EBpomeii-
CKHMH cyJ MOCTaHOBHWJ, YTO CyAbl OOsI3aHBI paccMaTpHUBaTh BOIPOC O COOTBETCTBUHU
HAIIMOHAJBHBIM 3aKOHAM MEXKTyHAPOJHBIX CIIHUCKOB MOJ03PEBAEMBIX ",

53. CrnenuanpHBIH JOKIATIUK 00CCIIOKOCH TEM, YTO OTCYTCTBUE 3(PPEKTUBHOTO U
HE3aBHCHMOTO KOHTPOJS 33 MPAKTUKON M METOJaMH HaOIIO[EHUs 3aCTaBIsAET MOCTa-
BHTh BONPOC O TOM, SIBJSIETCSI JIM 3aKOHHBIM BMEIIATENbCTBO (M, TaKUM 00pa3om,
MOJIOTYETHBIM) U HEOOXOAUMBIM (M, TaKUM 00pa3oM, copa3MepHbiM). OH MO3UTHBHO
OlleHUBaeT OOJbIIYI0O PaboOTy HAJ30pPHBIX OPraHOB, MPOBOJUMYI0 UMHU B TOCYAapCT-
BEHHBIX BEJIOMCTBaxX, B TOM YHCJI€ BHYTPHUBEJIOMCTBEHHBIMU MOIPA3IeICHUSIMHU, KOH-
TPOJIbHBIMH JIeNIAPTAMEHTAMH M T'eHEPAJIbHBIMH HMHCIIEKTOPATAMH, MOCKOJIbKY OHHU
UIPAIOT KIOYEBYIO POJb B BBISIBJICHUHU 3JI0ynoTpedinenuit. B atoii cBsizu Crenuanb-
HBIA JOKJIaJYUK NPHU3bIBACT K YCUJICHHIO BHYTPUBEJIOMCTBEHHOIO HAA30pa C IENbI0
JIOTIOJTHEHHSI TPOLIECCOB MO BbIJaue pa3pelieHnil He3aBUCUMbIMH OpraHaMu M MPOBe-
JICHUI0 BHEUIHETO Haa3opa. DTa CUCTEMa BHYTPHUBEIOMCTBEHHON M BHELIHEH MOIOT-
4eTHOCTU obecrneuut 3¢ dekTuBHOE QYHKIMOHUPOBAHUE CPEJACTB 3aLIUTHI YACTHBIX
JIUI[ 1 OTKPOET peaybHbIi JOCTYN K MEXaHU3MaM TOJy4YCHHs BO3MEIICHHUSI.

IpuHUMI TPAHCHAPEHTHOCTU U 100POCOBECTHOCTH

54. PacmpocTpaHeHHE peXHMa CEKPETHOCTH HAa CHCTEMBI HAOIIONECHUS MOAPHIBAET
BO3MOXHOCTH NMPOBEJCHUS KOHTPOJIS 3a pealu3anueil MOJTHOMOYHMH TrocygapcTBa co
CTOPOHBI 3aKOHOJIATEIbHBIX OPTAaHOB, CYIE€OHBIX OPTaHOB M OOIIECTBEHHOCTH. HacT-
HBIE JIUI[a MOTYT TOJBEPTaThCsl HEONPABAAHHOMY HAONIOEHHIO, B NIPOIECCE KOTOPO-
ro co3faroTcs (Gainsl ¢ TMYHBIMU JaHHBIMHM IIyT€M CKPBITHOTO cOOpa JaHHBIX M HH-
(bopManuy U BHIHOCATCS OIIMOOYHBIE CYXKACHHUS 0€3 KaKOro-a1u0o0 IMpeIBapuTeIbHOTO
YBEJOMIJICHHS O IpUMEHseMOoH npakTuke. Kpome Toro, B pe3ynbprare OTCyTCTBHS YeT-
KMX W HaJJeXalluX OTPAHWYEHUH B OTHOIICHWM MOJUTHUKH IO MPOBEACHUIO HaOIIO-
JIEHUS CJIOXHO I0Ka3aTh, YTO COOTBETCTBYIONIME IOJHOMOYHS HE HCIOJB3YIOTCA
MPOU3BOIBHBIM M HEM30UPaATEIbHBIM 00pa3oM.

55. IlpuHOuUN TpaHCHApEHTHOCTH M JOOPOCOBECTHOCTH TpeOyeT MpOSBICHHS OT-
KPBITOCTH U HHOOPMUPOBAHUS O NpaKTHKe HabMogeHUs. B HEKOTOpBIX rocynapcTax
JacTHBIC JINIA JOJDKHBI YBEJOMIATHCS O TOM, IZleé M KaKMM 00pa3oM OHHU IMOjABEpra-
I0TCSI HaOJIFOJEHUIO WIIM OHHU YBEJOMJISIOTCS B KpaTdalIlue CPOKH MOCJE TOTO, KaK
OHM OBUIM MOABEPTHYTHI HAONIOAEHNIO. B COOTBETCTBUM ¢ KOHCTUTYLIHOHHBIM PEXKH-
MoM xabeac jara, IpuHATHIM B Jlatunckoilt Amepuke®, u npunsteiMu B EBpone 3a-
KOHaMH O 3alIUTe JAHHBIX YacCTHBIC JHIA JOJKHBI HMETh BO3MOXKHOCTH JUIS TTOTyde-
HUS JOCTYyNa K cOOpaHHOW 0 HUX MH(POPMAINH, COAECPKALICHCA B XpaHWJINIIAX JIaH-
HBIX M CHCTEMax HaOIIOACHUS, a TAaKKe BHECEHHS B TaKylo MH(OpPMAIUI0 CBOUX KOP-
pexktuBoB. ObecrnieueHHe TakuWX ITPaB JODKHO HOCUTh TPAHCTPAHMYHBIM XapakTep
Onaromapst 00€CIeYeHNI0 3alIUThl TPABOBBIMU PEXUMaMH HE TOJIBKO I'paXkJaH, HO U
HerpaxiaH.

56.  Jlns mOHMMAaHUS HPEUMYIIECTB U OTPAHUYICHUN METOJOB HAOIIOJEHUS BaXXHOE
3HaYeHHE UMEET MPOBEACHUE OTKPHITOrO OOCYXACHHUS M KOHTPOJSA, C TEM 4TOOBI 00-
IIECTBEHHOCTh MOTJIa MOHSATH HEOOXOJUMOCTh M 3aKOHHOCTH NPOBOAMMOIO HaOIfo-
neHnsd. Bo MHOrnx rocygapcTBax mapjiaMeHTaM M HE3aBHCHUMBIM OpraHaM ObLIO TO-
pydY€HO NpoBeIcHHE 0030pOB MOJHUTHKU M HPOLEAYp IPOBEICHUS HAONIOJACHUSA, a B
HEKOTOPBIX CIydYasX MM IIPEJOCTABISIACh BO3MOXXHOCTH Y4acTHS B PacCMOTPEHUH

GE.09-17806
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Hccun Ab6oynna Kaou u Meosicoynapoonulii pono "Anv-bapaxaam" npomus Cosema u
Komuccuu, cents6pp 2008 rona.

Cwm., Hanpumep, Koucruryuus Bpasunuu, crarss 5 (LXXI); Koncruryuus [Taparsas,
crarbst 135; Koncruryuuss ApreHTuHsl, ctarhs 43.
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3aKOHOIIPOCKTOB A0 UX NMPUHATUS. Ilo3uTHBHOE 3HAYEHHE B dTOU CBSI3H MMEIIO BKJIIO-
YCHHUEC B 3aKOHOAATCIIbHBIC AKTHI MOJIOKEHUH 00 HCTEUCHHU CpoOKa H€I>'ICTBH}I u nepe-
CMOTP€E 3aKOHOAATEJIbCTBA.

Hpunuun 3¢gdekTHBHON MOJEePHU3ALUHT

57.  Jlaxe c y4eTOM TOTO, YTO CTAaHOBHTCS BCE IPOIIE IOIydaTh Bce Oonee KoOHU-
JIEHIMAJIBbHYI0 HH(OpMAIHNIo, FOCY1apcTBa, TEM HE MEHee, He pa3paboTaau COOTBET-
CTBYIOLINE MepHl 3aMHUTHl. PaKTHYECKH BO UMsI OOHOBJICHHS CBOMX IOJTHOMOYHH I10
MPOBEACHUIO HAONIONEHHS TOCyAapcTBAa B HEKOTOPBIX CIydasX MpelHaMEpEeHHO
CTPEMUIUCH K MPUMEHEHHUIO YCTAPEBIINX M MAJIOJEHCTBEHHBIX PEXKMMOB T'apaHTHH B
OTHOIIEHHH Bce Oosee KoHpuaeHmuanbHoi wuHpopmamun®. CosHaBas HeoOXomH-
MOCTB B PACCMOTPEHHMH BOIIPOCA O TOM, KAKUM 00pa3oM M3MEHEHHs B TEXHOJOTHH H
MTOJINTHKE MOTYT OKa3bIBaTh HETaTHBHOE BIMSHHE HA YACTHBIX JIMI], HEKOTOPHIE TOCY-
JlapcTBa BBEIU MPOLEAYPY OLEHKH MOCIECACTBUHN AJs HENPUKOCHOBEHHOCTH YaCTHOM
KU3HH, KOTOpas MO3BOJSIET YIUTHIBATh COOOpaKEHNU, CBSI3aHHBIE C HENPUKOCHOBEH-
HOCTBIO YaCTHOM XHU3HM NpPH pa3padOTKe HOBBIX METOJOB HAaONIOAEHUS U, B TOM UYHC-
JIe OI|CHUBATh OTHOIIEHHWE AMPEKTHUBHBIX OPTaHOB KO MHOTHUM W3 IIPUBEJEHHBIX BBIIIE
MPUHIUIIOB, B YaCTHOCTH K MHHUMH3aIMH 00beMa cOOMpaeMbIX JaHHBIX U IpaBy Ha
nosiydeHue BosMemeHus. CrnenuanbHBIA JOKIAJYMK I0JaraeT, 4To HCI0JIb30BAaHUE
TaKUX MHCTPYMEHTOB, KaK OIICHKA MOCJIEACTBUI M HENPHUKOCHOBEHHOCTH YaCTHOM
KHU3HHU, MOXKET CII0COOCTBOBATh MHPOPMHUPOBAHNIO OOIECTBEHHOCTH O NMPAKTHKE Ha-
OmrofieHUS MapaienbHo ¢ GOpMUPOBaHMEM KYIBTYPHl B 00JaCTH HEIPUKOCHOBEHHO-
CTH YacCTHOH XM3HM B TOCYAapCTBEHHBIX BEJOMCTBaX B CBA3M C Pa3pabOTKOH uMMH
HOBBIX CHCTEM HaONIOJEeHHs ¢ Ieabio 60pb0bI ¢ TeppopusMoM. Kpome Ttoro, HeoOXxo-
JIUMO TIPUHATH MEXAYHAapOAHBIE HOPMBI, 00sA3BIBAIOIINE TOCYyJapcTBa 00ecrneuynBaTh
YCUJICHUE TapaHTHH C y4eTOM TEXHOJIOTHYECKUX U3MEHECHHH.

BbiBOABI B PE€KOMEHIAIIUH

BrIBoABI

58. CrhneunmnajbHBbIi JOKJIATYNK 00€CNOKOEH TE€M, YTO SIBJEHHUS, KOTOpbIe pa-
Hee CYNTAJNCH HCKIKYEHUSIMH, B HACTOs1Ilee BpeMsl pacCMATPHBAKOTCHA B Kaye-
cTBe HOpMBI. Bo—mnepBbIX, rocynapcrea 0oJjiee He OrPAHUYHUBAIOT NPHUMEHEHHE
4ype3BbIYaiHBIX cXeM HaluaioneHHs 00pb00Oii ¢ Teppopu3MoOM, a HaNpoOTUB, pac-
NPOCTPAHAKT 3TH NOJHOMOYHS MO NMPOBEACHUIO HAOIIONCHUSA AJA NOCTHIKEHUS
J00bIX HeJell. Bo—BTOpPBIX, NpaKTHKAa HAOJIONEHUsS] B HACTOsIlee BpeMs SIBJIfA-
eTcsl YKOPEHUBIIMMCS 3JIeMEHTOM B Mpolnecce NPUHATHA MOJHUTHYECKHX pelle-
Huii. CeronHsi MMEHHO KPHUTHKAM NpOBeJeHUs HEONPaBIAHHOIO HalJIOdeHHs
He00X0AMMO A0KA3bIBATh, MOYEeMY HeT He00XOAUMOCTH B cOope JONOJHUTENbHOI
uHpopManuu, B TO BpeMsi Kak OpeMsl AOKAa3bIBAaHHS HeO0OXOAMMOCTH BMelIa-
TeJbCTBA J0J’KHO BO3JIaraThcsl Ha rocyiapcrso. B—Tperbnx, nmpousoumso cHHU-
JKeHHe KadecTBa 3¢ (eKTHBHOCTH NPaKTHYeCKHN BCeX MPaBOBLIX Mep, o0ecnedyn-
BAKOIIMX 3aIIUTY U FapaHTHH. Bce 3TO NPOMCXOAUT, HECMOTPS HA TO, YTO TEXHO-
JIOTHYEeCKHe M3MEHEHHsl c031alT Bce 0oJiee 3¢ dexTuBHBIC H 00Jiee IIMPOKHE
BO3MOKHOCTH I BefleHUs1 HaOuonennsi. OqHako npuYnHa Han6oJbIero oec-
NOKOIiCTBA CBSI3aHA C TeM, YTO 3TH TEXHOJOTMH M NpPOLeAYPHI B HacTosiliee

83

Cwm. the Policy Engagement Network, Briefing on the UK Government’s Interception
Modernisation Programme, June 2009.
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BpeMsl IKCIOPTUPYIOTCHA B JAPyrue CTPaHbI, M 3a4acTyI0 B X0Je 3TOro mpoiecca
MPOUCXOAUT OTKA3 OT CAMBIX 3J1€MEHTAPHBIX Mep 3aIIHUTHI.

59. Heo06xonumo pa3padoTaTs MeKIyHApPOIHbIe MPAaBOBbIe HOPMbI, 00ecmeYu-
BalOUIMe 3aIUTY OT Takux (opm 3a0ynorpedaenusi. Pemenuro 3Toii 3agaun Oy-
JAeT cnocodCTBOBATH MPHBEPKEHHOCTh NMPHHIMNAM, U3JI0KEHHBIM B HACTOS 1M
AOKJIaje, BKJIOYasi ofecnmedyeHHe MAKCHMAJbHO BO3MOKHOH HEMHTPY3UBHOCTH
Ha0JII00eHUA W COYeTaHHe HOBBLIX IOJHOMOYHMH B 3TOHl 00JaCTH C BBeJeHHEM
HalJIeKAWUX rapaHTUuil U orpaHuveHuii, 3pdexTUBHOH Npouexypsl HaA30pa U
BbI1a4U pa3pellleHUii, NpeacTaBJIeHHsS] OTYETHOCTH U NMPOBEJAEHHS HA peryJsp-
HOWi OCHOBe 0030pPOB 3aKOHOJATENbCTBA, KOTOPbIEe JOJKHBI CONPOBOKIATHCH
BCeo0beMJIIOIIMMH 3asIBJIEHUSIMH B OTHOLIEHHUH NMOCJeCTBHIl 1151 HENPHUKOCHO-
BEHHOCTM 4YacTHOM 3Ku3HM. IIMpokoil o0mecTBEHHOCTHM M 3aKOHOJATeJbHbIM
OpraHaM He4acTO NMPeAOCTABJAIACh BO3MOKHOCTh /Ul 00CYy:KIeHHUsI BONmpoca o
TOM, SIBJSIOTCS JIM NOJHOMOYHA N0 00pbde ¢ TeppOPU3MOM He0OXOAMMBIMH, CO-
pa3dMepHbLIMH WJIH omnpaBiaHHbIMH. CrnenuMaabHbIH JOKJATYUK IoJiaraer, 4To
u3JjaraeMble HH’Ke HOBbIe BH/JbI HaJIexkKallell MPAKTHKH MOTYT OKa3aThcsl MO-
JIE3HBIMH 1715l BCeX CTOPOH.

Pexomenaanuu

st 3akoHOaaTEJIbHBIX COOpaHuil

60. CneunajbHbliH JOKJAJYMK BHOBb pPeKOMeHAyeT, 4ToObI Jil00oe BMella-
TeJbCTBO B cepe npaBa Ha HeNPUKOCHOBEHHOCTb YaCTHOM, ceMelHOM KU3HH,
HENMPUKOCHOBEHHOCTh KHJIMIA WJH TaiiHy KOPPeCHOHAEHIUH PeryJIMpoBaoch
MOJIOKEeHMSIMH 3aKOHA, KOTOPbIH OblLJ Obl JOCTYNEH AJisl 001IeCTBEHHOCTH, MaK-
CHMMAJIbHO YeTKHM U COPa3MepHbIM yrpose 0e3omacHocTHM M obOecneuyuBas 3¢-
(exTUBHBIE TapaHTHM OT 3J0ynorpediaenunii. F'ocynapcTrBam cJieayer 100MBaTh-
csl, YTOObI KOMIETEeHTHbIE OPraHbl NPUMEHSIJIN HAaMeHee HHTPY3HBHbIE MeTObI
NpoBeJAeHUs PacclefOBAHUI B cJyuyae, ecJM TaKHe MeTOAbl MO3BOJSIOT C HaJ-
Jexkameid 3(ppeKTUBHOCTHLI0O 00HAPYKHMBATh M NPeAOTBPALIATH CBSA3aHHbIE €
TepPOPHU3MOM NPeCTYNJIeHHs] MM MPHBJEKATh 32 HUX K OTBeTcTBeHHOCcTH. Op-
raHbl, IPMHUMAIOLIHe PelleHUus, JOJKHbI ObITh CTPYKTYPHPOBAHbI TAKHM 00-
pa3oM, 4ToObl Npu 0o0Jiee BBICOKOI CTeNeHH BMENIATEeIbCTBA B YACTHYIO KU3Hb
pa3peuieHre Ha 3TO BbIIaBAJIOCh Obl Ha 00Jiee BLICOKOM yPOBHe.

61. OaHUM U3 MOCTYJIATOB HALMOHAJBHOIO NpPaBa [J0JKHA SIBIAATHCH TPH-
BEP:KEHHOCTh MEKIYHAPOAHBIM HOPMaM MO 3allHTe HeNMPHKOCHOBEHHOCTH 4Ya-
CTHOM ’KM3HHM U NpaB 4eaoBeka. Mcxoas U3 3T0ro, Heo0X0AMMO NPUHSATHE 3AKOHA
0 BceoObeMJIIOLIEH 3aIIUTe JAHHBIX U HENMPUKOCHOBEHHOCTH YaCTHOM KU3HM, C
TeM 4YTOO0bl NPUHUMAJNCh YeTKHeE NPAaBOBbIe MePhI 3aIUThI YACTHBIX JIHI C Ie-
JbI0 HelONYLIEeHUs Ype3MepHOro coéopa nmepcoHajbHoi mHpopmauum, no odec-
NMe4YeHHI0 TOYHOCTH MHGOpPMAUMH, KOTOPbIMH Obl ompeae/siIMCh Npeaesbl Hc-
N0JIb30BAHUSA, XPAHEeHUSA M o0MeHa MH(poOpManueld U KOTOPbLIMU ObI MpexycMar-
pHuBajoch 00513aTeJIbHOE YBEAOMJIEHHE YACTHBIX JHI O MOPsiAKe HCIO0JIb30BAHMS
HH(}OPMAIMH 0 HUX M HaJeJleHHe ITHX JUI NPaBOM NOJYYeHHs J0CTyNa U BO3-
MelleHHs] He3aBHCHMO OT IPaKIaHCTBA M IOPUCAUKIHUH.

62. Heo0xoauMO onpeaeTuTh KeCTKHE MOJHOMOYHS [JIs MPOBeIeHNs He3aBU-
CHMOI0 HAA30pa C HeJbI0 PACCMOTPEHHUS MOJUTHKHU U MPAKTHKH, ¢ TeM YTOOBI
o0ecrevYuTH NMPOBeleHNE KECTKOr0 HAA30pa 32 HCHOJb30BAHHEM HHTPY3HBHBIX
MeTOA0B HalaAeHus: 1 00padoTKOM nepcoHaJbHON UHpopMauuu. B 3T0i cBSA3HM
He J0JIKHO ObITh MecTa [Jisl CEKPeTHON cucTeMbl HAOJIIOAEHUS, HA KOTOPYIO He
pacnpocTpaHsieTcss KOHTPOJIb cO CTOPOHBI 3¢ PeKTHBHOr0 HAA30PHOIO OpPrana, a

27



A/HRC/13/37

28

Ha Bce BUABI BMeIIATEJAbCTBA JOKHO BBIAABAThCs pa3pelieHne He3aBMCHMOIO
oprasa.

63. Jlio6as mpoBoauMMasi B HacTosilllee BpeMsl W NMpeaJjiaraeMasi moJUTHKA 1O
Oopbde ¢ TeppopH3MOM J0JKHA NMPeAyCMATPHBATH NMpPOBeeHHE OLEHOK ee IOo-
CJIeICTBMI 1JISi HENPUKOCHOBEHHOCTH YACTHOM KM3HH, ¢ TeM 4YTOObI Obli1a BO3-
MOKHOCTH [JISI PAcCMOTPEHHUSI M NMpeICTaBJeHUSI HHMOPMANUH O TOM, KAKUM
00pa3oM MOJHTHKA W TEXHOJOIMH 00ecmeYHBAKT CMATYeHHEe PHCKOB JIsl He-
NPUKOCHOBEHHOCTH YACTHOI KU3HHU, a CBI3aHHBbIE ¢ HUMHU aCNeKThl paccMaTpu-
BaJIMCh HA CAMBIX PAHHHUX 3Tanax pa3padoTKU MOJTUTUKH.

64. CroeunaJbHBbIi JOKJIATYHK PeKOMeHAYyeT pa3padorarhb Gojiee dddexTHB-
Hble TAPAHTHH, MO3BOJAIOIINE 00ecNeYnTh 3aIUTY NMPaBa OTAeJbHBIX JHI HA
HENPMKOCHOBEHHOCTh CBOel 4acTHOM KU3HM B npouecce ooMena nudopmaumeii
MeK1y NPaBUTeJbCTBAMH.

65. Kpome Toro, CnenuajabHblii JOKJIATYUK pPeKOMeHIYyeT pa3padoTaTs 0ojee
JKecTKHe Mepbl HOPMATHBHOTIO PeryJUpPOBAaHHs, OTPAHMYMBAIOIIHNE AOCTYN Mpa-
BUTEJBCTB K HHOPMAaLUH, Jep:KaTeIsIMH KOTOPOii ABJISIOTCH TPeThbH CTOPOHBI,
B TOM 4YHCJe CXeMbl NMpPeACTABJEHHS OTYETHOCTH, a TaKiKe MHHHMMH3MPOBAThH
OpeMsi, Bo3/1araeMoe Ha TPeTbH CTOPOHBI O cOOPY AONMOJHUTEJNbHON MHOpMa-
HMU M NPUMEHSITh KOHCTUTYIHOHHbIE U MPABOBbIe TAPAHTHH B cJy4asiX, Koraa
TPeTbH CTOPOHBI e CTBYIOT OT MMEHH IrocylapcTna.

66. CrhneumnanabHbIl JOKJAJYHK TIpeAJaraer IepecMOTpPeTh IOpHANYeECKHeE
¢GopmyanpoBku, ¢ TeM YTOObI He JONYCKATh NPUMEHEHHUs NOJHOMO4YHI 110 60pb-
0e ¢ Teppopu3MoM B UHBIX HeasXx. Ciaeayer pa3padorarb, HOBble CHCTEMBI C yKa-
3aHHeM B TeXHHYEeCKHX TPeOGOBAHUMX OrpaHUYeHHs cepbl UX NPUMEHEHHU.

st npaBuTEJNbCTB

67. CrhneuuanabHbIi AOKJIAAYUK HACTOSITEJIbHO NPHU3bIBAeT NPABUTEJbCTBA
NMpeICTABUTDh NMOAPOOHYI0 HHGOPMALHIO 0 TOM, HACKOJIbKO HX IOJHUTHKA MO MPo-
Be/leHHI0 HA0JII0eH!s] COOTBETCTBYeT MPUHIMIIAM COPA3MEPHOCTH U HEO0OX01H-
MOCTH B COOTBETCTBHM C MEKIAYHAPOJAHBIMH HOPMAMH B 00JIaCTH NMpPaB 4YeJiOBe-
Ka, a Tak)e 0 Mepax, KOTOpPble ObLIM NMPHUHATHI € LeJbI0 HEeAONMYLIEHUs 3J10-
ynorpeo0JieHui.

68. CroneumaJbHBIi JOKJIATYHK PEKOMEHAYET MPOBECTH OTKPHITOE 00CyKIeHHE
U HAJAJMTh NMPOIECC PeryJsipHOro MpeIcTaBJEeHHsS] OTYETHOCTH O peaM3aluu
NpoOrpaMM mno HaOJIJAEeHHMIO ¢ HeabIo coopa uHpopmauuu. Jlokaaabl, npeacTas-
JisieMble 3aKOHOAATEJbHBIM H HAJA30PHBLIM OPraHaM, a TaK:Ke NpPOBeJeHUe He3a-
BHCHMMBbIX 0030p0OB NPAKTUKHU OyAyT cnocoO6cTBOBATH HHPOPMUPOBAHHON pa3pa-
00TKe MOJUTHKH B OyaylieM U NPOBeJeHNI0 00CyKAEeHHsI 110 BONIPOCAM aHTHTep-
POPUCTHYECKON MOJTUTHKH.

69. B a060ii nporpaMMe Ha0JIOAEHHUs], IPOBOAUMOr0 HA OCHOBE CHHCKOB IO-
A03peBaeMbIX HJIH (pailjioB ¢ THYHBIMU AAHHBIMH, J0JI5KEH NMPeIycCMaTPHBAThCH
Ha/AJIeKAINNHA Npolecc NMPUMEHeHHUs TapaHTHi B OTHOLIEHHMH BCeX YaCTHBIX
JINL, BKJIOYasi NPaBo Ha noJjiyyeHue Bo3MemeHusi. Heo0xoqumo npuaepKkuBaTh-
csl MPUHIHUIA TPAHCNAPEHTHOCTH, ¢ TeM YTOObI YaCTHBIE JHIA MOIJIH MOJIy4aTh
HHPOPMALHIO 0 TOM, NOYEeMY U KaKMM 00pa3oM OHU ObLIM BKJYEHbI B CIIMCKH
NoJ03peBaeMbIX MJH 0 TOM, KAKHM 00pa3oM Obla co3gaH ¢ailj ¢ MX JUYHBIMH
AAHHBIMH, a TaK:Ke 0 MeXaHM3MaX 00:KaJ0BaHUs, He CONPSIKEHHBIX C HECEHHeM
HEONPABAAHHOIO0 OpeMeHH.

GE.09-17806
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70. C y4eroM HeH30eKHBIX OMACHOCTEH, CBA3AHHBIX CO CKPBITHBIM cOOPOM
AaHHbIX, CrnienuaabHbIi JOKJIAAYUK PEeKOMEHAYeT, Y4T0ObI JI00as nporpamMMa mno
0opblOe ¢ Teppopu3MOM, CBsiI3aHHasi €O cOopoM HH(pOPMAaUUM, NOABEpPrajach
npoueaype 3 KeCcTKOro M He3aBHCHMOTo Haa3opa. CHemuajbHbIH JOKJIATYHK
TaK»e PeKOMeH]1yeT He pa3padaThiBaTh M He MPHMEHSTh MeTOAbl CKPBITHOIO
c0opa naHHBIX 1J1d HeJseii 00pbObI C TEPPOPU3IMOM.

71. B cBere pucka 3J0ynoTpedjaeHuil Mpu NMpPHUMeHEHUHU TEXHOJIOTHIl HabJII0-
aenusi CnenMaJibHbIA JOKJAAYMK PeKOMEHAYeT, YTOObI HA TEeXHOJOIHMM IO YCH-
JIEHUI0 TAPAHTHUI HENPHUKOCHOBEHHOCTH YAaCTHOM JKU3HU BBHIIEJSJINCH Pecypchl,
pPaBHBIE O 00bEMY pecypcaM, BhIAeJAeMbIM HA HCCJIETOBAHUA U Pa3padoTKM.

das CoBera mo npaBam 4eJioOBeKa

72. CroeunajJbHBIi TOKJATYHK PeKOMEeHAYeT pa3padorarh ri100ajJbHYI NpO-
rpaMmy Mo HApAIIMBAHHMIO MOTEHIMAJIa B 00/1aCTH 321U THl HENMPHKOCHOBEHHO-
CTH YaCTHOM KU3HU. MexAYHAPOAHOMY THPAKHPOBAHUIO 3aKOHOB 10 00opble ¢
TepPPOPU3MOM H I100AJIbHBLIX HOPM B 00J1acTH HalJK0AeHus] TPpedyeTCcs NPOTHBO-
NOCTABUTH 0o0Jiee BHICOKYI0 MH(POPMHPOBAHHOCTH 0 HEOOXOAMMBIX TapaHTHIX
3aIUTHI JOCTOMHCTBA OTAedbHBIX JIHIIL.

73.  CroneumajJbHBbIi TOKJATYHK HACTOATEJbHO mMpu3biBaeT CoBeT M0 mpaBam
YeJIOBEKa YYpeAuTh NPoLecc, KOTOPbIH Obl1 onupaJicss Obl HA CylleCcTBYIOIIHe
NPHHIMOBI 3AIMUTHI AAHHBIX, € HeJbI0 MOATOTOBKH PEKOMEeHJauMii B OTHOIIe-
HUHM Mep no pa3padorke rio0ajbHOI JeKJapauuM O 3alIMTe JAHHBbIX U HeNpH-
KOCHOBEHHOCTH /IaHHBIX.

Jdnst KomurteTra mo npaBam uyejioBeka

74. CroeumaJbHBIi JOKJIATYHK pekoMeHnayer KomMutery mo mpaBaM 4ejoBeKka
NPHCTYNUTh K pa3padoTKe NMPOeKTa HOBOIO 3aMevyaHUs 00Iero xapakrepa mo
cratbe 17 MexkAyHAPOJHOI0 MAKTa O IPAKIAHCKUX M MOJUTHYECKHX MpaBax ¢
HeJbl0 pa3padoTKu HaJJiexalleid npoueAypbl NPOBePKH OrpaHMYeHUl M TeMm
CaMBIM CO3aHMI0 PYKOBO/JCTBA /JJI5l TOCYIAPCTB B OTHOLIEHUH HA/IJIEKAIHUX ra-
panTuii. B 3aMeuanuu o01ero mopsiika cjeayer yAeJUThb J0J:KHOe BHUMaHUe
3alUTe JAaHHBIX B KauecTBe OJHOr0 M3 3JeMEHTOB MPaBa HAa HENMPHUKOCHOBEH-
HOCTBh YACTHOM KU3HHU, KOTOpoe 3aKpenJieHo B cTaTthe 17 IlakTa.
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