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1 . GZ k\h_c ljb^pZlv lj_lv_c k_kkbb \ ���� ]h^m Dhfbkkby ijh\_eZ

ij_^\Zjbl_evguc h[f_g fg_gbyfb hlghkbl_evgh [m^ms_c jZ[hlu \ h[eZklb

we_dljhgghc lhj]h\eb� < dZq_kl\_ \hafh`guo h[eZkl_c� \ dhlhjuo jZ[hlZ

Dhfbkkbb [ueZ [u `_eZl_evgZ b j_Zevgh hkms_kl\bfZ� [ueb gZa\Zgu ljb l_fu�

I_j\Zy l_fZ dZkZeZkv we_dljhgguo ^h]h\hjh\� jZkkfZljb\Z_fuo q_j_a ijbafm

Dhg\_gpbb Hj]ZgbaZpbb H[t_^bg_gguo GZpbc h ^h]h\hjZo f_`^mgZjh^ghc

dmieb�ijh^Z`b lh\Zjh\ �^Ze__ \ l_dkl_ �Dhg\_gpby Hj]ZgbaZpbb H[t_^bg_gguo

GZpbc h dmie_±ijh^Z`_ lh\Zjh\� beb �Dhg\_gpby��� dhlhjZy� ih h[s_fm

fg_gbx� ij_^klZ\ey_l kh[hc \_kvfZ ijb_fe_fu_ jZfdb ^ey we_dljhgguo

^h]h\hjh\ \ hlghr_gbb dmieb�ijh^Z`b lh\Zjh\� ;ueh hlf_q_gh� qlh� gZijbf_j�

fh]ml ihlj_[h\Zlvky ^hihegbl_evgu_ bkke_^h\Zgby ^ey hij_^_e_gby lh]h� \

dZdhf h[t_f_ _^bghh[jZagu_ ghjfu fh]ml [ulv aZbfkl\h\Zgu ba Dhg\_gpbb

Hj]ZgbaZpbb H[t_^bg_gguo GZpbc h dmie_�ijh^Z`_ ^ey j_]mebjh\Zgby k^_ehd�

kh^_j`Zgb_f dhlhjuo y\eyxlky mkem]b� beb ©\bjlmZevgu_ lh\Zjuª� l�_� lh\Zju

�gZijbf_j� dhfivxl_jgu_ ijh]jZffu�� dhlhju_ fh]ml [ulv ijbh[j_l_gu b

^hklZ\e_gu we_dljhgguf kihkh[hf� ;hevrbgkl\h \ujZabeh fg_gb_� qlh�

ijh\h^y lZdb_ bkke_^h\Zgby� g_h[oh^bfh \ iheghc f_j_ mqblu\Zlv jZ[hlm

^jm]bo f_`^mgZ�jh^guo hj]ZgbaZpbc� lZdbo� dZd <k_fbjgZy hj]ZgbaZpby

bgl_ee_dlmZevghc kh[kl\_gghklb �<HBK� b <k_fbjgZy lhj]h\Zy hj]ZgbaZpby

�<LH��

2 . <lhjZy l_fZ dZkZeZkv mj_]mebjh\Zgby kihjh\� ;ueh hlf_q_gh� qlh JZ[hqZy

]jmiiZ ih Zj[bljZ`m m`_ ijbklmibeZ d h[km`^_gbx lh]h� dZdbf h[jZahf

g_h[oh^bfh baf_gblv beb bklhedh\Zlv kms_kl\mxsb_ ijZ\h\u_ ^hdmf_glu

aZdhgh^Zl_evgh]h oZjZdl_jZ� k l_f qlh[u kZgdpbhgbjh\Zlv bkihevah\Zgb_

we_dljhgghc ^hdmf_glZpbb b� \ qZklghklb� mkljZgblv kms_kl\mxsb_ lj_[h\Zgby

\ hlghr_gbb ibkvf_gghc nhjfu Zj[bljZ`guo kh]eZr_gbc� ;ueh \ujZ`_gh

h[s__ fg_gb_� qlh fh`gh [ueh [u ijh^he`blv jZ[hlm ^ey hij_^_e_gby lh]h�

_klv eb g_h[oh^bfhklv \ dhgdj_lguo ghjfZo ^ey kh^_ckl\by jZkrbj_gbx

bkihevah\Zgby f_oZgbafh\ mj_]mebjh\Zgby kihjh\ we_dljhgguf kihkh[hf� <

wlhf dhgl_dkl_ [ueh ij_^eh`_gh m^_eblv hkh[h_ \gbfZgb_ lhfm� dZdbf h[jZahf
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h[_ki_qblv ^hklmighklv f_lh^h\ mj_]mebjh\Zgby kihjh\� lZdbo� dZd Zj[bljZ` b

ijbfbj_gb_� dZd ^ey dhff_jkZglh\� lZd b ^ey ihlj_[bl_e_c� ;ueh rbjhdh

ih^^_j`Zgh fg_gb_ h lhf� qlh jZkrbj_gb_ bkihevah\Zgby we_dljhgghc lhj]h\eb

\_^_l d jZafu\Zgbx jZa]jZgbq_gby f_`^m ihlj_[bl_eyfb b dhff_jkZglZfb�

H^gZdh� dZd [ueh hlf_q_gh� \ jy^_ kljZg bkihevah\Zgb_ Zj[bljZ`Z ^ey

mj_]mebjh\Zgby ihlj_[bl_evkdbo kihjh\ h]jZgbqb\Z_lky hkgh\Zgbyfb�

k\yaZggufb k khh[jZ`_gbyfb im[ebqgh]h ihjy^dZ� b f_`^mgZjh^guf

hj]ZgbaZpbyf [ueh [u g_ijhklh hkms_kl\blv kh]eZkh\Zgb_ ghjf \ wlhc h[eZklb�

;ueh lZd`_ \ujZ`_gh fg_gb_� qlh g_h[oh^bfh mqblu\Zlv jZ[hlm�

hkms_kl\ey_fmx \ wlhc h[eZklb ^jm]bfb hj]ZgbaZpbyfb� lZdbfb� dZd

F_`^mgZjh^gZy lhj]h\Zy iZeZlZ �FLI�� =ZZ]kdZy dhgn_j_gpby f_`^mgZjh^gh]h

qZklgh]h ijZ\Z b <HBK� dhlhjZy Zdlb\gh mqZkl\m_l \ mj_]mebjh\Zgbb kihjh\ \

hlghr_gbb gZa\Zgbc ^hf_gh\ \ Bgl_jg_l_�

3 . Lj_lvy l_fZ dZkZeZkv ^_fZl_jbZebaZpbb lblmevguo ^hdmf_glh\� hkh[_ggh \

h[eZklb ljZgkihjlZ� DZd [ueh hlf_q_gh� fh`gh [u [ueh ij_^ijbgylv mkbeby

^ey hp_gdb p_e_khh[jZaghklb b \hafh`ghklb mklZgh\e_gby _^bghh[jZaguo

aZdhgh^Zl_evguo jZfhd \ ih^^_j`dm jZkrbj_gby ^h]h\hjguo ko_f� dhlhju_ \

gZklhys__ \j_fy nhjfbjmxlky� k l_f qlh[u aZf_gblv ljZ^bpbhggu_

dhghkZf_glu we_dljhggufb khh[s_gbyfb� ;hevrbgkl\h \ujZabeh fg_gb_� qlh

lZdZy jZ[hlZ g_ ^he`gZ h]jZgbqb\Zlvky fhjkdbfb dhghkZf_glZfb� Z ^he`gZ

ho\Zlu\Zlv b ^jm]b_ \b^u i_j_\hahd� Djhf_ lh]h� ihfbfh kn_ju ljZgkihjlgh]h

ijZ\Z lZdh_ bkke_^h\Zgb_ fh]eh [u lZd`_ dZkZlvky \hijhkh\ [_kl_e_kguo

p_gguo [mfZ]� ;ueh hlf_q_gh� qlh ih wlbf l_fZf g_h[oh^bfh hlke_`b\Zlv

jZ[hlm ^jm]bo f_`^mgZjh^guo hj]ZgbaZpbc�

4 . Ihke_ h[km`^_gby Dhfbkkby h^h[jbeZ ij_^eh`_gb_ ijh\_klb

bkke_^h\Zgby ih wlbf lj_f l_fZf� Ohly j_r_gb_ \ hlghr_gbb h[t_fZ [m^ms_c

jZ[hlu g_ fh`_l [ulv ijbgylh ^h ihke_^mxs_]h h[km`^_gby \ JZ[hq_c ]jmii_

ih we_dljhgghc lhj]h\e_� Dhfbkkby \ p_ehf kh]eZkbeZkv k l_f� qlh ih

aZ\_jr_gbb __ gug_rg_c aZ^Zqb� Z bf_ggh ih^]hlh\db ijh_dlZ _^bghh[jZaguo

ijZ\be ih \hijhkZf we_dljhgguo ih^ibk_c� JZ[hqZy ]jmiiZ ^he`gZ [m^_l \

dhgl_dkl_ __ h[s_c dhgkmevlZlb\ghc nmgdpbb ih \hijhkZf we_dljhgghc

lhj]h\eb jZkkfhlj_lv gZ k\h_f i_j\hf kh\_sZgbb \ ���� ]h^m g_dhlhju_ beb \k_

ba \ur_gZa\Zgguo l_f� Z lZd`_ ex[u_ ^hihegbl_evgu_ l_fu� k l_f qlh[u

jZajZ[hlZlv [he__ dhgdj_lgh_ ij_^eh`_gb_ ^ey [m^ms_c jZ[hlu Dhfbkkbb� ;ueh

j_r_gh� qlh [m^msZy jZ[hlZ JZ[hq_c ]jmiiu fh]eZ [u \dexqZlv iZjZee_evgh_

jZkkfhlj_gb_ g_kdhevdbo l_f b ij_^\Zjbl_evgh_ h[km`^_gb_ kh^_j`Zgby

\hafh`guo _^bghh[jZaguo ghjf ih g_dhlhjuf Zki_dlZf \ur_gZa\Zgguo l_f�

5 . Hkh[h_ \gbfZgb_ Dhfbkkby m^_ebeZ g_h[oh^bfhklb h[_ki_qblv

dhhj^bgZpbx jZ[hlu f_`^m jZaebqgufb khhl\_lkl\mxsbfb f_`^mgZjh^gufb

hj]ZgbaZpbyfb� JZa\blb_ we_dljhgghc lhj]h\eb b^_l [ukljufb l_fiZfb� b \

gZklhys__ \j_fy ieZgbjm_lky beb hkms_kl\ey_lky agZqbl_evgh_ qbkeh ijh_dlh\�

dhlhju_ fh]ml hdZaZlv \ebygb_ gZ wlm kn_jm� K_dj_lZjbZlm [ueh ij_^eh`_gh

\_klb gZ^e_`Zs__ gZ[ex^_gb_ b khh[sZlv Dhfbkkbb h lhf� dZdbf h[jZahf

\uihegy_lky dhhj^bgZpbhggZy nmgdpby ^ey g_^hims_gby ^m[ebjh\Zgby \ jZ[hl_

b h[_ki_q_gby kh]eZkh\Zgby \ jZajZ[hld_ jZaebqguo ijh_dlh\� Kn_jZ

we_dljhgghc lhj]h\eb kqblZ_lky h^ghc ba l_o h[eZkl_c� \ dhlhjuo fZg^Zl \

hlghr_gbb dhhj^bgZpbb ^_yl_evghklb� ij_^hklZ\e_gguc XGKBLJ:E

=_g_jZevghc :kkZf[e__c� fh`gh [u [ueh j_Zebah\Zlv k hkh[hc ihevahc ^ey
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fbjh\h]h khh[s_kl\Z� b wlZ kn_jZ aZkem`b\Z_l khhl\_lkl\mxs_]h \gbfZgby

JZ[hq_c ]jmiiu b K_dj_lZjbZlZ1.

6 . P_ev gZklhys_c aZibkdb aZdexqZ_lky \ lhf� qlh[u ij_^klZ\blv JZ[hq_c

]jmii_ ij_^\Zjbl_evgmx bgnhjfZpbx ih \hijhkm h[ we_dljhgguo ^h]h\hjZo� <

aZibkd_ \ kZfhf ij_^\Zjbl_evghf ihjy^d_ jZkkfZljb\Z_lky \hijhk h lhf�

lj_[m_lky eb ^ey we_dljhgguo ^h]h\hjh\ jZajZ[Zlu\Zlv dZdb_�eb[h gh\u_

ijZ\h\u_ ghjfu beb `_ ghjfu� ijbf_gy_fu_ \ hlghr_gbb ljZ^bpbhgguo

^h]h\hjh\� fh]ml hl\_qZlv ihlj_[ghklyf gh\uo f_lh^h\ k\yab �eb[h \

g_baf_gghf \b^_� eb[h ihke_ hij_^_e_gghc Z^ZilZpbb� kl_i_gv dhlhjhc

ih^e_`bl hij_^_e_gbx�� >ey wlbo p_e_c \ aZibkd_ jZkkfZljb\Zxlky g_dhlhju_

iheh`_gby� kh^_j`Zsb_ky \ Dhg\_gpbb Hj]ZgbaZpbb H[t_^bg_gguo GZpbc h

dmie_±ijh^Z`_ lh\Zjh\� dhlhjZy rbjhdh ijbagZ_lky mq_gufb b ijZdlbq_kdbfb

jZ[hlgbdZfb \ dZq_kl\_ ^hdmf_glZ� dhlhjuc g_ lhevdh ho\Zlu\Z_l hkgh\gu_

dhff_jq_kdb_ ^h]h\hju� gh lZd`_ kh^_j`bl iheh`_gby� bf_xsb_ hlghr_gb_ d

h[s_fm ^h]h\hjghfm ijZ\m �gZijbf_j� \ k\yab k lZdbfb \hijhkZfb� dZd

aZdexq_gb_ ^h]h\hjh\� m[uldb b lZd ^Ze__��

7 . JZ[hqZy ]jmiiZ� \hafh`gh� ih`_eZ_l bkihevah\Zlv ZgZeba Dhg\_gpbb

Hj]ZgbaZpbb H[t_^bg_gguo GZpbc h dmie_±ijh^Z`_ lh\Zjh\ \ dZq_kl\_ hkgh\u

^ey k\hbo h[km`^_gbc� mqblu\Zy lhl nZdl� qlh fh]ml ihlj_[h\Zlvky ^hihe�

gbl_evgu_ bkke_^h\Zgby� dZkZxsb_ky kms_kl\mxsbo beb jZajZ[Zlu\Z_fuo

ghjf b ^jm]bo ^hdmf_glh\� g_ihkj_^kl\_ggh ij_^gZagZq_gguo ^ey mgbnbdZpbb

hij_^_e_gguo Zki_dlh\ ijZ\Z� j_]mebjmxs_]h we_dljhggu_ lhj]h\u_ k^_edb� <

dZq_kl\_ ijbf_jZ lZdbo ghjf� gm`^Zxsboky \ ^hihegbl_evghf bamq_gbb� fh`gh

hlf_lblv ?^bghh[jZaguc aZdhg h k^_edZo� aZdexq_gguo k ihfhsvx

dhfivxl_jghc bgnhjfZpbb �XKBL:�� dhlhjuc [ue jZajZ[hlZg \ Kh_^bg_gguo

RlZlZo :f_jbdb� ihkdhevdm [ueh khql_gh� qlh ih^oh^� hkgh\Zgguc gZ k^_edZo

�dmieb±ijh^Z`b lh\Zjh\�� aZdj_ie_gguc \ ?^bghh[jZaghf lhj]h\hf dh^_dk_

�?LD�� g_ y\ey_lky ^hklZlhqguf ^ey j_]mebjh\Zgby dmieb±ijh^Z`b lZdbo

l_ogheh]bq_kdbo mkem] b lh\Zjh\� dZd ijh]jZffgh_ h[_ki_q_gb_� <hafh`gh

ihlj_[m_lky lZd`_ ijbgylv \h \gbfZgb_ lZdb_ ^jm]b_ ihiuldb jZajZ[hlZlv

_^bghh[jZagu_ ghjfu \ hlghr_gbb we_dljhgghc lhj]h\eb� dZd ijh_dl

_^bghh[jZaguo ijZ\be b jmdh\h^ysbo ijbgpbih\ ih we_dljhgghc lhj]h\e_ b

jZkq_lZf �?IWLJ� b Lbih\hc ^h]h\hj we_dljhgghc dmieb±ijh^Z`b �h[Z

^hdmf_glZ \ gZklhys__ \j_fy jZajZ[Zlu\Zxlky FLI��

I. &����������������� ������ ���������������'����
 ����������������
��
��������������������
��������������������� ������������

	� &����������������� ����
���� � ������������

8 . DZd mdZau\Z_lky \ klZlv_ �� Dhg\_gpby Hj]ZgbaZpbb H[t_^bg_gguo GZpbc

h dmie_±ijh^Z`_ lh\Zjh\ ijbf_gy_lky lhevdh d ^h]h\hjZf� dhlhju_ aZdexqZxlky

f_`^m klhjhgZfb� dhff_jq_kdb_ ij_^ijbylby dhlhjuo gZoh^ylky \ jZaguo

]hkm^Zjkl\Zo� LZdhc �f_`^mgZjh^guc oZjZdl_j� \ khhl\_lkl\bb kh klZlv_c 1 ( 2 )

__________________

1  HnbpbZevgu_ hlq_lu =_g_jZevghc :kkZf[e_b� iylv^_kyl q_l\_jlZy k_kkby�

>hiheg_gb_ � 1 7 �:�������� imgdlu 3 8 4 -3 8 8 .
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�g_ ijbgbfZ_lky \h \gbfZgb_� _keb wlh g_ \ul_dZ_l gb ba ^h]h\hjZ� gb ba

bf_\rbo f_klh ^h beb \ fhf_gl _]h aZdexq_gby ^_eh\uo hlghr_gbc beb h[f_gZ

bgnhjfZpb_c f_`^m klhjhgZfb�� Ihkdhevdm \ we_dljhgghc lhj]h\e_ jZaebqb_

f_`^m \gmlj_ggbfb b f_`^mgZjh^gufb k^_edZfb� dZd ijZ\beh� jZafu\Z_lky�

g_h[oh^bfh [he__ lsZl_evgh jZkkfhlj_lv \ur_mihfygmlu_ iheh`_gby

Dhg\_gpbb�

9 . < l_o kemqZyo� dh]^Z klhjhgu ^h]h\hjZ� aZdexq_ggh]h we_dljhgguf

kihkh[hf� mdZau\Zxl� ]^_ jZkiheh`_gu bo khhl\_lkl\mxsb_ dhff_jq_kdb_

ij_^ijbylby� lZdb_ dhff_jq_kdb_ ij_^ijbylby g_h[oh^bfh ijbgbfZlv \h

\gbfZgb_ ijb hij_^_e_gbb f_`^mgZjh^gh]h oZjZdl_jZ k^_edb dmieb±ijh^Z`b� <

lZdhc kblmZpbb we_dljhggu_ ^h]h\hju nZdlbq_kdb g_ bf_xl gbdZdbo hlebqbc ih

kjZ\g_gbx kh kemqZyfb� dh]^Z ^h]h\hj aZdexqZ_lky [he__ ljZ^bpbhggufb

kj_^kl\Zfb� Wlh hlghkblky lZd`_ b d l_f kemqZyf� dh]^Z klhjhgZ bf__l [he__

h^gh]h dhff_jq_kdh]h ij_^ijbylby �^Zgguc \hijhk jZkkfZljb\Z_lky \ klZlv_ 1 0
Dhg\_gpbb�� Ih fg_gbx p_eh]h jy^Z ijZ\h\_^h\� mdZaZgb_ klhjhghc gZ lh� dZdh_

ba jy^Z dhff_jq_kdbo ij_^ijbylbc y\ey_lky khhl\_lkl\mxsbf dhff_jq_kdbf

ij_^ijbylb_f ih hlghr_gbx d dhgdj_lghc k^_ed_� y\ey_lky h^gbf ba \Z`guo

djbl_jb_\ beb ^Z`_ gZb[he__ \Z`guf djbl_jb_f ijb hij_^_e_gbb

f_`^mgZjh^gh]h oZjZdl_jZ ^h]h\hjZ \ khhl\_lkl\bb k Dhg\_gpb_c� dh]^Z klhjhgZ

bf__l g_kdhevdh dhff_jq_kdbo ij_^ijbylbc� Q_ldh_ mdZaZgb_ gZ

khhl\_lkl\mxs__ dhff_jq_kdh_ ij_^ijbylb_ iha\hey_l lZd`_ mkljZgblv ex[u_

ijh[e_fu� k\yaZggu_ k g_h[oh^bfhklvx ij_^hklZ\e_gby klhjhgZf ^hklZlhqghc

bgnhjfZpbb hlghkbl_evgh f_`^mgZjh^gh]h oZjZdl_jZ k^_edb� dZd wlh

ij_^mkfhlj_gh \ klZlv_ ���� \ hlghr_gbb ijbf_g_gby Dhg\_gpbb�

1 0 . ?keb klhjhgu q_ldh g_ mdZaZeb khhl\_lkl\mxsb_ dhff_jq_kdb_

ij_^ijbylby ^h beb \ fhf_gl aZdexq_gby ^h]h\hjZ� \hagbdZ_l \hijhk h gZebqbb

dZdbo±eb[h h[klhyl_evkl\� bkoh^y ba dhlhjuo fh`gh hij_^_eblv

f_klhgZoh`^_gb_ dhff_jq_kdbo ij_^ijbylbc� < k\yab k wlbf� \hafh`gh� ke_^m_l

mqblu\Zlv Z^j_k Z^j_kZglZ we_dljhgguo khh[s_gbc� ?keb dZdZy�eb[h klhjhgZ

bkihevam_l Z^j_k� k\yaZgguc k ^hf_gguf bf_g_f� mdZau\Zxsbf gZ dZdmx�eb[h

dhgdj_lgmx kljZgm �gZijbf_j� Z^j_k� aZdZgqb\Zxsbcky kbf\hehf �.a t� ^ey

:\kljbb� �.n z� ^ey Gh\hc A_eZg^bb b l�^��� fh`gh ml\_j`^Zlv� qlh dhff_jq_kdb_
ij_^ijbylby ^he`gu gZoh^blvky \ ^Zgghc kljZg_� LZdbf h[jZahf� ^h]h\hj

dmieb±ijh^Z`b� aZdexqZ_fuc f_`^m klhjhghc� dhlhjZy bkihevam_l Z^j_k

we_dljhgghc ihqlu� kh^_j`Zsbc mdZaZgby gZ dZdmx�eb[h dhgdj_lgmx kljZgm� b

klhjhghc� dhlhjZy bkihevam_l Z^j_k we_dljhgghc ihqlu� kh^_j`Zsbc mdZaZgb_

gZ dZdmx�eb[h ^jm]mx kljZgm� fh`gh jZkkfZljb\Zlv \ dZq_kl\_ ^h]h\hjZ�

bf_xs_]h f_`^mgZjh^guc oZjZdl_j� IjbagZgb_ xjb^bq_kdh]h agZq_gby Z^j_kZ

we_dljhgghc ihqlu� k\yaZggh]h k dZdhc�eb[h dhgdj_lghc kljZghc \ke_^kl\b_

bkihevah\Zgby ^hf_ggh]h bf_gb� fh`_l h[_ki_qb\Zlv hij_^_e_ggu_

ij_bfms_kl\Z� ihkdhevdm \ wlhf kemqZ_ klhjhgu [m^ml g_ba[_`gh hk\_^hfe_gu

h lhf� qlh ^h]h\hj g_ fh`_l bf_lv \gmlj_gg_]h oZjZdl_jZ� LZdbf h[jZahf�

g_\hafh`gh [m^_l ba[_`Zlv ijbf_g_gby Dhg\_gpbb Hj]ZgbaZpbb H[t_^bg_gguo

GZpbc h dmie_±ijh^Z`_ lh\Zjh\ gZ lhf ebrv hkgh\Zgbb� qlh klhjhgu g_ [ueb

hk\_^hfe_gu h f_`^mgZjh^ghf oZjZdl_j_ bo k^_edb� dZd wlh [u\Z_l \ kemqZ_�

dhlhjuc jZkkfZljb\Z_lky \ klZlv_ 1 ( 2 ) .

1 1 . < khhl\_lkl\bb k \ur_mihfygmluf j_r_gb_f kqblZ_lky� qlh dhff_jq_kdb_

ij_^ijbylby ^Zgghc klhjhgu �_keb hgb g_ mdZaZgu dZdbf�eb[h bguf h[jZahf
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beb bo g_\hafh`gh hij_^_eblv dZdbf�eb[h bguf h[jZahf� gZoh^ylky \ lhc

kljZg_� mdZaZgb_ gZ dhlhjmx kh^_j`blky \ Z^j_k_ we_dljhgghc ihqlu� LZdh_

j_r_gb_ g_ijbf_gbfh \ lhf kemqZ_� dh]^Z Z^j_k g_ iha\hey_l bkihevah\Zlv

ZgZeh]bqgh_ j_r_gb_� ihkdhevdm \ g_f g_ kh^_j`blky mdZaZgby gZ dZdmx�eb[h

k\yav k lhc beb bghc dhgdj_lghc kljZghc� gZijbf_j� \ l_o kemqZyo� dh]^Z \

Z^j_k_ bkihevamxlky lZdb_ ^hf_gu \_jog_]h mjh\gy� dZd �.c o m " , " .n e t� b l�^� Ijb
wlhf fh`gh [ueh [u ml\_j`^Zlv� qlh \ lZdbo kemqZyo ke_^m_l bkoh^blv ba lh]h�

qlh ^h]h\hj \k_]^Z [m^_l bf_lv f_`^mgZjh^guc oZjZdl_j� ih^h[guc \u\h^

fh`gh [ueh [u h[hkgh\Zlv l_f� qlh bkihevah\Zgb_ Z^j_kZ� dhlhjuc g_ k\yaZg k

dZdhc�eb[h dhgdj_lghc kljZghc� \_jhylgh� h[mkeh\e_gh l_f nZdlhf� qlh ^ZggZy

klhjhgZ g_ `_eZ_l kqblZlv k\hbf f_klhgZoh`^_gb_f dZdmx�eb[h dhgdj_lgmx

kljZgm beb `_ `_eZ_l [ulv ^hklmighc \h \k_f fbj_� LZdhc ih^oh^ fh`gh [ueh

[u kh\f_klblv kh klZlv_c ���� Dhg\_gpbb Hj]ZgbaZpbb H[t_^bg_gguo GZpbc h

dmie_±ijh^Z`_ lh\Zjh\� _keb fh`gh [ueh [u bkoh^blv ba lh]h� qlh ex[h_ ebph�

aZdexqZxs__ ^h]h\hj \ we_dljhgghc nhjf_ k dZdhc±eb[h klhjhghc�

bkihevamxs_c ih^h[guc Z^j_k� g_ fh]eh [ulv g_ hk\_^hfe_gh h lhf� qlh hgh

aZdexqZ_l ^h]h\hj �bf_xsbc f_`^mgZjh^guc oZjZdl_j�� Ohly lZdhc ih^oh^

fh`_l khhl\_lkl\h\Zlv Dhg\_gpbb Hj]ZgbaZpbb H[t_^bg_gguo GZpbc h dmie_±

ijh^Z`_ lh\Zjh\� ^ey mklZgh\e_gby lZdbo ij_amfipbc fh]ml ihlj_[h\Zlvky

^hihegbl_evgu_ ghjfu�

1 2 . >ey hij_^_e_gby f_`^mgZjh^gh]h oZjZdl_jZ k^_edb dmieb±ijh^Z`b�

aZdexq_gghc we_dljhgguf kihkh[hf� fh`gh bkihevah\Zlv _s_ h^bg ih^oh^ \

khhl\_lkl\bb k Dhg\_gpb_c� Khhl\_lkl\mxsbc Zevl_jgZlb\guc ih^oh^ fh`_l

hkgh\u\Zlvky gZ hij_^_e_gbb ihgylby �dhff_jq_kdh_ ij_^ijbylb_� ^ey l_o

kemqZ_\� dh]^Z ^h]h\hj aZdexqZ_lky we_dljhgguf kihkh[hf� LZdh_ hij_^_e_gb_

g_ ^he`gh� dhg_qgh `_� baf_gylv h[s_ijbgylh]h agZq_gby ihgylby

�dhff_jq_kdh_ ij_^ijbylb_� \ khhl\_lkl\bb k Dhg\_gpb_c� dhlhjh_ jZajZ[hlZgh

\ ijZ\h\hc ebl_jZlmj_ \ hlkmlkl\b_ hij_^_e_gby ihgylby �dhff_jq_kdh_

ij_^ijbylb_� \ kZfhc Dhg\_gpbb� Ijb wlhf ke_^m_l lZd`_ mqblu\Zlv

g_h[oh^bfhklv h[_ki_q_gby ijhkluo f_lh^h\ hij_^_e_gby dhff_jq_kdbo

ij_^ijbylbc klhjhg� < k\yab k wlbf g_h[oh^bfh ijbeh`blv fZdkbfZevgu_

mkbeby� qlh[u ba[_`Zlv \hagbdgh\_gby kblmZpbb� ijb dhlhjhc [m^_l kqblZlvky�

qlh ex[Zy ^ZggZy klhjhgZ bf__l dhff_jq_kdh_ ij_^ijbylb_ \ h^ghc kljZg_� _keb

hgZ aZdexqZ_l ^h]h\hj we_dljhgguf kihkh[hf� b \ ^jm]hc kljZg_� dh]^Z hgZ

aZdexqZ_l ^h]h\hj [he__ ljZ^bpbhggufb f_lh^Zfb�

1 3 . Ij_bfms_kl\h lZdh]h Zevl_jgZlb\gh]h ih^oh^Z aZdexqZ_lky \ lhf� qlh hg

h[_ki_qbl ijbf_gbfhklv \ hlghr_gbb k^_ehd dmieb±ijh^Z`b� aZdexq_gguo

we_dljhgguf kihkh[hf� \k_o ghjf �h f_`^mgZjh^ghf oZjZdl_j_� h g_kdhevdbo

dhff_jq_kdbo ij_^ijbylbyo �klZlvy ���� Z lZd`_ h[ hk\_^hfe_gghklb klhjhgu

hlghkbl_evgh f_`^mgZjh^gh]h oZjZdl_jZ k^_edb�� ijbf_gbfuo \ hlghr_gbb

k^_ehd dmieb±ijh^Z`b� aZdexq_gguo [he__ ljZ^bpbhggufb f_lh^Zfb� JZ[hqZy

]jmiiZ� \hafh`gh� ih`_eZ_l jZkkfhlj_lv \hijhk h g_h[oh^bfhklb ijh\_^_gby

^hihegbl_evguo bkke_^h\Zgbc \ hlghr_gbb \hafh`gh]h kh^_j`Zgby

hij_^_e_gby ihgylby �dhff_jq_kdh_ ij_^ijbylb_� ^ey p_e_c we_dljhgguo

dhff_jq_kdbo k^_ehd� < k\yab k wlbf fh`_l [ulv ih^gyl \hijhk h lhf� dZdbf

h[jZahf h[s_ijbgylu_ \ ijZ\h\hc ebl_jZlmj_ ihgylby� dZkZxsb_ky

dhff_jq_kdh]h ij_^ijbylby \ ljZ^bpbhgghc lhj]h\e_� gZijbf_j� �klZ[bevghklv�

beb �Z\lhghfguc oZjZdl_j� dhff_jq_kdh]h ij_^ijbylby� fh`gh [ueh [u

i_j_g_klb gZ db[_jg_lbq_kdh_ ijhkljZgkl\h� Ohly JZ[hqZy ]jmiiZ� \hafh`gh�
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ih`_eZ_l ih�ij_`g_fm ijb^_j`b\Zlvky ih^oh^Z� hkgh\Zggh]h gZ ihgylbb

�nmgdpbhgZevguc wd\b\Ze_gl� b bkihevah\Zggh]h \ Lbih\hf aZdhg_

XGKBLJ:E h[ we_dljhgghc lhj]h\e_� fh]ml ihlj_[h\Zlvky lZd`_ _s_ [he__

g_ljZ^bpbhggu_ ijZ\h\u_ ih^oh^u�

"� %�������
��� �� ������������

1 4 . Ohly f_`^mgZjh^guc oZjZdl_j k^_edb b� lZdbf h[jZahf� ijbf_gbfhklv

Dhg\_gpbb Hj]ZgbaZpbb H[t_^bg_gguo GZpbc h dmie_±ijh^Z`_ lh\Zjh\ aZ\bkyl

hl lh]h� ]^_ gZoh^ylky dhff_jq_kdb_ ij_^ijbylby �klhjhg�� \ kZfhc Dhg\_gpbb

g_ kh^_j`blky hij_^_e_gby ihgylby �klhjhgZ�� Ihwlhfm \hagbdZ_l \hijhk h lhf�

dlh \uklmiZ_l klhjhghc ^h]h\hjZ� <f_kl_ k l_f wlhl \hijhk hlghkblky g_ lhevdh

d kn_j_ ^h]h\hjh\� aZdexq_gguo we_dljhgguf kihkh[hf� ihkdhevdm hg

\hagbdZ_l lZd`_ \ l_o kemqZyo� dh]^Z ^h]h\hj aZdexqZ_lky [he__ ljZ^bpbhggufb

f_lh^Zfb� gZijbf_j� dh]^Z ijh^Z\_p ^_ckl\m_l q_j_a ihkj_^gbdZ�

1 5 . Ihkdhevdm \hijhk h[ Z]_glkdbo hlghr_gbyo \ Dhg\_gpbb g_

jZkkfZljb\Z_lky2 � ^ey hij_^_e_gby lh]h� dlh kqblZ_lky �klhjhghc� ^h]h\hjZ�

bkihevam_lky ijbf_gbfh_ \gmlj_gg__ ijZ\h� LZd� gZijbf_j� \ khhl\_lkl\bb k

ijbf_gbfuf \gmlj_ggbf ijZ\hf j_rZ_lky \hijhk h lhf� y\ey_lky eb klhjhghc

dhgdj_lgh]h ^h]h\hjZ kZf ijbgpbiZe beb _]h ij_^klZ\bl_eb� :gZeh]bqgu_

j_r_gby �ijbf_gbfhklv \gmlj_gg_]h ijZ\Z ih \hijhkm h[ Z]_glkdbo

hlghr_gbyo� ^he`gh ijbf_gylvky lZd`_ b \ hlghr_gbb ij_^klZ\bl_e_c \

we_dljhgguo k^_edZo�

1 6 . Ijb jZkkfhlj_gbb \hijhkZ h p_e_khh[jZaghklb \ur_baeh`_ggh]h j_r_gby

ke_^m_l mqblu\Zlv� qlh \hijhk h[ we_dljhgghf ij_^klZ\bl_e_ jZkkfZljb\Zeky

JZ[hq_c ]jmiihc XGKBLJ:E \ dhgl_dkl_ ih^]hlh\db Lbih\h]h aZdhgZ

XGKBLJ:E h[ we_dljhgghc lhj]h\e_� b [ueh \ukdZaZgh h[s__ fg_gb_ h lhf�

qlh dhfivxl_j g_ ke_^m_l ij_\jZsZlv \ km[t_dl dZdbo�eb[h ijZ\ beb

h[yaZl_evkl\ �kf� jmdh\h^kl\h ih ijbgylbx Lbih\h]h aZdhgZ XGKBLJ:E h[

we_dljhgghc lhj]h\e_� imgdl ���� Hl\_lkl\_gghklv aZ ex[h_ khh[s_gb_�

kha^Zggh_ we_dljhggh±\uqbkebl_evghc fZrbghc� ^he`gh \ dhg_qghf kq_l_

g_klb lh �nbabq_kdh_ beb xjb^bq_kdh_� ebph� hl bf_gb dhlhjh]h

ijh]jZffbjm_lky dhfivxl_j� gZijbf_j ^ey \u^Zqb aZdZah\ gZ aZdmidb� ;ueh

lZd`_ \ukdZaZgh fg_gb_ h lhf� qlh klhjhgu� l_f g_ f_g__� \ khhl\_lkl\bb k

\ur_mihfygmluf ijbgpbihf ^he`gu bf_lv \hafh`ghklv k\h[h^gh

hj]Zgbah\u\Zlv ex[mx Z\lhfZlbabjh\Zggmx kbkl_fm k\yab� < k\yab k wlbf�

\hafh`gh� p_e_khh[jZagh hlf_lblv� qlh lZdZy Z\lhfZlbabjh\ZggZy kbkl_fZ g_

[m^_l ijhlb\hj_qblv Dhg\_gpbb� \ dhlhjhc ijyfh ij_^mkfhlj_gh ijZ\h klhjhg

mklZgZ\eb\Zlv k\hb kh[kl\_ggu_ ghjfu �klZlvy ��� JZ[hqZy ]jmiiZ� \hafh`gh�

ih`_eZ_l jZkkfhlj_lv \hafh`ghklv ^Zevg_cr_]h bamq_gby ihke_^kl\bc

nmgdpbhgbjh\Zgby iheghklvx Z\lhfZlbabjh\Zgghc kbkl_fu k\yab \ dhgl_dkl_

aZdexq_gby ^h]h\hjZ�
__________________

2  Kf�� gZijbf_j� O G H , 2 0  M a rc h  1 9 9 7 , Ö s te r r e ic h is c h e  J u r i s te n z e i tu n g  8 2 9  (1 9 7 7 )  =  ^_eh � 1 8 9
IILX� $* 7HVVLQ� �� F e b ru a ry  1 9 9 6 ,  S c h w e iz e r i s c h e  Z e i t s c h r i f t  f ü r  e u ro p ä is c h e s  u n d
in te rn a t io n a le s  R e c h t 1 3 5  (1 9 9 6 ) ;  A G  A ls f e ld , 1 2  M a y  1 9 9 5 , N e u e  J u r is t i s c h e  W o c h e n s c h r i f t
R e c h tsp re c h u n g s -R e p o r t  1 2 0  (1 9 9 6 ) ;  K G  B e r l in ,  2 4  J a n u a ry  1 9 9 4 ,  R e c h t  d e r  in te rn a t io n a le n
:LUWVFKDIW ��� ������  ^_eh � �� IILX� /* +DPEXUJ� �� S e p t e m b e r  1 9 9 0 ,  P ra x is  d e s
in te rn a t io n a le n  P r iv a t -  u n d  Ve r f a h re n s re c h ts  4 0 0  (1 9 9 1 )  = ^_eh � � IILX�
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1 7 . >ey lh]h qlh[u Dhg\_gpby [ueZ ijbf_gbfZ \ hlghr_gbb f_`^mgZjh^gh]h

^h]h\hjZ dmieb±ijh^Z`b lh\Zjh\� g_ lhevdh dhff_jq_kdb_ ij_^ijbylby klhjhg

^he`gu gZoh^blvky \ jZaguo kljZgZo� gh lZd`_ wlb kljZgu ^he`gu [ulv

^h]h\Zjb\Zxsbfbky ]hkm^Zjkl\Zfb Dhg\_gpbb \ hij_^_e_gguc fhf_gl \j_f_gb

�klZlvy ���� beb� _keb wlhl djbl_jbc ijbf_gbfhklb� baeh`_gguc \ klZlv_ �����Z�

g_ \uihegy_lky� kh]eZkgh ghjfZf f_`^mgZjh^gh]h qZklgh]h ijZ\Z ^he`gh

ijbf_gylvky ijZ\h ^h]h\Zjb\Zxs_]hky ]hkm^Zjkl\Z� dZd wlh mdZaZgh \

klZlv_ 1 (1 ) ( b ) .

1 8 . Qlh dZkZ_lky i_j\h]h ba wlbo djbl_jb_\ ijbf_gbfhklb� lh g_ bf__l

gbdZdh]h agZq_gby� aZdexq_g eb ^h]h\hj we_dljhgguf kihkh[hf beb dZdbf�eb[h

^jm]bf f_lh^hf� ihkdhevdm lj_[h\Zgb_ aZdexqZ_lky \ lhf� qlh[u kljZgu� \

dhlhjuo gZoh^ylky dhff_jq_kdb_ ij_^ijbylby klhjhg� y\eyebkv

^h]h\Zjb\Zxsbfb ]hkm^Zjkl\Zfb� < lh `_ \j_fy� _keb f_klhgZoh`^_gb_

dhff_jq_kdh]h ij_^ijbylby hij_^_e_gh� lh g_ khklZ\ey_l ljm^Z mklZgh\blv�

y\ey_lky eb kljZgZ� \ dhlhjhc gZoh^blky dhff_jq_kdh_ ij_^ijbylb_� \ fhf_gl

aZdexq_gby ^h]h\hjZ ^h]h\Zjb\Zxsbfky ]hkm^Zjkl\hf� Wlh aZf_qZgb_ ebrgbc

jZa k\b^_l_evkl\m_l h \Z`ghklb q_ldh]h hij_^_e_gby ihgylby �dhff_jq_kdh_

ij_^ijbylb_� ^ey we_dljhgghc kj_^u�

1 9 . Qlh dZkZ_lky \lhjh]h djbl_jby ijbf_gbfhklb� lh bkihevah\Zgb_

we_dljhgguo kj_^kl\ �\ hlebqb_ hl [he__ ljZ^bpbhgguo kj_^kl\ k\yab� ijb

aZdexq_gbb f_`^mgZjh^guo ^h]h\hjh\ dmieb±ijh^Z`b lh\Zjh\ bf__l agZq_gb_

\ lhf kemqZ_� _keb ijbf_gy_fu_ km^hf ghjfu qZklgh]h f_`^mgZjh^gh]h ijZ\Z

kh^_j`Zl \ dZq_kl\_ dheebabhgghc ijb\yadb mdZaZgb_ gZ f_klh aZdexq_gby

^h]h\hjZ� < lZdhf kemqZ_ hij_^_e_gb_ f_klZ aZdexq_gby ^h]h\hjZ fh`_l [ulv

khijy`_gh k ijh[e_fZfb� \ qZklghklb ba�aZ hlkmlkl\by dhgdj_lguo iheh`_gbc

ih wlhfm \hijhkm� L_f g_ f_g__� _keb ijbf_gy_fu_ km^hf ghjfu qZklgh]h

f_`^mgZjh^gh]h ijZ\Z hlkueZxl d dZdhc�eb[h ^jm]hc dheebabhgghc ijb\yad_

ihfbfh f_klZ aZdexq_gby ^h]h\hjZ� dZd� gZijbf_j� F_`Zf_jbdZgkdZy

dhg\_gpby h ijZ\_� ijbf_gbfhf d ^h]h\hjguf h[yaZl_evkl\Zf� ���� ]h^Z b

JbfkdZy dhg\_gpby h ijZ\_� ijbf_gbfhf d ^h]h\hjguf h[yaZl_evkl\Zf

1 9 8 0 ]h^Z� bkihevah\Zgb_ we_dljhgguo kj_^kl\ g_ ^he`gh ih\e_qv aZ kh[hc

dZdbo�eb[h ijh[e_f� hlebqZxsboky hl ijh[e_f� \hagbdZxsbo ijb

bkihevah\Zgbb [he__ ljZ^bpbhgguo kj_^kl\� Ihwlhfm \ wlhc h[eZklb j_`bf \

hlghr_gbb ^h]h\hjh\� aZdexqZ_fuo we_dljhgguf kihkh[hf� ih�\b^bfhfm� g_

^he`_g hlebqZlvky hl j_`bfZ� ijbf_gy_fh]h \ hlghr_gbb ^h]h\hjh\�

aZdexqZ_fuo dZdbf�eb[h ^jm]bf f_lh^hf� JZ[hqZy ]jmiiZ� \hafh`gh� ih`_eZ_l

ij_^mkfhlj_lv \hafh`ghklv ^Zevg_cr_]h bamq_gby ihgylby �f_klh aZdexq_gby�

^h]h\hjZ iZjZee_evgh k ihgylb_f �dhff_jq_kdh_ ij_^ijbylb_��
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II. �
�������
(��������������

	� )����

2 0 . Dhg\_gpby Hj]ZgbaZpbb H[t_^bg_gguo GZpbc h dmie_±ijh^Z`_ lh\Zjh\

ijbf_gy_lky bkdexqbl_evgh \ hlghr_gbb f_`^mgZjh^ghc dmieb±ijh^Z`b

�lh\Zjh\�� h^gZdh \ Dhg\_gpbb g_ kh^_j`blky hij_^_e_gby lh]h� qlh ke_^m_l

kqblZlv �lh\Zjhf�� L_f g_ f_g__ wlh hlgx^v g_ hagZqZ_l� qlh ihgylb_ �lh\Zju� \

khhl\_lkl\bb k Dhg\_gpb_c ke_^m_l lhedh\Zlv iml_f kkuedb gZ dhgp_ipbb

\gmlj_gg_]h ijZ\Z� DZd b [hevrbgkl\h dhgp_ipbc Dhg\_gpbb Hj]ZgbaZpbb

H[t_^bg_gguo GZpbc h dmie_±ijh^Z`_ lh\Zjh\ �klZlvy �� dhgp_ipby �lh\ZjZ�

^he`gZ lhedh\Zlvky �Z\lhghfgh�� l�_� g_ \ khhl\_lkl\bb k dZdhc�eb[h dhgdj_lghc

\gmlj_gg_c ijZ\h\hc kbkl_fhc� k l_f qlh[u h[_ki_qblv _^bghh[jZab_�

2 1 . < Dhg\_gpbb� dZd ij_^klZ\ey_lky� aZdj_iey_lky \_kvfZ dhgk_j\Zlb\gZy

dhgp_ipby �lh\ZjZ�� ihkdhevdm kh]eZkgh ijZ\h\uf bkke_^h\Zgbyf b

ij_p_^_glghfm ijZ\m hgZ \ hkgh\ghf ho\Zlu\Z_l ^\b`bfh_ fZl_jbZevgh_

bfms_kl\h3 � LZd� gZijbf_j� ih fg_gbx [hevrbgkl\Z bkke_^h\Zl_e_c� ijZ\Z gZ

g_fZl_jbZevgu_ Zdlb\u� gZijbf_j� ijZ\Z ba iZl_glZ� lhj]h\u_ fZjdb� Z\lhjkdb_

ijZ\Z� hij_^_e_ggZy ^hey \ dZiblZe_ dhfiZgbc k h]jZgbq_gghc

hl\_lkl\_gghklvx4 � Z lZd`_ ghm±oZm g_ kqblZxlky �lh\Zjhf�� Wlh hlghkblky

lZd`_ b d g_^\b`bfhc kh[kl\_gghklb�

2 2 . :[khexlgh ykgh� qlh \ur_mihfygmlh_ lhedh\Zgb_ dhgp_ipbb �lh\ZjZ�

hklZ_lky \ kbe_ g_aZ\bkbfh hl lh]h� aZdexq_g eb ^h]h\hj dmieb±ijh^Z`b

we_dljhgguf kihkh[hf beb dZdbfb�eb[h ^jm]bfb f_lh^Zfb� LZdbf h[jZahf� ih�

\b^bfhfm� g_ kms_kl\m_l g_h[oh^bfhklb \ i_j_kfhlj_ dhgp_ipbb �lh\ZjZ� ih

kjZ\g_gbx k kms_kl\mxsbf lhedh\Zgb_f \ khhl\_lkl\bb k Dhg\_gpb_c ^ey

m^h\e_l\hj_gby hkh[uo ihlj_[ghkl_c we_dljhgguo ^h]h\hjh\� L_f g_ f_g__ ih�

ij_`g_fm \hagbdZ_l \hijhk h lhf� ho\Zlu\Z_l eb �Z _keb g_l� lh ^he`gZ eb

ho\Zlu\Zlv� Dhg\_gpby� lh� qlh \ g_dhlhjuo kemqZyo hij_^_ey_lky dZd

�\bjlmZevgu_ lh\Zju� b bgh]^Z fh`_l ho\Zlu\Zlvky lZd`_ hij_^_e_gb_f

ihgylby �mkem]b�� < k\yab k wlbf� \hafh`gh� p_e_khh[jZagh jZkkfhlj_lv� dZdbf

h[jZahf ijh]jZffgh_ h[_ki_q_gb_ jZkkfZljb\Z_lky \ khhl\_lkl\bb k

Dhg\_gpb_c dZd bkke_^h\Zl_eyfb� lZd b km^Zfb� Ih fg_gbx fgh]bo ijZ\h\_^h\�

dmiey±ijh^Z`Z ijh]jZffgh]h h[_ki_q_gby fh`_l ihiZ^Zlv \ hkgh\gmx kn_jm

ijbf_g_gby Dhg\_gpbb� ohly ijh]jZffgh_ h[_ki_q_gb_ g_ y\ey_lky

fZl_jbZevguf Zdlb\hf� ihkdhevdm hgh g_ ba]hlZ\eb\Z_lky ih dhgdj_lguf

ki_pbnbdZpbyf� beb� ^Z`_ dh]^Z j_qv b^_l h klZg^Zjlghf ijh]jZffghf

h[_ki_q_gbb� ihkdhevdm hgh g_ ih^\_j]Z_lky kms_kl\_gguf baf_g_gbyf ^ey

m^h\e_l\hj_gby dhgdj_lguo ihlj_[ghkl_c ihdmiZl_ey� < h[hkgh\Zgbb wlh]h

fg_gby ml\_j`^Z_lky� qlh \ ih^h[guo kemqZyo �jZ\gh dZd b \ kemqZ_ dmieb±

ijh^Z`b dgb] beb ^bkdh\� j_amevlZlu bgl_ee_dlmZevghc ^_yl_evghklb

\hiehs_gu \ fZl_jbZevghf bfms_kl\_� L_f g_ f_g__ \ khhl\_lkl\bb k lZdbf

fg_gb_f ba hkgh\ghc kn_ju ijbf_g_gby Dhg\_gpbb [m^_l bkdexqZlvky dmiey±

ijh^Z`Z ijh]jZffgh]h h[_ki_q_gby \ l_o kemqZyo� dh]^Z hgh g_ bf__l

__________________

3  Kf� O L G  K ö ln ,  2 6  A u g u s t  1 9 9 4 , N e u e  J u r is t i s c h e  W o c h e n s c h r i f t  R e c h ts c h u n g s -R e p o r t
2 4 6 (1 9 9 5 )   ^_eh � 1 2 2 IILX.

4  Kf� Zj[bljZ`guc km^ ijb Lhj]h\h±ijhfure_gghc iZeZl_ <_g]jbb� �� ^_dZ[jy
1 9 9 3 ]h^Z = >_eh � ��� IILX�
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fZl_jbZevghc nhjfu� Z lZd`_ \ l_o kemqZyo� dh]^Z ijh]jZffgh_ h[_ki_q_gb_

i_j_^Z_lky we_dljhgguf kihkh[hf�

2 3 . Fg_gb_ h lhf� qlh dmiey±ijh^Z`Z ijh]jZffgh]h h[_ki_q_gby fh`_l

ho\Zlu\Zlvky Dhg\_gpb_c Hj]ZgbaZpbb H[t_^bg_gguo GZpbc h dmie_±ijh^Z`_

lh\Zjh\ \ ihke_^g__ \j_fy [ueh ih^dj_ie_gh jy^hf km^_[guo j_r_gbc� < k\h_f

fg_gbb Zi_eeypbhgguc km^ =_jfZgbb aZy\be� qlh dmiey±ijh^Z`Z klZg^Zjlgh]h

ijh]jZffgh]h h[_ki_q_gby fh`_l jZkkfZljb\Zlvky dZd dmiey±ijh^Z`Z lh\Zjh\

ih f_gvr_c f_j_ \ l_o kemqZyo� dh]^Z lZdh_ ijh]jZffgh_ h[_ki_q_gb_ g_

ba]hlh\e_gh ih hkh[uf ki_pbnbdZpbyf5 � G_f_pdbc km^ i_j\hc bgklZgpbb \

h^ghf ba ZgZeh]bqguo kemqZ_\ jZg__ ^hklb] ZgZeh]bqgh]h j_amevlZlZ6.

2 4 . K mq_lhf \ur_mihfygmlh]h ij_p_^_glgh]h ijZ\Z klZgh\blky ykgh� qlh ^ey

h[_ki_q_gby _^bghh[jZaby g_h[oh^bfh ^Zlv hij_^_e_ggu_ jZatykg_gby ih

\hijhkm h lhf� ke_^m_l eb kqblZlv ijh]jZffgh_ h[_ki_q_gb_ �lh\Zjhf� ih

kfukem Dhg\_gpbb� ?keb kn_jZ ijbf_g_gby Dhg\_gpbb [m^_l jZkrbj_gZ ^ey

\dexq_gby ijh]jZffgh]h h[_ki_q_gby� lh g_h[oh^bfh lsZl_evgh jZkkfhlj_lv

\hijhk h fZkrlZ[Zo lZdh]h jZkrbj_gby� < k\yab k wlbf� \hafh`gh� ihlj_[m_lky

ijbgylv ijbgpbibZevgh_ j_r_gb_ ih \hijhkm h lhf� ^he`gZ eb Dhg\_gpby

ho\Zlu\Zlv dmiex±ijh^Z`m ijh]jZffgh]h h[_ki_q_gby lhevdh \ lhf kemqZ_�

_keb ijh]jZffgh_ h[_ki_q_gb_ \hiehs_gh \ fZl_jbZevghc nhjf_� beb `_

emqr_� qlh[u Dhg\_gpby ijbf_gyeZkv g_aZ\bkbfh hl lh]h� \ dZdhc nhjf_

ihklZ\ey_lky ijh]jZffgh_ h[_ki_q_gb_�

2 5 . >Z`_ _keb ijh]jZffgh_ h[_ki_q_gb_ [m^_l jZkkfZljb\Zlvky \ dZq_kl\_

�lh\ZjZ� ih kfukem Dhg\_gpbb� dmiex±ijh^Z`m �ijh]jZffgh]h h[_ki_q_gby�

ba]hlh\e_ggh]h ih bg^b\b^mZevguf ki_pbnbdZpbyf�� ih�\b^bfhfm� g_h[oh^bfh

[m^_l bkdexqblv ba kn_ju ijbf_g_gby Dhg\_gpbb� ihkdhevdm \ khhl\_lkl\bb kh

klZlv_c ���� Dhg\_gpby �g_ ijbf_gy_lky d ^h]h\hjZf� \ dhlhjuo h[yaZl_evkl\Z

klhjhgu� ihklZ\eyxs_c lh\Zju� aZdexqZxlky \ hkgh\ghf \ \uiheg_gbb jZ[hlu

beb \ ij_^hklZ\e_gbb bguo mkem]�� JZ[hqZy ]jmiiZ� \hafh`gh� ih`_eZ_l

jZkkfhlj_lv \hijhk h ijh\_^_gbb ^hihegbl_evguo bkke_^h\Zgbc ^ey bamq_gby

\hafh`ghklb ijbgylby ghjf� knhjfmebjh\Zgguo k mq_lhf jZkrbj_gby kn_ju

ijbf_g_gby Dhg\_gpbb Hj]ZgbaZpbb H[t_^bg_gguo GZpbc h dmie_±ijh^Z`_

^ey ho\ZlZ dmieb±ijh^Z`b ijh]jZffgh]h h[_ki_q_gby beb ^jm]bo

g_fZl_jbZevguo ba^_ebc \ db[_jg_lbq_kdhf ijhkljZgkl\_� Z lZd`_ \hafh`guo

ij_^_eh\ g_h[oh^bfh]h jZkrbj_gby kn_ju ijbf_g_gby�

"� *������� ������������

2 6 . <hijhk h lhf� ke_^m_l eb \dexqZlv �\bjlmZevgu_ lh\Zju� �dhlhju_ fh`gh

jZkkfZljb\Zlv lZd`_ \ dZq_kl\_ mkem]� \ ihgylb_ �lh\Zju� kh]eZkgh Dhg\_gpbb�

y\ey_lky mf_klguf g_ lhevdh ijb ijbgylbb j_r_gby h lhf� ho\Zlu\Z_l eb

Dhg\_gpby k^_edb k �\bjlmZevgufb lh\ZjZfb�� >jm]bf ihgylb_f� bf_xsbf

ijbgpbibZevgh_ agZq_gb_� y\ey_lky ihgylb_ �^h]h\hjZ dmieb±ijh^Z`b��

__________________

5  Kf� O L G  K ö ln ,  2 6  A u g u s t  1 9 9 4 , N e u e  J u r is t i s c h e  W o c h e n s c h r i f t  R e c h ts c h u n g s -R e p o r t
2 4 6 (1 9 9 5 )   ^_eh � 1 2 2  IILX.

6  Kf� lZd`_ O L G  K o b le n z , 1 7  S e p te m b e r  1 9 9 3 ,  R e c h t d e r  in te rn a t io n a l e n  W ir ts c h a f t  9 3 4  (1 9 9 3 )   =
^_eh � ��� IILX�
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2 7 . Ohly \ Dhg\_gpbb g_ kh^_j`blky ki_pbZevgh]h hij_^_e_gby ihgylby

�^h]h\hjZ dmieb±ijh^Z`b�7 � dhgp_ipbx lh]h� qlh ke_^m_l jZkkfZljb\Zlv \

dZq_kl\_ �^h]h\hjZ dmieb±ijh^Z`b�� ihiZ^Zxs_]h \ kn_jm ijbf_g_gby

Dhg\_gpbb� fh`gh hij_^_eblv bkoh^y ba jZaebqguo ijZ\ b h[yaZl_evkl\ klhjhg�

LZd� gZijbf_j� �^h]h\hj dmieb±ijh^Z`b� fh`gh hij_^_eblv �b nZdlbq_kdb

hij_^_ey_lky� \ khhl\_lkl\bb k ij_p_^_glguf ijZ\hf dZd ^h]h\hj� \ kbem

dhlhjh]h ijh^Z\_p ^he`_g ihklZ\blv lh\Zj� i_j_^Zlv ex[u_ ^hdmf_glu�

dZkZxsb_ky lh\ZjZ� b i_j_^Zlv ijZ\h kh[kl\_gghklb gZ ijh^Z\Z_fuc lh\Zj� Z

ihdmiZl_ev h[yaZg mieZlblv p_gm aZ lh\Zj b ijbgylv _]h ihklZ\dm�

2 8 . K mq_lhf \ur_mihfygmlh]h kh^_j`Zgby ihgylby �^h]h\hj dmieb±ijh^Z`b�

fh`_l \hagbdgmlv \hijhk h lhf� ho\Zlu\Zxlky eb k^_edb k �\bjlmZevgufb

lh\ZjZfb� �beb mkem]Zfb� lZdbf hij_^_e_gb_f� Ih fg_gbx g_dhlhjuo

bkke_^h\Zgbc� k^_edb k lZdbfb lh\ZjZfb g_ ho\Zlu\Zxlky wlbf hij_^_e_gb_f�

ihkdhevdm hgb hkms_kl\eyxlky \ nhjf_ \u^Zqb ebp_gabc� Z g_ dmieb±ijh^Z`b�

JZaebqby \ mihfygmluo ih^oh^Zo y\eyxlky \_kvfZ kms_kl\_ggufb� >h]h\hj

dmieb±ijh^Z`b� gZijbf_j� hk\h[h`^Z_l ihdmiZl_ey �l�_� �ihevah\Zl_ey�� hl

h]jZgbq_gbc \ hlghr_gbb bkihevah\Zgby ijbh[j_l_ggh]h ijh^mdlZ b lZdbf

h[jZahf q_ldh hij_^_eyxl ]jZgbpu dhgljhey� dhlhjuc fh`_l hkms_kl\eylv

\eZ^_e_p iZl_glZ beb Z\lhjkdbo ijZ\ \ hlghr_gbb bkihevah\Zgby ijh^mdlZ� \

dhlhjhf \hiehs_gZ jZ[hlZ� y\eyxsZyky ij_^f_lhf iZl_glZ beb Z\lhjkdbo ijZ\�

< hlebqb_ hl wlh]h ebp_gabhggh_ kh]eZr_gb_ jZaj_rZ_l ijhba\h^bl_ex beb

jZajZ[hlqbdm �\bjlmZevgh]h lh\ZjZ� �beb mkem]� hkms_kl\eylv dhgljhev aZ

ijh^mdlhf gZ ijhly`_gbb \k_c p_ihqdb ebp_gabjh\Zgby �\ lh \j_fy dZd ijb

dmie_±ijh^Z`_� dZd hlf_qZehkv \ur_� ihevah\Zl_ev hk\h[h`^Z_lky hl lZdh]h

dhgljhey��

2 9 . Ba \ur_baeh`_ggh]h kh \k_c hq_\b^ghklvx ke_^m_l� qlh hlgx^v

g_^hklZlhqgh j_rblv \hijhk h lhf� ke_^m_l eb jZkijhkljZgylv ^_ckl\b_

Dhg\_gpbb Hj]ZgbaZpbb H[t_^bg_gguo GZpbc h dmie_±ijh^Z`_ lh\Zjh\ gZ

�dmiex±ijh^Z`m� �\bjlmZevguo lh\Zjh\� �beb mkem]�� ihkdhevdm wlhl \hijhk

fh`_l [ulv ihijhklm j_r_g \ j_amevlZl_ jZkrbj_gby kn_ju ijbf_g_gby

Dhg\_gpbb� GZqbgZy k jZaebqguo ]bihl_a \ hlghr_gbb k_l_\uo k^_ehd�

dZkZxsboky ijh]jZffgh]h h[_ki_q_gby �beb ^jm]bo g_fZl_jbZevguo ijh^mdlh\�

k\yaZgguo k ijZ\Zfb bgl_ee_dlmZevghc kh[kl\_gghklb�� JZ[hq_c ]jmii_�

\hafh`gh� g_h[oh^bfh [m^_l \ ij_^\Zjbl_evghf ihjy^d_ h[km^blv ih f_gvr_c

f_j_ ke_^mxsb_ ljb dhfie_dkZ \hijhkh\� �� _keb lZdb_ k^_edb [m^ml

jZkkfZljb\Zlvky \ dZq_kl\_ ^h]h\hjh\ �dmieb±ijh^Z`b lh\Zjh\� �\hafh`gh� \

j_amevlZl_ mklZgh\e_gby ghjfu� hkgh\Zgghc gZ i_j_kfhlj_gghf \ZjbZgl_

klZlvb � Dhg\_gpbb�� [m^ml eb fZl_jbZevgh±ijZ\h\u_ ghjfu� aZdj_ie_ggu_ \

Dhg\_gpbb� m^h\e_l\hjylv ijZdlbq_kdbf ihlj_[ghklyf ijbf_gbl_evgh d

k^_edZf lZdh]h jh^Z?  2 ) _keb JZ[hqZy ]jmiiZ ih`_eZ_l j_dhf_g^h\Zlv Dhfbkkbb

jZajZ[hlZlv ghjfu \ hlghr_gbb k_l_\uo k^_ehd� g_ihkj_^kl\_ggh k\yaZgguo k

dmie_c±ijh^Z`_ mkem]� fh`gh eb [m^_l jZajZ[hlZlv lZdb_ ghjfu gZ hkgh\_

iheh`_gbc Dhg\_gpbb Hj]ZgbaZpbb H[t_^bg_gguo GZpbc h dmie_±ijh^Z`_

lh\Zjh\?  3 ) _keb Dhfbkkbb [m^_l j_dhf_g^h\Zgh ijh\_klb jZ[hlm \ hlghr_gbb

k_l_\uo k^_ehd� dhlhju_ dZkZxlky ^h]h\hjh\ dmieb±ijh^Z`b b ^jm]bo ^h]h\hjh\

�gZijbf_j� ebp_gabjh\Zgby� lh\Zjh\ b mkem] �b ex[uo ijhf_`mlhqguo beb

__________________

7  Kf� O G H , 1 0  N o v e m b e r  1 9 9 4 , ö s te r r e ic h is c h e  J u r i s t i s c h e  B lä t te r  2 5 3  (1 9 9 5 )  =  ^_eh � 1 0 6
IILX�
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^hihegbl_evguo dZl_]hjbc� dhlhju_� \hafh`gh� [m^ml kha^Zgu�� fh`_l eb

Dhg\_gpby ihkem`blv dZdhc�eb[h hkgh\hc ^ey jZajZ[hldb k\h^Z ghjf ih lZdhfm

rbjhdhfm ki_dljm \hijhkh\? < oh^_ khhl\_lkl\mxsbo h[km`^_gbc JZ[hqZy

]jmiiZ� \hafh`gh� ih`_eZ_l ijbgylv \h \gbfZgb_ l_dmsb_ h[km`^_gby \ jZfdZo

<k_fbjghc lhj]h\hc hj]ZgbaZpbb �<LH� ih \hijhkm h oZjZdl_j_ lh\ZjZ�

\bjlmZevgh]h lh\ZjZ beb mkem]� lhj]h\ey dhlhjufb hkms_kl\ey_lky \

db[_jg_lbq_kdhf ijhkljZgkl\_�

%� �����������
 ���
��� �� ������������

3 0 . < khhl\_lkl\bb kh klZlv_c ��Z� Dhg\_gpby Hj]ZgbaZpbb H[t_^bg_gguo

GZpbc h dmie_±ijh^Z`_ lh\Zjh\ g_ ijbf_gy_lky d ijh^Z`_ �lh\Zjh\� dhlhju_

ijbh[j_lZxlky ^ey ebqgh]h� k_f_cgh]h b ^hfZrg_]h bkihevah\Zgby� aZ

bkdexq_gb_f kemqZ_\� dh]^Z ijh^Z\_p \ ex[h_ \j_fy ^h beb \ fhf_gl

aZdexq_gby ^h]h\hjZ g_ agZe b g_ ^he`_g [ue agZlv� qlh lh\Zju ijbh[j_lZxlky

^ey lZdh]h bkihevah\Zgby�� < hlghr_gbb wlh]h bkdexq_gby� ih�\b^bfhfm� g_

\hagbdZ_l dZdbo�eb[h jZaebqbc ba�aZ lh]h� qlh ^h]h\hj [ue aZdexq_g

we_dljhgguf kihkh[hf \ hlebqb_ hl aZdexq_gby ^h]h\hjZ [he__ ljZ^bpbhggufb

f_lh^Zfb� DZd b \ lhf kemqZ_� dh]^Z ^h]h\hj aZdexqZ_lky [he__ ljZ^bpbhggufb

f_lh^Zfb� ihdmiZl_ev y\ey_lky _^bgkl\_gguf ebphf� dhlhjhfm ba\_klgu p_eb

k^_edb� ?keb ihdmiZl_ev bgnhjfbjm_l ijh^Z\pZ h k\h_c p_eb� b lZdZy p_ev

aZdexqZ_lky bkdexqbl_evgh \ ebqghf� k_f_cghf beb ^hfZrg_f bkihevah\Zgbb

lh\ZjZ� Dhg\_gpby g_ ih^e_`bl ijbf_g_gbx� L_f g_ f_g__� dZd ke_^m_l ba

ijZ\h\hc ebl_jZlmju� _keb ihdmiZl_ev g_ bgnhjfbjm_l ijh^Z\pZ h lZdhc p_eb�

ijbf_gbfhklv Dhg\_gpbb aZ\bkbl hl kihkh[ghklb ijh^Z\pZ hij_^_eblv lZdmx

p_ev� >ey lh]h qlh[u hij_^_eblv gZebqb_ lZdhc kihkh[ghklb� g_h[oh^bfh

ijbgbfZlv \h \gbfZgb_� dZd b \ kemqZ_ aZdexq_gby ^h]h\hjZ g_we_dljhgguf

kihkh[hf� lZdb_ we_f_glu� dZd dhebq_kl\h ijbh[j_lZ_fh]h lh\ZjZ� bo oZjZdl_j

b l�^�

III. +����

	� ��#��������
�

3 1 . Ohly \ Dhg\_gpbb� dZd hlf_qZ_lky \ klZlv_ ��Z�� \ hkgh\ghf g_

jZkkfZljb\Zxlky \hijhku ^_ckl\bl_evghklb ^h]h\hjZ� \ g_c ijyfh

jZkkfZljb\Zxlky \hijhku nhjfZevghc ^_ckl\bl_evghklb ^h]h\hjh\

f_`^mgZjh^ghc dmieb±ijh^Z`b lh\Zjh\� < klZlv_ �� nZdlbq_kdb

ij_^mkfZljb\Z_lky ke_^mxs__� �G_ lj_[m_lky� qlh[u ^h]h\hj dmieb±ijh^Z`b

aZdexqZeky beb ih^l\_j`^Zeky \ ibkvf_gghc nhjf_ beb ih^qbgyeky bghfm

lj_[h\Zgbx \ hlghr_gbb nhjfu� Hg fh`_l ^hdZau\Zlvky ex[ufb kj_^kl\Zfb�

\dexqZy k\b^_l_evkdb_ ihdZaZgby�� LZdbf h[jZahf� \ klZlv_ �� aZdj_iey_lky

ijbgpbi� \ khhl\_lkl\bb k dhlhjuf \ hlghr_gbb aZdexq_gby b ih^l\_j`^_gby

^h]h\hjZ� gZ dhlhjuc jZkijhkljZgy_lky ^_ckl\b_ Dhg\_gpbb� g_ mklZgZ\eb\Z_lky

gbdZdbo lj_[h\Zgbc \ hlghr_gbb nhjfu8 � b ihwlhfm lZdhc ^h]h\hj fh`_l [ulv

__________________

8  Kf� O G H , 6  F e b ru a ry  1 9 9 6 ,  s te r r e ic h is c h e  Z e i t s c h r i f t  fηr  R e c h tsv e rg le ic h u n g  2 4 8  (1 9 9 6 )  =
^_eh � ��� IILX�
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khklZ\e_g \ mklghc� ibkvf_gghc9 beb \ ex[hc ^jm]hc nhjf_� LZdbf h[jZahf,
h[f_g khh[s_gbyfb we_dljhgghc ihqlu \iheg_ ^hklZlhq_g ^ey aZdexq_gby

^h]h\hjh\ \ khhl\_lkl\bb k Dhg\_gpb_c Hj]ZgbaZpbb H[t_^bg_gguo GZpbc h

dmie_±ijh^Z`_ lh\Zjh\� b wlh fg_gb_ jZa^_ey_l [hevrbgkl\h ijZ\h\_^h\�

3 2 . L_f g_ f_g__ hij_^_e_ggh_ \ebygb_ gZ k\h[h^m ^h]h\hjZ dmieb±ijh^Z`b

fh`_l hdZaZlv h]h\hjdZ� dhlhjmx ]hkm^Zjkl\Zf jZaj_r_gh ^_eZlv \ khhl\_lkl\bb

kh klZlv_c ��� Kh]eZkgh wlhfm iheh`_gbx �>h]h\Zjb\Zxs__ky ]hkm^Zjkl\h�

aZdhgh^Zl_evkl\h dhlhjh]h lj_[m_l� qlh[u ^h]h\hju dmieb±ijh^Z`b aZdexqZebkv

beb ih^l\_j`^Zebkv \ ibkvf_gghc nhjf_� fh`_l \ ex[h_ \j_fy k^_eZlv

aZy\e_gb_ \ khhl\_lkl\bb kh klZlv_c �� h lhf� qlh ex[h_ iheh`_gb_ klZlvb 11 ,
klZlvb �� beb qZklb I I gZklhys_c Dhg\_gpbb� dhlhjh_ ^himkdZ_l� qlh[u ^h]h\hj

dmieb±ijh^Z`b� _]h baf_g_gb_ beb ij_djZs_gb_ kh]eZr_gb_f klhjhg� eb[h

hn_jlZ� Zdp_il beb ex[h_ bgh_ \ujZ`_gb_ gZf_j_gby kh\_jrZebkv g_ \

ibkvf_gghc nhjf_� Z \ ex[hc nhjf_� g_ijbf_gbfh� _keb ohly [u h^gZ ba klhjhg

bf__l k\h_ dhff_jq_kdh_ ij_^ijbylb_ \ wlhf ]hkm^Zjkl\_��

3 3 . < khhl\_lkl\bb k lhedh\Zgb_f g_dhlhjuo ijZ\h\_^h\ wlh iheh`_gb_

hagZqZ_l� qlh� _keb h^gZ ba klhjhg bf__l k\h_ dhff_jq_kdh_ ij_^ijbylb_ \

]hkm^Zjkl\_� dhlhjh_ k^_eZeh aZy\e_gb_ \ khhl\_lkl\bb kh klZlv_c ��� km^Zf

aZij_sZ_lky g_ mqblu\Zlv lj_[h\Zgby \ hlghr_gbb nhjfu� Ih fg_gbx lZdbo

ijZ\h\_^h\� km^u ^he`gu ijbgbfZlv \h \gbfZgb_ \gmlj_ggb_ lj_[h\Zgby \

hlghr_gbb nhjfu� dhlhju_ ijbf_gyxlky \ ]hkm^Zjkl\_� k^_eZ\r_f ^Zggh_

aZy\e_gb_� LZdbf h[jZahf� _keb kh]eZrZlvky k lZdbf fg_gb_f� lh wlh hagZqZ_l�

qlh \hafh`ghklv aZdexq_gby beb ih^l\_j`^_gby ^h]h\hjZ we_dljhgguf

kihkh[hf aZ\bkbl hl \gmlj_gg_]h ijZ\Z ]hkm^Zjkl\Z� k^_eZ\r_]h

khhl\_lkl\mxs__ aZy\e_gb_� LZdbf h[jZahf� ^h]h\hju \ we_dljhgghc nhjf_

[m^ml \hafh`gu lhevdh \ lhf kemqZ_� _keb \gmlj_gg__ ijZ\h ]hkm^Zjkl\Z

^himkdZ_l lZdmx k\h[h^m nhjfu�

3 4 . Kh]eZkgh fg_gbx ^jm]hc ]jmiiu ijZ\h\_^h\� ihke_^kl\by aZy\e_gby \

khhl\_lkl\bb kh klZlv_c �� y\eyxlky g_kdhevdh bgufb� LZdZy h]h\hjdZ g_

ijb\h^bl Z\lhfZlbq_kdb d ijbf_g_gbx lj_[h\Zgbc \ hlghr_gbb nhjfu \

khhl\_lkl\bb k \gmlj_ggbf ijZ\hf ]hkm^Zjkl\Z� k^_eZ\r_]h aZy\e_gb_� <hijhk h

lhf� dZdh_ ijZ\h ijbf_gbfh \ hlghr_gbb nhjfu� kdhj__ j_rZ_lky gZ hkgh\Zgbb

ghjf qZklgh]h f_`^mgZjh^gh]h ijZ\Z� ijbf_gy_fuo khhl\_lkl\mxsbf km^hf�

LZdbf h[jZahf� _keb ghjfu qZklgh]h f_`^mgZjh^gh]h ijZ\Z ij_^mkfZljb\Zxl

ijbf_g_gb_ ijZ\Z h^gh]h ba ^h]h\Zjb\Zxsboky ]hkm^Zjkl\� dhlhjh_ g_ ^_eZeh

ih^h[gh]h aZy\e_gby� ijbgpbi g_ih^qbg_gby lj_[h\Zgbyf \ hlghr_gbb nhjfu�

aZdj_ie_gguc \ klZlv_ ��� [m^_l ih^e_`Zlv ijbf_g_gbx g_kfhljy gZ lhl nZdl�

qlh h^gZ ba klhjhg bf__l k\h_ dhff_jq_kdh_ ij_^ijbylb_ \ ]hkm^Zjkl\_�

k^_eZ\r_f aZy\e_gb_ \ khhl\_lkl\bb kh klZlv_c ��� ?keb `_ ghjfu

dheebabhggh]h ijZ\Z [m^ml ij_^mkfZljb\Zlv ijbf_g_gb_ ijZ\Z ]hkm^Zjkl\Z�

k^_eZ\r_]h aZy\e_gb_� lh ghjfu lZdh]h ]hkm^Zjkl\Z¸ dZkZxsb_ky lj_[h\Zgbc \

hlghr_gbb nhjfu� [m^ml ih^e_`Zlv ijbf_g_gbx�

3 5 . <ur_baeh`_ggu_ ^h\h^u k\b^_l_evkl\mxl h lhf� qlh fh]ml \hagbdZlv

kemqZb� dh]^Z� g_kfhljy gZ ijbf_gbfhklv Dhg\_gpbb� we_dljhggu_ nhjfu k\yab

\k_�lZdb g_ [m^ml ijbagZ\Zlvky xjb^bq_kdb ^_ckl\bl_evgufb� GZb[he__

wnn_dlb\guf f_lh^hf j_r_gby ^Zgghc ijh[e_fu fh] [u [ulv hldZa hl
__________________

9  Ih wlhfm \hijhkm kf�� gZijbf_j� O L G  M ηn ch en ,  8  M a rc h  1 9 9 5 ,  >_eh � ��� IILX�
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jZaebqguo aZy\e_gbc� k^_eZgguo \ khhl\_lkl\bb kh klZlv_c ��� ihkdhevdm lZdhc

hldZa iha\hebl jZkijhkljZgblv ^_ckl\b_ ijbgpbiZ hlkmlkl\by lj_[h\Zgbc \

hlghr_gbb nhjfu gZ \k_ ^h]h\hju f_`^mgZjh^ghc dmieb±ijh^Z`b lh\Zjh\� gZ

dhlhju_ jZkijhkljZgy_lky ^_ckl\b_ Dhg\_gpbb� JZ[hqZy ]jmiiZ� \hafh`gh�

ih`_eZ_l jZkkfhlj_lv \hijhk h f_lh^Zo klbfmebjh\Zgby ^h]h\Zjb\Zxsboky

]hkm^Zjkl\� dhlhju_ k^_eZeb aZy\e_gby \ khhl\_lkl\bb kh klZlv_c ��� hldZaZlvky

hl lZdbo aZy\e_gbc�

"� �����������������������
��������(��������
������
�����
�


���������

3 6 . ?keb \ klZlv_ �� jZkkfZljb\Z_lky \hijhk h lj_[h\Zgbyo \ hlghr_gbb

nhjfu ijbf_gbl_evgh d ihjy^dm aZdexq_gby ^h]h\hjZ b ijbf_gbl_evgh d

nhjf_� \ dhlhjhc ^h]h\hj f_`^mgZjh^ghc dmieb±ijh^Z`b ^he`_g

ih^l\_j`^Zlvky� klZlvy �� y\ey_lky ijbgpbibZevgh \Z`guf iheh`_gb_f ^ey

lhedh\Zgby l_jfbgZ �ibkvf_ggZy nhjfZ�� < khhl\_lkl\bb k wlhc klZlv_c �^ey

p_e_c gZklhys_c Dhg\_gpbb ih^ �ibkvf_gghc nhjfhc� ihgbfZxlky lZd`_

khh[s_gby ih l_e_]jZnm b l_e_lZcim�� LZdbf h[jZahf� _keb klhjhgu g_

ij_^mkfhlj_eb bgh_� khh[s_gb_ ih l_e_lZcim b l_e_]jZnm m^h\e_l\hjy_l

lj_[h\Zgbx \ hlghr_gbb nhjfu� Ih fg_gbx fgh]bo ijZ\h\_^h\� klZlvy 1 3
^he`gZ ih ZgZeh]bb ijbf_gylvky lZd`_ \ hlghr_gbb khh[s_gby ih l_e_nZdkm gZ

lhf hkgh\Zgbb� qlh hg y\ey_lky ebrv j_amevlZlhf jZa\blby l_e_lZcighc

l_ogheh]bb� G_dhlhju_ Z\lhju� jZa^_eyxsb_ wlh fg_gb_� ml\_j`^Zxl� qlh

khh[s_gby� i_j_^Z\Z_fu_ k ihfhsvx dhfivxl_jZ� g_ m^h\e_l\hjyxl

lj_[h\Zgbx \ hlghr_gbx ibkvf_gghc nhjfu ij_`^_ \k_]h gZ lhf hkgh\Zgbb�

qlh wlhl f_lh^ g_ khijh\h`^Z_lky ihemq_gb_f jZki_qZldb khh[s_gby� Ijhlb\

wlh]h fg_gby \hajZ`Zxl ^jm]b_ Z\lhju� dhlhju_ ml\_j`^Zxl� qlh khh[s_gby \

we_dljhgghc nhjf_ �gZijbf_j� khh[s_gby� ho\Zq_ggu_ Lbih\uf aZdhghf

XGKBLJ:E h[ we_dljhgghc lhj]h\e_� ^he`gu lZd`_ jZkkfZljb\Zlvky \

dZq_kl\_ �ibkvf_gghc nhjfu� \ khhl\_lkl\bb k Dhg\_gpb_c Hj]ZgbaZpbb

H[t_^bg_gguo GZpbc h dmie_±ijh^Z`_ lh\Zjh\� LZdb_ Z\lhju hkgh\u\Zxl k\h_

fg_gb_ gZ lhf� qlh wlhl \hijhk ijyfh g_ jZkkfZljb\Z_lky \ Dhg\_gpbb� ohly b

j_]mebjm_lky Dhg\_gpb_c� b qlh \ khhl\_lkl\bb kh klZlv_c � hg ih^e_`bl

jZaj_r_gbx \ khhl\_lkl\bb k h[sbfb ijbgpbiZfb� Z bf_ggh \ khhl\_lkl\bb k

ijbgpbihf hlkmlkl\by lj_[h\Zgbc \ hlghr_gbb nhjfu� qlh ^himkdZ_l rbjhdh_

lhedh\Zgb_ klZlvb 1 3 .

3 7 . >Z`_ _keb JZ[hqZy ]jmiiZ kh]eZkblky k ihke_^gbf ba wlbo fg_gbc� wlh

hlgx^v g_ h[_ki_qbl _^bghh[jZagh]h hl\_lZ gZ \hijhk h lhf� [m^_l eb

khh[s_gb_ \ we_dljhgghc nhjf_ \ l_o kemqZyo� dh]^Z Dhg\_gpby ih^e_`bl

ijbf_g_gbx� \k_]^Z m^h\e_l\hjylv lj_[h\Zgbyf \ hlghr_gbb �ibkvf_gghc

nhjfu�� Ih�ij_`g_fm g_ kms_kl\m_l _^bgkl\Z fg_gbc \ hlghr_gbb

ihke_^kl\bc klZlvb �� \ l_o kemqZyo� dh]^Z ]hkm^Zjkl\h k^_eZeh aZy\e_gb_ \

khhl\_lkl\bb kh klZlv_c �� h[ bkdexq_gbb ijbf_g_gby klZlvb ��� G_dhlhju_

Z\lhju ijb^_j`b\Zxlky fg_gby h lhf� qlh� ihkdhevdm h]h\hjdb \ hlghr_gbb

klZlvb �� g_^himklbfu� wlZ klZlvy h[_ki_qb\Z_l iheh`_gb_� ijb dhlhjhf ^Z`_ \

l_o kemqZyo� dh]^Z ijbf_gbfuf y\ey_lky ijZ\h ]hkm^Zjkl\Z� k^_eZ\r_]h

aZy\e_gb_� l_e_dk b l_e_]jZffZ� Z lZd`_ khh[s_gb_ \ we_dljhgghc nhjf_� ih
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f_gvr_c f_j_ _keb bkoh^blv ba lh]h� qlh klZlvy �� ho\Zlu\Z_l lZd`_ wlb \b^u

khh[s_gbc� hl\_qZxl lj_[h\Zgbyf ^Zggh]h ]hkm^Zjkl\Z \ hlghr_gbb nhjfu�

3 8 . Kh]eZkgh ^jm]hfm fg_gbx� klZlvy �� bf__l [he__ h]jZgbq_ggmx kn_jm� l�_�

hgZ ijbf_gy_lky lhevdh \ l_o kemqZyo� dh]^Z \ kZfhc Dhg\_gpbb kh^_j`blky

kkuedZ gZ lj_[h\Zgb_ �ibkvf_gghc nhjfu�� ?keb kh]eZrZlvky k wlbf fg_gb_f�

lh g_evay [ulv m\_j_gguf� qlh khh[s_gb_ \ we_dljhgghc nhjf_ [m^_l \k_]^Z

m^h\e_l\hjylv lj_[h\Zgbyf �ibkvf_gghc nhjfu�� ?keb� gZijbf_j� ih^e_`bl

ijbf_g_gbx \gmlj_gg__ ijZ\h ]hkm^Zjkl\Z� dhlhjh_ k^_eZeh aZy\e_gb_ \

hlghr_gbb klZlvb �� \ khhl\_lkl\bb kh klZlv_c ��� lh hl\_l [m^_l aZ\bk_lv hl

lh]h� ijbagZ_lky eb khh[s_gb_ \ we_dljhgghc nhjf_ \ khhl\_lkl\bb k

\gmlj_ggbf ijZ\hf �ibkvf_gghc nhjfhc�� JZ[hqZy ]jmiiZ� \hafh`gh� ih`_eZ_l

jZkkfhlj_lv \hijhk h lhf� [m^_l eb kh^_ckl\b_ ijbf_g_gbx Lbih\h]h aZdhgZ

XGKBLJ:E h[ we_dljhgghc lhj]h\e_ \ ^hklZlhqghc kl_i_gb kihkh[kl\h\Zlv

j_r_gbx \hijhkZ h[ hij_^_e_gbb �ibkvf_gghc nhjfu� \ khhl\_lkl\bb k

Dhg\_gpb_c �kf� Jmdh\h^kl\h ih ijbgylbx Lbih\h]h aZdhgZ XGKBLJ:E h[

we_dljhgghc lhj]h\e_� imgdl 5 ) .

IV . %�#�
�������������
�

3 9 . <hijhk h lhf� ijbf_gy_lky eb Dhg\_gpby Hj]ZgbaZpbb H[t_^bg_gguo

GZpbc h dmie_±ijh^Z`_ lh\Zjh\ d ^h]h\hjZf f_`^mgZjh^ghc dmieb±ijh^Z`b�

aZdexq_gguf we_dljhgguf kihkh[hf� ke_^m_l hlebqZlv hl \hijhkZ h lhf�

y\eyxlky eb ghjfu� aZdj_ie_ggu_ \ Dhg\_gpbb� gZ^e_`Zsbfb ^ey aZdexq_gby

^h]h\hjh\ we_dljhgguf kihkh[hf� < ihke_^mxsbo imgdlZo g_dhlhju_ hkgh\gu_

iheh`_gby Dhg\_gpbb jZkkfZljb\Zxlky \ k\_l_ bo ijbf_gbfhklb \ we_dljhgghf

dhgl_dkl_� GZ wlhc hkgh\_ JZ[hqZy ]jmiiZ� \hafh`gh� ih`_eZ_l h[km^blv \hijhk

h lhf� fh`gh eb mqblu\Zlv iheh`_gby Dhg\_gpbb� \ qZklghklb l_ iheh`_gby�

dhlhju_ bf_xl hlghr_gb_ d ^h]h\hjghfm ijZ\m \ p_ehf� ijb jZajZ[hld_

h[s_ijbf_gbfuo ghjf \ hlghr_gbb aZdexq_gby ^h]h\hjh\ we_dljhgguf

kihkh[hf�

	� $� �,-�����������������#��������
�

4 0 . Iheh`_gby \ hlghr_gbb aZdexq_gby ^h]h\hjh\� kh^_j`Zsb_ky \

Dhg\_gpbb Hj]ZgbaZpbb H[t_^bg_gguo GZpbc h dmie_±ijh^Z`_ lh\Zjh\� Z

bf_ggh klZlvb ��±��� hlghkylky d qbkem l_o iheh`_gbc� \ dhlhjuo

jZkkfZljb\Z_lky \hijhk� \uoh^ysbc aZ jZfdb ijZ\Z dmieb±ijh^Z`b� b dhlhju_

ihwlhfm fh]ml [ulv bkihevah\Zgu \ dZq_kl\_ hkgh\u ijb jZajZ[hld_ ghjf h

aZdexq_gbb ^h]h\hjh\ we_dljhgguf kihkh[hf�

4 1 . Ij_bfms_kl\h iheh`_gbc Dhg\_gpbb h aZdexq_gbb ^h]h\hjh\ khklhbl \

lhf� qlh hgb m`_ ih^l\_j^beb k\hx ijZdlbq_kdmx ihe_aghklv \ f_`^mgZjh^guo

mkeh\byo� H[ wlhf k\b^_l_evkl\m_l� \ qZklghklb� lhl nZdl� qlh hgb [ueb

bkihevah\Zgu FBMQI \ dZq_kl\_ fh^_eb \ oh^_ jZ[hlu ih mgbnbdZpbb ijZ\Z� \

j_amevlZl_ dhlhjhc [ueb ijbgylu �Ijbgpbiu f_`^mgZjh^guo
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dhff_jq_kdbo dhgljZdlh\�10 � L_f g_ f_g__ g_kfhljy gZ mki_rgh_ ijbf_g_gb_

iheh`_gbc Dhg\_gpbb� dZkZxsboky hn_jlu b Zdp_ilZ� qlh h[tykgy_lky bo

kihkh[ghklvx ij_h^he_\Zlv ljZ^bpbhggu_ jZaebqby \ ih^oh^Zo kbkl_f

]jZ`^Zgkdh]h b h[s_]h ijZ\Z� fh`_l \hagbdgmlv \hijhk h lhf� kh^_j`Zl eb hgb

bkq_jiu\Zxsb_ hl\_lu gZ \k_ \hijhku� dZkZxsb_ky aZdexq_gby ^h]h\hjZ� b�

ke_^h\Zl_evgh� fh`gh eb gZ gbo iheZ]Zlvky ijb jZajZ[hld_ h[sbo ghjf h

aZdexq_gbb ^h]h\hjh\ we_dljhgguf kihkh[hf�

4 2 . Ghjfu� aZdj_ie_ggu_ \ iheh`_gbyo Dhg\_gpbb� jZajZ[Zlu\Zebkv ]eZ\guf

h[jZahf ^ey j_]mebjh\Zgby l_o kemqZ_\� dh]^Z ^h]h\hj aZdexqZ_lky \ j_amevlZl_

h[f_gZ hn_jlhc b Zdp_ilhf� Lhl nZdl� qlh wlb kemqZb g_ ho\Zlu\Zxl \k_o

\hafh`guo f_lh^h\ ^hklb`_gby kh]eZr_gby� klZgh\blky hq_\b^guf� _keb

h[jZlblv \gbfZgb_ gZ \hafh`gh_ mkeh`g_gb_ i_j_]h\hjh\ \ l_o kemqZyo� dh]^Z

fh`_l ihlj_[h\Zlvky ^ebl_evguc ijhp_kk h[f_gZ khh[s_gbyfb f_`^m

klhjhgZfb b dh]^Z g_\hafh`gh bkoh^blv ba ljZ^bpbhggh]h ZgZebaZ hn_jlu b

Zdp_ilZ� Ih fg_gbx ij_^klZ\bl_e_c h^ghc ba ijZ\h\uo rdhe� kh]eZr_gby�

^hklb]gmlu_ [_a y\gh \ujZ`_gguo hn_jlu b Zdp_ilZ� g_ ihiZ^Zxl \ kn_jm

ijbf_g_gby Dhg\_gpbb b ihwlhfm ^he`gu j_]mebjh\Zlvky gZ hkgh\_

ijbf_gbfh]h \gmlj_gg_]h ijZ\Z� Ijb lZdhf ih^oh^_ bkihevah\Zgb_

kh^_j`Zs_]hky \ iheh`_gbyo Dhg\_gpbb k\h^Z ghjf h aZdexq_gbb ^h]h\hjZ

dmieb±ijh^Z`b \ dZq_kl\_ fh^_eb ^ey bkq_jiu\Zxs_]h k\h^Z ghjf h

aZdexq_gbb ^h]h\hjh\ we_dljhgguf kihkh[hf fh`_l hdZaZlvky g_\hafh`guf�

4 3 . L_f g_ f_g__� ih fg_gbx [hevrbgkl\Z dhff_glZlhjh\� Dhg\_gpby

ho\Zlu\Z_l ^Z`_ kh]eZr_gby� dhlhju_ [ueb ^hklb]gmlu [_a ijbf_g_gby

ljZ^bpbhgghc ko_fu �hn_jlZ±Zdp_il�� Lhl nZdl� qlh hgb ijyfh g_ mihfbgZxlky

\ Dhg\_gpbb� h[mkeh\e_g kdhj__ g_ l_f� qlh hgb bkdexq_gu ba kn_ju __

ijbf_g_gby� Z l_f qlh khklZ\bl_eb Dhg\_gpbb g_ khqeb g_h[oh^bfuf

jZkkfZljb\Zlv bo dhgdj_lgh b j_rZlv ^hihegbl_evgu_ ijh[e_fu� dhlhju_ fh]eb

[u \hagbdgmlv \ ijhp_kk_ \ujZ[hldb khhl\_lkl\mxsbo nhjfmebjh\hd ^ey

lZdh]h jh^Z kh]eZr_gbc� LZdbf h[jZahf� ih^h[gh ex[hfm ^jm]hfm \hijhkm�

dhlhjuc ho\Zlu\Z_lky �h^gZdh ijyfh g_ j_]mebjm_lky� Dhg\_gpb_c� \hijhk h

lhf� kms_kl\m_l eb kh]eZr_gb_ ^Z`_ \ hlkmlkl\b_ q_ldhc hn_jlu beb Zdp_ilZ�

kh]eZkgh klZlv_ ���� �ih^e_`bl jZaj_r_gbx \ khhl\_lkl\bb k h[sbfb

ijbgpbiZfb� gZ dhlhjuo hgZ hkgh\ZgZ�� gZijbf_j� \ khhl\_lkl\bb k ijbgpbihf

kh]eZkbl_evgh]h oZjZdl_jZ ^h]h\hjZ� Z lZd`_ ijbgpbihf� \ khhl\_lkl\bb k

dhlhjuf gZebqb_ ^h]h\hjZ aZ\bkbl hl \hafh`ghklb hij_^_e_gby fbgbfZevgh]h

kh^_j`Zgby� g_h[oh^bfh]h ^ey aZdexq_gby ^h]h\hjZ �gZijbf_j� we_f_glh\�

hij_^_ey_fuo \ klZlv_ �� \ hlghr_gbb ^h]h\hjZ dmieb±ijh^Z`b��

4 4 . G_aZ\bkbfh hl lh]h� dZdhc ba ^\mo \ur_mihfygmluo ih^oh^h\ [m^_l \u[jZg

\ hlghr_gbb Dhg\_gpbb Hj]ZgbaZpbb H[t_^bg_gguo GZpbc h dmie_±ijh^Z`_

lh\Zjh\� Z[khexlgh ykgh� qlh ijb jZajZ[hld_ ghjf h aZdexq_gbb ^h]h\hjh\

we_dljhgguf kihkh[hf g_h[oh^bfh [m^_l ijbgylv \h \gbfZgb_ hlkmlkl\b_

ijyfhc kkuedb \ Dhg\_gpbb gZ kh]eZr_gby� ^hklb]gmlu_ dZdbf�eb[h bguf

f_lh^hf ihfbfh h[f_gZ hn_jlhc b Zdp_ilhf�

__________________

10  Kf� klZlvb ��� b ^Ze__ ijbgpbih\ FBMQI \ hlghr_gbb f_`^mgZjh^guo dhff_jq_kdbo

^h]h\hjh\�
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4 5 . < klZlv_ �� Dhg\_gpbb mklZgZ\eb\Zxlky kms_kl\_ggu_ djbl_jbb� dhlhjuf

^he`gh m^h\e_l\hjylv aZy\e_gb_� k l_f qlh[u _]h fh`gh [ueh jZkkfZljb\Zlv dZd

hn_jlm� hgh ^he`gh [ulv Z^j_kh\Zgh h^ghfm beb g_kdhevdbf dhgdj_lguf

ebpZf� ^he`gh [ulv ^hklZlhqgh hij_^_e_ggh �\ lhf kfuke_� qlh \ g_f ^he`_g

[ulv h[hagZq_g lh\Zj b ijyfh beb dhk\_ggh mklZgh\e_gu dhebq_kl\h b p_gu

eb[h ij_^mkfhlj_g ihjy^hd bo hij_^_e_gby� b ^he`gh \ujZ`Zlv gZf_j_gb_

hn_j_glZ kqblZlv k_[y k\yaZgguf \ kemqZ_ Zdp_ilZ11.

4 6 . Qlh dZkZ_lky we_f_glZ hij_^_e_gghklb� lh \u[hj lhc beb bghc nhjfu

k\yab� ih�\b^bfhfm� g_ bf__l gbdZdh]h agZq_gby� Bgufb keh\Zfb� \ k\yab k wlbf

kms_kl\_gguf we_f_glhf hn_jlu ijb bkihevah\Zgbb we_dljhgguo nhjf k\yab�

ih�\b^bfhfm� g_ \hagbdZ_l dZdbo�eb[h ^hihegbl_evguo ijh[e_f ih kjZ\g_gbx k

^jm]bfb nhjfZfb k\yab�

4 7 . Wlh \ hkgh\ghf hlghkblky lZd`_ b d lj_[h\Zgbx h \ujZ`_gbb gZf_j_gby

kqblZlv k_[y k\yaZgguf� dhlhjh_ hlebqZ_l hn_jlm hl ijb]eZr_gby ^_eZlv

hn_jlu� DZd ijZ\beh� h[ty\e_gby \ ]Za_lZo� ih jZ^bh b gZ l_e_\b^_gbb� \

dZlZeh]Zo� [jhrxjZo� ij_ckdmjZglZo b l�^� jZkkfZljb\Zxlky dZd ijb]eZr_gb_

^_eZlv hn_jlu �ih fg_gbx g_dhlhjuo ijZ\h\_^h\� ^Z`_ \ l_o kemqZyo� dh]^Z hgb

Z^j_kh\Zgu dhgdj_lghc ]jmii_ deb_glh\�� ihkdhevdm \ lZdbo kemqZyo� dZd

kqblZ_lky� g_ \ujZ`Z_lky gZf_j_gby [ulv k\yaZgguf� :gZeh]bqgh_ lhedh\Zgb_

fh`gh ijbf_gblv \ hlghr_gbb w e b �kZclh\� q_j_a dhlhju_ ihl_gpbZevguc

ihdmiZl_ev fh`_l ijbh[j_klb lh\Zju� dh]^Z dhfiZgby j_deZfbjm_l k\hb lh\Zju

\ Bgl_jg_l_� ke_^m_l kqblZlv� qlh hgZ ijhklh ijb]eZrZ_l ihevah\Zl_e_c kZclZ

^_eZlv k\hb hn_jlu�

4 8 . >ey lh]h qlh[u [ulv hn_jlhc� aZy\e_gb_ ^he`gh [ulv Z^j_kh\Zgh h^ghfm

beb g_kdhevdbf dhgdj_lguf ebpZf� Ihwlhfm kqblZ_lky� qlh ij_ckdmjZglu�

gZijZ\ey_fu_ g_hij_^_e_gghc ]jmii_ ebp� g_ y\eyxlky hn_jlhc� ^Z`_ _keb

Z^j_kZlu dhgdj_lgh mdZaZgu� Wlh `_ h[s__ ijZ\beh fh`_l ijbf_gylvky \

hlghr_gbb we_dljhgguo khh[s_gbc� ijb ihfhsb we_dljhgguo kj_^kl\ [m^_l

_s_ e_]q_ gZijZ\eylv khh[s_gby [hevrhfm qbkem dhgdj_lguo ebp�

4 9 . <ur_baeh`_ggu_ ^h\h^u� dZkZxsb_ky hn_jlu b kms_kl\_gguo

lj_[h\Zgbc \ hlghr_gbc hn_jlu� ijbf_gbfu lZd`_ m u ta t is  m u ta n d is \

hlghr_gbb Zdp_ilZ�

5 0 . < khhl\_lkl\bb k Dhg\_gpb_c hn_jlZ b Zdp_il �ih f_gvr_c f_j_ \

[hevrbgkl\_ kemqZ_\� \klmiZxl \ kbem \ fhf_gl bo �ihemq_gby�� hij_^_ey_fh]h

\ klZlv_ ��� \ khhl\_lkl\bb k dhlhjhc �^ey p_e_c qZklb I I gZklhys_c Dhg\_gpbb

hn_jlZ� aZy\e_gb_ h[ Zdp_il_ >«@ kqblZxlky �ihemq_gguf� Z^j_kZlhf� dh]^Z hgh

khh[s_gh _fm mklgh beb ^hklZ\e_gh ex[uf kihkh[hf _fm ebqgh� gZ _]h

dhff_jq_kdh_ ij_^ijbylb_ beb ih _]h ihqlh\hfm Z^j_km��

5 1 . Ijbf_gbl_evgh d ljZ^bpbhgguf nhjfZf k\yab� gZijbf_j mklguf beb

baeh`_gguf gZ [mfZ]_ khh[s_gbyf� \ur_mihfygmlh_ iheh`_gb_� ih�\b^bfhfm�

g_ kha^Z_l dZdbo�eb[h ijh[e_f� L_f g_ f_g__ \ k\yab k khh[s_gbyfb \

we_dljhgghc nhjf_ \hagbdZ_l \hijhk h lhf� fh`_l eb klZlvy �� ijbf_gylvky� g_

kha^Z\Zy gbdZdbo ijh[e_f� GZ wlhl \hijhk� ih�\b^bfhfm� ke_^m_l hl\_lblv
__________________

11  Kf� O G H , 1 0  N o v e m b e r  1 9 9 4 ,  s te r r e ic h is c h e  J u r i s t is c h e  B l≅tte r  2 5 3  (1 9 9 5 )  = IILX�
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ml\_j^bl_evgh� Ijh[e_fZ khklhbl ebrv \ hij_^_e_gbb ihgylby �ihemq_gb_�

we_dljhggh]h khh[s_gby� < k\yab k wlbf� \hafh`gh� ke_^m_l h[jZlblvky d

Lbih\hfm aZdhgm XGKBLJ:E h[ we_dljhgghc lhj]h\e_� \ klZlv_ ����� dhlhjh]h

mdZau\Z_lky� dh]^Z we_dljhggh_ khh[s_gb_ kqblZ_lky ihemq_gguf� LZdbf

h[jZahf fh`gh k^_eZlv \u\h^ h lhf� qlh Dhg\_gpby Hj]ZgbaZpbb H[t_^bg_gguo

GZpbc h dmie_±ijh^Z`_ lh\Zjh\� \ qZklghklb klZlvy ��� kh^_j`bl iheh`_gb_�

dhlhjh_ fh`_l ihkem`blv h[s_c fh^_evx ^Z`_ \ we_dljhgghc kj_^_� JZ[hqZy

]jmiiZ� \hafh`gh� ih`_eZ_l jZkkfhlj_lv \hijhk h lhf� \ dZdhc kl_i_gb wlh

iheh`_gb_ ke_^m_l dhgdj_lbabjh\Zlv� ^ey lh]h qlh[u hgh [ueh ijb_fe_fuf \

ijZdlbd_ aZdexq_gby ^h]h\hjh\ we_dljhgguf kihkh[hf�

5 2 . :gZeh]bqguc ih^oh^ fh`gh bkihevah\Zlv b \ hlghr_gbb l_hjbb

�hlijZ\e_gby�� dhlhjZy �ijbf_gbl_evgh d aZdexq_gbx ^h]h\hjh\� y\ey_lky

mf_klghc� gZijbf_j� \ khhl\_lkl\bb kh klZlv_c ������ \ dhlhjhc

ij_^mkfZljb\Z_lky� qlh �hn_jlZ fh`_l [ulv hlha\ZgZ hn_j_glhf� _keb

khh[s_gb_ h[ hlau\_ [m^_l ihemq_gh Z^j_kZlhf hn_jlu ^h hlijZ\db bf

Zdp_ilZ�� LZdh_ iheh`_gb_ fh`_l hdZaZlvky mf_klguf ^Z`_ \ dhgl_dkl_

we_dljhgguo khh[s_gbc� h^gZdh hgh� ih�\b^bfhfm� g_ y\ey_lky ^hklZlhqgh

dhgdj_lguf� Ohly ij_^klZ\ey_lky hq_\b^guf� dh]^Z hlijZ\e_gguf y\ey_lky

aZy\e_gb_ \ [mfZ`ghc nhjf_� fh]ml \hagbdgmlv khfg_gby \ k\yab k l_f� dh]^Z

ke_^m_l kqblZlv hlijZ\e_gguf we_dljhggh_ khh[s_gb_� < k\yab k wlbf ihe_aguf

\gh\v fh`_l hdZaZlvky Lbih\hc aZdhg XGKBLJ:E h[ we_dljhgghc lhj]h\e_�

ihkdhevdm hg kh^_j`bl hij_^_e_gby ihgylby �hlijZ\e_gb_� \ klZlv_ ������ \

khhl\_lkl\bb k dhlhjhc �hlijZ\e_gb_ khh[s_gby ^Zgguo ijhbkoh^bl \ fhf_gl�

dh]^Z hgh ihklmiZ_l \ bgnhjfZpbhggmx kbkl_fm� gZoh^ysmxky \g_ dhgljhey

khklZ\bl_ey beb ebpZ� dhlhjh_ hlijZ\beh khh[s_gb_ ^Zgguo hl bf_gb

khklZ\bl_ey��

5 3 . L_f g_ f_g__ \ h^ghf kemqZ_� ih�\b^bfhfm� fh]ml \hagbdgmlv ijh[e_fu�

_keb kjZ\gb\Zlv we_dljhggu_ khh[s_gby k [he__ ljZ^bpbhggufb khh[s_gbyfb�

gZijbf_j l_e_]jZffZfb� ibkvfZfb b khh[s_gbyfb ih l_e_lZcim� ihkdhevdm \

Dhg\_gpbb kh^_j`blky h^gh iheh`_gb_� \ dhlhjhf ijh\h^blky jZa]jZgbq_gb_

f_`^m wlbfb nhjfZfb khh[s_gbc� LZd� \ khhl\_lkl\bb kh klZlv_c ����� �L_q_gb_

kjhdZ ^ey Zdp_ilZ� mklZgh\e_ggh]h hn_j_glhf \ l_e_]jZff_ beb ibkvf_�

gZqbgZ_lky k fhf_glZ k^Zqb l_e_]jZffu ^ey hlijZ\db beb k ^Zlu� mdZaZgghc \

ibkvf_� beb _keb lZdZy ^ZlZ g_ mdZaZgZ� k ^Zlu� mdZaZgghc gZ dhg\_jl_� L_q_gb_

kjhdZ ^ey Zdp_ilZ� mklZgh\e_ggh]h hn_j_glhf ih l_e_nhgm� l_e_lZcim beb ijb

ihfhsb ^jm]bo kj_^kl\ fhf_glZevghc k\yab� gZqbgZ_lky k fhf_glZ ihemq_gby

hn_jlu __ Z^j_kZlhf�� LZdbf h[jZahf� ^ey ijbgylby j_r_gby h lhf� dh]^Z

gZqbgZ_lky l_q_gb_ kjhdZ ^ey Zdp_ilZ� g_h[oh^bfh ijbgylv j_r_gb_ h lhf�

ke_^m_l eb kjZ\gb\Zlv we_dljhggh_ khh[s_gb_ kh kj_^kl\Zfb fhf_glZevghc

k\yab beb `_ k ibkvfhf beb l_e_]jZffhc�
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5 4 . ?keb qZklv I I Dhg\_gpbb hkgh\ZgZ gZ ijbgpbi_� \ khhl\_lkl\bb k dhlhjuf

khh[s_gby y\eyxlky ^_ckl\bl_evgufb ihke_ ihemq_gby12 � qZklv I I I hkgh\ZgZ gZ
bghf ijbgpbi_� Ij_^mkfhlj_\� qlh �aZ^_j`dZ beb hrb[dZ \ i_j_^Zq_

khh[s_gby� eb[h _]h g_^hklZ\dZ ih gZagZq_gbx g_ ebrZ_l wlm klhjhgm ijZ\Z

kkueZlvky gZ k\h_ khh[s_gb_�� khklZ\bl_eb Dhg\_gpbb hl^Zeb ij_^ihql_gb_� ih

f_gvr_c f_j_ ih fg_gbx [hevrbgkl\Z dhff_glZlhjh\� �l_hjbb hlijZ\e_gby��

ihkdhevdm� _keb klhjhgu g_ ^h]h\hjbebkv h[ bghf beb _keb bgh_ g_

ij_^mkfhlj_gh \ kZfhc Dhg\_gpbb13 � jbkd ihl_jb� aZ^_j`db beb baf_g_gby

khh[s_gby g_k_l Z^j_kZl�

5 5 . DZd b \ kemqZ_ �l_hjbb ihemq_gby�� ijh[e_fZ khklhbl \ hij_^_e_gbb

ihgylby �hlijZ\e_gb_� ^ey p_e_c aZdexq_gby ^h]h\hjh\ we_dljhgguf kihkh[hf�

Z g_ \ p_e_khh[jZaghklb lZdh]h iheh`_gby \ we_dljhgghf dhgl_dkl_� >ey

j_r_gby wlhc ijh[e_fu� \hafh`gh� ^hklZlhqgh khkeZlvky gZ \ukdZaZggh_

jZgvr_ ij_^eh`_gb_ bkihevah\Zlv hij_^_e_gb_� baeh`_ggh_ \ klZlv_ 1 5 ( 1 )
Lbih\h]h aZdhgZ XGKBLJ:E h[ we_dljhgghc lhj]h\e_ �kf� imgdl �� \ur_��

AZdexq_gb_

5 6 . Dhg\_gpby Hj]ZgbaZpbb H[t_^bg_gguo GZpbc h dmie_±ijh^Z`_ lh\Zjh\�

dZd ij_^klZ\ey_lky� \ p_ehf ijbf_gbfZ g_ lhevdh d ^h]h\hjZf� aZdexq_gguf

ljZ^bpbhggufb f_lh^Zfb� gh lZd`_ b d ^h]h\hjZf� aZdexq_gguf we_dljhgguf

kihkh[hf� Iheh`_gby Dhg\_gpbb� ih�\b^bfhfm� h[_ki_qb\Zxl \iheg_

ijb_fe_fu_ j_r_gby lZd`_ b \ we_dljhgghf dhgl_dkl_� G_dhlhju_ iheh`_gby�

gZijbf_j iheh`_gby� dZkZxsb_ky ^_ckl\bl_evghklb khh[s_gbc� \hafh`gh�

gm`^Zxlky \ hij_^_e_gghc Z^ZilZpbb k mq_lhf we_dljhggh]h dhgl_dklZ�

5 7 . <hijhk h ijbf_gbfhklb Dhg\_gpbb \ hlghr_gbb ^h]h\hjh\� aZdexq_gguo

we_dljhgguf kihkh[hf� ke_^m_l hlebqZlv hl \hijhkZ h lhf� ho\Zlu\Z_l eb lZd`_

Dhg\_gpby dmiex±ijh^Z`m �\bjlmZevguo lh\Zjh\�� DZd hlf_qZehkv jZg__�

k^_edb k lZdh]h jh^Z lh\ZjZfb �beb mkem]Zfb� fh]ml hdZaZlvky kdhj__ g_ dmie_c±

ijh^Z`_c� Z ebp_gabhggufb kh]eZr_gbyfb� JZ[hqZy ]jmiiZ� \hafh`gh� ih`_eZ_l

h[km^blv \hijhk h p_e_khh[jZaghklb jZajZ[hldb ghjf \ hlghr_gbb lZdh]h jh^Z

k^_ehd gZ hkgh\_ Dhg\_gpbb Hj]ZgbaZpbb H[t_^bg_gguo GZpbc h dmie_±

ijh^Z`_ lh\Zjh\�

__________________

12  H[ bkdexq_gbyo kf� klZlvb ����� b ������
13  Kf�� gZijbf_j� klZlvb ������ ����� b ����


