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KOMMCCIDI OPr AHM3AQMM OB'bE;D;MHEHHhIX HAUMH 
IIO IIPABY ME}K,II,YHAPO;D;HOH TOPrOBilM 

Pa6o'IM rpyrma rro Me:>K,IIJ'HaPOMOH 
.n.oroB0PH0H npaKTHKe 

;D;BaAD:aTh ,ll.eB.JITlUI ceCCIDI 
Beaa, 5-16 OKTJ16p.11 1998 rona 

cl>HHAHCHPOBAHHE non ;a;EBHTOPCKYIO 3A,D;OIDKEHHOCTI, 

,IJ;oKJia.n. rpymn.1 sxcneproa, DOAI'O'fOBJICBIILIH IlocroJIBIILIM 6ropo 
faarcx:oii x:oncl>epe~ no MeJK,JzyHapoWfOMY 'laC'l'HOMY npany 

1. Ha nsannar» ß.JIT0H ceccaa KOMHCCHH 6LIJIO 0TMe'leH0, 'IT0 TPYM0CTJ, acnexros YCT}'III{H, CBJ13aHHblX C 
'laCTHLIM Me:>K,IIJ'Hap0,ll.HLIM rrpanoss, ,ll.0JDKHa rrpaaomm, He K HX HCKJilO'leHHJO H3 6y.n.yw;eii pa60TLI KOMHCCHH, a, 
HaDP0THB, K yCTaH0BJieHHJO öonee TeCH0ro C0TPYMff'leCTBa c I'aarcxoä icoHCpepe~HeH no Me:>K,lJ.YHap0M0MY 
'laCTH0MY npasy, nanpasrep, c u;eJILIO nposeaeaax coBMCCTHLIX coaenraaaä sxcrrepron rro aonpocass, 
npe.n.CTaBJI.lllOUJ;HM o6m;HH mrrepec H KaCaIOUJ;HMCJI YCT}'III{H .n.e6HTOPC!\OH 3a,ll.0IDKeHH0CTH (A/50/ 17, nyHKT 380). 

2. PYKOBO,ll.CTBYJICL BLIIIIeH3JI0}Kemn,IM, IlOCTO.IIHHOe 6ropo I'aarcxoä KOHcpepeHu;HH B C0Tpy,ll.HH'leCTBe C 
CeKpeTapHaTOM opraHH30BaJI0 C0Bem;aHHe 3KCnepT0B (I'aara, 18-20 MlUI 1998 rona) ,ll.Jl.11 o6cf}ICAeHIDI CBJl3aHHLIX 
C YCTYßK0H acnexros Me:>K,IIJ'Hap0M0ro xacraoro rrpasa B rrpoexre K0HBe~HH 06 ycryrrxe npa cpHHaHCHP0BaHHH 
non .n.e6HTOPCKYJO 3a,ll.0JDKeHH0CTL. 

, 
3. Ilocne rrposeneaaa C0BeUJ;aHIDI 3T0H rpyrrrrsr 3KcnepT0B Cexperapaar ß0JIY'IHJI 0T IlOCTOJIHHOr0 6ropo 
Taarcxoä xoarpepemnra noxnan 0 paöore sroro C0BeUJ;aHHJI Ha <PPaHIJ;Y3CKOM Jl3LIKe. 3TOT ,ll.0K}'MeHT co.n.ep:>KHTCJI 
B npHJI0:>KeHHH K aacrosuieä 3aßHCKe B TOM BH,ll.e, B K0T0p0M OH 6LIJI ß0JIY'leH CeKpeTapHaTOM. 

V.98-54884 
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IIPHJIOXEHHE 

Pa601W1 rpymra, opraaaaoaaaaaa faarcx:oii: x:oucpepe~eii: 
no Me:lK,lzyllapoWfOMy qacmoMy npaey B COTpYAJIH'lecme c Cexperapaaross IOHCHTPAJI 

Y ccynu Ae6HTOpcx:oii: 38,JJ;OJDKeHHOCTH 

,ß;ox:naA, IlOAI'OT()BJieHIILlii Karpaa Kecce~ 
noMo~oM Teaepamaoro cex:perap.11 raarcx:oii: x:oucpepe~ 

no Me:lK,lzyllapoWfOMy 118CTHOMy npasy npa DOMO~ 
IlaTPHJC:a Borne, CTaJK:epa 

Ilo IlpHI'JiaIIIeHHIO I'aarcxoä xoadiepemnra no Me:>K,IzyHap0Aff0MY 'laCTH0MY npaay B C0TPYWIB'leCTBe C 
IOHCMTPAJI B I'aare B noMew;eHJUIX IloCToJ1HHoro 6ropo Koaoepeanaa c 18 no 20 Maß 1998 rona 6Lmo 
rrposeneao paöoxee cosemaaae. 

Ha C0Bew;aHHH npHCYTCTB0BaJJH 3KCnepTbI H3 16 rocynapcra. 

lI,eJIL o6c}'}K)J;eHHH C0CT0HJia B TOM, 'IT06LI B3BeCHTb npeasrymecrsa H HeA0CTaTKH sapaaaroa, B 
npeAßapHTeJILH0M nopanxe H36paHHLIX Paöoxeä rpynrroä IOHCMTP AJI, xoropoä nopyxeno noWQT0BHTL npoexr 
K0HBeJmHH 06 yCT}'IIKe npa cpHHaHCHP0BaHHH Il0A neöaropcxyx; 3aA0JDKeHH0CTb, onpe,11.eJIHTL B03M0)K}{ble 
TPYAH0CTH, C03AaBaeMLie 3THMH aapaaarasor, H, no B03MO:>KH0CTH, Il0Mep:>KaTb 3TH pemeaas HJIH npeAJI0:>KHTb 
APyrHe BapHaHTLI. ß Tex CJiyqaJIX, K0r,11.a, no MHeHHIO 3KcnepT0B, Il0JI0:>KeHHH, npeAJI0:>KeHHLie B npoexre 
K0HBeJmHH, C03,Il.aBaJIH CJIHIIIK0M 3Ha'llITeJILHLie TPYAH0CTH, OAffaK0 Bbl.n;BHH}'Tb KaKHe-JIH6o aJILTepHaTHBHLie 
BapHaHTLI He npencraarrsnocs B03M0)K}{LIM, 3KCnepTLI peK0MeH.n;0BaJIH BKJIJO'IHTL B HaCT0HlIJ;HH A0KJiaA H3JI0:>KeHHe 
0CH0BHLIX cnopasrx B0ilP0C0B 6e3 KaKHX-JIH6o K0HKpeTHLIX npeAJI0:>KeHHH. 

O6c}'}K)J;eHHe K0JmeHTpHp0BaJI0Cb Ha nsra 0CH0BHLIX ressax, xoropsre onpeAeJIHJOT CTPYKTYPY aacroamero 
,11.0KJiaAa: 1) poJIL K0JIJIH3H0HHLIX H0pM B orrpeaeneaaa reorpaoaxecxoä ccpepbl npHMeHeHHH K0HBeimHH; 
2) noHHTHe Me:>K,IzyHap0Aff0ro xapaxrepa H pa3JIH'IHLie CJIY'laH ero npHMeHeHHH B rrpoexre K0HBeimHH; 
3) onpeneneaae rronaras "MeCTO HaxO)l{AeHHH"; 4) K0JIJIH3H0HHLie H0PMLI, narrpaaneaasre Ha pemeaae cnyxaea, 
K0r,11.a 0TCYTCTByeT MaTepHaJILHo-npaB0BaJI H0pMa; 5) oömae K0JIJIH3H0HHLie H0PMLI, npenaaaaaxemrsre AJljl 
npHMeHeHHH ,11.a:>Ke B TOM cnysae, ecJIH K0HBeJmHH He rrpaxeaaercs. 

B nopsnxe acrvnneaaa cnenyer HaD0MHHTL o HeKoTOPLIX ne:>Kaw;HX B ocnose pa60TLI IOHCMTPAJI 
npamnmax, 0 K0T0pbIX yn0MHHaJI0Cb PM0M 3KcnepTOB: 1) npennaraesrsre H0PMLI A0Jl)K}{bI orpazcars noTpe6HOCTH 
COBpeMeHH0H npaKTHKH q>HHaHCHpOBaHHH; 2) 3TH H0PMLI ,11.0Jl:>KHLI Il0BLIIIIaTb HaAe:>KH0CTb H rrpencxasyeaocrs 
pemeHHfl; H 3) 0HH A0JI:>KHLI A0ilYCKaTL npaKTHKY 0ilT0B0H YCTYDKH cyntecrayiouteä H 6y.n;yw;efl .n.e6HTopcKOH 
3aA0JI:>KeHH0CTH. 3TH npamrarrsr nerna B 0CH0BY o6c}'}K)J;eHHH pa6oqefl rpyrrrrsr, 

1) PoJIL K0JIJIH3H0HHLIX H0PM B onpelleJieHHH reorpacbH'leCKOH ccbepbl npHMeHeHHH KOHBeHUHH 

Ilepaas CTaTLH npoexra K0HBeJmHH npenycxarpaaaer cnenyiomee': 

".L HaCTOHIUaJI KoHBeHUHH npHMeffjleTcH K VCT}'IIKaM Me?K,IIVHap0llH0H lle6HTopcKofl 3a,ll0JI:>KeHH0CTH H 
K Me)KJlVHap0llHLIM yCTVIIKaM lle6HTopcKOH 3all0JI)KeHH0CTH. KaK 0HH onpelleJIHIOTCH B HaCTOHIUeH maue. 
ecJIH B M0MeHT yctynKH uelleHT HaX0llHTCR2B lloroeapHBarorueMcH rocrnapCTBe. 

1IlpHBO,II.HMLie TeKCTLI B351Tbl H3 A0KfMeHTa A/CN.9/WG.Il/WP.96. 

206 onpenenenaa sroro TepMHHa cM. pasnerr 3 HH:>Ke. 
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i. [IlonoJKeHH.11 craTefl: [. .. ) He npHMeHJ110Tc.11J [Hacro.11ma.11 Komiemuu1 Ha 3aTparnBaeT npaB H 
06.113aTem,cTe nonJKHHKal, 3a HCKJIIO'!eHHeM Tex c.rry•rneB, Koma nomKHHK Haxoruqc.11 B IloroBapHBaromeMc.11 
rocrnapCTBe [HJIH Korna cornaCHO HO0M8M '!aCTHoro Me?K,ll}'H800llHOro npaBa K OTH0IIIeHHJIM Megy 
ueneHToM H nomKHHKOM npHMeHHMo npaBo IloroBapHBaromeroc.11 rocwapCTBa). 

Cnenyer OTMeTHTL, 'lTO B nayx npOJ.VITHPOBaHHblX rrynxrax rrepsoä CT8TLH H36pam.1 P83JIH'IHLie MeTO~I: 
B nepsosr nvaxre 3aKpenn.11eTC.II '!eTICHH reorpadraxecxaä KpHTepHfl 6e3 CCLinOK Ha H0PMLI MeJK,JzyHapo,IJ.Horo 
'!8CTHOro npasa, a BO BTOp0M nyaxre (B KOT0P0M npenrronaraercs YCTaHOBHTb '!8CTH'IH0e HCKJIIO'!eHHe H3 nopanxa, 
npe.zzycMaTpHBaeMoro B rrynxre 1) npennaraercs B03M0JKHoe pacmapeaae ccpep1,1 npHMeHeHHJI KOHBe~HH B 
OTHOWeHHH ,ll;OJDKHHKa, aanoaacesnocrs xoroporo JIBnJleTC.II npe,D;MeTOM yCTynKH B Tex Cny'IIUIX, xorna npaso, 
npHMeHHMoe K ero OTHOWeHH.IIM C l.\e,D;eHT0M (rrpaso, perynapyiontee ycryrraesryro ,u;e6HTOPCKYIO 38,ll;OnJKelillOCTL), 
JIBnJleTCJI npasoa KaKOro-JIH6o noroaapasaiomeroca rocynapcraa'. B cany 3T0ro 3KCnepTLI paCCMOTpeJIH 
B03M0'1CHOCTL cornacoaaaas 3THX ,u;Byx rronozceaaä B nensx pacnrapeaas ccpep1,1 npHMeHeHll.lI B rrynxre 1 
nocpencraosr BKJIIO'!eHH.II CCbmKH Ha HOpMbl MeJK,JzyHapo,IJ.Horo '!8CTH0ro npaaa. 

1.1. B nepBYJO oxepens 3KCnepTLI o6cy,IJ.HJIH CaM IlPHlll.\HII HCD0nL30B8HHJI CCbmKH Ha HOPMbl MeJK,JzyHapo,IJ.Horo 
xacraoro npasa B uenax pacnrapeaaa '!Hcna ranoreraxecxzx cnyxaea npHMeHeHHJI KOHBe~HH. TaKOK-MeTo,u; fJl{e 
acnomsoaanca IOHCHTP AJI B BeHCKOH KOHBe~ o MeJK,IzyHapo,IJ.Hofl: xynne-nponaace TOBapoB 0T 11 anpens 
1980 rona, B nyaxre l(b) nepsoä CTaTLH KOTOPOH npenycsrarpaaaerca, 'lTO KOHBe~ npHMeHJleTC.II,"Kor,u;a 
cornacno HOpMaM MeJK,IzyHapo,IJ.Horo xacraorc rrpana npHMeHHMo npaso Iloroeapaaaromeroca rocynapcrsa". 
QqeBH,IJ.HO, 'lTO 0,11.HO H3 OCHOBHbIX npeasryntecra raxcro nonoJKeHHJI COCTOHT B TOM, 'lT06bI Il03B0nHTb npHMeHJITL 
KoHBe~ B cnyxae, xorna B OTCYTCTBHe raxoro nonoJKeHHJI rocynapcrao M0JKeT npHMeHHTb sayrpeanee npaao 
roro rocynapcrsa, Ha K0TOpoe YK83bIBaeT KOnnH3HOIIlllUI HOpMa, ,D;aJKe B TOM Cny'Iae, ecna 3TO npyroe rocynapcrao 
paTH<l>HI.\HPOBano KoHBe~HIO. 

Bsmo H8IlOMHeH0 O TOM, 'lTO 3T0 nonosceaae, xoropoe 61,mo BKmO'!eHO YJKe Ha npO,D;BHH}'T0M srane 
neperoaopos no BeHCKOH KOHBeHI.\HH, Bbl3BaJI0 HaCTOnLKO cymecraeaasre B03paJKeHH.II, 'lTO B ero OTHOWeHHH ösma 
rrpenycxorpeaa B03M0:lKHOCTb orosopxa, CaMO 3TO nonoxceaae Bbl3BaJIO npaicnorecxae TPY,IJ.HOCTH npHMeHeHHJI, 
IlOCKOnLKY TOprOBbIM oneparopax B 6onLWHHCTBe cnyxaea He H3BeCTHbI KOHKpeTHLie npOl.\e,D;YPbl MeJK,JzyHap0,IJ.HOro 
'laCTHoro npaBa, KOTop1,1e, K TOMY :>Ke, eme 6onee ycno:lKHJIIOTC.II HMeromeHc.lI y KaJK,D;oro rocy,u;apCTBa 
B03MO:lKHOCTLIO c,u;enaTL oroBOpKy. 

KpoMe Toro, IlOMHMO 3TOH npaKTH'leCKOH TPY,IJ.HOCTH B03HHKaeT TaIOKe H BaJKHeHWIUI npo6neMa, CB.II3aHHaJI 
c onpe,u;eneHHeM HOPM Me:>K,D;YHapo,IJ.Horo 'laCTHoro npaBa, noMeJKamHX npHMeHeHHIO. O.u;HH H3 3KcnepTOB 
BbICK83aJI npe,u;nonoJKeHHe O TOM, 'lTO 3TH HOpMbl MOrfT 6bITb noqepnHYTbI H3 CaMOH KOHBe~HH, npH ycnoBHH, 
'lTO B Hee 6y,D;YT BKJIIO'!eHbI o6w.He nonoxeHH.II, BblXO,ll;.lllU,He 38 ccpepy npHMeHeHHJI MaTepHanLHO-npaBOBbIX HOPM4

• 

Ha npaKTHKe, 'lTO KacaeTCJI BeHCKOH KOHBe~HH, ,D;OnJKHbl npHMeH.IITbCJI HOPMbI MeJK,JzyHapo,IJ.Horo '!aCTHoro npaBa 
cpopYMa, paccMaTpHBaIOW.ero cnop5. EcJIH TaKoe peweHHe 6y,u;eT npHWITo npHMeHHTenLHO K npoeKTy KOHBe~HH 

3Cne,u;yeT OTMeTHTL, 'lTO pa3JIH'IHe B no,u;xo,u;ax o6'bJICHJleTCJI TeM cpaKTOM, 'lTO BTOPOH nyHKT Pa6011eH 
rpynnoH IOHCHTPAJI He 06cy)K,ll;anc.11, nocKOnLKY OH 61,m JIHIIIL He,u;aBHO BKJIIO'!eH B npoeKT TeKcTa. 

4O6cy:>K,u;eHHe 3Toro Bonpoca CM. pa3,u;en 5 HHJKe. 

5CornacHO HeKOTOpbIM MHeHHJIM, 3TO npe,u;nonoJKeHHe HOCHT cnHWKOM 061U,HH xapaKTep. TaK, ecJIH cpopyM, 
paccMaTpHB8IOlU,HH ,u;eno, HaXO,ll;HTCJI B rocy,u;apcTBe, He JIBnJIIOlU,eMCJI yqaCTHHKOM KOHBeHI.\HH, TO OH He CBJl3aH 
cTaTLeH l(l)(b) H He 06.113aH - B cHny MeJK,JzyHapo,u;Horo ny6JIH'IHoro npaBa - npHMeHJITL KoHBeHl.\ßIO, ,u;aJKe ecJIH 
HOPMLI Me:>K,u;fHapo,u;Horo '!acrnoro npaBa YK83LIBaIOT Ha npaBo KaKoro-nH6o rocy,u;apcTBa-yqacTHHKa. TaKa.11 
JKe TPY,D;HOCTL B o6w.eM nop.11,u;Ke B03HHKaeT B TOM cnyqae, ecJIH cnop nepe,u;aeTCJI B ap6HTpa:>K, KOTOpbIH 
rHilOTeTH'leCKH He JIBn.lleTCJI cy,u;e6HbIM q>OpfMOM H KOTOpbIH, a priori, He CBJl38H Me:>K,u;yHapO,D;HbIMH 
KOHBeHl.\ßJIMH. B TO JKe BpeM.11 MO:lKHO, HanpOTHB, ynep:>K,u;aTL, 'ITO TpeTeHCKHe cy,u;LI ,D;OnJKHbI yqHTLIBaTb BCe 
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06 yCTyIIKe .u;e6HTOpCKOH 3~0JDKeHHOCTH, TO OHO MOJKeT HaHeCTH ym;ep6 ABYM OCHOBHblM n;eIDJM 3TOH KOHBeHD;HH: 
H~eJKHOCTH H npe,u;CKa3yeMOCTH6

• TaK, B MOMeHT, xorna uenerrr H n;ecCHOHapHH ee~ neperonopsr 06 YCTynKe, 
orrpenemrrs MeCToHaxo~eHHe qiopfMa, Ha paccsaorpeirae xoroporo 6y~ rrepenaaarsca B03MOJKHbre cnopsr, 
MO:>KeT 6LITb eecLMa cnozcno, ocoöemro ecna croponsr He cornacoaamr orosopxy o eL16ope q>OpfMa. 

3Ta TPY~OCTb 6y,u;eT, onaaxo, cseneaa K MHHHMYMY , ecmr CTopoHLI cornacoaana Bb16op npaea. B TO JKe 
epeMJI OCHOBHOH aprysrerrr nporaa HCllOnb30BaHHJI HOpM MeJKAYHapo~oro xacrrroro npaea COCTOJln B 
HaßOMHHaHHH O TOM, 'ITO KOHBeHD;HJI conepacar HOpMbI, xacaiouraecs orrpeneneaaa rropanxa O'lepe~OCTH H, B 
6onee o6~eM nnane, npas TpeTLHX cropon, YKa3bIBaJIOCL, 'ITO 3TH nonoJKeHHJI npe,u;CTaeIDJIOT coöoä onao H3 
OCHOBHblX npeasrytuecra KOHBeHn;HH. ß TO :>Ke epeMJI rrpasa TpeTbHX CTOPOH Henb3JI CTaBHTb B 3aBHCHMOCTb OT 
BbI6opa npaea HJilf q>OpfMa CTOpOHaMH yCT}'IIKH. CooTBeTCTBeHHo, 6LUIO peKOMeffAOBaHO He BHOCHTb H3MeHeHHH 
e nyHKT 1 nepsoä CTaTLH. 

1.2. Bo sroposr nyaxre nepsoä CTaTLH rrpoexra KOHeemi;HH YJKe co.u;epJKHTCJI nonoaceaae, npenycaarpaaaroutee 
pacmapeaae cqiepbl npHMCHeHHJI KOHBeHn;HH Ha ,Il;OJDKHHKa, 3~0JDKCHHOCTb xoroporo JIBJUleTCJI npeAMCTOM 
YCT}'IIKH, B TOM cnyxae, xorna rrpaaox, npHMCHHMblM K ero OTHOWeHHJIM C uenerrrosr, JIBIDJeTCJI npaeo xaxoro-naöo 
norosapaaarouieroca rocynapcrsa, ,u;aJKe ecna OH He aaxonarca Ha repparopaa noroaapaaaromeroca rocynapcraa. 
ß OCHOBe 3TOro nono:>KeHHJI neJKHT ffAeJI O TOM, 'ITO B KOHBeHD;HH conepscarca MaTepHanLHO-npaBOBbIC HOPMbl, 
xoropsre aanpaanensr Ha 3~HTY ,Il;OJDKHHKa, 3~0JDKeHHOCTb xoroporo JIBJUleTC.11 npeAMCTOM YCT}'IIKH, H KOTOPbie, 
KaK npennonaraercs B Aßyx CJIY'la.llX, npCAfCMOTpeHHbIX B TeKCTe, JIBIDIIOTCJI eMY H3BCCTHblMH. · ß TO :>Ke epeMJI 
nonoöaoe nonoJKeHHe eecbMa sarpynarrr YCTYßKY OßTOBOH .u;e6HTOPCKOH 3~0JDKeHHOCTH, llOCKOnLKY ueccaoaapmo 
AIDI onenxa PHCKOB ßOTpe6yeTCJI onpenemrrs rrpaso, npHMeHHMOe K K~OH H3 CTaTeH YCTYßaeMOH 
3~0n:>KeHHOCTH. HecoMHCHHO, 3Ta JKe TPY~OCTb B03HHKaeT H B CBJl3H C rpeöoaeaaesr O TOM, 'IT06bI ,Il;On:>KHHK, 
3~0JDKeHHOCTb xoroporo JIBJUleTCJI npeAMeTOM YCTYßKH, aaxonancs Ha TeppHTOPHH noroaapaaaromerocs 
rocynapcrsa; TaK, yCTyIIKa MOJKeT 6bITb coeepmeHa B OTHOWeHHH .u;e6HTOPCKOH 3~0n:>KeHHOCTH, npH'llITalO~CHCJI 
C ,Il;On:>KHHKOB, HaxOAS{~HXCJI KaK B .u;oroeapHBaro~HXCJI, TaK H B He .u;oroeapHBaJO~HXCJI rocy.u;apCTeax. O~aKO 
B 3TOM cnyqae, ecnH n;ecCHOHapHH noJKenaeT pa3.u;enHTb Pa3nH'IHbie CTaTbH 3~0JDKeHHOCTH AJU1 on;eHKH pHCKOB, 
'leTKHli reorpaq>H'lecKHfl KpHTepHfl no3BOnHT eMY npoeeCTH TaKoe pa3.u;eneHHe 6e3 oco6LIX Tpy~oCTeH. EcJilf JKe 
n;eccHOHapHIO IlpffAeTCJI yqHTbIBaTb HOpMbl KOnnH3HOHHOro npaea, CHTfal.l;HJI 6y,u;eT coeepmeHHO HHOH. 

CooTBCTCTBeHHo, 3KCnepTbl peKOMCffAOBaJIH HCKnlO'IHTb .CCbUIKY Ha 'laCTHoe MCJKAYHapo~oe npaeo BO 
BTOPOM nyHKTe nepeo:fl CTaTbH7. 

~ Me?K,nVHaponmrn xapaKTep 

IlpHHJIB pewemre o coxpaHeHHH CTaTbH 1.1. e ee HbrnemHeH pe.u;aKD;HH, pa6oqa.11 rpynna nepewna K 
o6c~eHHIO Heo6XOAHMOCTH e onpe.u;eneHHH KOHD;Cßl.l;HH MCJKAYHapo~oro xapaKTepa npHMeHHTenLHO K ABYM 
Cny'la.llM, oxea'leHHbIM ~ 3TOH CTaTbe, a HMCHHO K YCTYITKe MCJKAYHapo~oH .u;e6HTOPCKOH 3~0JDKeHHOCTH H K 
MCJKAYHapo~OH ycTynKe .u;e6HTOPCKOH 3~0JDKCHHOCTH. 

ACHCTBYIO~He Me~YffapO,D;HbIC KOHBCHl.l;HH. 3TO OTBe'laeT npaKTHKe MHOrHX TPCTCHCKHX cy.u;oe. Y:>Ke 3THX 
.u;eyx cnopHblX MOMeHTOB, B03MOJKHO, ,Il;OCTaTO'IHO AJIJI Toro, 'IT06bI 3aCTaBHTb COCTaBHTeneH TCKCTa OTKa3aTbCJI 
OT ßOA06Horo ßO,Il;XOAa. 

6B XOAC o6cy:>l(AeHHJI 3KCnepTbl ßOCTOJIHHO CCbUiaJIHCb Ha 3TH ABC n;enH, YKa3LIBaJI, 'ITO Ka~aJI 
npeAJiaraeMaJI HOpMa (6YAb TO MaTepHanLHo-npaeoeaJI HnH KOnnH3HOHHaJ1) AOn:>KHa OTBC'laTh 3THM 
TPC6oeaHHJIM. 

7EcnH Pa6o'laJ1 rpynna IOHCMTPAJI npHMeT TeM He MeHee pemeHHe o coxpaHeHHH 3TOH ccLUIKH, 
noTPe6yeTCJI o6ecne'IHTb TaKOH nopJIAOK, npH KOTopoM ccbUIKa Ha npaeo .u;oroeapHea10~erocJ1 rocyAapcTea 
6y,u;eT ßOHHMaThC.11 KaK CCbUIKa Ha nono:>KCHHJI KOHBCHn;HH, a He Ha BuyTpCHHee npaeo. 
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BbIJIO HanOMHeHO O TOM, 'ITO raarCKIUI KOHq>epeHQIDI no Me}K,IzyHapOAffOMY 'laCTHOMy npasy }')Ke AaBHO 

rrpxnepaoraaercx TPMlfQHH, C0CTO.sII.Qeii: B TOM, 'IT06bI He nasars onpeneneaaa IlOIDITHlO "Me~apOAHbIH 
xapaxrep". TaK, conocraaaremnsre HCCJie,D;OBaHH.sl IlOKa3bIBaJOT, 'ITO B 60JiblllHHCTBe CTpaH "coc~eCTBYJOT" no 

MeHbUICH Mepe ABe KOHQerru;HH "Me~apOAffOro xapaxrepa": IOpHAHtfeCKIUI KOHII;C~ H 9KOHOMH'ICCKIUI 

KOHII;Crru;H.sl. lOpHAHtfeCKIUI KOHII;Crru;IDI COCTOHT B TOM, 'IT06bI Y'fHTbIBaTb JIH6o rpaJK,ll;aHCTBO, JIH6o 

reorparpaxecxoe MeCTOHaxOJl{AeHHe COOTBeTCTBYJOI.QHX CTOpOH. 3KOHOMH'leCKIUI KOHQerru;H.sI caasaaa C ToeapHbIMH, 

JIIOACKHMH, q>HHaHCOBblMH HJIH HHbIMH TpaHCrpaHH'IHbIMH IIOTOKaMH. Cornacao 9TOMy BTOpOMy IIOHHMaHHIO, 

Me~apOAffbIMH .slBIDIIOTC.sl OTHOUICHIDI, KOTOPbIC MOiyr 6b1Tb 3aKJIIO'leHbI Me)K,Izy napraepasra, HaxO~HC.sl 

Ha OAHOH H TOH )KC TeppHTOPHH, HO OAHH H3 acnexros KOTOpbIX AOJDKeH 6b1Tb OCYI.QeCTBJieH B HHOM rocynapcrae. 

Ilpeasrymecraa IOpHAHtfeCKOH KOHQCilQHH 3aKJIIO'laJOTC.sl, B nepeyro oxepen», B ee npOCTOTe8, 'ITO 

YBCJIH'IHBaeT Ha,JJ;e}KIIOCTb H npeACKa3yeMOCTb B03MO:>KHbIX pemeaaä, ß OTJIH'IHe OT sroro 9KOHOMH'leCKIUI 

KOHQCilQHj{ Il03BOJij{eT pacnnrprrrs xpyr Tex onepauaä, K KOTOPbIM 6y,uyr IIpHMeH.slTbCR MeJK,IzyHapOAHLie HOPMbl. 

TaKHe MeJK,IzyHapOAffbIC HOpMbl 'laCTO YHlf<pHQHpOBaHbl H II03B0Jlj{IOT IIPORBJij{Tb 60JILUIYJO m6KOCTb. Ilo 9TOH 
npH'IHHe MHOme KOMMep'leCKHe oneparopsr npeAUO'IHTaIOT, 'IT06bI HX OTHOUieHIDI KBaJIH<pHQHPOBaJIHCb B Ka'leCTBC 
Me~apOAffbIX. 

B KOHTeKCTe I'aarcxax KOHBeHQHH COCTaBHTeJIH TeKCTOB BCCrAa asöerana roro, 'IT06bI COOTBeTCTBYJOI.QIUI 

KOHII;erru;IDI OrpaHH'IHBaJiaCb TOH HJIH HHOH aJILTepHaTHBOH. C'IHTaJIOCb, 'ITO COCYI.QeCTBOBaHHe 9THX nsyx 
xparepaes H, B03MO:>KHO, HHbIX KPHTCpHeB He HaHOCHT YI.Qep6a AOJI)KHOMY <p}'HKQHOHHpOBaHHIO KOHBeHQHH B 
cq:,epe MeJK,IzyHapoAfforo xacraoro npasa. 

B TO JKe BpeM.sI npHMeHHTeJILHO K paccaarpaaaesroä KOHBeHQHH 6bIJIO Pa3'bRCHeHO, 'ITO KOMMepqecKHe 

oneparopsr AOJI:>KHbl HMCTb B03MO:lKHOCTb Ha,JJ;e}KIIO H aaönaroapesseaao onpenensrs cnyxaa, K KOTOpbIM npHMeHHMa 

9Ta KOHBeHQIDI. C yqeTOM sroro 6bIJIO CO'ITeHO, 'ITO COOTBeTCTBYJOI.Qee onpeneneaae ssnserca He06XOAHMbIM H 
'ITO TaKOe onpeneneaae o6R3aTeJILHO AOJI)KHO COAepJKaTb a,u;eKBaTHbIC xerxae, oösexrasasre H npoersre KpHTepHH. 

O6CYJl{ACHHe B03MO:>KHbIX KpHTepHeB ~ BKJIIO'leHIDI IlOKa3aJIO, 'ITO B paxxax YCTYßOK OilTOBOH 

Ae6HTOpCKOH 3a,JJ;OJDKCHHOCTH onpeneneaae MeJK,IzyHapOAffOro xapaxrepa MOJKeT Bbl3BaTb onpeneneaasre 
rrpaxrasecxae npoönesrsr. TaK, CTaTbR 3 B TOH peAaKQHH, e KOTOPOH OHa COAep:>KHTCR B rrpenaaparem-aox 
npoexre, Il03BOJI.sieT B pasrxax OAHOH H TOH JKC onepauaa YCTYIIaTb KaK MeJK,IzyHapOAHYIO, TaK H BuyrpeHHIOIO 

Ae6HTOPCKYJO 3a,JJ;OJDKeHHOCTb. Pa60'IIUI rpynna CO'IJia, 'ITO penreaae 9TOH npo6JieMbl aaxomrrcs He B H3MeHeHHH 

KpHTepHeB Me~apOAffOro xapaxrepa, a B B03MO:>KHOM BKJIJ?'leHHH AOilOJIHHTeJILHoro ßOJIOJKeHIDI, 

YCTaHaBJIHBaIOLQero, 'ITO npaea H o6R3aTeJILCTBa AOJI)KHHKa, YCTYIIaeMIUI 3a,D;OJDKeHHOCTb xoroporo }IBJij{eTCR 
aavrpeaaeä, He 3aTpameaIOTCR KOHBeHQHeH. 

COOTBeTCTBeHHO, pa60'IIUI rpyrma IlOCTaHOBHJia pexosreanoaars coxpaaenae CTaTbH 3 npensaparensaoro 
npoexra B ee HbIHeUIHCH penaxnaa . 

.fil OnpelleJieHHe IlOHRTHR "MeCTO HaXO:lK.lleHHR" 

CcbIJIKH Ha MeCTO HaXOJl{AeHIDI yqaCTHHKOB CAeJIKH YCTYIIKH Ae6HTOPCKOH 3a,JJ;OJIJKeHHOCTH COAepJKaTCR B 
HeCKOJILKHX ßOJIOJKeHIDIX rrpenaaparensaoro npoexra KOHBeHQHH. 

8TaKa.sI npOCT0Ta M0:>KeT 6bITb JIHIIII, Ka:>K~eHCR, IlOCK0JILKY onpeneneaae rpaxnaacrsa KaKOrO-JIHOO JIHIJ;a 

(H ocoöeaao IOPHAH'leCK0ro JIHIJ;a) HJIH ero oösrsaoro MCCTa :lKHTCJILCTBa HJIH npyroro MCCTa HaXO)K,l];CHHR 

MOJKCT Ha npaKTHKC 0Ka3aTbCR CJI0:lKHbIM. qTO xacaercs Il0HRTHR "MCCTO HaXOJl{ACHHR", KaK OHO HCil0Jib3YCTCR 

B paCCMaTpHBaCMOH KOHBCHQHH, CM. pa3ACJI 3 HHJKC). 
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B CTaTLe 5G) conepsorrcs cnenyroutee orrpenenemre sroro noID1THJ1: 

"JIHIIO csaraercs HaXOlUIWHMC.ll B rocVJiapCTBe. B KOTOQOM OHO HMeeT 3apernCTpHpOBaHHVJO KOHTOpy 
HJIH - ecJIH OHO He HMeeT 3apernCTpHpOBaHHOH KOHTOphI HJIH .l!BJI.sieTC.sl d>H3lflleCKHM JIHUOM - ceoe o6hNHOe 
MeCTO :lKHTeJibCTBa". 

ELIJIO HaITOMHeHO O TOM, 'ITO Tpa,D;HIUIOHHO Tpe6yeTC.ll npoaeneaae pasrpaaaseaas Me:lK,DY HOPMaMH, 
KaCaJOIIQfMHC.ll q>H3lflleCKHX ~. H HOpMaMH, npHMeHHMhIMH B OTHOWeHHH JOpH,ll;H'leCKHX JIHq HJIH HHbIX 
o6'heAHHeHHH. 

qTo xacaercs q>H3H'IeCKHX JIHq, TO cospessemroe Me:lK,ll;YHapo,11.Hoe xacraoe npaso ornaer npennoxreaae 
npHB.s13Ke He K ,ll;OMHD;HJIHJO, a K o6LNHOMY MeCTY JKHTeJibCTBa. IlOIDITHe oösrxaoro MeCTa :lKHTeJII.CTBa .sIBJUleTC.sl 
öonee rn6KHM H öonee nerKHM c TO'IKH 3peHH.sI yCTaHOBJieHH.sI rrpaxrasecxoro qiaKTa, a TaK:JKe no3BOJUieT 
yqHThIBaTL peaJIHH, caasamrsre C BKJIJO'leHHeM ~a B COOTBeTCTBYJOID;HH JOpH,ll;H'leCKHH, 3KOHOMH'leCKHH H 
COD;HaJibHhlH nop.sI,D;OK9• 

tfTO xacaerca JOpH,ll;H'leCKHX ~. TO conocraarrrensnce npaso ßOKa3bIBaeT, 'ITO no-npescaesry orsrexaerca 
paaneneaae rocynapcrs Ha Te CTpaHbI, KOTOPLie npH3HaJOT MeCTO HaxO:JK,D;eHH.sI 3apernCTpHpOBaHHOH KOHTOpbl 
(MeCTo peracrpanaa)", H TeMH, xoropsre OT,ll;aJOT . rrpenrroxreaae MeCTY HaxO:JK,D;eHH.sI q>aKTlflleCKOH WTa6- 
xsaprapsr. 3.n;ech cnenyer OTMeTHTh, 'ITO ,ll;JUI o603Ha'leHH.sI q>aKTlflleCKOH WTa6-KBaprnp1,1 HCßOJI1,3YJOTC.sl 
Pa3JIH'IHhie TepMHHbl: nerrrpansaaa a,D;MHHHCTPaD;IDI, OCHOBHOe rrpennpaarae, uerrrp OCHOBHhlX mrrepecoa. 

C TO'IKH 3peHH.sI CTOpOHHHKOB KpHTepHJI q>aKTlflleCKOH WTa6-KeapTHphI 3Ta KOHD;eDD;HJI oönanaer TeM 
npeHMYI.UeCTBOM, 'ITO OHa CTaBHT JOpH,ll;H'leCKOe ~o B uenrp ero 3KOHOMH'leCKOH .n;e.sITem.HOCTH H orsexaer 
q>YHKIJ;HOHaJibHOMY 3KBHBaJieHTY 06hl'IHOro MeCTa :JKHTem.CTBa q>H3H'leCKHX ~- B ornaxae OT 3TOro MeCTO 
Haxo:JK,D;eHH.sI 3apernCTPHPOBaHHOH KOHTOphI rrpencrasnaer coöoä HaMepeHHbIH BbI6op ~a. KOTOPhIH MO:lKeT 6LITL 
npo,D;HKTOBaH cooöpazceaaasra, a6COJIJOTHO He CB.sl3aHHhIMH C ero .n;e.sITeJibHOCTLJO, HO HMeJOID;HMH OTHOWeHHe K 
snyrpeaaeä opraHH3aD;HH ropH,ll;lfllecKoro ~a" HJIH K pememno aanorossrx sonpocoa. 

Cnenyer OTMeTHTL, 'ITO B Me:lK,ll;YHapo,D;HoM 'laCTHOM npaae He ,D;OCTHrffYTO CYI.UeCTBeHHoro nporpecca B nene 
YHH<l>HKaa;HH onpeneneaaa MeCTa HaxO:JK,D;eHHJI lOpH,ll;lflleCKHX ~. ßOCKOJil,KY Ka:lK,ll;a.ll crpana no-rrpescaesry 
crrenyer CBOHM TPa.n;HD;HJIM. B xaxecrae npHMepa MO:lKHO COCJiaTLC.ll Ha CTaTLJO 58 (nepBLIH naparparp) PHMCKOro 
norosopa o C03,D;aHHH Eaporreäcxoro cooömecraa, B xoropyro nocne,IzyJOI.UHM,H noroaopasra He BHOCHJIOCL HHKaKHX 
H3MeHeHHH H xoropas rnacar cnenyiomee: 

"IOpHlllflleCKHe JIHIIa. C03llaHHbie B COOTBeTCTBHH C 3aKOHOllaTeJILCTBOM rocrnapCTBa-'IJieHa H 
HMeJOWHe CBOJO 3apernCTpHpoBaHHVIO KOHTopy. CBOJO ueHTpaJibHVIQ aJlMHHHCTpauHJO HJIH ceoe OCHOBHOe 
npeJinpH.l!THe Ha TeppHTOPHH Coo6rueCTBa. npHpaBHHBaJOTC.ll s ueJI.l!X npHMeHeHH.ll ßOJIO:lKeHHH HaCTo.srweü 
rJiaBLI K d>H3lflleCKHM JIHUaM - rpaJK.llaHaM rocynapCTB-'IJieHOB". 

9IloJie3Ha.sI HHq>OpMaD;H.sI O rrorrsrrxe CHCTeMaTH3aD;HH KpHTepHeB, xoropsre cnenyer Y'{HTI,IBaTL ,ll;JI.sl 
onpeneneaax oösrxaoro MecTa :lKHTeJibCTBa q>H3H'IecKoro JIHD;a, conepacarcs B crarse Dr. E.M. Clive, "Tue 
Concept of Habitual Residence", The Juridical Review, 1997, p. 137-147. 

1°B1,m 3a,D;aH sorrpoc o TOM, TO'IHO JIH coorsercrayer rrorrarae "siege statutaire" noH.l!THJO "registered office", 
HCßOJib30BaHHOMY B aHrJIHHCKOM TeKCTe rrpoexra KOHBeHD;HH. Yrny6JieHHO 3TOT sonpoc He paccsrarpasanca. 

113.n;ecL MO>KHO OTMeTHTL, 'ITO B WTaTe Ilenaasp, Coe,D;HHeHHbie IIITaTLI AMepHKH, pa3pa60TaH 'lpe3BbI'laHHO 
no,11;po6m1ü CB0,11; 3aKOHO,D;aTeJihHhIX H JOpHcnpy.n;eHD;HOHHLIX npaBHJI, npe,D;OCTaBJI.sllOID;HH KOMßaHH.l!M 
MaKCHMaJibHO 6naronpH.l!THblH pe:lKHM B eonpocax BffYTPeHHeH opraHH3aD;HH, 'ITO 061,.sICH.sieT npHH.sITOe MHOrHMH 
npe.n;npH.l!TH.sIMH pemeHHe O TOM, 'IT06LI pa3MeCTHTL CBOJO 3aperHCTPHPOBaHHyJO KOHTOPY B 3TOM IIITaTe, XOT.sl 
OHH H He npoB0,11;.l!T B HeM KaKOH-JIH60 3KOHOMH'leCKOH .n;e.siTeJILHOCTH. 
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B II}'HKTe 1 CTaTbH 3 K0HBeHI.J;HH Eaporreäcxoro C0I03a 0 npOH3BO.U:CTBe no .u;eJiaM 0 HeC0CTOJITeJibH0CTH, 
rronrracaaaoä B Bptoccene 23 Hox6px 1995 rona, npenycxarpaaaerca cnenyiouree: 

II ••• IlpHMeHHTeJibHO K K0MITaHHHM H lODHJlH'leCKHM JJHllaM ueHTp0M 0CH0BHblX HHTepeC0B C'IHTaeTCH. 
ecJIH He ll0Ka3aH0 npOTHBH0e. MeCT0 Hax0)KJleHHH 3apemCTpHD0BaHH0H KOHTODbl". 

Aaanoraxao, THITOBOH 3aK0H lOHCßTPAJI o rpascrpaaa-moä HecoCToHTeJibH0CTH He npenycaarpaaaer 
KaKOro-JIH6o BLI6opa, IT0CKOJibKY B rrynxre 3 CTaTl,H 16 yCTauaBJIHBaeTCH, 'IT0: 

"B 0TCVTCTBHe ll0Ka3aTeJibCTB np0THBH0ro 3apemCTpHp0BaHHax KOHTopa ... C'IHTaeTCH ueHTpOM 

OCH0BHblX HHTepeC0B ... ". 

ß 0TJIH'IHe 0T 3TOH rocnoncrayiouteä Ten.u;eHI.J;HH, xoropas, KaK npe.u;CTaBJIHeTCH, HaMe'laeTCH B OTHOllleHHH 

nonxona, cocroantero B TOM, 11To61,1 He .u;eJiaTh BLI6opa Me:>K,Izy aJibTepHaTHBaMH, C TeM 11To61,1 oöecne-rars 

MaKCHMaJibH0e c6JIIDKeHHe C 3KOH0MH'leCK0H peaJibH0CTJ,10 CO0TBeTCTByromero lOpH.o;H'leCK0ro ~a12, B npoexre 
K0HBeHI.J;HH 06 ycryrrxe .u;e6HTOPCKOH 3a.u;0JDKeHH0CTH TaKOH BLI6op nenaercs H npenno-rreaae OT.o;aeTCH 
3apemCTpHp0BaHHOH K0HT0pe, KaK 3T0 61,mo IT0Ka3aH0 BbIWe. 

Ü.o;HH H3 aprysrearos, BbI.u;BßHYTblX B 3aIIJ;HTY raxoro BbI6opa, CBH3aH C He06XO.u;HMOCTl,lO npenycsrorpen, 

B03M0.>KHOCTJ, T0'IH0ro YCTaHOBJieHHH MeCTa Hax0X,IJ;eHHH neneara". ß 3T0H CBH3H HeK0T0p1>1e sxcneprsr C0'IJIH, 

'IT0 M0:>KeT 61,ITJ, Y.U:OBJieTBOpHTeJibH0 HCIT0Jib30BaH T0JibK0 KpHTepHH 3apemCTpHp0BaHHOH KOHT0Pbl. 

B T0 :>Ke BpeMJI CJie,DYeT HaIT0MHHTb 0 TOM, 'ITO B orpoMH0M 60JibWHHCTBe CJIY'laeB MeCTa HaxOX,IJ;eHHH 

3apemCTpHp0BaHH0H KOHTOpbl H q>aKTH'leCK0H IIITa6-KBapTHpbl cosnanaror. Ü.o;HaKO B Tex rHil0TeTH'leCKHX 

CJIY'IMX, xorna Ta HJIH HHaH K0MilaHHH asöpana W30HH0H nonxon", npHHHTHe K0HBeHI.J;HH, B uearpe BHHMaHHH 

K0T0p0H CT0HT MeCTO HaxOX,IJ;eHHH ueneara, IT0BJie'leT 3a coöoä rrpaxraxecxyro HeB03M0.>KH0CTb ee npHMeHeHHH, 

IT0CK0JibKY Te CTPaHbl, B KOT0pblX K0MITaHHH Tpa.u;HI.J;HOHH0 peracrpapyror CB0H K0HT0pbl, He npHHHMaIOT yqaCTHH 

B YCHJIHHX no YffHq>HKaD;HH npaaa H He paTHq>HD;HpylOT HMeromHXcH K0HBeHI.J;HH15• 

EcJIH B3rJIHnyTI, Ha 3TY npoönesry C T0'IKH 3peHHH n;ecCH0HapHH, .o;JIH xoroporo sorrpoc 0 npHMeHeHHH 

K0HBeHI.J;HH HBJIHeTCH 11pe3Bbl'laHH0 Ba.>KHLIM H 60JiblIIHHCTBO npas H o6H3aHHOCTeH xoroporo 3aBHCHT - B CJIY'lae, 

ecJIH OHH He perymrpyiorca MaTepHaJibH0-npaBOBblMH H0pMaMH K0HBeHI.J;HH - 0T npasa CTPaHbl ueneara, TO Ta 

ua.u;e.>KH0CTb - B KpaTK0Cp0'IH0H nepcnexraae, -KOT0pax o6ycnaBJIHBaeTCH KpHTepHeM 3apemCTpHpOBaHHOH 

K0HT0pbl uenetrra, M0:>KeT 0Ka3aTLCH K0HTpnp0.IJYKTHBHOH B cn}"iae .U:BOHHoro nonxona, ynoxaayroro B 

npe.u;L~eM II}'HKTe. 

12B 3TOH CBH3H cnenyer oöparars BHHMaHHe Ha TO, 'ITO KOHBeHD;H.11 OpraHH3aD;HH O61,e.o;HHeHHLIX HaD;HH 

0 He3aBHCHMblX rapaHTH.8:X H pesepamrx axxpemrrasax 1995 rona B crarse 22 rrpenycsrarpnsaer, 'ITO 

npHMeHHMblM npasosr .8:BJI.8:eTC.11 npaso rocynapcrsa, rne aaxonarca KOMMCp'leCKOe npennpaarae rapairra HJIH 

3MHTeHTa, B KOTOP0M 61,mo Bbl.o;aH0 o6x3aTeJibCTBO. 

13B npoexre KOHBe~H IT0H.8:THe "MeCTO uaxoX,IJ;eHH.1111 HCITOJib30BaH0 TaK:>Ke npHMeHHTeJibHO K .U:OJI:>KHHKY, 

3a.u;0mKCHH0CTb xoroporo .8:BJl.8:CTCH npe.u;MeTOM YCTynKH (crarsa 1(2) H 3) HK n;ecCHOHapHIO (cTaTb.11 3), onaaxo 
öonsnras xacrs H0PM 0THOCHTC.11, HCC0MHeHHO, K MeCTY HaX0X,IJ;CHH.11 neneara. 

143.u;ecb pe111, H.U:CT O nonxone, HBJI.S:lOmeMC.11 .U:BOHHblM C MeX,IJ;yuapo.u;uoii T0'IKH 3PCHH.8:, a He O .U:BOHHOM 

nonxone Ha yposae qie.u;epaJibHoro rocynapcrsa, nocxonsxy B rrocnenaesr CJIY'lae KOHBe~x, KaK npasano, 

npHMCH.8:CTC.11 KO BCCH qie.u;epaJILHOH TeppHT0PHH. 

15B OTBeT 61,mo YKa3aHo, 'IT0 rrpennpaaras, c.u;enaBIIIHC TaKOH BLI6op H, C00TBCTCTBCHHO, OKa3aBIIIHCC.8: B 

IT0JI0:>KCHHH, xorna no npH'IHHC uenpHMCHHM0CTH K0HBC~H HM 3aKpbIT nocryrr K q>HHaHCHP0BaHHIO 

nocpe.u;cTB0M YCTynKH .u;e6HTOPCKOH Ja.u;0JI:>KCHHOCTH, 6y.o;YT BblHf.>K,ll;CHbl H3MeHHTb MeCT0 HaX0.>K,ll;CHHH CBOCH 
3apemCTpHp0BaHH0H KOHT0pbl. 



NCN.9/WG.11/WP.99 
Russian 
Page 8 

3aTeM rpyrrrra nonroe epeMR o6cY)K)J;aJia sorrpoc O KOJIJIH3HH, CB.!13aHHOH C M06HJibHOCTbIO. I'pyrrrra 

pa30IIIJI3Cb BO MHeHH.!IX B aonpoce O TOM, 'ITO H3MeHHTb ner-re: 3apernCTpHpOBaHH}'IO KOHTOPY HJIH q>aKTH'leCKYIO 

IIITa6-KBapTHpy. BBH,Izy HeB03MO)KHOCTH cnenars KaKOH-JIH60 BhI6op 6bIJIO CO'ITeHO, 'ITO 3TOT aprvxear IIO CBOeMY 

xapaxrepy He MO:>KeT IIOBJIH.!ITI, Ha BbI6op Me}K,lzy aJil,TepHaTHBHbIMH BapHaHTaMH. C Y'JeTOM BLIIIIeCKa3aHHOro sce 

Y11aCTHHKH COrJiaCHJIHCL C BLIBOAOM O TOM, 'ITO KOJIJIH3HIO, o6ycJIOBJieHHyw M06HJILHOCTbIO, MO)KHO yperynapoaars 
C IIOMOmbIO COOTBeTCTBYIOmero IIOJIO:>KeHH.11 B pasocax KOJIJIH3HOHHbIX HOpM. 

B 3aKJII011eHHe pa6011a.11 rpyrrrra asrpaaana MHeHHe, 'ITO cnenyer OTAeJIHTL onpeneneaae, , xacaiomeeca 

q>H3H'leCKHX nan, OT roro onpeneneaaa, xoropoe 6yAeT rrpmurro rrpHMeHHTeJILHO K IOp~eCKHM JIHU;aM H HHbIM 

o6'he~eHH.!IM. 

1ITo KacaeTC.11 q>H3H'leCKHX mm, TO pa6011a.11 rpyrrrra cornacanacs C KpHTepHeM o6LI'IHOro MeCTa :>KHTeJILCTBa. 

IlpHMeHHTeJILHO K IOp~eCKHM JIHU;aM KaKOro-JIH6o OKOH'laTeJILHOro BhIBOAa CAeJiaHO He 61,mo. 

B TO xe epeM.11 6bIJIO npe,WIO:>KeHO HCXOAHTL H3 orrpeneneaas, KOTOpoe COAep:>KHTC.11 B II}'HKTe 2 CTaTLH 4 
PHMCKOH KOHBe~HH O rrpase, rrpHMeHHMOM K AOrOBOPHbIM 06.113aTeJibCTBaM, OT 19 HIOH.11 1980 rona H KOTOpoe 

npenycsrarpaaaer cnenyromee: 

"C }"IeTOM IIyHKTa 5 rrpemIOJiaraeTC.11. 'ITO 11oroeop HaH60Jiee TeCHO CB.!13aH CO CTpaHOH. B KOTOpOH 

CTOpOHa. KOTOpa.11 llOJI:>KHa o6ecrre'IHTL HCIIOJIHeHHe B HaTVpe, HMeeT B MOMeHT 33KJIIO'leHH.!I noroeopa 

o6LI'IHOe MeCTO :>KHTeJibCTBa HJIH. ecJIH pe'lb HJieT O KOMIIaHHH. accmmauHH HJIH IOpHJUf':leCKOM JIHUe. CBOIO 

ueHTpam,IMQ 8,IlMmrnCTpauHIO. B TO :>Ke epeM.111 ecJIH noroeop 3aKJII011eH B xone ocymecTBJieHH.11 

rrpocbeccHOHaJil,HOH Jie.!ITeJILHOCTH 3TOH CTOpOHLI. TaKOH CTpaHOH .!IBJI.!leTC.11 CTpaHa. B KOTOpOH pacIIOJIO:>KeHO 

OCHOBHOe rrpennpH.!ITHe HJIH. ecJIH B COOTBeTCTBHH C noroeopOM HCIIOJIHeHHe JIOJI:>KHO 6LITL rrpOH3BeJieHO 

HHLIM rrpennpH.!ITHeM. 'leM OCHOBHOe rrpenrrpH.!ITHe. B KOTOpOH pacrrOJIO:>KeHO TaKoe HHOe rrpenrrpH.!ITHe", 

HJIH, aJil,TepHaTHBHO, H3 onpeneneaas, conepacamerocs B Eaponeäcxoä KOHBe~HH O HeCOCTO.!ITeJibHOCTH, 0 

KOTOPOM roeopHJIOCL BLIIIIe. 

B JII060M CJIY'lae sxcneprsr corJiaCHJIHCL C HAeeH O TOM, 'ITO He3aBHCHMO OT OKOH'laTeJibHOro BLI6opa Me}K,lzy 

3apernCTpHpOBaHHOH KOHTOPOH HJIH q>aKTH'leCKOH WTa6-KBapTHpOH 6yAeT, IIO-BffAHMOMY, He06XOAffMO 

rrpenycsrorpers OTAeJILHyw HOPMY AJI.11 CJIY113eB, KOrAa uenerrr AeHCTByeT xepes aBTOHOMHOe rrpeAIIpH.!ITHe, 

OTAeJieHHe HJIH HHOe rrpeAIIpH.!ITHe, He HMe10mee OTAeJILHOro IOpffAH'leCKOI'O mnta. 

1) KoJIJIH3HOHHLie HOpMbI. rrpeJIHa3Ha'leHHLie Jl]l.11 rrpHMeHeHH.11 B CJIV'Iae OTCYfCTBH.11 MaTepHaJil,HO-rrpaBOBoro 

peryJIHpOBaHH.11 

I'pyrrna 3KCIIepTOB cornacanacs C TOH IIOJie3HOH POJILIO, KOTOPYIO MOryT csrrpars KOJIJIH3HOHHLie HOpMLI B 

pasrxax npoexra KOHBe~HH, a HMeHHO C TeM, 'ITO OHH AOIIOJIH.!IIOT rromrrxy YHHq>HKaD;HH npaaosoro 

peryJIHpOBaHH.11 ycrynox Ae6HTOpCKOH 33AOJI:>KeHHOCTH B Tex aonpocax, IIO KOTOPLIM Y'JaCTHHKaM neperosopoa IIO 

npoexry KOHBe~HH He YAaJIOCb IIOArQTOBHTL MaTepHaJI1,HO-rrpaBOBLIX HOpM. Pe'IL HAeT, uarrpaxep, 0 CJieAYIQmHX 

sonpocax: q>OpMa, AOIIYCTHMOCTb YCTYDKH, npaso Ha IIOCTyrrJieHH.11 IIO Ae6HTOPCKOH 33AOJI:>KeHHOCTH, 

npeasrymecraemrsre rrpasa H KOJIJIH3H.!I npas B CJIY11ae HeCOCTO.!ITeJILHOCTH uenenra. 3TH BOIIPOCbI 

paccMaTpHBaIOTC.11 HH:>Ke IIO OTAeJILHOCTH. 

CTaTL.11 9 npoexra KOHBeHD;HH e ee HbIHewHeM BHAe COAep:>KHT HeCKOJILKO BapHaHTOB. B sapaanre A 
npeAfCMaTpHBaeTC.11 MaTepHaJil,HO-rrpaBOBa.11 HOpMa H yCTaHaBJIHBaeTC.11 rpeöoaaaae IIHChMeHHOH q>OpMLI. ÜAffaKO 

HeKOTOPLie sxcneprsr BLICKa3aJIH MHeHHe, 'ITO TaKa.11 MaTepHaJILHO-rrpaBOBa.11 HOpMa .!IBJI.!leTC.11 HeIIpHeMJieMOH AJI.11 
He6oJILIIIOro 'IHCJia CTpaH, IIOCKOJibKY B 3TOM CJIY'lae KOHBeHD;H.11 BCTYIIHT B KOJIJIH3HIO C HX rrpaBOBLIMH 
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TP~HJIMH. TaKHM o6pa30M, no BCeH BepOJITHOCTH, ßOJIO:lKeHHe, COCTaBJieHHoe B COOTBeTCTBHH C BapHaHTOM A, 
He CMO:>KeT 6LITL BKJIIO'leHO B rrpoexr KOHBe~HH16

• 

3aTeM 6LIJI paCCMOTpeH B03HHKIIIHH B CBJl3H C 3THM sonpoc O npaae, npHMeHHMOM K aonpocasr q>OPMLI B 

OTC}'TCTBHe MaTepHanLHO-npaBOBOH HOPMLI. CooTBeTCTBYIOI.IJ;He KOJIJIH3HOHHLie HOPMLI - c~ecTBeHHO 

OTJIH'laIOI.IJ;HeCJI ,lij)yr OT npyra - npeWJO:llCeHLI B sapaarrrax ß H C 3TOH :llCe CTaTLH. Ü,D;HaKO 3TH HOPMLI He 

orsexaior Ha6mo.u;a101.IJ;eücJ1 B HaCTOJII.IJ;ee BpeMJI B o6naCTH Me:lK)];YHapo,D;Horo xacmoro npasa TeH,D;e~HH, KOTOPWI 

COCTOHT B TOM, 'IT06LI OT,D;aBaTL rrpennovreaae anLTepHaTHBHOH KOJIJIH3HOHHOH HOpMe, npH3HaIOI.IJ;eH CHJIY 

norosopa HJIH JOpH,JJ;H'leCKOro axra. Kpoxe roro, HeKOTOPLie 3KCnepTLI ßOKa3aJIH, 'ITO KOJIJIH3HOHHa.JI HOpMa BPJl,D; 

JIH MO:>KeT ,D;OCTH'IL n;eJIH, xoropyro rrpecnenyer ßOJIO:llCeHHe O q>OpMe. 

TaK, nocne 06c}':llC,D;eHHJ1, 6Lmo cosreao, 'ITO nens, xoropyio npecnenyer perynaposaaae sonpoca o cpopMe 

B paxxax rrpoexra KOHBeHD;HH, CBJl3aHa He CTOJILKO C aonpocosr O .u;eÜCTBHTeJILHOCTH, CKOJILKO C BOßPOCOM 06 

onpeneneaaa conepscaaas YCT}'IIKH HJIH, ,lij)yrHMH CJIOBaMH, 0 ,D;OKa3LIBaHHH raxoro conepacaaaa. C yqeTOM 3TOro 

3KcnepTLI ßPHilIJIH K MHeHHIO O TOM, 'ITO npennosreaae cnenyer OT,D;aTL He KOJIJIH3HOHHOH, a MaTepHanLHO 

npaBOBOH HOpMe. 3Ta HOpMa Morna 6LI 6LITL CqJOPMYJIHPOBaHa OTJIH11110 OT BapHaHTOB, conepacantaxcs B 

HaCTOJII.D;ee BpeMJI B KOHBe~HH, H MOrJia 6LI 6LITL COCTaBJieHa cne,D;YJOIIJ;HM o6pa30M: 

",D;e6HTOPCKa.JI 3a,D;OJI:llCeHHOCTL C'IHTaeTCJI YCTYßJieHHOH, xorna YCTYßKa ,D;OKa3aHa C ßOMOI.IJ;LIO mo6LIX 

cpe,JJ;CTB •• ". 

EI.IJ;e O,D;Ha B03MO:llCHOCTL Morna 6LI 3aKJIIO'laTLCJI B TOM, 'IT06LI o6'Le,D;HHHTL BapHaHTLI B H C, O,D;HaKO y 

rpyrrrrsr 3KCnepTOB He HMeJIOCL ,D;OCTaTO'IHO BpeMeHH ,D;JIJI 6onee nonpoöaoro paCCMOTpeHHJI sonpoca O B03MO.>KHOH 

q>OPMYJIHPOBKe TaKoro CBO,D;Horo ßOJIO.>KeHHJI. 

4.2 llonyCTHMOCTL yCTVIIKH 

Borrpoc O ,JJ;OßYCTHMOCTH YCT}'IIKH MO:llCHO nonpasnemrrs Ha ,D;Be OT,D;eJILHLie npoönestsr: .u;orOBOpHWI 

,D;OßYCTHMOCTL H IOpH,JJ;H'leCKa.JI ,JJ;OßYCTHMOCTL. 

4.2. l DLIJI paCCMOTpeH sonpoc O TOM, nenecooöpasao JIH BKJIIO'laTL B npoexr KOHBe~HH HOPMY, aHaJIOrH'IH}'IO 

TOH, KOTOPWI co.u;ep.>KHTCJI B CTaTLe 12 npoexra H KOTOPWI npe,D;YCMaTpHBaeT, 'ITO .u;e6HTOPCKa.JI 3a,D;OJI:llCeHHOCTL 

MO.>KeT 6LITL YCTYßJieHa, ,D;a.>Ke eC
0

JIH nenerrr H ,D;OJI.>KHHK, 3a,D;OJI.>KeHHOCTL xoroporo JIBJIJleTCJI npe,D;MeTOM YCTYßKH, 

,D;OrOBOpHJIHCL O TOM, 'ITO YCTYßKa He ,JJ;OßYCKaeTCJI. ß 3TOH CBJl3H 3KCn:epTLI o6cy,D;HJIH BOßpOC O TOM, MO.>KeT JIH 

.u;eHCTBHe CTaTbH 12 6bITL H3MeHeHO B COOTBeTCTBHH CO CTaTLeH 30, rrpenycsrarpaaaionteä KOJIJIH3HOHHYIO HOPMY, 

KOTOPWI MO.>KeT 6LITb npasseneaa ,D;JIJI ypervnaposaaas BOßpOCOB O ,JJ;OßYCTHMOCTH YCTYßKH .u;e6HTOPCKOH 

3a,D;OJI:lKeHHOCTH, HO He oroBapHBaIOI.IJ;eH, O,D;HaKO, JIBJIJleTCJI JIH 3Ta KOJIJIH3HOHHaJI HOpMa npHMeHHMOH 

O,D;HOBpeMeHHO K ropH,D;H'leCKOH H K .u;oroBOPHOH ,D;OßYCTHMOCTH YCTYßKH. 3TOT sonpoc ,D;OJI.>KeH 6LITL pa3'LJICHeH 

,D;JIJI Toro, 'IT06LI orrpenemrrs COOTBeTCTBYIOI.IJ;He ccpepLI npHMeHeHHJI CTaTeÜ 12 H 30. 

Y'IHTLIBaJI, 'ITO ,D;OCTOBepHO yCTaHOBHTL, HOCJIT JIH HaIJ;HOHanLHLie HOpMbl, KaCaIOI.IJ;HeCJI .u;orOBOpHOH 

,D;OßYCTHMOCTH YCTYßKH, HMnepaTHBHLIH xapaxrep, HeB03MO:llCHO, 6LIJIO npeWJO.>KeHO nposecra conoCTaBHTeJILHOe 

HCCJie,D;OBaHHe npasa C TeM, 'IT06LI OKOH'laTeJILHO oöocaoaars 3TO ßOJIO.>KeHHe npoexra, KOTOpoe, KaK 

npe.u;CTaBJIJleTCJI, C03,D;aeT 3Ha'IHTeJILHyxo yrposy ,D;JIJ1 aBTOHOMHH BOJIH CTOPOH H ,D;JIJ1 ,D;OroBOpHOH npencxasyexocra 

C TO'IKH 3peHHJ1 ,D;OJI.>KHHKa, 3a,D;OJI:llCeHHOCTL xoroporo JIBJIJleTCJI npe,D;MeTOM YCTYßKH- ß TO .>Ke BpeMJI sxcneprsr 
He BbIHeCJIH KaKOH-JIH6o peKOMeH,D;an;HH no 3TOMY sonpocy. 

4.2.2. qTO KacaeTCJI IOpH,JJ;H'leCKOH ,D;OßYCTHMOCTH YCTYßKH - a 3TOT acnexr perynapyercs He CTaTbeH 12, a 

CTaTbeÜ 30 (KOJIJIH3HOHHOH HOPMOÜ), - TO 6bIJI o6cy.>K,D;eH aonpoc O TOM, JIBJIJIIOTCJI JIH oroBOPKH CO CCLIJIKOH Ha 

ny6JIH'IHLIH nopznox HJIH Ha HMnepaTHBHLie HOPMLI ,D;OCTaTO'IHbIMH no CBOeMY xapaxrepy. I'pyrma 3KcnepTOB B 

16B TO :>Ke BpeMJI 6bIJIO BLICKa3aHO MHeHHe O TOM, 'ITO BapHaHT A MO.>KeT 6LITL coxpanea, eCJIH rocynapcraasr, 

KOTOpLie IlO.>KeJialOT cnenars 3TO, 6y.u;eT rrpenocrasneaa B03MO.>KHOCTL cnenars orosopxy. 



A/CN.9/WG.11/WP.99 
Russian 
Page 10 

CBOeM 60JILllIHHCTBe CKJIOIUUiaCL K TOMY, 1IT06LI ,n;aTL OTp~aTeJILHblH OTBeT Ha 3TOT BOIIPOC. BKJIJO-'ieHHe 

KOJIJIH3HOHHOH HOPMLI 6bIJIO CO'ITeHO, TaKHM o6pa30M, Heo6XO,Il;HMLIM. TaKaJI HOpMa MOrJia 6b1 YKa3LIBaTL Ha 
IIpHMeHeHHe npaaa, peryrrapyroutero YCT}'IIJieHHyro ,n;e6HTOPCKYJO 3a,D;OJDKeHHOCTL. B TO )Ke BpeWI TaKaJI HOpMa, 

IIO BCeH BH,D;HMOCTH, He II03BOJIHT oöecnexars Y,D;OBJieTBOpHTeJILHOe perynaposaaae B cnyxae OIITOBLIX YCTyIIOK. 

4.3. IlpaBO uecCHOHapH.sI Ha IIOCTVIIJieHH.sI IIO ne6HTOOCKOH 38Jl0JI)KeHHOCTH 

3To npaso perynapyercx CTaTLeH 17, KOTOPaJI ,Il;OJl)KHa 6LITL rrpe,D;JimKeHa Cexperapaarosr IOHCMTPAJI 8 
HOBOH penaxuaa. TaK, npe,D;CTaBJI.sieTC.sI, 'ITO KO~eIJW{,SI "npaaa Ha IIOCT}'IIJICHIDI" He H3BeCTHa CHCTCMaM 

rpaxnaacxoro npaaa, XOT.sl OHa, B03MO)KHO, H aHaJIOI'H'IHa - XOT.sl H He IIOJIHOCTLJO - KO~e~ rrpasa CJie,D;OBaHH.sI. 

IloJie3HOCTL acex KOJIJIH3HOHHLIX HOPM, KOTOPLie 6LIJIH o6cy)K,ll;eHLI B xone ,Il;HCKYCCHH, npencraanaerca 

orp3.HH'leHHOH. TaK, ,D;JI.sI roro 1IT06LI ,u;o6HTLC.sl y,u;OBJieTBOpHTeJILHLIX pe3yJILTaTOB, cnenyer, IIO BCeH BH,Il;HMOCTH, 

KYMYJI.sITHBHO rrpHMelUITL ,D;Be KOJIJIH3HOHHLie HOpMLI: npaao, perynapyiomee YCTYIIKY, H npaso, npHMeHHMOe K 
IIOCT}'IIJieHH.sIM, B KOTOPLie ösma npeoöpasoaaaa ,n;e6HTOpCKaJI 3a,D;OJDKeHHOCTL. Y'IHTLIBaJI CJIO)KHOCTL TaKOro 

penrenaa, 3KCIIepTLI CKJIOHHJIHCL K MHCHHJO O TOM, 'ITO cnenyer OTKa3aTLC.sI OT IIOIILITOK OTLICKaTL penreaae, 
OCHOBLIBaJOw;eec.si: Ha rrpHMeHeHHH KOJIJIH3HOHHLIX HOpM. 

4.4. IlpeHM}'llleCTBeHHoe rrpaso 

Cornacao CTaTLe 23 npoexra KOHBe~HH sorrpoc O npeHMYIIJ;CCTBeHHLIX rrpasax B OTHOWeHH.sIX Me)K,11;}" 

HeCKOJILKHMH u;ecCHOHapH.sIMH, IIOJIY'IHBllIHMH O,D;HY H TY :ll{e ,u;e6HTOPCKYJO 3a,D;OJDKCHHOCTL OT onaoro H TOro )Ke 
ueneara, rrpennaraerca peryJIHpOBaTL 3aKOHOM rocynapcrsa neneara". 

3KcrrepTLI CO'IJIH 3TO IlOJIO)KeHHe xopomeä HOpMOH (HJIH, IIO KpaHHeH Mepe, HaHMeHee IIJIOXOH H3 scex 

B03MO)KHLIX) C yqeTOM cnenyrouiero: 

a) npaso, perynapytomee YCT}'IIJICHHYJO ,u;e6HTOPCKYJO 3a,D;OJDKeHHOCTL, B cnyxae OIITOBOH YCT}'IIKH 
,n;e6HTOPCKOH 3a,D;OJDKeHHOCTH rrpHMeHHTb HeB03M0:ll{H0. B TO :ll{e BpeM.sI aonpoc O rrpeHMYID;eCTBeHHLIX 

npaaax B03HHKaeT B nepBYJO oxepen» HMeHHO B 3TOM rHIIOTeTH'leCKOM cnyxae, IIOCKOJILKY nonoöaoe 

IIOJIO)KCHHe C03,D;aCTc.si:, ecJIH uenenr YCTYIIHT HeCKOJILKHM neccaonapaasr BCJO npH'IHTaIOIIJ;YJOC.sI eMy 

,n;e6HTOPCKYJO 3a,D;OJDKeHHOCTL, 'ITO rrpe,u;CTaBJI.sICT coöoä cnoco6 q>HHaHCOBOro ynpaaneaaa, KOTOPLIH 
nonyxaer sce öonee mapoxoe pacnpocrpanerrae; 

b) ,ll;OJI)KHHK, 3a,D;OJDKCHHOCTL xoroporo .sIBJI.sieTC.sI rrpeasreroa yCTynKH, sainamea MaTepHaJILHO 

npaBOBLIMH IIOJIO)KCHH.sJ:MH KOHBeHu;HH H, TaKHM o6pa30M, rrpenaaraexaa KOJIJIH3HOHHaJI HOpMa 6y,u;eT 

npHMeHHMa TOJILKO B TOM cnyxae, xorna o6'L.sIBJieHO, 'ITO casra KOHBe~ IIOJIHOCTLJO npHMeHHMa. 

4.5. KoJIJIH3H.sI npaB B CJIV'lae HeCOCTO.sITeJILHOCTH ueneHTa 

Cornacno CTaTLe 24 npoexra KOHBe~HH npenycsrarpaaaerca, 'ITO sonpoc O KOJIJIH3HH npas ueccaoaapas 
H yrrpaanmoutero B nene O HCCOCTO.sITeJILHOCTH HJIH Kpe,D;HTOpOB ueneirra perymrpyerca 3aKOHOM rocynapcrsa 

ueneara. 

B xaxecrse oöocaoaaaas raxoro rropsnxa IIPHBO,ll;HTC.sl ,D;OB0,11; 0 TOM, 'ITO B cnyxae, ecJIH OTKPLITO 

npOH3B0,Il;CTBO IIO ,n;eny O HeCOCTO.sITCJILHOCTH, OHO IIPOBO,ll;HTC.sl B TOM MeCTe, B KOTOPOM HaxO,D;HTC.sI uenenr. B TO 

xce BpeM.si: 3TO o6oCHOBaHHe CBH,D;eTeJILCTByeT B IIOJIL3Y Toro, 'ITO KO~erru;HJO MeCTa HaXO:ll{,Il;eHH.sI u;e,u;eHTa, ecJIH 

OHa 6y,u;eT coxpaHeHa B TOM BH,D;e, B KOTOPOM OHa B HaCTo.si:iu;ee BpeM.sI co,n;epJKHTC.sI B CTaTLe 5(i), T.e. IIPHB.s13KY K 

MeCT}' HaxO:ll{,Il;eHHJI 3apemCTpHpOBaHHOH KOHTOpLI, cne,u;yeT H3MeHHTL npHMeHHTCJILHO K CTaTLe 24. TaK, H 

17IlpHMeHHTeJILHO K 3TOMY TeKCTY 6LIJI BHOBL IIO,ll;H.sIT BOIIPOC O KOJIJIH3HH, CBJl3aHHOH C M06HJILHOCTLJO. 

ÜH y)Ke paccMaTPHBaJIC.sI B pa3,D;eJie 3 BLIWe. KaK y:ll{e YKa3LIBaJIOCL, 3TOT BOIIpoc ,ll;OJI)KCH 6LITL yperyJIHpOBaH 

C IIOMOiu;LlO BKJIJO'ICHH.sl ,ll;OIIOJIHHTCJILHOro IIOJIOJKeHH.sI. 
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Eaponeäcxaa KOHBe~HJI~ H Tanosoä 3aK0H IOHCHTPAJI o TpattcrpaHH11Hofi HecoCT0HTem,HoCTH noaaonmor 

onpoaeprars npe3YMJmHIO B CJIY'Iae, ecJIH c~eCTBYIOT ,D;Ba MeCTa Haxo~eHHJI H npHHHMaTb B0 BHHMaHHe MeCTO 
Haxo~eHHJI <l>aKTH'leCKOH nrraö-xaaprapsr. 

IloJio:>KeHHJI nyHKTOB 3 H 4 CTaTLH 24 npecnenyior uem acrrpaaars ST0T He,u;oCTaT0K. Heoöxomnro 
0TMeTHTb, 'ITO 3TH IlOJIO:>KeHHJI j[ßJlj[IQTCH BCCbMa CJIO:>KHL IMH. <I>opM}'JIHpOBKa nyaxra 3 ,D;OCTaTO'IHO He06bf'IHa. 

Cornacao 9TOM}' nymcry rrpenycssarpaaaerca oöparaoe ,u;eHCTBHe HCKJDO'leHHJI Ha OCHOBe ny6JIH'IHoro rropxnxa, 

~eJII, xoroporo, KaK npaBHJI0, C0CT0HT B TOM, 'IT06bI aocnpensrcraoaars npHMeHeHHIO KaKOH-JIH6o HHOCTpaHHOH 

Mep1,1, 38.JCOHa HJIH pemeaas. Mo:xrno 6LIJIO 61,1 npe,D;JI0:)l{HTb HOBYJO CJie,IzyIOnzyro <l>OPMYJIHPOBK}', K0TOpaJI 6y,u;eT 
öonee COOTBeTCTBOBaTb npaJCTHKe B ST0H o6JiaCTH: 

"IloJio:>KeHHJI aacrosmeä CTaTbH MOryT He npHMeHHTbCJI, ecJIH 0HH JIBHO npOTHBOpe11aT ny6JIH'IHOM}' nopxnxy 

rocynapcraa cyna". 

tfro xacaercs nynxra 4, TO npenycsrorpeansre CJIY'laH MOryT H He BKJIIO'laTb BCe K0HKpeTHLie CJIY'IaH, 

KOTop1,1e MOryT B03HHKHYT L Ha npaKTHKe18• 

O6ruHe KOJIJIH3H0HHLie H0DMLI. npeJIHa3Ha'leHHLie llJUI npHMeHeHHJI naxe B TeX CJI}"laJIX. Koma caMa 
K0HBellllHH He npHMeßj[eTCJI 

Ilpennoaceaaas npouenypa COCTOHT B TOM, 'IT06bI CO'IJieHHTL rnaay VI npoexra KOHBC~HH, COCTOHIIzyJO H3 

CTaTeH 29-33, C nyHKT0M 3 CTaTbH 119• 

B rrpaxraxe IOHCHTP AJI TaKaJI npouenypa He asnaerca H0BOH. TaK, oaa yxe acnonsaosanacs B 

Koaseanaa O He3aBHCHMLIX rapaHTWIX H pe3epBHLIX axxpemrraaax 1995 rona. Ü,D;HaKO B STOH KOHBe~HH 

conepscarca TOJll,KO ,D;Ba OTH0CHmHXcH K Me:>K,u;yHapO,D;HOM}' 'laCTHOM}' npasy IlOJIO:>KeHHJI, cdiepa npHMeHeHHJI 
K0T0PLIX orpaaaxeaa, K0Top1,1e, K TOM}' xe, npaKTH'ICCKH He Bbl3LIBaIOT nporaeopesaä H K0TOPLie a priori He 

BJieKYT 3a coöoä Heo6xo~OCTH BHeceHHJI c~eCTBCHHLIX H3MeHeHHH B rrpaao noroeapasaiouraxca rocynapcrs. 

B 0TJIH'IHe OT sroro, npHMeHHTeJII,HO K rnase VI asraeuraero npoexra KOHBe~HH IlOJIO:>KeHHe HBllileTCJI 

a6COJIIOTHO HHLIM. B nepayto 011epe,D;b HeK0Top1,1e sxcneprsr 0TMeTHJIH, 'ITO rocyaapcrsa, He HBllilIOmHeCJI 

Y'faCTHHKaMH PHMCKOH xonaemraa 0 npase, npHMeHHM0M K ,u;oroB0PHLIM o6H3aTeJII,CTBaM, 1980 ro,u;a20 HJIH KaKOH 

JIH6o HHOH KOHBe~mr•, 0~aIOT He06XO,u;HMOCTb B YHH<l>HK~HH CB0HX KOJIJIH3HOHHLIX H0PM B 06JiaCTH 
YCTYITKH neöaropcxoä aanonacemrocra. Ilo MHeHHIO ::>THX sxcnepros, nonrorosxa K0HBe~HH IOHCHTP AJI 

rrpenocraanaer xopomyro B03MO:>KH0CTb ,D;0CTH'IL STOH ~eJIH. 

HMCHHO no 9TOH npH'IHHe 6LIJIO npaasro peurenae 0 BKJIIO'leHHH B npoexr rJiaBLI VI, ~eJII,IO KOT0POH 

JIBJIJleTCJI perymrpoaaaae He TOJII,K0 noroaopa YCTYilKH, HO TaK:>Ke H ero nocJie,D;CTBHH B 0TH0llieHHH TpeTLHX CTOpOH 

18IlYHKT 5 CTaThH 24 rpynnoä 9KCnepTOB He o6cy~aJICH. B TO :>Ke BpeMH npa IlOBT0PH0M npo'ITeHHH STOro 

IlYßKTa B03HHKJIH COMHeHHH 0THOCHTeJII,H0 T0'IH0H c4>ep1,1 ,u;eÜCTBHJI 9T0ro ßOJIO:>KeHHJI. 

I9TeKCT sroro ßYHKTa rnacar cnenyrotnee: "[IIOJIO:>KCHHJI CTaTeÜ 29-33 ßPHMeßj[IOTCJI [K ycrynxaxr 
Me:>K,D;YHapo,u;HOH ,u;e6HTOPCKOH 3a,D;OJI:>KeHHOCTH H K Me~Yßap0,D;HLIM YCT}'IIKaM ,u;e6HTOpCKOH 3a,D;OJI:>KeHHOCTH, 

KaK OHH onpenenensr B aacrosmeä rnase.] He3aBHCHM0 0T IlYßKTOB 1 H 2 HaCTOHmeü CTaTbH.)11• 

203Ta KOHBeHIUIH 0TKpLITa TOJII,KO ,D;JIH rocynapcrs - 'IJICHOB Bsporreäcxoro C0I03a. CTaThH 12 9TOH 

KoHBeHIUIH Henocpe,D;CTBCHH0 ßOCBHID;eHa sorrpocy 06 YCTYilKe ,u;e6HTOPCKOH 3a,D;OJI:>KeHHOCTH, a CTaThH 13 
conepzorr nonoxeHHJI o cyöporanaa. 

2I3,u;ecL M0:>KHO COCJiaTbCJI Ha Me:>KaMepHKaHCKYJO K0HBeHIUIIO O npase, npHMeHHM0M K Me:>K,D;YH apo,D;HLIM 

KOHTPaKTaM, nonrracarrayro B MeXHKO 17 MapTa 1994 rona. 3Ta KoHBeHIUIH eine He BCTYDHJia B CHJIY. 
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H ero ß0CJie,D;CTBHH B 0TH0IIIeHHH nepenaxa npaaa co6CTBeHHOCTH Ha C00TBeTCTBYJOI.IzylO ,u;e6HTopcKyro 
3a,D;0JDKeHH0CTb 22. 

Tnaaa VI B nepsyio oxepen» npecnenyer uem, YCTaII0BHTI, K0JIJIH3H0HHbie H0PMbl ,u;ID1 noroaopa YCTynKH. 

B T0 .:lKC BPCMJI :9TOT norosop, npHMCHHTCJibH0 K 0TH0IIICHIDIM MC:>K,u;y a:e,u;eHT0M H neccaoaapaex, He oönanaer 

HHK8.KHMH xapaxrepnsraa oco6eHHOCT.!IMH, K0T0Pble onpaB,u;LIBaJIH 6bI BKJIJO'ICHHe B K0HBe~. ß0CB.S:meHHYJO 

yperyJIHp0B8.HHIO :9THX crreuaansnsrx B0ßP0C0B, oco6oH KOJIJIH3HOHHOH H0PMbl. Bo3MO}Kl{O, B aacroamee BpeM.8: 

Ha BCeMHpH0M YP0BHC 0IIzyI.QaCTC.8: He06XO,u;HMOCTb B YHH<PHK~ K0JIJIH3H0HHblX H0PM, xacaiomaxcs noroaopasrx 

B0ßP0C0B. B T0 :xce BpeM.sI, KaK npe,u;CTaBJI.8:eTC.8:, npe,u;npHHHMaTb no,u;o6Hyro ß0ßbITKY B passxax K0HBeHD;HH, 

ß0CB.S:meHH0H yperyJIHp0B8.HHIO cneD;HaJibHLIX B0ßP0C0B, 6hIJIO 6hl HefMCCTH0. 

3TO :xce MO}Kl{0 CKa3aTb H 0 K0JIJIH3H0HHOH H0pMe, npHMeHHM0H K ,u;e6HTOPCKOH 3a,D;OJDKeHH0CTH, 

.8:BJUIIOmelic.s: npe,u;MeT0M yCTynKH. Ilpeacne scero, KaK :9T0 y:>Ke npenycsrarpaaaerca IlpHMeHHTeJibH0 K PaMKaM 

K0HBe~. ,u;e6HTOPCKa.sI 3a,D;0JDKCHH0CTb, .8:BJUIIOma.s:c.s: npe,u;MeT0M YCT}'IIKH, M0.:lKeT 6h1Tb aecssaa Pa3JIH'IHOH no 

CB0eMY xapaxrepy (B 'IaCTH0CTH, ,u;e6HTOPCKa.!I 3a,D;0JDKeHH0CTh H3 norosopa HJIH H3 ,u;eJIHKTa). B T0 :xce apesor B 
crarse 30, B K0TOp0H 0ß.8:Tb-TaKH npennaraercs npenycssorpers o6I.IzyJO H0PMY, npHMCHHMYJO K ,u;oroB0PH0H 

,u;e6HTOpCKOH 3a,D;0JDKeHH0CTH, naxero npssso He roB0pHTC.8: 0 ,u;pyrHX BH,u;ax ,u;e6HTOPCKOH 3a,D;0JDKeHH0CTH, 3a 

HCKJIJO'IeHHCM BCCbMa TfMaHHOH CChlJIKH Ha "pCIIICHHC HJIH HH0H aKT". B mo6oM CJIY'IaC B0ßP0Chl 0 npane, 
npHMCHHM0M K ,u;e6HTOPCKOH 3a,D;0JDKeHH0CTH, .8:BJI.8:JOmelic.s: npe,u;MeT0M YCTYßKH, He .8:BJI.8:JOTC.8: CßCO:H<PH'IHLIMH 

T0JihK0 ,u;IDI CJIY'IaCB yCTynKH ,u;e6HTOPCKOH 3a,D;0JDKeHH0CTH. 

C Y'JCT0M asnnecxaaanaoro HCK0T0phle :9KCßCPThl Bhlpa3HJIH MHeHHe, cornacno K0T0P0MY rnaay VI cnenyer 
Il0JIH0CTblO HCKJIJO'IHTJ, H3 rrpoexra K0HBeHD;HH. 

B KpaHHCM CJIY'Iae M0}Kl{0 6bIJIO 6bl coxpamrrs TCKCT, ß0CTpoeHHbIH Ha 0CHOBe nyaxra 1 CTaTbH 30, npa 
YCJI0BHH, 0,u;HaK0, 'IT0 ero pe.u;aKD;H.!I 6y,u;eT H3MCHeHa ßYTCM HCKJIJO'IeHIDI CChIJI0K Ha npacymae MaTCPHaJibH0- 

npaaossoa ßOJIOJKeHH.sIM K0HBeHD;HH MCXaHH3Mhl, xoropsre B cnyuae 06~ K0JIJIH3H0HHblX H0PM 6y,u;yT 

. HCßpHMeHHMbl. B CHJIY :9T0ro 6bIJIO npe,D;JI0.:lKCH0 ccpopMYJIHPOBaTb :9T0 ß0JI0.:lKCHHC aa 0CH0BC nynxra 2 CTaTbH 12 
PHMCKOH KOHBCHD;HH 0 npase, npHMCHHM0M K noroaopasrsr o6.s:3aTeJibCTBaM, KOTOPhlH rJiaCHT cnenyiomee: 

"IIpaBo, peryJIHpyromee VCTVIIJICHHVJQ ne6HTopcKyro 3aJI0JI:>KCHH0CTL, onpeneJI.8:eT nonyCTHM0CTb yCTVIIKH 
TaKOH 38lI0JDKeHH0CTH. OTH0IIIeHH.!I Me}KJ[V ueccH0HapHeM H JIOJI:>KHHKOM23. VCJI0BH.8: npoTHB0ß0CTaBJieHH.!I VCTVIIKH 

JI0JDKHHKV H OCB060>KJiaIOmHH 0T 0TBeTCTBeHH0CTH xapaKTCp HCß0JIHCHH.8: JI0JIJKHHK0M11 
• . 

TaK, uem, CTaTbH 30 (B ee HOB0H penaxnmr, K0T0PYJO npe,u;CT0HT Il0,D;r0TOBHTI,) 3aKJIIO'IaeTC.8: B aannrre 

,u;oJI:>KHHKa, 3a,D;0JDKeHH0CTh xoroporo .8:BJI.8:eTC.8: npe,u;MeT0M yCT}'IIKH. MMeHHO :9TOH nemao cnenyer 

22O,u;HH H3 3a,D;aHHblX B :9TOH CB.8:3H B0ßP0COB 3aKJIIO'IaJIC.8: B TOM, .D;OJDKH0 JIH .D;CHCTBHe :9TOH rnaasr 
orpaHH'IHBaTbC.8: TOJibKO ycrynxasra ,u;e6HTOpCKOH 3a,D;0JDKeHH0CTH, He 0XBa'ICHHblMH MaTepHaJILHo-npaB0BhlMH 

HOpMaMH KOHBeHD;HH, HJIH .:lKe ee ßOJI0:>KeHH.8: .D;OJI.:lKHhl HMeTb oömee npasreaeaae H OXBaTbIBaTb YCTYßKH 

,u;e6HTOPCKOH 3a,D;0JDKCHH0CTH, K0T0PhlC HC nonnanaior non cdiepy .D;CHCTBH.8: KOHBCHD;HH. Hexoropsre sxcneprsr 
Bhipa3HJIH .8:BHOe npe,u;n0'ITCHHC BTOP0MY pellICHHIO. MMCHHO Ha :9TOH 0CHOBC npoxonamr .D;aJILHeHIIIHC 

o6cy:xc,u;eHH.s:. 

23CJie,u;yeT OTMCTHTh, 'IT0 <POPMYJIHPOBKa 110TH0llleHH.sI Me:xc,u;y ueccaoaapaesr H .D;OJI.:lKHHKOM" .8:BJI.8:eTC.8: 

CJIHillKOM pacnmraxaroä H 'ITO 6bIJIO 6hI npenrro-rnrrensao K0HKPCTHO YKa3aTI, B0ilP0Chl, K0TOphIC M0ryT 

B03HHKffYTI, B OTHOllleHH.sIX MC.:lK,u;y :9THMH .D;ByM.8: CTOp0HaMH. TaK, B HhlHCllIHCH penaxnaa CTaTbH 30 K0HKpeTH0 
nepe'IHCJI.8:CTC.8: cnenyromee: npaso a:ecCHOHapH.8: TPC60BaTb rrnaresca, o6.s:3aTCJibCTBO .D;OJI.:lKHHKa npoH3BeCTH 

IlJiaTC.:lK, B03Pa:>KCHH.8:, Ha K0T0PhIC M0.:lKCT CChIJiaTJ,C.8: .D;OJIJKHHK. XoT.sI, Ha nepssrä B3rJI.sI,u;, :9T0T nepe'ICHh M0:>KeT 

Il0Ka3aTl>C.8: HC'ICPilbIBaJOmHM, 3aKpenJieHHe, a priori, 3aKpbIT0ro nepe'IH.8:, B K0TOPOM, KaK :9T0 MO.:lKCT OKa3aTl>C.8: 

Bil0CJIC.D;CTBHH, HMCJOTC.8: npo6CJibl, He .8:BJI.!leTC.8:, KaK npe,u;cTaBJI.8:CTC.8:, Ha,u;JIC:>Kal.D;CH 3aKOHO,D;aTCJibHOH 

npaKTHKOH. 
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PYKOBO,ll;CTBOBaTLC.ll npa COCTaBJieHHH HOBOH penaxuaa sroro TeKCTa, eCJIH penrerrae O ero COXpaHeHHH 6y,n;eT 
IlpHH.llTO. 

lfro xacaercx CTaTLH 3124, TO BLI6op 3aKOHa rocynapcrsa uenenra, KOTOPLIH MOXeT 6LITL BßOJIHe YMeCTeH 
B passxax MaTepHaJILHO-npaBOBLIX HOPM KOHBe~HH, C03,D;aeT peaJILH}'IO onacHOCTL B TOM cnysae, ecJIH 3Ta HOpMa 
npHMeH.lleTC.ll H30JIHPOBaHHO. TaK, ,ll;OJI)KHHK, 3a,D;OJDKeHHOCTL xoroporo sanaercs npe,D;MeTOM YCTYßKH, MOJKeT 6LITL 
BLIH}')K'A eH IlPOH3BeCTH rmarexc ,ll;Bax,n;LI: O,ll;HH Pa3 B CHJIY ßOJIOJKeHHH 3aKOHa, pervnapyioutero YCTYDJieHH}'IO 
,n;e6HTOPCKYIO 3a,ll;OJI)KeHHOCTL, H ,n;pyroil: paa B CHJIY 3aKOHa rocynapcrsa ueneara. B cnysasx, xorna 3Ta HOpMa 
npHMeWleTC.ll He3aBHCHMO OT MaTepHaJILHO-npaBOBLIX ßOJIOJKeHHH KOHBe~HH, y ,ll;OJDKHHKa He HMeeTC.ll HHKaKHX 
rapllHTHH, 3allJ,HllJ,aJOllJ,HX ero OT peaJILHOH KOJIJIH3HH Me}K,lzy ßOJIOJKeHH.llMH 3THX ,D;Byx 3aKOHOB. 

Kposre TOro, MOJKHO OTMeTHTL, 'ITO CTaTMI 31 B ee HLmemHeM BH,D;e He conepaoar HHKaKHX ßOJIOJKeHHH 0 
KOJIJIH3H.llX Me}K,lzy ßOCJie,IzyIOW,HMH ~eCCHOHapH.HMH. 

Tpymra 3KCnepTOB OTMeTHJia, 'ITO pa3pa60TaTL "H,D;eaJILH}'IO" KOJIJIH3HOHH}'IO HOPMY no 3TOMY sonpocy 
BeCLMa CJIOJKHO. TaK, npasreaeaae npasa, peryrrapyiomero YCTYßJieHH}'IO ,n;e6HTopcKyro 3a,D;OJDKeHHOCTL - 'ITO 
npencraanserca aaaöonee JIOl'"H'IHLIM H YMeCTHLIM BLI60pOM, - C03,D;aeT 3Ha'IHTeJILHLie TPY,D;HOCTH B Tex cnyxaax, 
xorna YCTYUKa sarparaaaer MHOro'IHCJieHHLie CTaTLH ,n;e6HTOPCKOH 3a,D;OJDKeHHOCTH, KOTOPLie perynapyrorcs 
pa3JIH'IHLIMH 3aKOHaMH. AJ>yroil: B03MOJKHLIH BLI6op - BLI6op 3aKOHa, perynapyronrero norosop YCT}'IIKH- - BCTYßaeT 
B npOTHBOpe'IHe C npmru;HTIOM OTHOCHTeJILHOro B03,D;eHCTBH.ll KOHBe~HH, ßOCKOJILKY B 3TOM cnyxae npasa TpeTLHX 
CTOPOH 6y,D;YT ßOCTaBJieHLI B 3aBHCHMOCTL OT BOJIH CTOpOH noroaopa YCTYßKH- ß, HaKOHe~, BLI6op 3aKOHa 
rocynapcrsa neneara He oöecnesasaer, KaK 06 3TOM }')Ke rOBOPHJIOCL BLIIIIe, ,ll;OCTaTO'IHOH 3aW,HTLI ,ll;OJI)KHHKa, 
3a,ll;OJDKeHHOCTL xoroporo xanaerca npe,D;MeTOM YCTYßKH- 

"llTO xacaercs HMnepaTHBHLIX HOPM H ny6JIH11Horo nopanxa, TO 6LIJI 3a,D;aH aorrpoc O KOHKpeTHOH ccl>epe 
,n;eii:CTBH.ll 3THX ßOJIOJKeHHH H O Heo6xo,n;HMOCTH coxpaaeaas CCLIJIKH Ha BOilpOCLI, yperymtpoaamrsre B rnaae VI. 
3KcnepTLI rronsepxayna, 'ITO pacmapenae ccl>epLI npHMeHeHH.sI 3THX ßOJIO}KeHHH 3a npe,n;eJILI BOßPOCOB, 
perynapyestsrx B rnaae, ßOCB.llW,eHHOH KOJIJIH3HH HOPM npasa, 6LIJIO 6LI HeYMeCTHLIM. 

ß, HaKOHe~, B 3aKJIIO'leHHe o6cf}K,ll;eHH.ll ösrna no,11;H.sITa Hoc.srw,a.sr 'IHCTO TeXHH'lecKHil: xapaxrep npoönesra, 
cassaaaas C IlO,D;roTOBKOH KOHBe~HH. TaK, eCJIH B KOHBe~mo 6y,n;eT BKJilO'leHO ßOJIOJKeHHe, npenycsrarpaaaioutee 
B03MOJKHOCTL cornacas Ha ee npHMeHeHHe, KaK 3TO, rrpencraansercs, 6y,n;eT HMeTL MeCTO B ,ll;aHHOM cnyxae, cnenyer 
npenycssorpers TaKOH rropsnox, npa KOTOPOM B cnyxae, ecJIH rocynapcrso rrpenycxorpenc B03MOJKHOCTL raxoro 
BLI6opa, MaTepHaJILHO-npaBOBLle ßOJIO}KeHH.ll KOHBe~HH 6y,n;yT HMeTL ·npeHMYllJ,eCTBeHH}'IO CHJIY no OTHOIIIeHHIO 
K o6w,HM KOJIJIH3HOHHLIM ßOJIOJKeHH.llM, ecJIH co6JIIO,D;eHLI KpHTepHH npHMeHeHH.ll 3THX MaTepHaJILHO-npaBOBLIX 
ßOJIOJKeHHH. 

24B 3TOM TeKCTe rrpennararorca KOJIJIH3HOHHLie HOPMl>I ,ll;JI.sI cnyqaeB KOJIJIH3HH npeHMyw,ecTBeHHLIX npaB, 
T.e. npHMeHHTeJILHO K B03MOXHOCTH IlPOTHBOßOCTaBJieHHJI YCTYilKH TpeTLHM ~aM. 3TO ßOJIOJKeHHe 
npe,n;cTaBJIJieT co6oH HOBa~IO, ßOCKOJILKY PHMCKaJI KOHBeH~JI HH'lero He npe,n;ycMaTPHBaeT no 3TOMY BOnpocy 
H ßOCKOJILKY cy,n;e6HaJI npaKTHKa rocy,n;apcTB - Y'laCTHHKOB 3TOH KoHBeH~H paCXO,ll;HTCJI no BOnpocy O npaBe, 
npHMeHHMOM B no,n;o6HLIX cnyqaJIX. 3,n;ecL MOJKHO ynOM.sIHYTL O pemeHHH HH,n;epJiaH,D;CKoro Kacca~OHHOrO cy,n;a 
(Hoge Raad) OT 16 MaJI 1997 ro,n;a (,n;eno Brandsma c. Hansa Chemie Aktiengesellschaft), cornacHo KOTOPOMY 
npHMeHHMOe K ,n;oroBopy YCTYßKH npaBO, Ha KOTOpoe }'Ka3LIBaeT naparpacl> 1 CTaTLH 12 PHMCKOH KOHBeH~H, 
npHMeHHMO TaKXe H K ßOCJie,D;CTBHJIM YCTYßKH B OTHOIIIeHHH TPeTLHX CTOPOH. 


