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Introduction and activities of the Independent Expert

1. Since reporting to the Human Rights Council in June 2018, the Independent Expert
on Human Rights and International Solidarity presented his second thematic report to the
General Assembly, in which he discussed the enjoyment or lack thereof of human rights-
based international solidarity in the global migration context. The Independent Expert
conducted two country visits in 2018, to Sweden from 23 to 27 April and to the Netherlands
from 5 to 13 November (A/HRC/41/44/Add.1 and A/HRC/41/44/Add.2). In March 2019,
the Independent Expert also participated in the second High-level United Nations
Conference on South-South Cooperation in Buenos Aires. The Independent Expert reminds
States from which he was awaiting invitations at the time of writing about the need for
positive replies to his requests to visit.

2. In the present report, the Independent Expert engages with the question of
compliance under both general international law and international human rights law of the
criminalization and suppression of human rights activists and other humanitarian actors
who show solidarity to migrants and refugees by assisting them to access the enjoyment of
their basic human rights. The domestic and regional laws and practices that criminalize or
suppress the expressions of this kind of solidarity and the behaviour by a section of civil
society that suppresses it, are discussed and analysed against the background of the relevant
general international law and international and human rights law norms and rules.

3. Given the continued salience and importance of migration issues in our time; the
highly consequential nature of the efforts that have been made by some States, regional
organizations and sections of civil society to criminalize or suppress the expression of
international solidarity to irregular migrants and refugees; and the serious human rights
implications of those actions, the Independent Expert considered it important to focus on
this specific issue. It is hoped that the analysis, conclusions and recommendations made
here will be taken into consideration by all stakeholders.

4. The report is set out in seven sections. This first section introduces the report.
Section Il is devoted to a discussion of the domestic laws and practices that criminalize or
suppress humanitarian assistance to irregular migrants and refugees. In section Il1, certain
regional laws and practices that criminalize or suppress humanitarian assistance to irregular
migrants and refugees are considered. Section IV focuses on the suppression of pro-migrant
and refugee solidarity in some countries or locations by a section of civil society. In section
V, an analysis of the legality or otherwise under general international law of the laws and
practices that criminalize or suppress pro-migrant and refugee solidarity is set out. Section
VI is devoted to an analysis of the legality or otherwise of such laws and practices under
international human rights law. Drawing from the preceding discussions in the report,
section VII offers concluding remarks and some recommendations for reform that is pro-
human rights.

Domestic laws and practices that criminalize or suppress
humanitarian assistance to irregular migrants or refugees

5. The Independent wishes to highlight with examples evidence of the suppression and
criminalization of expressions of human rights-based international solidarity (the so-called
crimes of solidarity?) in many countries around the world. They can be organized around a
number of discrete categories, as set out below.
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A/HRC/41/44

Suppression and criminalization of those who perform humanitarian rescues
of irregular migrants at risk of death at sea

6. There are a number of examples of this type of response to mass migration,
especially across the Mediterranean Sea from North Africa to Europe. The practice of
targeting humanitarian groups that make efforts to rescue irregular migrants in distress at
sea is, unfortunately, a longstanding one.? As far back as 2004, a ship (the Cap Anamur)
belonging to a German humanitarian non-governmental organization (NGO) encountered
an unseaworthy vessel in grave danger, carrying 37 African refugees en route from Libya to
Italy, and rescued the refugees, thereby saving their lives. Its subsequent request to dock at
a port was denied by the Coast Guard. For 11 days, the Cap Anamur sailed the high seas
near territorial waters, until it was forced to dock owing to distress on board. The captain
and first officer of the ship and the director of the NGO were immediately detained by the
authorities on charges of aiding irregular migration. They were, however, acquitted of the
charges five years later.

7. In 2007, in the Morthada/el-Hedi case, crew members of two Tunisian fishing boats
who had rescued 44 migrants in distress, were detained upon their boats arriving in port.
The crew members were tried on charges of human smuggling, under the heads of
“facilitation of unauthorized entry,” and “aggravating circumstances for organized crime”.*
Although all of them were eventually acquitted either at first instance or by the Court of
Appeal at Palermo, this took between two and four years.> Much more recently, in March
2018, a rescue ship of the Spanish humanitarian NGO Proactiva Open Arms was seized and
a human smuggling investigation against its crew was opened after the vessel brought
approximately 216 migrants stranded on the high seas into port and refused to hand them
over to the authorities of the country of departure.’ On 16 April 2018, a court found that the
rescue on 15 March 2018 of migrants off the coast by the humanitarian group had been
justified because migrants and refugees faced “grave violations of human rights” in the
country of departure.” However, On 24 April 2018, the Supreme Court rejected an appeal
against the seizure of an NGO rescue ship, the luventa, impounded in August 2017
following an investigation initiated by authorities into NGOs in the Mediterranean.®

Prosecution or suppression of humanitarians who assist the entry into a country
of irregular migrants (including by transporting them to a border)

8. The Independent Expert considers that this practice is widespread. A statement by a
European Immigration Minister in 2008 before the Lower House of that country’s
parliament that the provision of even tacit support to irregular migrants was no longer
acceptable to the Government and that the Government would investigate means of making
“those who accompany and advise asylum seekers ... responsible for their acts” is a good
example of that tendency.® Authorities of another country have prosecuted some persons for
assisting entry, even when the humanitarian motives of such alleged offenders should have
been clear.’® Similar arrests and/or prosecutions have occurred in a number of European
countries.
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Prosecution or suppression of humanitarians who assist irregular migrants with
transportation within a country

9. This humanitarian activity frequently attracts the ire of many States. In 2005, two
young volunteers working with a North American humanitarian advocacy group, No More
Deaths, were charged with transporting and conspiring to transport “in furtherance of an
illegal presence.”* Those are felony charges that could potentially lead to a sentence of 15
years in prison and charges arose from the volunteers driving three migrants who were ill to
a medical clinic.*? In one European country, despite their humanitarian motives, several
citizens have been charged with violating immigration laws, and convicted (at least during
their trials at the courts of first instance), after driving migrants to a railway station, or
helping them to get on boats.*3

Prosecution or suppression of humanitarians who provide the necessities of life
to irregular migrants

10.  In one North American country, humanitarian groups, such as the one mentioned
above, have for years provided the basic necessities of life, like water, food and medical
assistance, to irregular migrants within the southern border.* Such groups have often been
confronted with efforts to intimidate and/or criminalize them.® Other examples of this type
of response to mass migration are provided by the professional and administrative measures
taken against members of the medical profession in one European country for providing
medical assistance to irregular migrants.6

Prosecution or suppression of humanitarians who rent accommodation to irregular
migrants

11.  Like other forms of the criminalization or suppression of the expression of solidarity
to irregular migrants, humanitarian groups or individuals who rent accommodation to such
migrants have suffered threatened or actual prosecutions at the hands of their Governments.
For example, one study has shown that this type of action is criminally punishable and is
actually punished in some form in some European countries.'” However, the criminalization
of such conduct appears to be less common outside Europe. A few countries in South-East
Asia and the Middle East also require anyone who provides accommodation to foreigners to
keep records and notify the authorities, failing which administrative and criminal penalties
can arise.’® Some entities and cities in one North American country also have legislation
penalizing and even jailing individuals for renting apartments to irregular migrants.*®

Prosecution of religious authorities, NGOs and others who provide housing
or sanctuary to irregular migrants

12.  In one North American country, the prosecution of churches, humanitarian groups or
individuals who offer sanctuary or a place of safety to irregular migrants facing capture or
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deportation by State authorities has been happening for several decades.?’ In one European
country, a number of citizens have been prosecuted and some have been convicted and
given heavy fines for providing housing or sanctuary to migrants.?* For instance, some
members of an NGO, Refugees Welcome to the Arctic, were arrested in 2016 and charged
with “assisting illegal residence” after trying to help Syrian refugees threatened with
removal to another country move into a place of safety in a church. All three of them were
fined by the public prosecutor. One of them refused to accept the fine and his case went to
court. He was acquitted in 2017, on the basis that although he was careless and his
behaviour risky, it had not been proved that it was criminal.?

Prosecution or suppression of humanitarian lawyers who provide legal advice
to irregular migrants

13.  There have been instances of harassment and threats to immigrant rights lawyers. In
April 2017, Northwest Immigrant Rights Project, a respected NGO in one North American
country that represents immigrants in deportation proceedings received a “cease and desist”
letter?® from that country’s Department of Justice demanding that it drop representation of
its clients and close down its asylum advisory programme. The NGO was accused of
breaking a rule that was put in place to protect people from lawyers or notaries who take
their money and then drop their case.?* They were, however able to successfully challenge
the letter in court.?®

Punishment of cities which provide sanctuary to irregular migrants

14.  In some States, some cities have adopted and executed resistance or non-cooperation
policies in opposition to certain legislation or actions taken by the central Governments of
their countries that these cities have interpreted as inimical to the human rights of irregular
migrants and refugees.?® That has often included the provision of affirmative benefits to
them.?” Such cities have faced a backlash from their central Governments aimed at
punishing or suppressing them for their adoption of this kind of oppositional stance.

Prosecution or intimidation of humanitarians and others who participate
in or support street protests in solidarity with irregular migrants

15.  In one European country, lawsuits were instituted by the authorities in 2007 against
some persons who had supported a national day of solidarity that was observed that year by
pro-immigrant civil society groups and measures were later introduced that allowed the
Government to gather and store information about supporters of asylum seekers and
undocumented migrants.?® In another European country, some persons who participated in
community protests against a raid on a migrant family were indicted and charged with
breach of the peace.?®
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Threats to prosecute, deport or suppress those who campaign on behalf of or speak
in support of irregular migrants (or actually taking such measures)

16. In February 2018, a group of United Nations human rights experts criticized one
North American country for issuing a notice to appear at deportation proceedings to a
Mexican woman who was at the forefront of a campaign against the alleged ill-treatment of
migrant detainees in that country; a step that appeared to have been related to her advocacy
work. The experts also expressed concern that her treatment appeared to be part of “an
increasing pattern of intimidation and retaliation against people defending migrants’
rights.®® In one European country, the authorities once issued a threat to prosecute, under
their Foreigners Law, politicians who had spoken in support of a 15-year-old migrant girl
who had been provided with sanctuary by a Catholic priest.3

Prosecution or suppression of persons who participate in or support protests on board
aircraft in solidarity with irregular migrants about to be deported

17.  On March 2017, a group of 15 activists prevented a secretive chartered deportation
flight by chaining themselves to the plane and lying on the tarmac for over 10 hours. The
activists were charged with various crimes, including aggravated trespass and the terrorism-
related offence of endangering airport security, which carry a maximum of life
imprisonment. Their trial started on 14 March 2018 at a criminal court and is expected to
take a long time.®* Prosecutions for such protests have also been undertaken in other
European countries. It is noteworthy that although many of the persons prosecuted in the
instances recounted in the paragraphs above were eventually acquitted by higher courts in
the countries at issue, they were still subjected to the considerable rigours and anxieties of
being temporarily criminalized and forced to defend themselves in the law courts,
sometimes at great personal expense.

18. It should also be observed that the practice of criminalizing or suppressing those
who offer humanitarian assistance to irregular migrants and refugees is usually authorized
under the domestic laws and practices of the countries at issue. As regards the “offence” of
assisting entry into a country, in a recent study, it was reported that in four of the six
countries assessed, assisting the entry of irregular migrants into any of their territories could
attract criminal sanctions, even if it was not done for gain.®® With regard to assisting the
stay of irregular migrants in a given country, the study also found that this activity was
punishable or otherwise sanctioned under the laws of all the six countries assessed, except
that in four of them, to be punishable, such assistance must have been for financial gain.
That is an element of the offence that could perhaps shield those who render humanitarian
assistance to irregular migrants from being convicted, although it would not necessarily
prevent their arrest and prosecution.®* The Independent Expert’s review of domestic
legislation around the world indicates that the position of the law with regard to criminal or
regulatory liability for assisting the entry or stay of irregular migrants appears to be similar
in many other European countries, as well as in most of Africa, Asia and Latin America.®
With regard to renting housing to irregular migrants, the Independent Expert’s global
review of national laws suggests that this activity is also criminalized or otherwise
suppressed by law in a large number of countries around the world.

19.  Importantly, some European countries have introduced humanitarian exceptions to
their anti-smuggling and other immigration laws and have thus decriminalized most forms
of the expressions of solidarity with irregular migrants. For example, in 2012 France passed
legislation that exempts specific family members of irregular migrants from prosecution
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and other persons providing legal advice, food, accommodation, medical care, or “any other
assistance to preserve the dignity or physical integrity of the person” to such migrants.3®
Suggested by European Union law,*” such “optional humanitarian clauses”, however
limited in scope, have also been introduced into the laws of a number of other European
countries, including Belgium, Germany and Italy (explicit exemptions for humanitarians
who come to the aid of any type of migrant); Finland and Denmark (only in an implicit
way); Ireland, the United Kingdom of Great Britain and Northern Ireland and Spain (only
for those who help asylum seekers); and Greece (only for those who rescue migrants at sea
or who help those in need of international protection).

20.  What is more, in a handful of other States, courts have held that the rendering of
humanitarian assistance to irregular migrants cannot in and of itself be considered as
criminal conduct. For example, in Austria the Constitutional Court decided in 2006 that the
provision of humanitarian aid without the intention to prevent official measures over a
longer time did not meet the elements of the offence. In France, the recent decision of the
Constitutional Court, holding that Cedric Herrou was not guilty of smuggling migrants
(including asylum seekers) into France because he acted under the principles of fraternity
(i.e. solidarity), is highly instructive and progressive.® In Canada in 2015, the Supreme
Court held in R v. Appulonappa that the Immigration and Refugee Protection Act was
unconstitutional to the extent that it failed to make a distinction between humanitarian
smuggling and for-profit smuggling.®® The court found that the material or financial gain
threshold contained in the definition of human smuggling in the Protocol against the
Smuggling of Migrants by Land, Sea and Air supplementing the United Nations
Convention against Transnational Organized Crime was an indication that it was not
intended to criminalize humanitarian smuggling.

Regional laws, policies and practices that criminalize
or suppress humanitarian assistance to irregular migrants
or refugees

21.  There are at least two regional-level pieces of legislation in Europe that have
contributed the most directly and significantly to the maintenance of the legal regimes in
most European States that suppress and criminalize humanitarian assistance to irregular
migrants. Both legal instruments were aimed specifically at curbing irregular migration to
Europe by strengthening the criminalization of acts undertaken in aid of such migrants. The
main one is European Council Directive 2002/90/EC of 28 November 2002 defining the
facilitation of unauthorized entry, transit and residence, which had been adopted by all
member States of the European Union by 2007.%C The Directive requires member States
acting before 5 December 2004 to implement effective, proportionate and dissuasive
sanctions against persons who instigate, participate or attempt to assist a person who is not
a national of a member State to enter or transit across the territory of a member State in
breach of the laws of the State concerned on the entry or transit of non-citizens. However,
the Directive, through its so-called “optional humanitarian clause,” leaves it to the
discretion of member States to introduce (or not introduce) a limited exception to those
rules to cover cases in which humanitarian assistance is rendered to irregular migrants
(except in those cases in which the assistance is aimed at helping the irregular migrant
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reside in a country of the European Union).*! The Directive does not define “humanitarian
assistance.” Unfortunately, as has already been noted, to date only a few member States of
the European Union have enacted such a humanitarian exemption in their domestic laws.*

22.  The second relevant regional-level piece of legislation in Europe is European
Council Framework Decision No. 2002/946/JHA of 28 November 2002, on the
strengthening of the penal framework to prevent the facilitation of unauthorized entry,
transit and residence. The Decision supplements Directive 2002/90/EC and requires
member States to provide effective, proportionate and dissuasive criminal penalties for
violations of the Directive. Such measures are to include the confiscation of the means of
transport used to commit the offence and the prohibition of the direct or indirect practice of
the occupational activity in the exercise of which the offence was committed, or
deportation. Those laws are supplemented by a host of similarly oriented but non-binding
policy documents, including the European Council conclusions on migrant smuggling of
March 2016 and the European Union action plan on migrant smuggling (2015-2020), in
both of which measures were proposed that have had the effect of suppressing humanitarian
assistance to irregular migrants. The practices of certain European Union agencies, such as
the European Border and Coastguard Agency (also known as Frontex), have sometimes had
a similar effect. One such practice is the making of unsubstantiated but damaging
accusations of collusion with or providing aid and comfort to traffickers and smugglers
against many of the humanitarian NGOs and agents who work to assist irregular migrants.*

23.  In the Asia-Pacific region, at least two regional-level policy documents appear to
have contributed significantly to the suppression and criminalization of those who come to
the aid of irregular migrants, including those who do so for humanitarian reasons. Those
instruments have been implemented in many States in the region.**Bangkok Declaration on
Irregular Migration of 1999 encourages participating States in the Asia-Pacific region to
criminalize both irregular migration and human smuggling, and to sanction the latter,
whether it was undertaken for financial gain, or not.*> In 2015, the Association of Southeast
Asian Nations adopted the Kuala Lumpur Declaration on Irregular Movement of Persons in
Southeast Asia, which also supports the trend towards the criminalization of human
smuggling, but does not make any clear distinction between smuggling for financial gain
and the rendering of humanitarian assistance to irregular migrants to enter or remain in a
given country.

24.  In Africa, there are no regional-level laws, policies and practices that explicitly
focus on suppressing or criminalizing those who render humanitarian aid to irregular
migrants or refugees. The challenges of human trafficking and smuggling in the Horn of
Africa have been part of the African Union agenda and led to the 2014 Khartoum
Declaration on AU-Horn of Africa Initiative on Human Trafficking and Smuggling of
Migrants. The initiative seeks to understand the issue of human smuggling in detail and to
make a concerted effort to combat it. No regional practice on human trafficking and
smuggling has developed from that initiative.
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The suppression of solidarity for migrants and refugees
by a section of civil society

25.  In many areas of the world, far right or other extremist elements of civil society have
engaged in mass mobilization, group confrontation and other practices that have been
aimed at, or had the effect of, intimidating or harming those who render humanitarian
assistance to irregular migrants. A troubling “solidarity of sorts” has also been expressed
against humanitarianism within the global migration context.*® Most such expressions of
this sort of “solidarity against humanitarianism” have come from far right, alternative right,
white nationalist and other extremist groups. For example, Defend Europe and other such
far-right groups have seized upon the generally false narrative about humanitarian actors
being involved in human trafficking around the Mediterranean Sea and launched a boat
patrol in July 2017 aimed at actively disrupting the work of humanitarians.*” While Defend
Europe had to abandon its mission because of its disruption by “anti-fascists” they were to
claim success by arguing that certain Governments had by then already done their work for
them.

An analysis of general international law

26.  The duty to rescue any person in distress at sea is well established under general
international law.* In the Cap Anamur case, the tribunal based its decision to acquit the
person charged with migration offences by the authorities of a Southern European State on
article 98 of the United Nations Convention on the Law of the Sea. Article 98 obligates
masters of ships or “the responsible authorities” who come across or are notified of others
in distress at sea to provide them with the necessary life-saving and other assistance.
Indeed, the States parties to the Convention are under a legal obligation to require that ships
under their flag comply with this provision. The same kind of duty is also enshrined in
article V of the International Convention for the Safety of Life at Sea of 1974; article 10 of
the International Convention on Salvage of 1989; and article 2 of the International
Convention on Maritime Search and Rescue of 1979. The latter treaties tend to impose this
duty on all ship masters, not just those under the command of a particular State party. It is
thus also clear that masters of ships owned or operated by humanitarian groups (and thus
the seafarers under their command) are not exempted from this duty.

27. It is logical to conclude that the domestic and regional laws and practices already
discussed in this section which criminalize or suppress those who render assistance to those
at risk of losing their lives at sea clearly contravene the international legal regime which
recognizes a general duty to render assistance at sea.*® The eventual acquittals enjoyed by
the seafarers charged with migration offences in the Cap Anamur and Morthada/el-Hedi
cases were firmly rooted in recognition of the position under general international law and
in the laws that implement the stated international legal obligation on this issue.
Nevertheless, it should be noted that despite the eventual acquittals, those cases (and others)
clearly show that the rescue of persons at sea is still in reality a “sanctioned enterprise”
which has shaped and may continue to shape “future human conduct at sea.”>® The
detention for a period and long trials endured by the accused may dissuade many would-be
rescuers from attempting to assist migrants or refugees in distress at sea, leading to even
more avoidable deaths at sea.

See See Liz Fekete, Francesca Webber and Anya. Edmond-Pettitt, “Humanitarianism: the
unacceptable face of solidarity”, p. 31.

See Maya Oppenheim, “Defend Europe: far-right ship stopping refugees ends its mission after a
series of setbacks” (The Independent, August 2017)..

See Tugba Basaran, “Saving lives at sea: security, law and adverse effects”.

See Tugba Basaran, “Saving lives at sea: security, law and adverse effects” and Richard Barnes,
“The international law of the sea and migration control” in Extraterritorial Immigration Control:
Legal Challenges, Bernard Ryan and Valsamis Mitsilegas, eds. (Leiden, Netherlands, Martinus
Nijhoff, 2010).

See Tugba Basaran, “Saving lives at sea: security, law and adverse effects”.



A/HCR/41/44

10

28. It should be remembered, however, that most of the countries that have acted the
most frequently to criminalize or suppress humanitarian rescues of migrants in distress at
sea by NGOs or other private actors have argued that this approach will eventually lead to
the minimization of migrant and refugee deaths at sea. Their contention is that such deaths
will stop if their navies and criminal justice systems succeed in discouraging humanitarians
from assisting irregular migrants who find themselves in distress at sea, leading in turn to
these persons being discouraged from attempting to cross the Mediterranean and other
bodies of water. For example, some European Union countries have argued that they have
set up the Task Force Mediterranean to save lives at sea and that private individuals or
groups who rescue migrants and refugees in distress at sea encourage others to attempt the
crossing, making the task of the Task Force Mediterranean more difficult and leading to
more deaths.>! There is, however, little evidence that this approach has been or can be
effective in deterring the usually desperate attempts by irregular migrants and refugees to
cross the Mediterranean Sea and enter Europe.

29. It should also be emphasized that some have argued that there may be a gap between
the obligation to rescue migrants and refugees in distress at sea and the explicitly and
clearly stated requirements of coastal States to allow disembarkation at their ports.52
However, although some have argued that “it is doubtful that the right to assistance extends
as far as the right to enter a particular port or sheltered waters,”% and have also contended
that “even though the relevant rules of international law clearly apply to cases of physical
distress, it cannot by extension be said to apply necessarily to vessels seeking entry to
disembark persons who were rescued at sea,”* basing this claim on the Tampa case of
August 2001 where one country refused to allow the disembarkation of persons rescued at
sea by a vessel.>® The Independent Expert firmly takes the contrary position. He is of the
view that the relevant treaties could not have established the obligation to rescue persons in
distress at sea without contemplating an implied requirement that such persons be allowed
to disembark in as nearby a port as is practicable.* In any case, the logic and outcomes of
the Cap Anamur and Morthada/el-Hedi cases provide strong support for his view on this
question.

30. It should also be remembered that the general international legal duty to rescue
persons in distress at sea (including migrants and refugees) is limited to ocean spaces.%’
There is no similar affirmative duty under international law to rescue persons who are in
distress on land within the relevant countries of transit or destination. This point has been
previously recognized by scholars.5
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31.  The overall point being made in this section is that if general international law
requires every person who is in command of a ship to rescue anyone they encounter at sea
(including migrants and refugees) in distress or at risk of drowning and every State to
require and facilitate such rescues, then the criminalization or suppression of those who
respect this rescue obligation is clearly in violation of general international law.

An international human rights analysis

32.  The Independent Expert would like to stress that several established international
human rights law norms also prohibit or at least severely constrain both the criminalization
of humanitarian assistance to irregular migrants and refugees and other similarly repressive
ways in which States have attempted to stamp out private humanitarian aid to irregular
migrants and refugees. Those norms are contained in key international human rights
treaties, such as the Protocol against the Smuggling of Migrants by Land, Sea and Air, the
International Covenant on Civil and Political Rights and the International Covenant on
Economic, Social and Cultural Rights.

33.  Although the Protocol against the Smuggling of Migrants by Land, Sea and Air
supplements and forms an integral part of the system created by the United Nations
Convention against Transnational Organized Crime, it was also intended to be implemented
in a manner that respects international human rights law. The Protocol requires States to
criminalize human smuggling but sets certain parameters within which they are to do so
(art. 6). One such parameter is that the scope of the Protocol is limited “to the prevention,
investigation and prosecution of the offences established in accordance with its article 6,
where the offences are transnational in nature and involve an organized criminal group”
(art. 4).° This provision makes it very clear that the kind of offence of human smuggling
that the Protocol requires its parties to create within their national laws is not one that
criminalizes the rendering of humanitarian assistance to irregular migrants. That much is
also clear from a reading of the preparatory work on the Protocol.®°

34.  Inthe case of R v. Appulonappa, the Supreme Court of Canada held that the Protocol
was not intended to criminalize humanitarian smuggling and struck down a provision of the
Canadian federal immigration legislation to the extent that this section of the relevant law
contravened the limited intent of the Protocol. Whatever the merits of this judicially
rejected argument, it must be remembered, however, that the Protocol also explicitly and
completely “saves” the other international human rights guaranteed to all human beings,
including migrants and their humanitarian allies. It provides that “nothing in this Protocol
shall affect the other rights, obligations and responsibilities of States and individuals under
international law, including international humanitarian law and international human rights
law (art. 19). The implication of this is that even if the criminalization of humanitarian aid
to irregular migrants and refugees were to be permissible under the Protocol, it could still
be illegal under the norms of other international (human rights) law. This reading of the
Protocol is also supported by the decision in in R v. Appulonappa.

35.  There is little doubt that the criminalization by States (and even regional
organizations®®) of the rendering to irregular migrants and refugees the forms of
humanitarian assistance already discussed here will normally violate international human
rights law. That much has been recognized in the literature.5? One expert has for example,
noted correctly that such acts of criminalization have invariably inhibited the ability of
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irregular migrants and refugees to access many of their human rights, especially in the
context of critical and emergency services.®® Violations of several international human
rights norms are implicated here and as such the ways in which some of these norms are
violated by one or other type of the criminalization or suppression of such humanitarian
assistance to irregular migrants will be discussed here.

Right to life

36.  This right is guaranteed in article 6 of the International Covenant on Civil and
Political Rights which provides that: “Every human being has the inherent right to life. This
right shall be protected by law.” The suppression and criminalization of those who perform
humanitarian rescues of irregular migrants or refugees at risk of death at sea contravenes
this provision, as the Special Rapporteur on extrajudicial, summary or arbitrary executions
has rightly pointed out in a recent report (A/73/314). If, as a human being, an irregular
migrant or refugee is inherently entitled to a right to life that is protected by law, then
criminalizing or suppressing any act designed to prevent the loss of life would amount to a
violation of this entitlement. Few could therefore reasonably disagree that from an
international human rights perspective, it is imperative to rescue those imperilled at sea.®
However, the “shadow and reality” of the criminal sanctions imposed on those who attempt
to rescue irregular migrants in distress at sea has led such persons to second-guess
themselves before rendering such assistance and this hesitation has often had grave
consequences for the migrants and refugees whose lives are in danger. The dramatic rise in
the deaths of irregular migrants and refugees along one border in North America since 1994
is illustrative.%

Right to liberty and the security of the person

37.  The twin rights to liberty and the security of the person are guaranteed in article 9 of
the International Covenant on Civil and Political Rights. It is well recognized in the
jurisprudence of the courts of some countries,®® as well as of the Human Rights
Committee,®” that the ability of a migrant or refugee who faces threats in another country to
the enjoyment of his or her fundamental human rights ( free from for example freedom
from discrimination, torture or death) to secure protection in his or her host country engages
the right to liberty and the security of the person. As such, the prosecution or suppression of
humanitarians who, without any material gain to themselves, assist the entry into a country
of such irregular migrants, assist irregular migrants with transportation within a country, or
assist them with sanctuary in the host country, will violate those twin rights.

Right to freedom of expression

38.  The right to freedom of expression is guaranteed in article 19 (2) of the International
Covenant on Civil and Political Rights. Thus, the prosecution or intimidation of
humanitarians who participate in or support street protests in solidarity with irregular
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migrants or refugees; threats to prosecute, deport or suppress those who campaign on behalf
or speak in support of them (or the actual taking of such measures); and the prosecution or
suppression of persons who participate in a reasonable way in protests on board aircraft in
solidarity with irregular migrants about to be deported, are prima facie violations of this
right. The enjoyment of this right is explicitly limited by the permission granted to States in
article 19 (3) to enact “necessary” restrictions “for respect of the rights or reputations of
others” and “for the protection of national security or of public order, or of public health or
morals.” Except in the case of protests on board aircraft, the criminalization or suppression
of protests in solidarity with irregular migrants and refugees is manifestly unjustifiable,
even under any of these permissible limitations. Even so, not every act of protest on board
an aircraft can be justifiably suppressed or criminalized in the interests of national security.
Such restrictions must be strictly necessary and justifiable in the circumstances. 58

Right to a fair hearing

39.  The right to a fair hearing is guaranteed in article 14 of the International Covenant
on Civil and Political Rights. A key component of that right is the right to legal counsel for
those charged with or likely to be charged with breaking the law. The enjoyment of that
right is violated by any law or practice that functions to restrict or negate access to a lawyer
of one’s choice. Thus, the right would be violated by the prosecution or suppression of
humanitarian-minded lawyers who provide legal advice to irregular migrants. That is so
because such prosecutions and acts of suppression will have the effect of discouraging
many lawyers from providing advice to irregular migrants or refugees, thereby restricting
significantly their rights to access to legal counsel.

Right to adequate housing

40. The right to adequate housing is guaranteed in article 11 of the International
Covenant on Economic, Social and Cultural Rights as a component of “the right of
everyone to an adequate standard of living.” States parties to the Covenant are required by
this provision to take appropriate steps to ensure the realization of this right. The
criminalization or suppression of humanitarians who rent accommodation to irregular
migrants or refugees and the prosecution or suppression of religious authorities, NGOs and
others who provide housing or sanctuary to them are prima facie serious violations of this
right. The Committee on Economic, Social and Cultural Rights has authoritatively
interpreted the Covenant as requiring States to guarantee to “everyone” within their
territory a “minimum core entitlement” to each right contained in that treaty, such as the
right to adequate housing.® Instructively, only developing countries are given some wiggle
room in article 2 (3) to determine to what extent they may refrain from guaranteeing this
kind of right to non-citizens, such as irregular migrants. The case of European Council of
Churches v. The Netherlands before the European Committee on Social Rights is also
illustrative of the validity of the positions taken here by the Independent Expert.”

Right to food and to an adequate standard of living

41.  The right to food is guaranteed in article 11 of the International Covenant on
Economic, Social and Cultural Rights as a component of “the right of everyone to an
adequate standard of living.” In line with the arguments in the previous paragraph, it
becomes clear that the prosecution or suppression of humanitarians who provide the
necessities of life, such as food, water, medical help, clothing and showers, to irregular
migrants and refugees is also a serious violation of this right and that the “progressive
realization” clause discussed above does not save such acts of criminalization and
suppression from being illegal under international human rights law.
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42.  Furthermore, the Independent Expert would like to stress that in the Global Compact
for Safe, Orderly and Regular Migration adopted by the United Nations General Assembly
in December 2018 and approved by 152 Member States, parties commit to ensuring a set of
cross-cutting and interdependent guiding principles, including the human rights and well-
being of migrants (whatever their migratory situation); adherence to the rule of law; and
international cooperation.”™ In paragraph 24 of the Global Compact, signatories “‘commit to
cooperate internationally to save lives and prevent migrant deaths and injuries through
individual or joint search and rescue operations, standardized collection and exchange of
relevant information, assuming collective responsibility to preserve the lives of all
migrants, in accordance with international law”. This provision highlights the legal position
explained above by the Independent Expert. Similarly, in the Global Compact on Refugees
(AJ73/12, part 11, paras. 5 and 16) the principle of international solidarity is stressed as a
fundamental guiding principle for the protection and well-being of refugees and asylum
seekers.

43.  In addition, the Independent Expert recalls that in his report to the Human Rights
Council in 2017 the Special Rapporteur on the situation of human rights defenders
reviewed the situation of persons acting to defend the rights of migrants and refugees and
drew attention to the difficult situation of those who act in solidarity with these persons and
who seek to promote and strive for the protection of their rights. He also called upon all
States and other actors to protect and promote the rights of defenders of people on the move
and to address the challenges that they face (A/HRC/37/51).

44,  Following the analysis in the preceding paragraphs, it must be considered whether
these acts are justifiable under a general limitation clause (in the interests of national
security or public order), or under any general derogation clauses in the treaties concerned
that allow States some leeway during crises or public emergencies. Many States have
referred to the recent global mass migration or refugee events either as a national security
or public order crisis in and of themselves, or as precipitating such a crisis.”? Given that
there is no public emergency clause in either the Protocol against the Smuggling of
Migrants by Land, Sea and Air or the International Covenant on Economic, Social and
Cultural Rights, the analysis here will be limited to the International Covenant on Civil and
Political Rights and only in relation to the civil and political rights guarantees discussed in
the previous paragraph.

45.  The Supreme Court of Canada has developed a systematic and rigorous general way
of balancing the community’s interests in national security, public safety, and public order
(on the one hand) against the individual’s human rights (on the other hand).” The so-called
Oakes test is applied whenever it is necessary to limit individual rights to advance certain
collective goals of fundamental importance. Thus, before a limitation on individual rights
can be justified, two things must be clearly shown:

(&)  That the objective of the proposed limitation is related to concerns that are
pressing and substantial in a free and democratic society;

(b)  That the means chosen is reasonable and demonstrably justified. To show
this, the measures adopted must be carefully designed to achieve the objective (and not be a
blunt instrument). The means chosen must also impair as little as possible the human right
in question. There must also be proportionality between the effects of the measures limiting
the right and the objective for which it has been limited (i.e. no overkill and strict adherence
to the principle of limiting rights only to the extent absolutely required).

46.  While the States and regional organizations that have enacted laws and engaged in
practices that criminalize or suppress humanitarian aid to irregular migrants or refugees

1 See General Assembly resolution 73/195, paras. 15 and 24.

2. See, for example, www.kormany.hu/en/prime-minister-s-office/news/government-declares-state-of-
crisis-due-to-mass-migration-in-two-counties and
www.theguardian.com/world/2015/sep/03/migration-crisis-hungary-pm-victor-orban-europe-
response-madness.

3 See R v. Oakes, Supreme Court of Canada, judgments (1 SCR. 103, 1986).
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may or may not be correct to argue that their concern over the relatively large influx of such
migrants into their territories satisfies requirement (a) above, it would be extremely difficult
for them to make a convincing argument that requirement (b) is satisfied. The means they
have chosen clearly does not impair as little as possible the human rights of migrants and
their humanitarian allies, and there is also no proportionality between the effects of the
measures limiting the right (that is the criminalization and suppression) and the objective
for which it has been limited (which is to restrict immigration to their territories).”
However, the solidarity channels are all too often the only channels through which irregular
migrants and refugees can access basic rights and live a life of even minimum dignity.” As
social networks and solidarity are almost always the main means through which irregular
migrants can effectively access basic rights, the criminalization of solidarity therefore
fosters social exclusion and constitutes a direct challenge to internationally-protected
human rights, such as the right to dignity.”® The fact that even the inclusion of the “optional
humanitarian clause” in European Directive 2002/90/EC was contentious (a clause that was
not compliant with the Protocol against the Smuggling of Migrants by Land, Sea and Air 7")
is instructive here. The final wording adopted was in fact a compromise agreement
suggested by Sweden, as Austria had opposed the clause in its entirety, the UK had
submitted reservations, Germany had proposed a compulsory humanitarian clause, and
Greece did not disagree with the substance of the provision.

47. It should also be noted that these measures and acts that criminalize or suppress the
expression of human rights-based international solidarity in favour of irregular migrants
and refugees contravene the letter and spirit of the right of the latter group of persons to
international solidarity; a right that is contained in the draft declaration on the right to
international solidarity that was submitted to the Human Rights Council in 2017 as an
annex to the final report of the previous Independent Expert (A/HRC/35/35). The draft
declaration provides us with a persuasive indication of what international solidarity would
require in this context.

Conclusions and recommendations for reform
that is pro-human rights

48.  In conclusion, the Independent Expert is of the view that the criminalization or
suppression of the rendering of humanitarian assistance to irregular migrants and
refugees significantly and unjustifiably impairs or harms many of their human rights
and is thus illegal under international human rights law. The European Agency for
Fundamental Rights has recognized this.”® It should also be noted that the recent
effort in France to decriminalize the expression of solidarity to irregular migrants and
refugees, including the progressive decision by the Constitutional Court in the Cedric
Herrou case, is indicative of a growing realization even within Governments of the
anti-human rights nature of such edicts.”™
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49. Given the salience and importance of migration issues in our time and
especially in the context of the serious negative human rights implications of the laws
and practices that criminalize or suppress the rendering of humanitarian assistance
(i.e. the expression of human rights-based international solidarity) to irregular
migrants and refugees, it is imperative that States and other stakeholders redouble
their efforts to address much more effectively the issues and difficulties identified in
the present report. The Human Rights Council is very well positioned to facilitate that
process.

50. In the light of the discussion and analysis set out in the present report, the
Independent Expert makes the following recommendations:

(@)  All States should take all the necessary individual and joint steps to end
the criminalization and suppression of those who render humanitarian assistance and
who thus show solidarity, to irregular migrant and refugees. In that context, the
example that France has set is worthy of emulation;

(b)  To that end, all States that have enacted, or will enact, laws to combat
human smuggling should ensure that such legislation contains humanitarian
exemption clauses that make it as clear as possible that individuals and groups that
render humanitarian assistance to migrants are not to be criminalized or suppressed
by such laws;

(¢)  All regional organizations should ensure that their legal regimes and
practices do not lead to the criminalization or suppression of the expression of
solidarity to migrants by humanitarian actors. In that regard, European Union
Directive 2002/90/EC defining the facilitation of unauthorized entry, transit and
residence (and other relevant European Union legislation) should be amended to
make its currently optional humanitarian clause mandatory for all its parties;

(d)  States parties to the Protocol against the Smuggling of Migrants by
Land, Sea and Air should consider adopting and ratifying an amendment protocol,
eliminating the discretion that the Protocol affords States to define human smuggling
and create anti-human smuggling legislation within their domestic legal orders. That
is to remedy the current tendency on the part of all too many States to adopt and
implement overbroad provisions that criminalize both organized criminals and
humanitarian actors in a similar manner. In that connection, the decision of the
Supreme Court of Canada in R v. Appulonappa should serve as a positive example;

(e)  All States should rededicate themselves to their treaty obligations to
rescue and facilitate the rescue of all persons in distress at sea, including irregular
migrants and refugees, as a failure to do so is a serious breach of international law;

f States should take steps to clarify that the international legal obligation
to rescue migrants in distress at sea includes an existing and inherently corresponding
obligation to allow rescued migrants and refugees to disembark on the land territories
of any of the coastal States in the relevant area;

(g) States should consider instituting or at least explicating a positive
obligation to rescue migrants in distress on their land territories, and not criminalize
or suppress humanitarian actors who make an effort to do so. The Human Rights
Council could play a facilitative role in ensuring that this change is made;

()  States should take steps to discourage and sanction elements within their
various civil society sectors that attempt to suppress those who show solidarity to
migrants.




