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A. General remarks
1.
The countertrade agreement should address several questions related
to the fulfilment of the countertrade commitment. One question concerns the
types of supply contracts that are eligible to be counted towards fulfilment
(paragraphs 2 to 9 below). Another question is whether the countertrade
commitment is fulfilled at the moment when the parties enter into a supply
contract or at some subsequent point during the performance of the supply
contract (paragraphs 10 to 12 below). A further question is whether an
amount equivalent to the price payable under a supply contract, or a greater
or lesser amount, is to be subtracted from the outstanding countertrade
commitment (paragraphs 13 to 16 below). Yet another question concerns the
period of time during which the countertrade commitment is to be fulfilled
(paragraphs 17 to 30 below). The parties may also wish to establish
procedures for monitoring and recording fulfilment (paragraphs 31 to 44
below).

I

B. Defining eligible supply contracts
2.
The parties normally define the supply contracts that will be counted
towards fulfilment of the countertrade commitment ("eligible supply
contracts") by indicating in the countertrade agreement the type of goods to
be purchased under those future supply contracts. In some cases, the parties
include in the countertrade agreement additional criteria relating to the
geographical origin of the goods, the identity of the supplier, or the
identity of the purchaser. When the parties are not in a position to
indicate the type of goods in the countertrade agreement, some of these
criteria may be included for the purpose of defining eligible supply
contracts.
1. By type of goods
3.
When the parties define the contracts eligible to be counted towards
fulfilment by indicating the type of goods to be purchased, it is advisable
that they do so with as much precision as possible. Precision is
particularly advisable when the goods to be purchased exist in different
varieties. (For a discussion of clauses in thecountertrade agreement
concerning the type of goods, see chapter V, "Type, quality and quantity of
goods", paragraphs 2 to 11.)
4.
Sometimes the parties provide in the countertrade agreement that, in
addition to the purchase of the countertrade goods, other related items are
to be counted towards fulfilment of the countertrade commitment. Such
ancillary items may be, for example, purchase of samples and prototypes in
the course of selecting the countertrade goods, local contracting of labor,
local purchase of goods and services essential for carrying out a supply
contract, unbilled activities by the purchaser in the supplier's country
(e.g., recruitment of personnel, training programs, secondment of staff and
other forms of technical assistance), purchase from the supplier of
transportation services, or performance by the purchaser of after-sales
service on the countertrade goods. The countertrade agreement may provide
that only a limited portion of the countertrade commitment may be fulfilled
through such items.

•
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5.
When the purchaser has made prior purchases from the supplier, the
countertrade agreement may provide that supply contracts must meet an
"additiona1ity" requirement in order to be counted toward fulfilment (see
chapter V, paragraphs 26 and 27).
2. By geographical origin
6.
Eligibility of supply contracts may be defined by a stipulation that
countertrade goods must be produced in a particular geographical area.
Stipulations of this type are sometimes found in indirect offset transactions
where the importer wishes to channel the counter-purchases to a particular
region. Furthermore, the countertrade agreement may stipulate a required
minimum level of local content. Such stipulations may provide that
particular components of the goods must be locally produced or that the value
of local components must constitute a certain percentage of the total value.
Local content requirements are sometimes found in governmental regulations.
3. By identity of supplier
7.
The parties may agree that the exporter is to fulfil the countertrade
commitment by purchasing goods from persons other than the importer. This is
typically the case in indirect offset (see chapter 11, paragraph 13). In
such cases, it is advisable that eligible supply contracts be defined by
identifying the suppliers from whom the goods are to be purchased. The
countertrade agreement may list eligible suppliers or may stipulate criteria
to be observed by the purchaser in selecting a supplier. It may be provided,
for example, that a selected supplier must be from a particular economic
sector, be of a certain size, have a particular production programme, be
located in a particular region, or be locally owned. Where several eligible
suppliers are identified, the purchaser may be left free to distribute
purchases among various suppliers or a particular structure of purchases from
the identified suppliers may be stipulated. The identification of eligible
suppliers does not necessarily mean that those suppliers have made a
commitment to make countertrade goods available. In some cases the importer
may provide an assurance that the eligible suppliers are prepared to
negotiate the conclusion of a supply contract or promise to assist the
purchaser in identifying a supplier who is willing to conclude a supply
contract. (For a discussion of the participation of third persons as
suppliers, see chapter VIII, paragraph
.) The countertrade agreement may
indicate the effect on the countertrade commitment if none of the eligible
suppliers are prepared to conclude a supply contract.
4. By identity of purchaser

•

8.
A restrictive element sometimes found in the definition of eligible
supply contracts concerns the identity of the purchaser. For example, the
countertrade agreement may provide that only purchases made by the party
committed to purchase goods or by specified third persons (e.g., third
persons from a particular country or geographical region) are to be counted
toward fulfilment. For a discussion of restrictions on the participation of
third persons as purchasers, see chapter VIII, paragraph
5. Non-conforming purchases
9.
The parties may agree that under certain circumstances purchases that
do not conform to the eligibility requirements in the countertrade agreement
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would be counted toward fulfilment of the countertrade commitment. For
example, ncn-ccnformfng purchasescquld be counted if the good .faith efforts
of the. purchaser to locate suitable goods from the eligible suppliers or in
the geographical regions or economic sectors identified in the countertrade
agreement were unsuccessful. A provision of that type could call upon the
purchaser to provide evidence of efforts to make purchases of the type
required by the countertrade agreement (for a discussion of the analogous
case of a party requesting an extension of the fulfilment period, see
paragraphs 23 to 26 below). It could be agreed that the specific prior
consent of the party to whom the commitment is owed would be neoeaaary for
the purchases not meeting the eligibility requirements to be counted toward
fulfilment. In order to foster efforts to comply with origin requirements,
the countertrade agreement could limit the availability of an exception to
the later stages of the fulfilment period. Furthermore, the parties may
agree that purchases counted toward fulfilment that fall outside the
eligibility provisions are to be counted at less than the full value of the
purchases (see paragraphs 14 and 15 below).

r

C. Stage when commitment fulfilled
10.
It is advisable that the countertrade agreement indicate the specific
events that must occur in order for the countertrade commitment to be
fulfilled. The parties may chose between two basic approaches. Under one
approach, the countertrade commitment is deemed to be fulfilled once a supply
contract is conclUded. In such cases, a breach of an obligation under the
supply contract would be subject to remedies available under the supply
contract. The parties may agree that, if the supply contract is not
performed due to a reason imputable to one party, the amount of the
unperformed contract could, at the option of the other party, be reinstated
in the countertrade commitment.
11.
Under the other approach, the commitment is deemed to be fulfilled at
an agreed stage in the performance of the supply contract. For example, it
may be agreed that the commitment of the purchaser is fulfilled when the
letter of credit is opened or when the funds have been transferred to the
supplier and the corresponding commitment of the supplier is fulfilled when
the goods are delivered or placed at the disposal of the purchaser in the
agreed manner. In such cases, in the event of a breach of the supply
contract, the non-breaching party might be able to invoke remedies not only
for breach of the supply contract, but also for breach of the countertrade
agreement if the countertrade commitment remained unfulfilled.
12.
The parties may wish to address the effect on the countertrade
commitment of a failure to conclude or perform a supply contract. It may be
agreed, for example, that when the reason for such a failure is imputable to
one of the parties, the outstanding countertrade commitment of the other
party may, at the option of that other party, be deemed fulfilled in the
amount of the unaccepted contract offer or unperformed contract (see chapter
XIII, "Interdependence of obligations", paragraph
).
D. Amount of fulfilment credit
13.
In many countertrade transactions, the full purchase price of a
supply contract is deducted from the outstanding countertrade commitment (the

•
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amount deducted from the outstanding countertrade commitment is hereinafter
referred to as "fulfilment credit"). Sometimes the parties agree that the
fulfilment credit granted for a supply contract is to be an amount different
than the purchase price. One reason for such an approach may be that the
parties wish to give fulfilment credit for certain costs (e.g.,
transportation and insurance) not included in the purchase price or to
exclude from the fulfilment credit certain costs included in the purchase
price. The supplier may agree to the crediting of such cost elements if, for
example, they involve the purchase in the supplier's country of services
related to the performance of the supply contract.
14.
The countertrade agreement may provide that purchases are to be
credited toward fulfilment of the countertrade commitment at different rates
depending upon the type of goods purchased. For example, fulfilment credit
could be granted at the rate of 50 per cent of the purchase value for one
type of goods and 150 per cent for another. Such a variable rate of
fulfilment credit could be desirable for a supplier who wishes to promote the
purchase of certain types of goods. In an offset transaction, the
countertrade agreement may provide that investments or technology transfer
will be credited at more than the capital contribution of the investment or
the monetary value of the technology transfer (e.g., 150 percent). In direct
offset, as well as in buy-back, the countertrade agreement may provide that a
certain amount of fulfilment credit will be granted for export sales, other
than those to the counter-importer, generated by the production facility
supplied by the exporter. Credit may also be granted for a percentage of the
value of sales to buyers in the counter-exporter's country.
15.
The countertrade agreement may also provide for different rates of
fulfilment credit depending upon the identity of the supplier, the
geographical origin of the goods or the identity of the purchaser. The
rationale behind such a provision is to steer the activities of the purchaser
towards particular suppliers or regions, or to introduce the goods in certain
markets.
16.
The rate of fulfilment credit may also be made to vary according to
the point of time when a purchase is made. Under a scheme of this type, the
purchaser could fulfil the countertrade commitment by the purchase of a
smaller quantity of goods if a supply contract was concluded at an early
stage of the period for the fulfilment of the countertrade commitment. This
approach is designed to give the purchaser an incentive for fulfilling the
commitment earlier rather than later in the fulfilment period. In such a
case it is particularly important that the countertrade agreement specify the
point when fulfilment credit is to be given (e.g., when an order is placed or
when payment is made).
E. Time period for fulfilment of countertrade commitment
1. Length of fulfilment period
17.
The parties should specify in the countertrade agreement the length
of time to be allowed for fulfilment of the countertrade commitment
(hereinafter referred to as the "fulfilment period"). The countertrade
agreement may determine the length of the fulfilment period by stipulating
that the fulfilment period is to commence upon a fixed date and to expire on
a fixed date.
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18.
Another method is to make the commencement of the fulfilment period
contingent upon an event specified in the countertrade agreement and to set
the length of the fulfilment period. Such an approach may be desirable in a
variety of circumstances. For example, when the conclusion of the
countertrade agreement precedes the entry into force of the export contract,
the parties may agree that the fulfilment period will not begin until the
export contract has entered into force. When there is uncertainty at the
time of the conclusion of the countertrade agreement about the availability
of countertrade goods or about the ability of the purchaser to utilize or
market them, the parties may agree that the fulfilment period will commence
upon the completion of certain preparatory activities (e.g., identification
of goods, inspection by purchaser, certification of the technical capability
of the factory producing the goods, agreement with a third-party purchaser or
completion of joint marketing research). Where the exporter wishes to ensure
that performance of the export contract is at an advanced stage or completed
before performance of the countertrade commitment commences, the parties may
stipulate in the countertrade agreement that commencement of the fulfilment
period is to be triggered by an event in the performance of the export
contract such as the opening of the letter of credit, delivery of a specified
portion of the goods or payment. In a buy-back transaction, an appropriate
moment might be the beginning of production of buy-back products by the
facility supplied under the export contract. In order to avoid uncertainty
as to whether the conditions for commencement of the fulfilment period have
been met, it is advisable that the countertrade agreement state those
conditions and the related obligations of the parties as precisely as
possible.
In determining the length of the fulfilment period the parties should
consider a number of factors. One factor is the size and type of the
transaction being contemplated. For example, where the countertrade
commitment is large and involves a series of shipments, more time would
normally be needed for fulfilment of the countertrade commitment than if the
transaction were relatively small. Where the countertrade agreement defines
the countertrade goods in broad terms, it may be that a longer fulfilment
period would be needed in order to allow time for identifying suitable
countertrade goods. The quality of the countertrade goods may affect the
length of the fulfilment period. The better the quality, the more likely it
will be that the purchaser will either be able to market or use them
in-house, thus allowing a shorter fulfilment period.
19.

In some cases, the length of the fulfilment period is set so that it
extends beyond the date when payment is due under the export contract. Such
an approach would allow the exporter time to fulfil the countertrade
commitment after payment under the export contract is due. In such a case it
is in the interest of the importer to include in the countertrade agreement
effective sanctions for breach of the countertrade commitment.
20.

21.
The parties may agree that the fulfilment period for the shipment in
one direction is to be of the same length as the fulfilment period for the
shipment in the other direction. Such an approach may be appropriate when no
particular importance is attached to the order of the shipments in the two
directions (e.g., countertrade carried out within the framework of a setoff
account (chapter IX, "Payment", paragraphs 35 to 52) or an evidence account
(paragraphs 38 to 44 below». Such an approach may also be appropriate in a

•
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counter-purchase transaction in which the counter-importer is prepared to
begin fulfilling the countertrade commitment without waiting to be paid under
the export contract.
22.
The fulfilment period should be of a sufficient length to take into
account difficulties the supplier may encounter in making the countertrade
goods available. If the goods are not made available in time, the purchaser
could object to the exercise by the supplier of remedies for non-fulfilment
of the countertrade commitment by claiming that non-fulfilment was due to
unavailability of the goods. If the purchaser is entitled to select the
goods from a list of eligible countertrade goods, the length of time needed
to make available each of the different goods listed should be taken into
account calculating the length of the fulfilment period.
2. Extension of fulfilment period
23.
The parties may require more time to fulfil the countertrade
commitment than provided by the countertrade agreement. For example, a
purchaser may encounter unanticipated difficulties in utilizing or reselling
the goods to be purchased. A supplier may have difficulties in making agreed
upon goods available on schedule.
24.
The law applicable to the countertrade agreement may provide for an
extension of the time allowed for the performance of a party's contractual
obligations in the event that the possibility of performance is affected by
circumstances beyond the control of that party. The parties may wish to
include in the countertrade agreement clauses addressing such situations (see
chapter XIII, paragraphs
to
,for a discussion of exemption and hardship
clauses).
25.
The countertrade agreement may provide that an extension would be
granted if the party seeking an extension has made good faith efforts to
fulfil the commitment. It is advisable that such a provision indicate how
the purchaser could demonstrate good faith efforts. For example, in an
indirect offset, it may be provided that the purchaser would have to show a
certain number of contacts with potential suppliers in search of suitable
countertrade goods. The countertrade agreement may also provide that a
supplier who was unable to make goods available due to circumstances
specified in the countertrade agreement would be entitled to an extension.
Such circumstances may include, for example, lateness of the purchaser'S
order or changes in the purchaser's specifications. The parties may agree
that a party could request an extension of the fulfilment period only if that
party had fulfilled a portion of the countertrade commitment.
26.
If the fulfilment of the countertrade commitment is supported by a
guarantee, it is advisable that the parties provide that the period of the
guarantee should be extended to cover an extension of the fulfilment period
(see chapter XII, "Security for performance", paragraphs 33 and 34).
3. Subperiods within fulfilment period
27.
Where fulfilment of the countertrade commitment involves many
shipments over a long period of time, the parties may wish to divide the
fulfilment period into subperiods. For example, a five year fulfilment
period could be divided into five annual subperiods, with a specified portion
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of the total commitment to be fulfilled during each sUbperiod. Such an
approach assists the parties in planning delivery and marketing of the
countertrade goods, and helps to ensure that fulfilment does not fall so far
behind that the parties would be unable at the latter stages of the
fulfilment period to fulfil the outstanding countertrade commitment.
28.
The countertrade agreement may allow flexibility in dealing with
shortfalls in the fulfilment of the commitment assigned to individual
subperiods by permitting the carry-over of all or a portion of a shortfall to
the next subperiod. In such a case, the purchaser would have, in the
following subperiod, to fulfil the portion of the commitment allocated to
that subperiod, as well as to fulfil the portion of the commitment carried
over from the the preceding period. The portion nee carried over would be
subject to sanctions for failure to fulfil the countertrade commitment (see
chapters XI, "Liquidated damages and penalties", and XII, "Security for
performance"). Such flexibility would allow the purchaser to adjust the
quantity to be purchased ina given subperiod in response to circumstances
such as short term market fluctuations. However, a high degree of
flexibility might adversely affect the interests of the supplier if the
proceeds of sales in each subperiod are to be used for payments under the
supply contract in the other direction.
29.
To address the possibility that the fulfilment achieved in a given
subperiod exceeds the required level, the parties may agree that some or all
of the extra purchases would be credited to the commitment due in the
following subperiod. Alternatively, the parties may agree that the excess
fulfilment in one subperiod would not affect the level of the commitment due
in the following subperiod.
30.
The parties may wish to set deadlines within the fulfilment period
for completion of different actions related to fulfilment of the countertrade
commitment. For example, the parties could stipulate deadlines for providing
samples of countertrade goods, placing orders, shipping goods or opening
letters of credit.
F. Monitoring and recording fulfilment
of countertrade commitment
31.
The parties may wish to consider establishing procedures for
monitoring and recording the progress made in fulfilment of the countertrade
commitment. Such arrangements may be particularly-useful in long term
countertrade transactionswithmtiltiple shipments in one or both directions.
1. Exchange of information
32.
The parties may wish to establish procedures for exchange of
information on progress in the fulfilment of the countertrade commitment.
Such procedures may be useful, in particular, in "indirect offset"
transactions (chapter 11, ."Introduction", paragraph 13), since the
countertrade commitment is owed to a person who does not act as the supplier
of the countettta.deg60dsand the potential suppliers are, therefote, not
parties to the c6untertrade agreement. A system of exchange of information
may also be useful when the parties are engaged inalarge volume of mutual
trade, especially when only a part of that trade stems from the countertrade
agreement.

r
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33.
The parties may include in the countertrade agreement guidelines
concerning the contents, frequency and timing of the information to be
exchanged. The required information could cover, for example, contracts that
have been concluded that are eligible to be counted towards fulfilment
(especially when concluded with a third person), shipments that have been
made, payments effected in accordance with agreed upon procedures and
purchases planned for an upcoming subperiod of the fulfilment period.
Furthermore, the parties to the countertrade agreement sometimes find it
useful to meet periodically to assess the progress that is being made towards
fulfilment. Such meetings could be used to review the status of concluded
contracts and those under negotiation and to consider possible modifications
of the countertrade agreement. The countertrade agreement could address
questions such as the frequency and location of meetings and the
representation of the two sides.

r
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34.
In particularly complex transactions that require ongoing monitoring
and coordination, the parties may wish to establish in the countertrade
agreement a joint coordination committee. It is advisable that the parties
address issues such as the frequency and location of meetings, representation
of the two sides, the manner in which the results of the meetings will be
reported and the mandate of the committee. The mandate of such a committee
would typically be to assess progress in the implementation of the
transaction, analyse difficulties and consider possible solutions, establish
working groups for specific problems, and consider proposals to amend the
countertrade agreement.
2. Confirmation of fulfilment of countertrade commitment
35.
The parties may agree that the purchaser has a right to obtain from
the party to whom the countertrade commitment is owed a written confirmation
of the fulfilment of the countertrade commitment. Such a confirmation may
take the form of a statement from the supplier (sometimes referred to as a
"letter of release"). The parties may agree that the letter of release is a
condition for payment under the supply contract concluded in fulfilment of
the countertrade commitment (e.g., the letter of credit terms may specify
that the letter of release is to be among the documents presented to the bank
in order to obtain payment). Fulfilment of the countertrade commitment may
also be confirmed by a clause in the supply contract stating that the
contract is concluded in fulfilment of the countertrade commitment.

•
•
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36.
Written confirmation of fulfilment is intended to avoid
disagreements, which may occur after a particular supply contract has been
performed, as to whether the contract counts towards fulfilment of the
countertrade commitment. Written confirmation may also be helpful to a party
who wishes to demonstrate (e.g., in negotiating other countertrade
agreements) a record of fulfilling countertrade commitments.
37.
Where written confirmations are envisaged in a multiparty transaction
(see chapter VIII, "Participation of third persons", paragraphs
to
), it
is advisable that the countertrade agreement indicate whether the fulfilment
of the commitment is to be confirmed by the supplier of the goods or by the
party to whom the commitment is owed. Absent such an indication, a
disagreement may arise between the purchaser and the party to whom the
commitment is owed as to the significance of a statement by a third-party
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supplier that a supply contract fulfils the countertrade commitment, or of a
clause· in a supply contract with a third-party supplier to.that.effect.
3. Evidence accounts
38.
The parties may agree that their mutual shipments of goods are to be
recorded in a ledger kept by.themselves, by a bank or by a controlling
authority. Such a ledger is referred to herein as .an "evidence account", a
term frequently used in practice. An evidence account is not a payment
mechanism. Rather, it is used only fo·r recording theconclusion,performance
and value. o.f supplY contracts , with financing and payment being arranged
independently. With an evidence account, the parties undertake a
countertrade commitment of .a given value and then conclude supply contracts
in the two directions without having to negotiate a countertrade commitment
for each individual supply contract. Evidence accounts may accommodate
multiple parties on one or both sides. An evidence account may be
particularly useful in a long-term countertradetransaction to monitor the
cumulative value of the purchases in the two directions and thereby to assist
the parties in dealing with imbalances that may develop.

r

39.
The use of an evidence account may be subject to governmental
regulations. Such regulations may determine the manner in which an evidence
account is to operate and require administration of the account by a
controlling authority such as the central bank or foreign trade bank. An
evidence account administered by a controlling authority may provide the
purchaser access to a wider variety of countertrade goods and trading
partners than might be available without an evidence account administered by
the controlling authority. Government regulations may also require
authorization of evidence accounts. It may be provided that such
authorization would be given only for countertrade transactions exceeding a
minimum turnover and to parties with an established presence in a given
country. In some cases, an evidence account is authorized with the
restriction that purchases by third parties will not be counted towards
fulfilment of thecountertrade commitment; such a restriction may be imposed
when the motive for permitting an evidence account is to establish a long
term trading relationship with a particular party. The countertrade goods
may be limited to those agreed upon by the parties or those that the
controlling authority has an interest in promoting.
40.
When the parties are free to establish an evidence account, they may
decide to administer the account themselves or to engage a bank or banks to
do so. A variety of structures are possible depending on whether the account
is admini.stered by one or both of the parties or by one or two banks engaged
by the parties. For example, parallel accounts could be established bya
party or a bank on each side of the transactic)n in.which supplies are
credited and purchases are . debited. Each parallel··· account . could in turn
consist of two ledgers, one listing contracts concluded in> each direction and
the other recording payments. If banks are to administer the evidence
account,the parties may wlsh to use the ba:nlts that handle paym~nt fqr the
supply contracts.

41.
The countertrade agreement should specify the documentatiQn required
for triggering entries in the evidence account (e.g. ,.copies
c1mtracts,
evidence of letters of credit, or shipping documents). Suchdo!':umentary
requirements should be in. line with the provisions in thecountertrade

q'

•
•

A/CN.9/332/Add.8
English
Page 11
agreement concerning the stage when the countertrade commitment is deemed
fulfilled (see paragraphs 10 to 12 above). In order to minimize
administrative burden, the parties may wish to align to the degree possible
the documentary requirements for the evidence account with those of any
governmental authority monitoring the countertrade transaction.
42.
It is advisable that the parties address in the countertrade
agreement deviations from the agreed upon ratio between the values of the
shipments to be made in the two directions. It is advisable to agree that
during the fulfilment period the values of the shipments may deviate from the
agreed ratio, with the agreed upon ratio to be achieved upon the conclusion
of the fulfilment period or at specified points in the fulfilment period.
The parties may further agree that deviations during the fulfilment period
must remain within a specified range. For example, during the fulfilment
period the value of the shipments in one direction should be not less than 60
and not more than 120 per cent of the value of the shipments in the other
direction. It may be agreed that failure by a party to conclude the supply
contracts necessary to achieve the agreed upon ratio may be subject to
sanctions (see chapters XI, "Liquidated damages and penalties", and XII,
"Security for performance"). It is advisable to define in the countertrade
agreement small deviations from the ratio that would be tolerated.
43.
In order to minimize errors or discrepancies in the evidence account,
the parties may agree to verify at fixed points of time the information
entered in the account.
44.
Where two banks are involved in administering the evidence account,
the technical details of the account may be the subject of an interbank
agreement. The countertrade parties have an interest in the contents of the
interbank agreement, though they are not normally parties to it. It is
therefore advisable that the parties consult with the banks to ensure that
the evidence account established by the banks is acceptable to the parties.

