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Résumé analytique

Le présent rapport porte sur lamission que le Rapporteur spécial sur |'indépendance des
juges et des avocats a effectuée en République slovague du 27 au 29 novembre 2000 dans le
cadre de son mandat tel que défini par la Commission des droits de I'hnomme dans sa
résolution 1994/41 et proroge par la résolution 1997/23 puis par la résolution 2000/42, qui le
prolonge d'une durée de trois ans.

L e Rapporteur spécial aregu des informations selon lesgquelles e Gouvernement de la
Républigue slovaque avait proposé au Consell nationa de la République slovaque (ci-aprés
appel é le Parlement) de révoquer le Président de la Cour supréme, M. Stefan Harabin.

Le Gouvernement a avancé plusieurs raisons a cette mesure, arguant notamment que M. Harabin
ne jouissait plus de |'autorité moral e nécessaire pour présider la Cour supréme.

" Lerésumé du présent rapport est distribué dans toutes les langues officielles. Le corps du
rapport y est annexé tel quel, danslalangue originale.
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Le Gouvernement a également justifié sa proposition en précisant que I'intéressé ne serait pas
privé de sa qualité de juge mais simplement de sa charge de Président de la Cour supréme.
Suite a une demande du Rapporteur spécial, le Gouvernement a accepte qu'une mission soit
envoyée sur leterrain afin detirer au clair les différents aspects de cette affaire. Apresla
mission, le 19 décembre 2000, |e Parlement arejeté la proposition du Gouvernement.

Lors de samission, le Rapporteur spécial sest notamment entretenu avec le Président de la
Cour supréme, M. Stefan Harabin, le Ministre de lajustice, e Président de I'Association des
juges de Slovaguie, qui est également Vice-Président de la Cour supréme, et deux de ses
assistants, le Président du Syndicat slovague des magistrats indépendants, le Président et des
représentants de la Commission des affaires juridiques et constitutionnelles du Parlement,
I'ancien Président de la Cour constitutionnelle, I'ancien Président de la Cour supréme et
le Vice-Président du Parlement.

La Constitution slovaque consacre |'indépendance de |'appareil judiciaire et celle des juges.
Cependant, les procédures régissant la nomination des juges, leur promotion et leur révocation
accordent un pouvoir trop important aux organes executifs et |égislatifs du Gouvernement, et en
particulier au Ministére de lajustice. Ces procédures ne sont donc pas conformes au principe de
I'indépendance du pouvoir judiciaire tel qu'il est consacré dans la Constitution et dans les normes
régionales et international es pertinentes.

M. Harabin a été élu parmi ses pairs ala présidence de la Cour supréme pour un mandat de
cing ans, en application du paragraphe 2 de l'article 145 de la Constitution. Selon certaines
allégations, cette élection aurait eu des motivations politiques, mais salégalité n'est pas pour
autant mise en doute.

Les dispositions de la Constitution ne portent que sur I'éection du Président et du
Vice-Président de la Cour supréme et ne traitent pas des autres juridictions al'exception de la
Cour constitutionnelle, dont le Président et le Vice-Président sont nommeés par le Président dela
République. Ainsi, les postes de président et de vice-président de la Cour supréme sont des
charges régies par la Constitution et non par lalégislation ordinaire. Les personnes €lues a ces
fonctions sont choisies parmi leurs pairs pour une durée de cing ans pendant laquelle elles
conservent leur qualité de juge sans qu'aucune distinction ne puisse étre opérée entre leurs
diverses charges.

Rien ne peut donc fonder le raisonnement du Gouvernement, qui soutient que la charge de
président est distincte de celle de juge et que les conditions posées par la Constitution ala
destitution d'un juge ne sont donc pas applicables en I'espece. L'affirmation du Gouvernement
selon laquelle un juge qui agit en sa qualité de Président de la Cour supréme dépend du pouvoir
executif est contraire au principe méme de I'indépendance du pouvoir judiciaire tel qu'il est
consacré al'article 141 de la Constitution. Celareviendrait a considérer que le Président de la
Cour supréme est un fonctionnaire rattaché au pouvoir exécutif.

En outre, le principe de I'inamovibilité, qui est I'un des principes clefs de I'indépendance de
lajustice et que la Constitution slovaque consacre par ailleurs, serait violé si le Président pouvait
étre révoqué avant I'expiration de son mandat de cing ans sur simple décision de |'exécutif ou
du Parlement.
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Sagissant du paragraphe 2 de |'article 50 de laloi No 335/1991 sur les tribunaux et les
juges, qui traite de la procédure de révocation, et de I'article 8 de laloi No 80/1992 sur
I'administration publique des tribunaux, qui a été invoqué par le Gouvernement pour justifier sa
proposition, le Rapporteur spécial estime que ces lois, méme si elles sont applicables, sont
contraires aux normes minima relatives al'indépendance du pouvoir judiciaire qui sont
consacrées dans les instruments régionaux et internationaux pertinents.

Le Ministre de lajustice a affirmeé que cette procédure avait été appliquée précédemment
pour révoquer un vice-président de la Cour supréme et, qu'a cette occasion, la Cour
constitutionnelle avait reconnu le bien-fonde de |a décision adoptée et lavalidité de la procédure
suivie. Le Rapporteur spécial releve que le fait que cette procédure ait déja été utilisée ne suffit
pas a prouver le caractére constitutionnel des mesures prises pour révoquer M. Harabin.

Le Ministre a également renvoyeé un arrét que la Cour constitutionnelle venait de rendre au sujet
d'un recours présenté par M. Harabin lui-méme, peu apres la présentation de la proposition du
Gouvernement le concernant. Le Rapporteur spécial note que, dans la premiére de ces décisions
comme dans la seconde, la Cour constitutionnelle ne sest pas prononcée sur la constitutionnalité
de la procédure de révocation.

Il est inconcevable qu'un juge place alatéte de la Cour supréme par le Parlement pour une
durée déterminée puisse étre destitué de sa charge sur de simples alégations que
le Gouvernement a formulées sans les étayer devant un tribunal compétent. Les raisons que le
Gouvernement a avancées pour justifier larévocation de M. Harabin restent de simples
allégations. Certes, elles sont suffisamment graves pour justifier I'ouverture de la procédure
disciplinaire prévue par laloi No 412/1992 sur la responsabilité disciplinaire des juges, mais ce
n'est pas cette voie qui a été choisie et il semble que le Gouvernement ne dispose pas de
suffisamment d'é éments de preuve pour justifier sa proposition de révocation devant une
juridiction disciplinaire.

Lesjuges ont eux aussi droit alajustice. Toute procédure visant ales révoquer avant lafin
de leur mandat doit étre loyale et réguliére, comme il ressort clairement des articles 17 & 20 des
Principes fondamentaux des Nations Unies relatifs a |'indépendance de la magistrature.

L e Rapporteur spécial estime que les méthodes du Gouvernement, qui cherche a destituer
M. Harabin de sa charge de Président de la Cour supréme par le biais d'une procédure
parlementaire sans apporter la preuve de ses allégations devant une juridiction compétente
prévue par laloi, sont contraires aux normes régionales et international es destinées a garantir et
protéger |'indépendance du pouvoir judiciaire. La motivation politique du Gouvernement dans
cette affaire semble d'autant plus probable que la proposition visant arévoquer M. Harabin a é&té
formulée ala héte, peu avant I'entrée en vigueur d'un amendement constitutionnel qui prévoit un
mécanisme indépendant pour la nomination et larévocation desjuges, y compris du Président et
du Vice-Président de la Cour supréme.

Le Rapporteur spécial félicite les députés du Parlement slovagque d'avoir rejeté la
proposition du Gouvernement visant a destituer M. Harabin de sa charge de Président de
la Cour supréme. Cette affaire a montré clairement |'existence d'une démocratie parlementaire
en République slovaque et elle a apporté la preuve de la suprématie que la Constitution confére
au Parlement. Par son attitude, le Parlement a défendu I'indépendance du systeme judiciaire
en République slovaque.
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Le Rapporteur spécial se félicite qu'un amendement ait été propose en vue de la création
d'un conseil judiciaire indépendant chargé d'émettre des avis consultatifs sur la nomination et
larévocation des juges, et en particulier sur la désignation du Président et du Vice-Président de
la Cour supréme. Cependant, il ressort de lalecture du paragraphe 3 de l'article 145 de cet
amendement que le Président de la République slovaque peut révoquer |e Président et
le Vice-Président de la Cour supréme avant la fin de leur mandat de cing ans, méme lorsque le
Conseil judiciaire n'a pas émis de recommandation en ce sens. Ce fait est regrettable, considérant
gue le méme article prévoit expressément que les intéressés doivent étre élus sur
recommandation du Consell. Le Président et le Vice-Président devraient pouvoir étre entendus,
conformément a une procédure équitable, par une juridiction compétente prévue par laloi.

Le Rapporteur spécial estime que larévocation du Président ou du Vice-Président avant
I'expiration de leur mandat de cing ans ne devrait étre possible que si les conditions posées par
la Constitution alarévocation des juges sont remplies et que le Conseil judiciaire a émis une
recommandation allant dans ce sens. Une fois les intéressés élus, aucune distinction ne devrait
étre opérée entre leur charge de président ou de vice-président et leur qualité de juge.

Il convient de régler le conflit apparu au sein du pouvoir judiciaire du fait de la nature
politique de la proposition relative alarévocation de M. Harabin car sans cela |'appareil
judiciaire nejouiraplus de l'unité qui lui est nécessaire pour rendre lajustice conformément a
laregle de droit.

Enfin, le Rapporteur spécial recommande que la Cour supréme soit installée dans des
locaux adaptés et distincts de ceux du Ministere de lajustice et de tout autre service
du Gouvernement afin que cette Cour, qui est la plus haute instance de |a Républigue slovaque,
garde un caractére indépendant par rapport au pouvoir exécutif.
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Introduction

1.  The present report concerns a mission to the Slovak Republic undertaken

from 27 to 29 November 2000 by the Special Rapporteur on the independence of judges

and lawyers, pursuant to the mandate contained in the Commission on Human Rights

resolution 1994/41, as renewed by resolutions 1997/23 and 2000/42 extending the mandate for a
further three years. This mandate calls upon the Special Rapporteur, inter alia, to inquire into
any substantial allegations transmitted to him and report his conclusions thereon.

2. In September 2000 the Special Rapporteur received information that the Government

of the Slovak Republic (hereinafter referred to as the Government) had proposed to the
National Council of the Slovak Republic (hereinafter referred to as Parliament) the removal

of the President of the Supreme Court, the Hon. Dr. Stefan Harabin. It was alleged that the
proposal had been initiated by the Minister of Justice. It was further alleged that under the
Constitution of the Slovak Republic, Parliament could only remove ajudge, including the
President or Vice-President of the Supreme Court, for the reasons expressed in the Constitution.
It was also alleged that Dr. Harabin was elected as President for a period of five years and the
proposal to remove him for reasons not expressed in the Constitution before the expiry of the
five years was unconstitutional .

3. Inthelight of the seriousness of these allegations and their impact on the independence of
the judiciary in the Slovak Republic, the Special Rapporteur intervened on 28 September 2000
with an urgent communication to the Government, expressing his concern and seeking the
Government’ s response. As the debate on the issue of removal in Parliament was imminent, the
Special Rapporteur later issued a press statement from Geneva.

4.  Whilewaiting for the Government’ s response, the Special Rapporteur received further
information that the Government was justifying its proposal to remove Dr. Harabin on the basis
that he was being removed from the office of the President of the Supreme Court and not as a
judge and as such there was no requirement to conform with the constitutional prerequisites and
disciplinary procedures provided by law. The Specia Rapporteur again intervened and sent a
further communication on 13 October 2000 expressing his concern over resort to such a
distinction to remove Dr. Harabin as President of the Supreme Court.

5. On 25 October 2000, the Specia Rapporteur received a response from the Government

to his communication of 29 September 2000. The Government confirmed that its proposal
before Parliament was to remove Dr. Harabin from the office of the President and not as ajudge.
The Government also set out several grounds for the removal, alleging that for those reasons

Dr. Harabin no longer had the moral authority to remain as President of the Supreme Court.

6. The Specia Rapporteur then sought an urgent mission to Slovakia to meet the various
personalitiesinvolved in the matter and to obtain a clearer understanding of this serious situation.
The Government responded promptly and a mission was scheduled for three days commencing
on 27 November 2000.
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7.  The mission was confined to the single issue of whether the proposal to remove
Dr. Harabin, at the behest of the Government, by Parliament violated the constitutional,
international and regional standards on judicial independence.

8.  Inthe course of the mission the Special Rapporteur met the following personalitiesin

the capital, Bratislava: the President of the Supreme Court, Dr. Stefan Harabin; the Minister

of Justice, Jan Carnogursky; the President of the Association of Judges of Slovakia and
Vice-President of the Supreme Court, Jurgj Majchrak, and two of his associates; the Head of
the Slovak Union of an Independent Judiciary, Miroslav Jamrich; the Chairman and
representatives of the Constitutional and Legal Affairs Committee of the Parliament; university
professor Milan Cic (former President of the Constitutional Court); the Vice-Speaker of
Parliament; the former Vice-President of the Supreme Court, Dr. Stefanko; and lawyer

Jan Hrubala.

9.  The Specia Rapporteur also met Thomasz Anusiewicz, Human Rights Adviser to the
United Nations Development Programme (UNDP), Bratislava.

10. Attheend of the mission, in view of the intense media interest on the issue of
Dr. Harabin’s removal, the Specia Rapporteur held a press conference on 29 November 2000
on the premises of the Supreme Court.

|. THE CONSTITUTION AND THE JUDICIARY

11. The Constitution of the Slovak Republic, which was adopted on 1 September 1992 and
entered into force on 1 January 1993, declares the Slovak Republic to be an independent and
democratic State. The Constitution provides for a parliamentary system of government, with
separation of powers and an entrenched bill of rights.

12. Article 141 of the Constitution provides that the judiciary shall be administered by
independent and impartia courts and “shall be independent of other branches of government at
al levels’. Article 144 provides that judges “ shall be independent and bound only by law”. The
same article also provides that judges shall be bound “also by international instrumentsif so
provided by the Constitution and the law”.

13. Article 145 of the Constitution provides as follows:

“(1) A judge shall be elected by the National Council of the Slovak Republic on the
advice of the Government of the Slovak Republic for afour-year term. Upon the
completion of thisterm, the National Council, on the advice of the Government of the
Slovak Republic, shall elect the judge again for an indefinite term;

“(2) The President and Vice-Presidents of the Supreme Court of the Slovak
Republic shall be elected by the National Council of the Slovak Republic from among the
judges of the Supreme Court for afive-year term for no more than two consecutive
terms.”
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14. Article 147 provides as follows:

“(1) A judge shall be removed from office by the National Council of the Slovak
Republic:

“(@) Upon aconviction of amalicious offence;
“(b) Upon adisciplinary measure imposed for professional misconduct.
“(2) The National Council of the Slovak Republic may remove a judge:

“(@ Who has been unable to perform judicial duties for reasons
of bad health for not less than one year;

“(b) Who has attained sixty-five years of age.

“(3) Prior to such removal, the National Council of the Slovak Republic shall
require the opinion of the appropriate disciplinary tribunal .”

15. Article 11 of the Constitution provides that international instruments on human rights and
freedoms ratified by the Government and promulgated under statutory requirements shall take
precedence over national laws, provided that the international treaties and agreements guarantee
greater constitutional rights and freedoms.

16. Slovakiahasratified several of the major international instruments on human rights
including the International Covenant on Civil and Political Rights and the Optional and

Second Optional Protocols to the Covenant and the International Covenant on Economic, Social
and Cultural Rights. Slovakia became a member of the Council of Europe in 1993 and has
submitted to the jurisdiction of the European Court of Human Rights. It is awaiting admission to
the European Union.

17. Thejudiciary consists of the Constitutional Court and the general and military court
systems. Chapter 1, Part 7 of the Constitution regulates the activities of the Constitutional Court.
The Court hasthe jurisdiction, inter alia, to determine the constitutionality of laws, regulations
and generally binding rules and any conflicts between such legal instruments, and to decide
disputes over powers distributed among central government authorities.

18. There arethreelevelsof genera courts. At thefirst level are the district courts which
handle the vast majority of casesin thefirst instance. Regional courts generally serve as
appellate courts but in certain circumstances hear cases at first instance. The Supreme Court is
an appellate court hearing appeals from regional courts exercising original jurisdiction.

19. There are approximately 1,300 judges serving all these courts. The Supreme Court is
composed of 81 judges. The Constitutional Court is composed of 10 judges.
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20. Thejudicia disciplinary processis set out in Act No. 412/1992 on Disciplinary
Responsibility of Judges. The Act creates adisciplinary court system consisting of a senate of
judges for each level of the court system. Each senate consists of five judges representing that
level of the court system and only hears cases involving judges at the same level. For example,
in the case of the Supreme Court, the senate would consist of five judges of the Supreme Court.

21. Therearetwo Councils of Judges. The Council of Judges of Slovakia consists

of 30 members and is the representative decision-making body for all judgesin the

Slovak Republic. The Council of Judges of the Supreme Court consists of eight membersand is
the decision-making body for the judges of the Supreme Court. The views of these councils are
sought on the suitability of ajudge for election to the office of the President but are not binding
on the Government or Parliament.

22. Itispertinent hereto refer to section 50 (2) of Act No. 335/1991 on Courts and Judges
which prominently featured in the discussions during the mission. This section provides that

“A judge may be discharged from the office of President or Vice-President of a court and
President of adivision of the Supreme Court by the body that appointed him or her to this office.
Removal from offices that are mentioned in section 39 (1) and (2) may be performed only upon
proposal of the body that submits the proposal for election to these offices.” Section 39 (1) states
“The President and Vice-President of the Supreme Court are elected from among the judges of
this court by the National Council of the Slovak Republic upon proposal of the Government of
the Slovak Republic for afive-year term of office and for a maximum of two consecutive terms.”
The Government used section 50 (2) to justify its proposal to Parliament to remove Dr. Harabin
from the office of President of the Supreme Court, without the need to follow the constitutional
requirements of article 147.

1. DR.HARABIN'SELECTION TO THE OFFICE
OF PRESIDENT OF THE SUPREME COURT

23. Dr. Harabin was appointed as ajudge of first instance on 1 January 1983. In July 1990
he became a judge of the regional court and in January 1993, a judge of the Supreme Court.

On 11 February 1998 he was €elected by Parliament as the President of the Supreme Court for a
five-year term under article 145 (2) of the Constitution.

24. The Minister of Justice alleged that Dr. Harabin’s nomination for the office of President of
the Supreme Court did not get the support of either of the Councils of Judges. Thiswas refuted
by Dr. Harabin. The Specia Rapporteur learnt during the mission that there was some debate
regarding the final vote in one of the councils but in general the voting in the two councils was
about even. Nevertheless the fact remains that there was no dispute as to the legality of

Dr. Harabin’s election as President of the Supreme Court.

25.  Another relevant factor which needs to be noted is that Dr. Harabin was elected on the
proposal of the previous Government. Those in the leadership of the present Government were
then in the opposition.
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1. ASSOCIATIONS OF JUDGES

26. There arethree associations of judgesin Slovakia. Thefirst and the largest isthe
Association of Slovak Judges, which was founded in 1990. The other associations are the
Slovak Union of an Independent Judiciary and the Association of Women Judges. The
current President of the Association of Slovak Judgesis also the Vice-President of the
Supreme Court. This association supported the Government’s proposal for the removal of
Dr. Harabin.

V. GROUNDS FOR THE REMOVAL OF DR. HARABIN

27. The Government in its written responses to the Special Rapporteur specified the following
grounds as justifying Dr. Harabin's removal:

(&) Hiscredibility as President of the Supreme Court had been in doubt for along
period;

(b) Hedid not participate in the efforts of the Minister of Justice to curb corruption in
the justice system; he failed to comply with the Minister’ s request for Presidents and
Vice-Presidents of courts to declare their assets,

(c) Hissupport for the District Court of Zilinawhich issued a“social guarantee” to a
Slovak judge who had been charged, convicted and sentenced in the Czech Republic for
corruption; the Czech authorities did not release the Slovak judge from imprisonment;

(d) Hereduced the Slovak judiciary’s credibility by criticizing a proposed amendment to
the Constitution;

(e) Hisfailureto take action against aformer Vice-President of the Supreme Court, Dr.
Stefanko, for illegally entering into his (Dr. Stefanko’s) hostel premises where he had lost his
right of accommodeation;

(f) Heprevented Supreme Court judges from participating in the training programmes
for young judges,

(g Hefaledto prevent aformer Vice-President of the Supreme Court, Dr. Stefanko,
from hearing suits in which there was alikelihood of bias;

(h) Hewasinvolved inthe falsification of adecision of the Building Authority
concerning the building which houses both the Ministry of Justice and the Supreme Court. It
was alleged that the falsified decision was submitted to the Building Authority by a subordinate
of Dr. Harabin. (It isimportant to note that the Supreme Court shares the same building with the
Ministry of Justice.)

28. Based on these and “other reasons’, the Government on 16 August 2000 proposed to
Parliament that Dr. Harabin be removed from the position of President of the Supreme Couirt.
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The Government stated that as President, “he should serve as amoral and professional authority
for all judges of the Slovak Republic. Hisethical and legal errors provide the reasons for asking
Parliament to recall him from the position of President of the Supreme Court”.

29. These are serious allegations whether taken individually or in totality and, if proved, are
sufficient misconduct for the removal of a judge from office.

30. Dr. Harabin denied each and every allegation and, in his response to the Special
Rapporteur, explained his conduct in each of the alleged grounds. He publicly called on the
Government to prove these allegations before a disciplinary court. He stated hiswillingness to
the Specia Rapporteur to appear before adisciplinary court to determine the truth of the charges.

31. TheMinister of Justice during his meeting with the Special Rapporteur was of the view
that the Government had the power to request Parliament to remove the Presidents and
Vice-Presidents of the courts, including the Supreme Court. He referred to section 50 (2)

of Act No. 335/1991 on Courts and Judges. He also referred to Act No. 80/1992 on State
Administration of Courts. His contention was simply that the President and Vice-President of
the Supreme Court and other courts by virtue of those offices were mere administrative
functionaries and therefore they were part of the Government and could be removed at the will
of the Government. The Minister of Justice stated that as judges they are members of the
judiciary. Asthe President or Vice-President of a court they are part of the executive. The
arrangements and procedures for removal were considered to be part of the country’ s legal
tradition.

32. The Specia Rapporteur was aso told that the Government need not give reasons for such
removals, but reasons were given in thisinstance to give legitimacy to the removal.

33. The Minister of Justice also said that the Government had on previous occasions removed
Vice-Presidents of the Supreme Court in asimilar manner. He referred to the judgement of the
Constitutional Court in 1999, in the case concerning Dr. Stefanko, and asserted that the Court
had approved the procedure taken by the Government and the Parliament.

V. PROCEDURE BEFORE PARLIAMENT

34. The Government’s proposal was referred to the Constitutional and Legal Affairs
Committee of Parliament by the Speaker of Parliament on 21 September 2000. The rules of
procedure of Parliament require that this Committee review such a proposal. The current
membership of the Committee is composed along political party lines. Of the 11 members, 6 are
from the ruling coalition, 4 from the opposition and 1 is independent. The Committee does not
have the powers of a court of law or the power to compel witnesses to appear, though it can
invite persons to appear as awitness. The proceedings are therefore informal.

35. During the Committee’s deliberations on his removal, Dr. Harabin appeared before the
Committee to give evidence. On 31 October 2000, after deliberating for six sessions, the
Committee approved the Government’ s motion to remove Dr. Harabin as President of the
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Supreme Court and recommended that Parliament vote on the removal by secret ballot. The
Committee also recommended that all communications addressed by the Special Rapporteur to
the Government be placed before all members of Parliament.

36. The Specia Rapporteur was informed that the voting in the Committee was split along
political party lines.

37. During the mission the Special Rapporteur was informed that a majority of members of
Parliament had approved a motion to invite the Special Rapporteur to address Parliament on the
matter. At his meeting with the Vice-Speaker of Parliament, it was indicated to the Special
Rapporteur that it was not necessary for the Special Rapporteur to address Parliament. 1t was
agreed that the Special Rapporteur’s report would be sufficient for consideration by the members
of Parliament.

38. The Government’s proposal to remove Dr. Harabin was listed as the last item on the
agenda of the current session of Parliament which was scheduled to end on 22 December 2000.
The Special Rapporteur inquired of the Vice-Speaker and the Committee on Constitutional and
Legal Affairs whether the debate on this subject could be postponed to the following session to
enable the Special Rapporteur to submit hisreport. The Special Rapporteur was informed that
such arequest could be put to Parliament and it would be up to the members to decide on the
postponement.

39. After the mission the Special Rapporteur learnt that on 15 December 2000, the Minister of
Justice had introduced the Government’ s proposal for debate in Parliament and requested a vote
to be taken on 18-19 December 2000. The Minister of Justice was reported to have said in
Parliament that there was no need for Parliament to wait for the report of the Special Rapporteur.
The media also reported that the Minister of Justice had stated that the Government would not
change its position despite the differing views of the Special Rapporteur.®

40. The Specia Rapporteur sent another urgent communication to the Government
on 18 December 2000 expressing his concern over the developments and issued a press rel ease
to that effect.

41. In moving the proposal in Parliament to remove Dr. Harabin, the Minister of Justice
expressed the same grounds for removal as had been stated in the Government’ s earlier written
response to the Special Rapporteur. The following statement of the Minister made in the course
of his speech is noteworthy. “Some of these facts supporting the proposal to remove Dr. Harabin
from the office of the Supreme Court President are sufficiently persuasive and substantial for the
Government to submit the proposal to remove Dr. Harabin from the office of the President of the
Supreme Court.” The Minister added, the “ Slovak judiciary needs to be led by a person
symbolizing and serving as amodel of professional and ethical development of the whole
judiciary. It needs aleader who will bring judges of the Slovak Republic together instead of
dividing them”.

42. In Parliament the Minister also stated, “ On our territory this structure of State
administration of courts hasalong tradition ... . Itissimilar to the structure of the State



E/CN.4/2001/65/Add.3
page 13

administration of courtsin other countries such as Germany. This structure of State
administration of courtsis different from State administration in Anglo-Saxon territories, but
thereisarationale behind it and along-term tradition which makesiit effective.”

43. It was subsequently learnt that Parliament voted on the proposal on 19 December 2000 and
it was defeated, with 60 voting for, 62 against and 15 abstentions. Hence the Government failed
in its attempt to remove Dr. Harabin as the President of the Supreme Court. The Special

Rapporteur received a communication from the Government to this effect on 19 December 2000.

VI. INTERNATIONAL AND REGIONAL STANDARDS
44. Thefollowing international standards are relevant to thisissue:
(@ Article 10 of the Universal Declaration of Human Rights;
(b) Article 14 of the International Covenant on Civil and Political Rights;

(c) Article6 of the European Convention for the Protection of Human Rights and
Fundamental Freedoms;

(d) Principles11, 12, 17, 18 and 19 of the United Nations Basic Principles on the
Independence of the Judiciary;

(e) Paragraph 27 of the Vienna Declaration and Programme of Action, 1993;

(f) Genera Principle 1.3 of the European Charter on the Statute for Judges, 1998 and
paragraph 5.1 of the Explanatory Memorandum to the Charter;

(g) Paragraph 3 of the Budapest Conclusions on the Guarantee of the Independence of
Judges - Evaluation of Judicial Reform - 1998.

45. Genera Principle 1.3 of the European Charter on the Statute for Judges provides:

“1.3 In respect of every decision affecting the selection, recruitment, appointment,
career progress or termination of office of ajudge, the statute envisages the intervention
of an authority independent of the executive and legislative powers within which at least
one half of those who sit are judges elected by their peers following methods
guaranteeing the widest representation of the judiciary.”

46. Paragraph 3 of the Budapest Conclusions on the Guarantee of the Independence of Judges -
Evaluation of Judicial Reform - 1998 provides:

“3. The independence of judges must provide in return a system of disciplinary
responsibility, guaranteeing the citizen an efficient and competent judicial power. This
responsibility should be exercised according to procedures which ensure sufficient
guarantees for the protection of individual rights and freedoms of the judge, following the
ruleslaid down in article 6 of the European Convention on Human Rights, by an
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independent authority, consisting of renowned judges. Dismissal or compul sory
retirement, except for health reasons, should only be carried out on the basis of
disciplinary procedures, which allow the possibility to appeal .”

47. Itisimportant to note that the minimum standards for the independence of the judiciary set
out in the United Nations Basic Principles on the Independence of the Judiciary, endorsed by the
Genera Assembly in 1985, was a compromise document and agreed to by the States of the
Eastern Bloc.

VIl. REFORMSTO STRENGTHEN THE INDEPENDENCE
OF THE JUDICIARY

48. During the mission the Special Rapporteur learnt of a proposal by the Government to
amend the Constitution and other relevant legislation to establish a new procedure for the
appointment and removal of judges. Under the proposed amendments judges would be
appointed and removed by the President of the Republic on the recommendation of ajudicial
council composed of 18 members, 9 of whom would be sitting judges. With regard to the
appointment and removal of the President and Vice-President of the Supreme Court the proposed
constitutional amendment reads:

“145 (3) The President of the Slovak Republic shall appoint the Chairman of the
Supreme Court of the Slovak Republic and the Vice-Chairman of the Supreme Court of
the Slovak Republic on a proposal of the Judiciary Council of the Slovak Republic from
judges of the Supreme Court of the Slovak Republic for five years. The same person
may only be appointed as Chairman or Vice-Chairman of the Supreme Court of the
Slovak Republic for two consecutive terms. Before the expiry of the term of office, the
President of the Slovak Republic may remove the Chairman or Vice-Chairman of the
Supreme Court of the Slovak Republic for reasons stipulated by the law.”

49. The Specia Rapporteur was informed that these amendments are due to comeinto force in
January 2001. The Special Rapporteur has since received a copy of the proposed amendments.

VI1Il. CONCLUSIONS AND RECOMMENDATIONS
A. Conclusions

50. Itisnot therole of the Special Rapporteur to interpret the laws and Constitution of a
sovereign Member State. The mandate of the Special Rapporteur isto examine and bring to the
attention of the State concerned, and the Commission on Human Rightsin general, his opinion as
to whether the judicial system and its processes are in conformity with the international and
regional standards on the independence of the judiciary.

51. Inthe Slovak Republic the independence of the judiciary as an institution and the
independence of individual judges are provided for under the Constitution. However, judicial
appointment, promotion and removal procedures vest too much power in the executive and
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legislative arms of the Government and in particular the Minister of Justice. These procedures
are inconsistent with the concept of judicial independence as entrenched in the Constitution and
provided for in regiona and international standards for judicial independence.

52. Dr. Harabin was elected as President of the Supreme Court from among the judges of that
court for afive-year term in accordance with article 145 (2) of the Constitution. The legality of
his election is not questioned, although allegations have been made that it was a political one
because the then Government’ s proposal for his election did not get the clear support of at least
one of the two Councils of Judges.

53. Itispertinent to note that the Constitution provides only for the election of the President
and Vice-President of the Supreme Court and for the appointment of the President and
Vice-President of the Constitutional Court by the President of the Republic. Hence the office of
the President and Vice-President of the Supreme Court are constitutional positions and not
simple legidlative appointments. The persons elected to these offices from among their peers for
afixed term of five yearsretain their status as judges and no distinction can be made between the
offices.

54. The Government’s contention that the office of the President is distinct from his officeasa
judge and as such the constitutional prerequisites for the removal of ajudge do not apply to the
removal of the same person as President of the Court is untenable.

55. The Government’s contention that while acting in his capacity as President of the Supreme
Court heis part of the executive arm of the Government conflicts with the very essence of an
independent judiciary as provided for in article 141 of the Constitution. In effect it means that
the President of the Supreme Court is afunctionary of the executive.

56. Further, the constitutional security of tenure of five years given to the President is violated
if he can be removed before the expiry of histerm at the whims of the executive and Parliament.
Security of tenure is one of the core values of judicial independence. In thiscontextitis
important to note that the Minster of Justice is reported to have said to the media, in response to
aquestion regarding how often a President of a Court could be removed, that “if there are such
reasons as those on which Dr. Harabin'srecall is based then we can recall every week.””

57. During the mission the Special Rapporteur made it clear that he was not there to ascertain
the truth or falsity of the grounds alleged by the Government as justifying Dr. Harabin's
removal. He was only concerned with the process for such aremoval.

58. Those who supported the removal, including the President of the Association of the Judges
of Slovakia, agreed that the process was not appropriate but was justified because section 50 (2)
of Act No. 335/1991 on Courts and Judges provided for it. The Minister of Justice also referred
to section 8 of Act No. 80/1992 on State Administration of Courts to justify the Government’s
proposal.

59. The Specia Rapporteur is of the view that these laws, even if applicable, are inconsistent
with the minimum standards provided under international and regional instruments to secure an
independent judiciary.
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60. The Minister of Justice asserted that this procedure had been used previously to remove
Vice-President of the Supreme Court Dr. Stefanko. The Minister also stated that the judgement
of the Constitutional Court concerning the removal of Dr. Stefanko had approved this procedure
for the removal from the office of President or Vice-President. In Parliament the Minister also
referred to a more recent judgement of the Constitutional Court on a petition presented to it by
Dr. Harabin, soon after the Government’s proposal to remove him from the office of President of
the Supreme Court. The Minister asserted that the judgement further supported the
Government’ s contention on the correctness of the procedure. The Special Rapporteur has
studied these judgements and found that the Court neither approved nor disapproved the
procedure in these two cases. In any event the mere fact that such a procedure was adopted
previously does not provide constitutional legitimacy to the present steps taken to remove

Dr. Harabin.

61. Itisinconceivable that ajudge elected by Parliament to be the President of the Supreme
Court for afixed term could be removed from the office of President on mere allegations by the
Government without those allegations being proved before a competent tribunal. The grounds
asserted by the Government for the removal of Dr. Harabin, as stated earlier, remained mere
allegations and still remain so. These allegations are serious enough to remove him as ajudge
through the disciplinary process specified in Act No. 412/1992 on Disciplinary Responsibility of
Judges. That process has not been invoked by the Government.

62. The statement of the Minister of Justice in Parliament that “some of the facts supporting
the proposal to remove Dr. Harabin ... are sufficiently persuasive and substantial” (emphasis
added), is an indication that the Government may not have sufficient evidence to substantiate the
grounds for removal before a disciplinary court.

63. Further, the Minister’s statement in Parliament that the “ Slovak judiciary needs to be led
by a person symbolizing and serving as amodel of professional and ethical development of the
wholejudiciary” isan indication of the importance of that office in the Slovak judicial system.
It also indicates that the office of the President of the Supreme Court is indistinguishable from
hisjudicial office. If such adistinction was acceptable a curious situation could arise. A person
not fit for an administrative post because he/she is wanting in moral and professional authority
will be seen to be and will remain afit and proper person for the high office of ajudge.

64. Judgesare aso entitled to justice. They are entitled to due process of the law if they areto
be removed before the expiry of their term of office as provided by the law to secure their
independence. Principles 17-20 of the United Nations Basic Principles on the Independence of
the Judiciary underscore this point.

65. Laws, whether legidlative, customary or traditional, cannot be justified if they are
inconsistent with the essential values and standards which provide for the protection of an
independent judiciary, particularly when such a provision for the judiciary is entrenched in the



E/CN.4/2001/65/Add.3
page 17

Constitution. Thisis more so when the State concerned has ratified some of the major
international and regional instruments on human rights. These essentia values and standards are
universal in application.

66. The Specia Rapporteur istherefore of the view that the Government’ s attempt to remove
Dr. Harabin as President of the Supreme Court through the parliamentary process, without
proving its allegations before a competent tribunal provided for by law, violates international and
regional standards to secure and preserve an independent judiciary. It therefore could be seen to
be politically motivated.

67. The Government’s haste in wanting to remove Dr. Harabin as President of the Supreme
Court shortly before the coming into force of a constitutional amendment which provides for an
independent mechanism for the appointment and removal of judges, including the President and
Vice-President of the Supreme Court, further adds to the perception that the attempt to remove
Dr. Harabin was politically motivated.

68. With regard to the proposed constitutional amendment to article 145 (3), it appears that
Presidents or Vice-Presidents of the Supreme Court can be removed from their office before the
expiry of their term by the President of the Slovak Republic without a recommendation of the
Judicial Council. Thisisinappropriate considering that the same article expressly requires a
recommendation from the Council for their appointment. The President and Vice-President must
be given afair hearing by a competent tribunal provided under the law.

69. The conduct of the Government throughout the attempted removal of Dr. Harabin, by
making public allegations against him and by only providing Dr. Harabin aforum for defence
through the parliamentary legislative process, has severely politicized and divided the judiciary.

70. Finally, the Special Rapporteur wishes to express his appreciation to the UNDP officein
Bratislava for all the cooperation and assistance extended to him, including the provision of
internal transport facilities during the mission. However, owing to reservations expressed over
the use of the UNDP office premises for the press conference at the end of the mission, the
Specia Rapporteur used the premises of the Supreme Court.

B. Recommendations

71. The Specia Rapporteur commends the deputies of the Slovak Parliament for having
defeated the Government’s motion to remove Dr. Harabin as President of the Supreme Couirt.
Parliamentary democracy in the Slovak Republic and in particular supremacy of Parliament
under the Constitution is clearly demonstrated in this matter. By following this course
Parliament has upheld the independence of the judiciary of the Slovak Republic.

72. The Specia Rapporteur welcomes the proposed amendment to establish an independent
judicia council to advise on the appointment and removal of judges, including the appointment
of President and Vice-President of the Supreme Court. However, the Special Rapporteur
recommends that the removal of the President or Vice-President before the expiry of the term of
office must be for reasons provided by the Constitution for the removal of judges and must be on
the recommendation of the Judicial Council. Once elected, Presidents and Vice-Presidents of the
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Supreme Court should continue to be regarded as holding judicial office. Thisissimply dueto
the fact that they earned their appointments to these positions by virtue of their judicial offices.
If they are not fit to remain as President or Vice-President they may not be fit to remain in the
high office of ajudge.

73. Thedivisionswithin the judiciary that have occurred owing to the politicization of the
attempted removal of Dr. Harabin have to be addressed so as to close ranks, heal the differences
and reconcile. Thisisnecessary in the interest of aunified judiciary for the dispensation of
justice in accordance with ajust rule of law. Therefore, the President and Vice-President should
put aside their differences and work closely for the advancement of a sound and efficient justice
system for the people.

74. The Supreme Court should be housed in adequate, distinct and separate premises from the

Ministry of Justice or any other government department so that this apex court of the Slovak
Republic will be seen as independent from the executive arm of Government.

2 TASR-Slovakia, 15 December 2000.

b glovak Republic (daily newspaper), 2 November 2000.




