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Résumé

Le présent rapport fait suite a une mission d'enquéte en Afrique du Sud effectuée
du 7 au 13 mai 2000 par le Rapporteur spécia sur I'indépendance des juges et des avocats,
conformément au mandat défini dans la résolution 1994/41 de la Commission des droits de
I'hnomme, prorogé pour trois ans en vertu de la résolution 2000/42.

L es questions examinées par |e Rapporteur spécial sont les suivantes :

a)  L'indépendance desjuges de premiére instance;

b) Leprojet de création d'un organisme chargé d'examiner les plaintes contre des juges;
c) Larefontedu corpsjudiciaire;

d) Lalégidation instituant des peines minimales et ses incidences sur |'indépendance
delajustice;

€) Lanomination dejuges atitre temporaire et ses incidences éventuelles sur
I'indépendance de lajustice;

f)  Lasituation des magistrats du parquet et leur degré d'indépendance;
g) Laréglementation de I'exercice de la profession d'avocat;

h)  L'aidejuridictionnelle et I'accés alajustice;

) Laformation continue des juges.

Au cours de samission, le Rapporteur spécial arencontré les personnalités ci-aprés: le
Ministre de lajustice, le Président de la Cour supréme de I'époque, Ismail Mohamed (décédé le
17 juin 2000), le Président par intérim de la Cour supréme, le président et des juges de laHigh
Court et de la Cour supréme, le Président et des juges de la Cour constitutionnelle, les présidents
de tribunaux régionaux, ainsi que divers magistrats. |l a également eu des échanges de vues avec
le Directeur de I'Ecole supérieure de la magistrature, le coPrésident de la Law Society of South
Africa, le Président du Consell de I'ordre des avocats d'’Afrique du Sud, un haut responsable de
laNational Prosecuting Authority, le Président de la Commission parlementaire de lajustice,
le Président du Legal Aid Board (Bureau d'aide juridictionnelle), divers membres de la Judicial
Service Commission (Commission des services judiciaires), le Président de la Magistrates
Commission (Commission des juges de premiére instance), le Directeur du Bureau du Public
Defender (Défenseur public), le Président de la South African Human Rights Commission,
diverses personnes chargées de I'administration de lajustice, et des avocats chargés de défendre
des personnes impliquées dans un proces mettant en cause I'indépendance des magistrats.

L'Afrique du Sud traverse une période de mutation totale. Le pays, dont I'histoire récente
a été marquée par lesinjustices les plus odieuses, sefforce "d'effacer les divisions d'hier et
de fonder une société ancrée dans les valeurs démocratiques, lajustice sociale et |e respect
des droits de I'hnomme fondamentaux™ (préambule de la Constitution).
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Dans ce contexte, la justice va nécessairement se trouver au premier plan. La Constitution
prévoit expressément un pouvoir judiciaire indépendant, avec des juridictions inférieures et
supérieures. Transformer les mentalités des juges, des magistrats, des avocats et des procureurs
qui ont, jusqu'en 1994, exercé leur charge sous un régime dans lequel c'est e Parlement qui avait
la suprématie, pour les amener a accepter la suprématie de la Constitution, n'est pas une mince
affaire.

Le Rapporteur spécial se féicite de I'ouverture et de la transparence dont fait preuve le
gouvernement qui ainvité les divers acteurs de la société a faire connaitre leur point de vue sur
les projets de réforme.

L 'indépendance des juges de premiére instance et larefonte du corpsjudiciaire

En Afrique du Sud, les juges de premiere instance — tribunaux de district et tribunaux
régionaux — sont chargés de 90 % des affaires pénales. Etant donné le statut qui était le leur sous
le régime d'apartheid, leurs conditions de service actuelles et les taches administratives qui leur
incombent, ces juges n'apparaissent pas comme des magistrats indépendants, méme si rien ne
prouve que ces éléments aient une influence sur leurs fonctions judiciaires. Il importe de faire
prévaloir la notion de |'indépendance de lajustice et de prévoir des mesures appropriées
destinées a gommer I'image du défaut d'indépendance des juges de premiére instance dans le
cadre du projet de refonte du corpsjudiciaire. Le projet du Gouvernement de faire de la Judicial
Service Commission et la Magistrates Commission une seule entité devrait étre examiné ace
propos.

Il conviendrait de créer un comité charge d'examiner le projet de refonte du corps
judiciaire, qui serait composé de représentants de tous ceux qui concourent al'administration de
lajustice — juges des diverses juridictions, magistrats du parquet, avocats et autres personnalités
ainsi que des représentants du Ministere de lajustice.

Entre-temps, il faudrait prendre des mesures afin de favoriser les contacts entre les juges
des diversesjuridictions. L'ordre des avocats pourrait par exemple organiser périodiquement des
conférences et séminaires portant sur des questions juridiques auxquels des juges des différentes
juridictions et des avocats seraient invités a participer. Rien ne soppose a ce que des
fonctionnaires du Ministére de lajustice et les magistrats du parquet y participent aussi; leur
présence et leur participation n'affecteraient en rien I'indépendance de lajustice.

Projet de création d'un organisme chargé d'examiner les plaintes contre des juges

Le Rapporteur spécia seféicite del'initiative de la Judicial Service Commission et des
juges concernant |'élaboration d'un projet de loi prévoyant la création d'un organisme qui serait
chargé d'examiner les plaintes déposées contre des juges. Les juges seraient seuls habilités a
désigner les membres dudit organisme, parmi lesquels pourraient figurer, sl nécessaire, des juges
alaretraite. Lesjuges, qui sont al'origine du projet de loi, seraient chargés de veiller au
fonctionnement de cet organisme pendant une période initiale d'au moins sept ans, al'issue
delaguelleil serait procédé a un bilan.
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Le Rapporteur special se félicite également de l'initiative de feu le Président de la Cour
supréme, Ismail Mohamed, qui a établi et publié un Code de déontologie des juges. C'est [aun
pas de plus vers une plus grande responsabilité des magistrats.

Lalégislation prévoyant des peines minimales

Lalégislation prévoyant des peines minimales n'est pas aussi stricte en Afrique du Sud que
dans d'autres pays, car elle autorise I'imposition de peines plus |égeres dans des " circonstances
importantes et impérieuses’, mais elle touche a |'indépendance des juges, qui est consacrée dans
desinstruments internationaux. Il ne fait aucun doute que I'imposition des peines fait partie de
toute la procédure pénae. Une |égislation prévoyant des peines minimales peut étre contraire aux
regles relatives al'équité de la procédure contenues al'article 14 du Pacte international relatif
aux droitscivils et politiques et au principe 3 des Principes fondamentaux relatifs a
I'indépendance de la magistrature des Nations Unies.

Plutot que de confier a un organe extérieur le soin d'arréter des directives destinées
aux tribunaux, il serait préférable que les tribunaux inférieurs sinspirent des précédents de
la plus haute instance — la Cour supréme en I'espéce. On pourrait examiner ce qui se fait
en lamatiere au Royaume-Uni et ce qui a été fait réecemment dans le casde l'Australie,
en Nouvelle-Galles du Sud.

La nomination de juges atitre temporaire

L'une des garanties de I'indépendance de la magistrature est I'inamovibilité. C'est ce que
prévoit expressément le principe 12 des Principes fondamentaux relatifs a |'indépendance de
la magistrature des Nations Unies. La nomination, atitre temporaire, prévue al'article 175 de
la Constitution, de juges qui restent en fonctions pour une durée qui va au-dela de ce que prévoit
la Constitution, risque de porter atteinte al'indépendance des tribunaux, surtout lorsque cette
nomination est congue comme une "période probatoire de courte durée”.

LaJudicial Service Commission, qui est habilitée entre autres choses a donner des avis
au Gouvernement en matiere judiciaire, devrait se pencher sur la nomination de juges atitre
temporaire afin de voir si elle est conforme al'esprit de l'article 175 de la Constitution et si
les juges en question peuvent étre considérés comme indépendants, au regard des normes
internationales et de I'expérience d'autres pays.

La situation des magistrats du parquet

Dans |le préambul e des Principes directeurs applicables au role des magistrats du parquet
des Nations Unies, il est dit notamment qu'ils jouent un réle fondamental dans I'administration
delajustice. Il est essentiel de veiller a ce que ces magistrats possedent les qualifications
professionnelles nécessaires pour leur permettre d'exercer leurs fonctions en matiére pénale en
toute impartialité. Il leur faut par ailleurs jouir d'une certaine indépendance pour pouvoir décider
sil y alieu de donner suite aune affaire. Il ne faut donc pas qu'ils puissent étre assimilés a des
fonctionnaires. Si les magistrats du parquet sont un corps distinct des fonctionnaires en Afrique
du Sud, leurs conditions de service sont les mémes. Ces conditions de service devraient étre
révisées et il serait bon de créer une commission des services juridiques indépendante et séparée
qui soccuperait de toutes les questions touchant a leurs fonctions.
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Le Haut-Commissariat des Nations Unies aux droits de I'hnomme devrait collaborer avec
I'Ecole supérieure de la magistrature afin de voir dans quel domaineil y aurait lieu de mettre
en place des programmes de formation communs en vue d'améliorer les compétences et le
professionnalisme des magistrats du parquet.

L'aide juridictionnelle et |'acces alajustice

En ce qui concerne l'aide juridictionnelle, I'ordre des avocats devrait organiser des activités
destinées afaire prendre conscience a ses membres de la nécessité a participer a des programmes
d'aide juridictionnelle sans songer aleurs honoraires. 1l faudrait inciter les avocats a accepter
de défendre un minimum d'affaires au titre de I'aide juridictionnelle pour contribuer a cette noble
cause, dans un pays ou la pauvreté reste un obstacle al'accés alajustice. Il y ala un devoir moral
dont il faudrait faire prendre conscience aux éudiants al'universite.

Laformation continue des juges

L'attitude de certains juges al'égard de la formation continue est un motif de
préoccupation. Le fait d'occuper |a charge prestigieuse de juge ne dispense pas le titulaire de
suivre une formation continue pour se maintenir au courant des derniers dével oppements du droit
et de la procédure, notamment dans d'autres pays. L'opposition a ces programmes ou leur refus
sous prétexte qu'ils portent atteinte al'indépendance du pouvoir judiciaire est inacceptable. Les
compétences et |e professionnalisme des magistrats ne peuvent que renforcer la confiance de la
population dans leur indépendance. Les juges devraient accueillir favorablement la participation
a ces programmes de spécialistes étrangers a leur profession.

L e Rapporteur spécial recommande au Gouvernement d'accorder davantage de ressources,
notamment des ressources financiéres, a1'Ecole supérieure de la magistrature, afin d'améiorer
les programmes de formation qu'elle dispense. Laformation continue des juges des différentes
juridictions devrait étre obligatoire.
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Introduction

1.  The present report concerns afact-finding mission to South Africa undertaken from 7 to 13
May 2000 by the Specia Rapporteur on the independence of judges and lawyers, pursuant to the
mandate contained in Commission on Human Rights resolution 1994/41, as renewed by
resolution 2000/42 extending the mandate for a further three years. This mandate calls upon the
Specia Rapporteur, inter alia, to inquire into any substantial allegations transmitted to him and
report his conclusions thereon.

2. The Special Rapporteur has received, on severa occasions, information concerning
challengesto the judicia system in South Africa. The information relates to the independence of
magistrates (the presiding officersin the lower courts) during the transition period from
apartheid rule to a democratic government, proposals made by the Department of Justice for a
unified judiciary and concerns about a proposed complaints mechanism for judges (the presiding
officersin the superior courts/High Courts). The Special Rapporteur was also alerted to
concerns about the independence of prosecutors.

3. Inaddition, South Africarepresents an important case study for other countries going
through a transition period and countries grappling with similar issues. It was necessary to
undertake a fact-finding mission to South Africato study the various new processes and
experiments being tried by the country to improve the delivery of justice to the people. These
processes, if successful, could be used as models for other countries. The South African
approach of linking judicial independence with judicial accountability isinteresting. Judicial
independence has aways been afocus of the international community and has been the basis of
the mandate of the Special Rapporteur. What is now coming to the fore is the issue of judicial
accountability. Therefore, what is happening in South Africa now is very important.

4. Inthelight of the above, the Special Rapporteur sought, by letter dated 26 May 1999, the
consent of the Government of South Africato undertake avisit to the country in order to inquire
into the concerns raised and to study the various processes. The Government responded
favourably to thisrequest in aletter dated 6 August 1999, and facilitated the mission through the
Department of Foreign Affairs and the Department of Justice in Pretoria. The mission was
originally scheduled to take place from 22 to 26 November 1999, but had to be rescheduled

for 7to 13 May 2000. The Special Rapporteur expresses his gratitude to those persons and
ingtitutions responsible for his mission. The Office of the High Commissioner for

Human Rights (OHCHR) in South Africa and the United Nations Devel opment Programme
(UNDP) also provided assistance.

5.  Theissues examined by the Special Rapporteur can be summarized as follows:
(@ Independence of magistrates;
(b) Proposed complaints mechanism for judges;
(c) A unifiedjudiciary;

(d) Minimum sentence legislation and its impact on judicial independence;
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(e) The appointment of acting judges and whether that impacts on the independence of
the court;

(f) The position of public prosecutors and the extent of their independence;
(9 Anintegrated legal profession;

(h) Legal aid and accessto justice;

(1)  Judicial training and continued legal education.

6.  During the course of his mission the Special Rapporteur met with the Minister of Justice,
the then Chief Justice of the Supreme Court of Appeal, Ismail Mahomed (who passed away

on 17 June 2000), the acting Chief Justice, judge presidents and judges of the High Court and
Supreme Court of Appeal, the President and judges of the Constitutional Court, regional court
presidents, chief magistrates, and magistrates of various courts. The Specia Rapporteur also had
consultations with the Chief Director of Justice College, the co-Chairperson of the Law Society
of South Africa, the Chairperson of the General Council of the Bar of South Africa, adirector of
the National Prosecuting Authority, the Chairperson of the Parliamentary Portfolio Committee
on Justice, the Chairperson of the Legal Aid Board, various members of the Judicial Service
Commission, the Chairperson of the Magistrates Commission, the Director of the Office of the
Public Defender, the Chairperson and a commissioner of the South African Human Rights
Commission, various persons in the administration of justice, and lawyers who represented
applicants in a suit concerning the independence of magistrates.

7.  The Specia Rapporteur also met with representatives of the following non-governmental
organizations dealing with issues related to his mandate: National Institute for Public Interest
Law and Research (NIPILAR), Lawyers for Human Rights (LHR), National Association of
Democratic Lawyers (NADEL), the University of the Western Cape (UWC) Lega Aid Clinic,
the Law Race and Gender Research Unit (LRGU), Legal Resources Centre (LRC), Black
Lawyers Association (BLA), Centre for the Study of Violence and Reconciliation (CSVR) and
Centrefor Applied Legal Studies (CALS). In addition, the Special Rapporteur met with the
UNDP acting resident coordinator as well as with representatives of the United Nations Office
for Drug Control and Crime Prevention (UNODCCP) and the Office of the United Nations
High Commissioner for Refugees (UNHCR).

8.  The Specia Rapporteur visited the cities of Pretoria, Johannesburg, Cape Town,
Bloemfontein and Kimberley during the course of his mission.

9.  After the mission the Special Rapporteur learnt of the death of Chief Justice

Ismail Mahomed. The late Chief Justice, a South African patriot, was known throughout the
Commonwealth and the rest of the world as a courageous, independent and learned judge. His
passion for the pursuit of judicial excellence was seen in hislucid judgements. Hetruly
personified judicial independence. The Special Rapporteur was privileged to have known him
for many years. During the mission and despite his failing health the late Chief Justice called on
the Specia Rapporteur and discussed issues pertaining to the mission. Hisuntimely death has
robbed the legal fraternity and the people of South Africa of a magnificent judge.
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|. GENERAL BACKGROUND

10. South Africa sfirst democratic elections took place on 27 April 1994, in which the African
National Congress (ANC) obtained a majority in the National Assembly and Nelson Mandela
was elected as President. Its second democratic elections took placein May 1999, in which the
ANC extended their majority and Thabo Mbeki was elected as the new President.

11. South Africaisin the process of amassive transformation. The State policy of apartheid,
which in essence was legislated discrimination against black South Africans, affected all aspects
of life. The country’stransformation is geared towards undoing all the effects of apartheid, as
well as the establishment and maintenance of more equitable policiesinits place. Itisapt to
guote in full the preamble to the 1996 Constitution:

We, the people of South Africa,

Recognise the injustices of our past;

Honour those who suffered for justice and freedomin our land;

Respect those who have worked to build and develop our country; and
Believe that South Africa belongsto all who livein it, united in our diversity.

We therefore, through our freely elected representatives, adopt this
Constitution as the supreme law of the Republic so asto -

Heal the divisions of the past and establish a society based on
democratic values, social justice and fundamental human rights;

Lay the foundations for a democratic and open society in which government is
based on the will of the people and every citizen is equally protected by law;

Improve the quality of life of all citizens and free the potential of each person;
and

Build a united and democratic South Africa able to take itsrightful place asa
sovereign Sate in the family of nations.

12.  The Truth and Reconciliation Commission established pursuant to the Promotion of
National Unity and Reconciliation Act held a special hearing on the legal community. All
branches of the legal profession, including the judiciary and interested organs of civil society,
were invited to make submissions on the role played by lawyers and judges between 1960 and
1994. The Truth and Reconciliation Commission stressed to those invited that,

“It is not the purpose of the hearing to establish guilt or hold individuals responsible; the
hearing will not be of ajudicia or quasi-judicia nature. The hearing is an attempt to
understand the role the legal system played in contributing to the violation and/or
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protection of human rights and to identify institutional changes required to prevent those
abuses which occurred from happening again. We urge all judges both serving and
retired to present their views as part of the process of moving forward.”*

13.  Many judges, including senior judges, did not appear before the Commission though they
submitted their viewsin writing. The judges took the position that appearance in person before
the Commission would be inconsistent with judicial independence.

14. The Commission, in its findings, deplored the position taken by the judges and expressed,
inter alia, its deep regret. It stated that it could not understand how their appearance at the
hearing, to give account and to answer questions, could undermine judicial independence. It
added that the establishment of the Commission was a unique event “which would be unlikely to
create some kind of a precedent” and that their appearance would have demonstrated
accountability and would not have compromised the independence of the judiciary.

15. Thefindings of the Commission have once again brought into focus the tension between
judicial independence and judicia accountability. In thisregard the Special Rapporteur recalls
that he advised the Commission against the issuance of subpeonas to compel the appearance of
judges before the Commission. The Special Rapporteur reported on his advice to the
Commission in his fourth annual report to the Commission on Human Rights (E/CN.4/1998/39,
paras. 153-156).

16. The OHCHR office in South Africawas established in 1998 as part of atechnical
cooperation agreement signed by OHCHR and the Government in 1996. The project has alife
span of two years and focuses on human rights institutional capacity-building. In particular, the
project has been providing support to the Justice College, the South African Human Rights
Commission, the Commission on the Restitution of Land Rights and the Human Rights
Documentation Centre at the University of Fort Hare, in the former Transkei.

17. South Africahasratified, inter alia, the International Covenant on Civil and Political
Rights; the International Convention on the Elimination of All Forms of Racia Discrimination;
the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment; the Convention on the Rights of the Child; and the Convention on the Elimination
of All Forms of Discrimination against Women. It has signed the International Covenant on
Economic, Social and Cultural Rights.

[I. TRANSFORMATION OF THE SYSTEM OF JUSTICE

18. Thetransformation of South African society from a system of apartheid to a

democratic system, under ajust rule of law, necessarily includes the transformation of the
justice system. A change from supremacy of Parliament to constitutional supremacy requires
achange in mindset to respond to the processes of change in the administration of justice.
Professsor Shadrach Getto, the Deputy Director of the Centre for Applied Legal Studies of the
University of Witwatersrand, described the scenario at a meeting with the Special Rapporteur as
follows:
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“We are dealing with certain inherited characteristics. It (the judiciary) served two
societiesin one country. It also hasto do with the way in which it was structured; there
was a High Court for the former black areas and a High Court for the former white areas.
We did not have ajudiciary which was centralized.”

19. Itisinthisprocess of change that the tensions, suspicions and misunderstandings between
the executive Government and the other actorsin the administration of justice can be seen.
Tensions, suspicions and misunderstanding are felt even among these other actorsin the
administration of justice. The public perception of the role of the judiciary takes placein this
context.

20. Attackson thejudiciary through the media have been a source of concern in the legal
fraternity. Soon after the mission the Special Rapporteur learnt that the President of the
Constitutional Court and the Chief Justice, in ajoint public statement in response to an allegation
by an ANC representative that the judiciary was “totally biased”, described as “deplorable”
attacks on theinstitution of the judiciary. They stated, inter alia, “The judiciary has acritica
part to play in enforcing the law, and in upholding the Constitution. It accepts the need for
transformation mandated by the Constitution. Unjustifiable and unreasonable attacks on the
integrity of the judiciary do not help that process. They undermine the constitutional role of the
judiciary, erode confidence in its decisions, and damage it as an institution.”?

[11. THE CONSTITUTION AND THE ADMINISTRATION OF JUSTICE

21. The Constitution of the Republic of South Africais an impressive document that
specifically provides for the separation of powers within ademocratic State. Each branch of
Government is also expressly provided for.

22. Chapter 2 of the Constitution contains the Bill of Rights which provides for most of the
civil, political, economic, social and cultural rights contained in international human rights
Instruments.

23. The provisions relating to an independent judiciary and to the general administration of
justice are detailed and encompassing. Chapter 8 of the Constitution is devoted to the courts and
the administration of justice. The following are relevant provisions:

(@ Section 165 (2): “The courts are independent and subject only to the Constitution
and the law, which they must apply impartially and without fear, favour or prejudice.”

(b) Section 165 (3): “No person or organ of state may interfere with the functioning of
the courts.”

(c) Section 165 (4): “Organs of state, through legislative and other measures, must assist
and protect the courts to ensure the independence, impartiality, dignity, accessibility and
effectiveness of the courts.”

(d) Section 165 (5): “An order or decision issued by a court binds all persons to whom
and organs of state to which it applies.”



E/CN.4/2001/65/Add.2
page 12

24. Thejudicia authority of South Africais vested in the courts.® The courtsare: the
Constitutional Court; the Supreme Court of Appeal; the High Courts, including any high court of
appeal that may be established by a statute; the Magistrates Courts; and any other court
established or recognized in terms of an Act, including any court of asimilar status to either the
High Courts’ or the Magistrates Courts.*

25. The Constitutional Court hasits seat in Johannesburg. It isthe highest court in all
constitutional matters and it may decide only constitutional matters and issues connected with
decisions on constitutional matters.®> For the appointment of judges to the Constitutional Court
the processis asfollows. The Judicia Service Commission (JSC), after conducting public
interviews, submits to the President of the Republic of South Africa (“the President”) alist of
nominees with three names more than the number of appointments to be made. The judges are
then appointed by the President from the list.° The President and the Deputy President of the
Constitutional Court are appointed by the President after consultation with the Judicial Service
Commission and the leaders of parties represented in the National Assembly.” The other judges
of the court are appointed by the President after consultation with the President of the
Constitutional Court and the leaders of the parties represented in the National Assembly.

26. The Supreme Court of Appeal hasits seat in Bloemfontein, some 500 km from
Johannesburg. It is the highest court of appeal except in constitutional matters.® It consists of
the Chief Justice and as many judges of appeal as the President may determine.®

27. The Chief Justice and the Deputy Chief Justice of the Supreme Court of Appeal are
appointed by the President after consultation with the JSC, following a public interview
process.'® The other judges of the Supreme Court of Appeal are appointed by the President on
the advice of the Judicial Service Commission after it has followed a public interviewing
process.™

28. TheHigh Court consists of several divisions.*? The High Court is vested with an inherent
jurisdiction and may decide any constitutional matter, except a matter that only the
Constitutional Court may decide. A provincial division of the High Court consists of ajudge
president and as many judges as the President may determine.* The judges of the High Court
are appointed by the President on the advice of the Judicial Service Commission.** Any
appropriately qualified man or woman, who is afit and proper person, may be appointed as a
judicia officer. Such a person need not, except in the case of the Constitutional Court, be a
South African citizen.™® The Minister of Justice must appoint acting judges to the High Court
after consulting the relevant judge president.™®

29. Theremuneration of judges is determined by legislation.'” The current annual salaries of
judges are: Chief Justice of the Supreme Court of Appeal and President of the Constitutional
Court: R 458,877; Deputy Chief Justice and Deputy President of the Constitutional Court:

R 451,515; judges of the Supreme Court of Appeal and Constitutional Court: R 429,657; Judge
President of the High Court: R 427,026; Deputy Judge President of the High Court: R 420,156;
and judges of the High Court: R 416,982.'8

30. Therearetwo levels of magistrates courts. district courts and regional magistrates’ courts.
The district courts are grouped into 13 clusters, and at the head of each cluster isa
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Chief Magistrate, except in the case of the Johannesburg cluster which, because of itssize, is
headed by a special grade of chief magistrate. The aim isto have a court manager in each cluster
responsible for the administration of all the offices in the cluster, but owing to lack of financial
resources it has not been able to implement this uniformly throughout the country. Regional
magistrates courts are arranged into eight groupings, each headed by aregional court president.
The Magistrates Commission is in the process of geographically aligning the grouping of
regional magistrates courts with the cluster system for district courts.™®

31. Thedistrict courts have criminal jurisdiction to hear all offences, except treason, murder
and rape.’ The regional magistrates courts have criminal jurisdiction over all offences except
treason.** The district courts may impose a sentence of imprisonment for a period not
exceeding 12 months and may impose a fine not exceeding R 60,000.% Until recently, the
regional magistrates’ courts were able to impose a sentence of imprisonment for a period not
exceeding 10 years and impose a fine not exceeding R 300,000.%

32. Since October 1998, the maximum sentence in aregional magistrates court is 15 years
imprisonment. Currently, for cases under the Criminal Law Amendment Act No. 105 of 1997,
the maximum regional court sentence is equivalent to the prescribed minimum sentence (except
for life imprisonment, which is reserved for the High Court). The Criminal Law Amendment
Act provides for increased jurisdiction for the regional courts.

33. Currently, magistrates’ courts cannot inquire into, or rule on, the constitutionality of any
legislation or any conduct of the President of the country.?* The South African Law Commission
has proposed that this jurisdiction be amended, whereby magistrates' courts will have a
constitutional jurisdiction, but will not be able to rule on the constitutional validity of any Act of
Parliament, any legislation passed by the legislature of a province after 27 April 1994, or any
conduct of the President. The South African Law Commission further proposes that the
Magistrates Courts Act must be amended to make it clear that magistrates courts shall be
competent to rule on the congtitutional validity, or validity for any other reason, of any
administrative action, including executive action, and any statutory proclamation, regulation,
order, by-law or other legislation; and any rule of the common law, customary law and
customary international law.?®> These proposals are still to be considered by Parliament.

34. Magistrates are appointed by the Minister of Justice after consultation with the Magistrates
Commission.?® The Magistrates Commission has recently created nine provincial committees,
which draw up a short list and interview candidates, and make recommendations to the
Magistrates Commission. Asthisisanew system, it is not clear whether the Magistrates
Commission simply forwards these recommendations asis, with no alterations, to the Minister of
Justice for formal appointment.

35. The sadaries of magistrates are determined by the Minister of Justice in consultation with
the Magistrates Commission, after consultation with the Public Service Commission and with the
concurrence of the Minister of Finance.?” The current annual salaries of magistrates are: special
grade chief magistrate: R 271,032; regional court president: R 271,032; chief magistrate:

R 218,916; regional magistrate: R 218,916; and magistrate: R 179,304. 28 All other conditions
of service of magistrates are determined by regulations issued by the Minister of Justice, based
on recommendations by the Magistrates Commission.?
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36. TheJudicial Service Commission consists of:
(@ The Chief Justice, who presides at the meetings;
(b) The President of the Constitutional Court;
(c) Onejudge president designated by the judge presidents;
(d) TheMinister of Justice or an alternate designated by him/her;

(e) Two practising advocates nominated from within the advocates' profession to
represent the profession as awhole, and appointed by the President;

(f)  Two practising attorneys nominated from within the attorneys' profession to
represent the profession as awhole, and appointed by the President;

(g) Oneteacher of law designated by teachers of law at South African universities;

(h) Six persons designated by the National Assembly from among its members, at |east
three of whom must be members of opposition parties represented in the National Assembly
(these members only sit when the Judicial Service Commission considers the appointment of a
judge);

(i)  Four permanent delegates to the National Council of Provinces designated together
by the Council with a supporting vote of at |east six provinces (these members only sit when the
Judicial Service Commission considers the appointment of a judge);

()  Four persons designated by the President as head of the national executive, after
consulting the leaders of all the partiesin the National Assembly; and

(k)  When considering matters specifically relating to a provincial or local division of the
High Court, the Judge President of that division and the Premier, or an alternate designated by
the Premier, of the province concerned.®

37. TheJudicia Service Commission may advise the national Government on any matter
relating to the judiciary or the administration of justice.

38. The Magistrates Commission consists of

(@ A High Court judge as Chairperson, designated by the President in consultation with
the Chief Justice;

(b) TheMinister of Justice or his or her nominee (currently the Director-Genera of the
Department of Justice);

(c) Two regiona magistrates, one to be designated by the regional magistrates and the
other by the President after consultation with the regional magistrates;
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(d) Two magistrates with the rank of chief magistrate, one to be designated by the chief
magistrates and the other by the President after consultation with the chief magistrates;

(e) Two magistrates who do not hold the rank of regional or chief magistrate, one to be
designated by the magistrates’ profession and the other by the President after consultation with
the magistrates’ profession;

(f) Two practising advocates designated by the Minister of Justice after consultation
with the advocates’ profession;

(g) Two practising attorneys designated by the Minister of Justice after consultation with
the attorneys' profession;

(h)  One teacher of law designated by the Minister of Justice after consultation with the
teachers of law at South African universities;

(i) TheHead of Justice College;

(k)  Four persons designated by the National Assembly from among its members, at |east
two of whom must be members of opposition parties represented in the National Assembly;

()  Four members of the National Council of Provinces designated by the National
Council of Provinces by resolution adopted by a majority of at least two thirds of al its
members; and

()  Fivefit and proper persons appointed by the President in consultation with the
Cabinet, at least two of whom shall not be involved in the administration of justice or the
practice of law in the ordinary course of their business.*

V. INDEPENDENCE OF MAGISTRATES

39. The Special Rapporteur did not receive any complaints about direct interference with the
judicia independence of magistrates. However, there were allegations that magistrates, both
individually and as an institution, were not perceived to be independent. This perceived lack of
independence is quite complex and has to do with at |east three issues. their past status under
apartheid rule and the supremacy of Parliament; the current arrangements regarding their
conditions of service; and their responsibilities for administrative duties. These issues can be
summarized as follows:

(8 Magistrates under the apartheid regime, i.e. until 1994, were part of the civil service;

(b) They were recruited from the prosecutorial service and did not require any legal
qualification; now the minimum qualification is auniversity law degree;

(c) Parliament being supreme, they merely applied the law as found in the legidation
without question;
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(d) Many magistrates appointed during the apartheid regime told the Special Rapporteur
that until 1994 they did not know what judicial independence was. One said that the subject was
not even taught in the university. The Director of Justice College informed the Special
Rapporteur that judicial independence was a new concept for magistrates. Another magistrate
said that until 1994 there was no institutional independence for magistrates' courts whatsoever.
When asked why magistrates did not call for judicial independence, one answer was “We did not
dare open our mouths; we were civil servants’. One eminent advocate told the Special
Rapporteur that “ magistrates have not been brought into the culture of independence [which]
counts against them”;

(e) Thereexists amarked division between magistrates and judges, resulting in each
being suspicious of the other. Interaction between the two in informal gatherings like joint
periodical legal conferences or seminarsis non-existent. One senior judge told the Special
Rapporteur that there was hardly any informal interaction among judges themselves;

(f) Thereisno career path for magistrates - once one is appointed as a magistrate one
retires as a magistrate; there is no prospect of moving up the hierarchial judicial ladder, however
competent;

(g) Since 1993, when the Magistrates Commission was established, magistrates are no
longer part of the civil service; however, their terms and conditions of service remain the same as
those of civil servants, including the pension scheme;

(h) Inadequate resources is another bone of contention. Over the years the jurisdiction
of magistrates courts has increased considerably, but resources were not increased
commensurately: today, 90 per cent of the criminal cases are handled at the level of the
magistrates’ courts. Compounding this problem, magistrates are called upon to deal with the
administrative work of the court. Some chief magistrates are doing purely administrative work;

(i)  For some time magistrates have been travelling in the same vehicle with prosecutors
to outlying courts, to save public funds on transport. Though this practice has generally been
stopped, the Special Rapporteur was informed that it continues in Free State province,

() Magistrates are considered competent in criminal law but not in civil cases;

(k) Remuneration of magistrates, as stated earlier, is determined by the Minister of
Justice after consultation with the Magistrates Commission;

()  Appointeesto senior positionsin the magistracy are not seen to be independent. For
such appointments the Minister of Justice is not obliged to accept the recommendations of the
Magistrates Commission and indeed the Special Rapporteur was informed that in afew instances
the Minister has not done so;
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(m) Another source of concern for the magistracy is the disciplinary process and the
reprisals allegedly taken against certain magistrates. Finesimposed as a penalty for misconduct
are seen as demeaning. In thisregard the Special Rapporteur was informed that misconduct by
magistrates outside the court, e.g. driving under the influence of acohol, is a source of concern.

40. In 1996 the Department of Justice started the process of separating the judicial and
administrative functions of magistrates. It has not been completed yet as insufficient personnel
have been appointed to take over the administrative work. The aim isto appoint court managers
who will have functions similar to those of the registrars in the High Courts.

V. PROPOSED MECHANISM FOR COMPLAINTS AGAINST JUDGES

41. Immediately prior to the mission the Specia Rapporteur was informed that, according to
media reports in South Africa, certain judges had complained to the Special Rapporteur about the
Government’ s proposal to establish a mechanism to deal with public complaints about the
conduct of judges. It was alleged in the reports that the judges viewed such a proposal as
interfering with the independence of the judiciary.

42. Infact the Special Rapporteur did not receive complaints from any judges to that effect.
The Special Rapporteur made this clear at the press conference held at the beginning of the
mission. There was considerable confusion over a document known as the Judicial Matters
Amendment Bill which emanated from the Department of Justice. The Special Rapporteur
learned that it was not in fact a“bill”, but rather a working document prepared by an official in
the Department of Justice which was tabled for discussion before the Judicial Service
Commission. Soon after the Judicial Service Commission was established, it began to receive
complaints about judges. Although the Constitution invests the Commission with functions
relating to the impeachment of judges and empowers it to advise the national Government on
judicial matters, it has no jurisdiction to deal with complaints about judges falling short of
impeachable conduct. However, the Commission received and investigated such complaintsin
an informal way. That was found to be unsatisfactory and the Commission considered that it
should have statutory powers to deal with complaints on aformal basis. The Commission then
looked into existing complaints procedures in other countries and came to the conclusion that
there was merit in establishing such a procedure in South Africa. A report to this effect was
circulated among the heads of all the High Courts, whose views were sought. As there was
broad support for such a mechanism, the views of judges generally were then sought.
Thereafter, the Commission asked the Minister of Justice to prepare a working document for the
Commission’s consideration.

43. Theworking document was prepared in the form of adraft bill. The Commission found
the draft unsatisfactory and it was referred back to the Department of Justice for further
consideration. A revised draft was prepared by the Department but the Commission, recognizing
serious flaws, requested some senior judges to communicate the revised draft to other judges and
to present their comments to the Commission. Thisrevised draft provided, inter aia, for finesto
be imposed on judges. It was at this point that the document was |eaked to the media, with the
view being expressed by some judges that it was an attempt by the Government to control the
judiciary.
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44. Thereafter, acommittee of three judges and aretired judge was appointed to consider the
revised draft and the comments provided by judges. This Committee prepared areport and aso
drafted proposed legislation for a complaints mechanism.

45. At about the same time the then Chief Justice, the late Ismail Mahomed, called for senior
judges to draft a code of conduct for judges. Thiswas done and, after extensive debate within
the judiciary asto itsterms, the code, applicable to all judges, was adopted at a meeting of senior
judges held at Pretoriaon 3 April 2000. It has now been published so as to make known the
standards set by the judiciary for the performance of the duties of its members.

46. The Minister of Justice informed the Special Rapporteur that the Government did not and
does not have the intention of controlling or interfering with the independence of the judiciary.
He emphasized that the Constitution expressly provides for such independence. What the
Government was concerned about was accountability.

47. The Minister was reported in the mediato have said: “The Government cannot interfere
with the courts in the exercise of their judicial functions and does not desire to do so, as they
must remain independent”.

48. With regard to the proposed complaints mechanism, the only outstanding issue between
the Government and the judiciary is the composition of the body to hear the complaints. It isthe
judges contention that it should be composed solely of sitting judges. It isthe Government’s
contention that it should have lay representatives, though not necessarily politicians. The
magjority, however, should be judges.

49. Discussing this very issue with those advocating lay representation, the Special Rapporteur
sensed an element of suspicion that leaving the matter entirely to judges would not be acceptable
to the society generally. Someone even said that leaving it entirely to the judges meant “leaving
it to white judges’. Another question posed was Why should there be transparent processes for
everyone else but not for judges? On the other hand, judges fail to understand why they cannot
be entrusted with investigating and dealing with complaints against their peers when they are
entrusted with interpretating the Constitution, determining the constitutionality of legislation and
the actions of executive, etc.; they can even review decisions of the Commission or, possibly, the
decisions of the proposed mechanism, through judicial review.

V1. A UNIFIED JUDICIARY

50. The Department of Justice has published, in the form of a White Paper, a proposal for the
integration of the higher and lower judiciary. The White Paper does not provide a detailed
description as to how the integration will be achieved, or how it will affect remuneration and
other conditions of service. Thereis, consequently, a great deal of misunderstanding about the
unification, and to date none of the interested parties has put forward any details on the proposal.

51. The proposa must also be seen as an attempt by the Ministry of Justice to transform the
judiciary. While the demographics of South Africaindicate that the overwhelming number of
South Africans are either Black, Indian or Coloured, the judiciary is predominantly White.

There are 191 High Court judges in South Africa, of whom 130 are white males, 11 are white
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women, 41 are black men, and 9 are black women.* The majority of them were appointed
during the days of apartheid policy and legislation. There are 1,507 magistrates in South Africa.
Similarly, most of them were appointed during apartheid rule. Their race and gender are shown
in the following table:*

Magistratesin South Africa, by race and gender, at 21 June 2000

e White White Black Black
Classification males females males females Total
Special grade chief 1 1
magistrate
Regional court 4 3 1 8
president
Chief magistrate 8 1 11 2 22
Regional court 156 25 44 10 235
magistrate
Senior magistrate 55 7 80 9 151
Magistrate 429 180 389 92 1 090
Totd 652 213 528 114 1507

52. The Minister of Justice feels that some judges and magistrates are attempting to hinder the
steps towards the transformation of the judiciary.

53. Asdtated earlier, thereis abig divide between judges and magistrates which is
characterized by suspicion, mistrust and misunderstanding. Because they hardly interact, the
relationship between them is based on subjective perceptions.

54. Indiscussions during the mission, the Special Rapporteur found that generally magistrates
were in favour of integration of the judiciary whereas the judges expressed reservations. The
reservations concerned not so much the concept but rather the mode of integration. One judge
said that perhaps it was too early, as “ magistrates historically were dependent”.

VII. MINIMUM SENTENCING LEGISLATION

55. According to the South African Law Commission, the sentencing system in South Africa
faces various problems. Thereis a perception that like cases are not being treated alike; that
judicia officers do not give enough weight to certain serious offences; that imaginative

South African restorative alternatives are not being provided to offenders who are being sent to
prison for less serious offences; that sufficient attention is not being paid to the concerns of
victims of crime; and that, largely because of unmanageabl e overcrowding, sentenced prisoners
are being released too readily.*
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56. Inaddition to requesting the South African Law Commission, in 1996, to investigate all
aspects of sentencing, Parliament passed the Criminal Law Amendment Act (“the CLAA™)
No. 105 of 1997, which came into operation for atwo-year period from 1 May 1998. The Act
only applies to offences committed on or after 1 May 1998. The President has extended the
validity of CLAA for afurther year with effect from 1 May 2000.2

57. Mandatory minimum sentences were introduced by sections 51 and 52 of CLAA.

Schedule 2 to the Act lists the most serious offences - murder, rape and robbery - for which
mandatory sentences must be imposed unless “substantial and compelling circumstances’
justifying lesser sentences are present.®” The offences are classified into four categories
depending on their seriousness and the circumstances in which they were committed. Among
the most serious offences are premeditated murder, the killing of alaw enforcement officer in the
course of his or her duties, offences committed by a person or group of persons acting in the
execution or furtherance of acommon purpose or conspiracy, multiple rape or rape by more than
one person, rape by a person with the knowledge that he/she has AIDs or isHIV positive. These
offences attract a mandatory sentence of life imprisonment.

58. CLAA creates arange of minimum sentences for along list of other serious offences for
which the minimum sentences range from 5 years to 25 years. The sentence imposed will
depend on the seriousness and the circumstances of the offence and whether the accused is afirst
offender or recidivist. The sentences have to be imposed on adult offenders unless “ substantial
and compelling circumstances exist which justify the imposition of lesser sentences’.*® Because
of this provision the sentences are said not to be fully mandatory.*

59. Background research conducted by the South African Law Commission has shown that the
mandatory minimum sentences introduced by CLAA have resulted in some changes. sentences
for some crimes, most prominently rape, are now longer than they were before. However, some
difficulties remain with respect to the 1997 Act.

60. Judges, many of whom were opposed to CLAA from its inception, have continued to
criticize it for limiting their discretion. Even if this objection can be set aside, judges have
difficultiesin applying the legidlation. Only alimited number of crimes are covered while other
serious crimes are not dealt with at all (kidnapping, for example, is not included), thus disturbing
the proportionality in the seriousness of various types of crime. Most importantly, judges have
interpreted inconsistently the “substantial and compelling circumstances’, which have to be
present before departure from the prescribed minimais alowed. Where judges have thought that
the prescribed sentence would, on balance, be too harsh they have sought to find “ substantial and
compelling circumstances’. In the process they have both incensed the public and are seen to
defeat the legidative objective of consistent toughness. In one notorious case a father who raped
his young daughter was not given the mandatory minimum sentence for that crime on the ground
that he represented no threat to the public at large and that constituted a “ substantial and
compelling circumstance” justifying alesser sentence.

61. A key recommendation of the South African Law Commission isthe creation of a
Sentencing Council which would be responsible for, among other things, limiting sentencing
disparities by providing guidance to the courts on sentencing, as well asinformation on
sentencing patterns, the efficacy of various sentences and the capacity of the State to implement
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such sentences.”® The establishment of the Sentencing Council and various other changes that
are proposed by the South African Law Commission, if accepted by Government, will be
combined in a Sentencing Framework Act, for which the South African Law Commission has
prepared a draft proposal.**

VIIl. ACTING JUDGES

62. Article 175 of the Constitution provides for the appointment of acting judges both to the
Constitutional Court and to other courts. With respect to the Constitutional Court, the
appointment is made by the President “if thereisavacancy or if ajudge is absent”, based on the
recommendation of the Minister of Justice acting with the concurrence of the President of the
Court and the Chief Justice. In the case of other courts the appointment “must be made” by the
Minister of Justice after consulting the senior judge of the court where the judge will serve.

63. By their very nature these appointments are temporary and for a short period. The words
“or if ajudgeisabsent” in article 145 underscores this temporary element.

64. Further, the procedure for such appointments bypasses the formal procedure provided
under article 174 of the Constitution. In effect, it bypasses the Judicial Service Commission
process of selection and recommendation.

65. Security of tenure, which is an essential requirement for judicial independence, does not
pertain to these appointments.

66. The Specia Rapporteur was informed that these appointments can generally be for one to
three months, to cover judges who areill or on leave. The Special Rapporteur learned that more
and more judges are appointed as acting judges. Thereisno longer any rule. Two judges were
appointed for two years. The Special Rapporteur was told of one case where an acting judge
continued uninterrupted for five years. At the end of 1999, in the Transvaal division of the High
Court, there were 10 acting judges. The Special Rapporteur was also told that acting
appointments are welcome in the transformation process as they act as aform of “short
probation”.

67. Thereisno restriction on the kind of cases or appeals acting judges can hear.

68. The Special Rapporteur was told of an incident in which an acting judge told a senior judge
that he (the acting judge) knew that if he appeared before the Judicial Service Commission for an
interview for afull-time appointment, he would be asked why he had made a particular decision
in a case with a political dimension.

69. The Minister of Justice informed the Special Rapporteur that he had not appointed any
acting judges for more than six months. In one case the appointment was extended twice, as no
permanent appointment had been made.
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IX. THE POSITION OF PUBLIC PROSECUTORS

70. The Specia Rapporteur did not receive any complaints about the operational independence
of public prosecutors. The National Prosecuting Authority Act has created an independent
institution of public prosecutors, which sets them apart from civil servants. Unfortunately, their
conditions of service are still based on old service regulations, including their salary schemes.

71. Section 179 of the Constitution provides for a single independent national prosecuting
authority for South Africa. Though there have been frictions between the Authority and the
Department of Justice, the latter has recognized the operational independence of prosecutors.
The low levels of competence and high turnover among prosecutors have been a source of
concern for the Department of Justice, as they contribute to delaysin trials.

X. AN INTEGRATED LEGAL PROFESSION

72. Asstated above, the policy of apartheid affected all aspects of life. It had adramatic
impact on the legal profession. Although the overwhelming majority of South Africans are
Black, only aminority of legal professionals are Black. Thisimbalance obviously impacts on
the perceptions the general populace has about legal professionals, as well as on their legitimacy.

73. South Africacurrently has asplit bar: advocates who are briefed by attorneys and who
only appear in the High Courts and other superior courts; and attorneys who are briefed by
clients and who primarily appear in magistrates courts only. The split bar is seen as one of the
vestiges of the past. There are two concerns about it. Firstly, it is perceived as one of the
barriersto accessto justice. Briefing both an attorney and an advocate for a High Court matter
generally is prohibitively expensive, thereby denying the majority of South Africans, who are
poor, the possibility of litigating in the High Court forum. Secondly, it is perceived as a barrier
to law graduates from (previously) disadvantaged backgrounds devel oping High Court practices.

74. During 1999, the Policy Unit of the Department of Justice prepared and circulated a
discussion paper entitled “ Transformation of the Legal Profession”. In the main, the document
focused on: the need to rationalize requirements for admission to legal practice; the need to
rationalize regulation of the practice of law; the need to make the legal profession more
representative and the need to improve the public’s access to the legal profession. The
circulation of the discussion paper was followed by a two-day National Consultative Forum on
Legal Practice, hosted by the Department of Justice in November 1999. Responsesto the
discussion paper indicated that most accepted the need to make the legal profession more
representative and the need to improve the public’s access to the legal profession. The agenda
for the Forum accordingly focused on the qualifications required for admission to practice and
the regulation of the legal profession.** Consensus was reached on two issues. First, that there
should be asingle Act to regulate all legal practitioners, that is advocates, attorneys, legal
advisers or corporate lawyers, conveyancers, notaries and paralegals. Second, that there should
be asingle statutory regulating authority for all legal and paralegal practitioners. It is envisaged
that this regulatory body will not replace the voluntary associations currently representing the
interests of various groupings within the legal profession. Such arrangements will bein line with
the constitutional guarantee of freedom of association. It isenvisaged that the statute which will
establish the regulatory authority will require all legal and paralegal practitionersto register with,
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and be subject to, the regulatory authority. Section 22 of the Constitution provides that the
practice of aprofession may be regulated by law.

75. The Department of Justice isresponsible for drafting the legislation which will regulate
legal practice in the future. Draft legislation has not been presented to Parliament.

X1. LEGAL AID AND ACCESSTO JUSTICE

76. Lega aidtotheindigent is provided by the Legal Aid Board, which was established under
the Legal Aid Act No. 22 of 1969; it also carries out the State’ s obligation to ensure that the
constitutional rights of accused in criminal cases are met.

77. The Specia Rapporteur was informed that the provision of legal aid and the general access
to justice by the poor arein crisis. The crisis has been created by a number of factors. the rates
paid to lawyersto provide legal servicesrose over a number of years to unsustainable levels; the
database of available lawyers was unreliable; the last decade saw a growth in new cases from
24,281 in 1989/1990 to 148,519 in 1999/2000; alack of accounting integrity and proper
management; and incompetence on the part of some lawyers appearing on legal aid briefs. To
address the crisis, the Legal Aid Board has reduced the daily tariff paid to lawyersin private
practice; it has upgraded its information technology systems; and it has agreed to the creation of
five executive posts which will constitute a senior management team, responsible for
implementing the Business Plan presented to Parliament on 17 May 2000. A key element in the
Business Plan is the drastic scaling down of legal aid and, in its place, the establishment of
justice centres which will deliver legal services, both criminal and civil, through salaried
employees of the Legal Aid Board, to a wide range of vulnerable groups.

78. However, the crisis has not disappeared. Many lawyers in private practice have refused to
continue with legal aid instructions under the reduced tariff and/or are unwilling to accept new
instructions at this tariff. Whilst the Government has agreed to the hiring of qualified and
competent financial, legal and information technology managers to lead the body, a meeting
between representatives of the Ministries of Finance, Justice and Public Service was unable to
reach agreement on granting approval for the Legal Aid Board to go ahead with hiring these
managers at salary scales outside of the strictures of the civil service® Further, an urgent
request for the approval of posts to enable the establishment of justice centres was submitted to
the Ministers of Finance and Justice. Except for 10 posts for one justice centre, such approval
has not been forthcoming.**

X11. JUDICIAL TRAINING AND CONTINUED LEGAL EDUCATION

79. A centralized judicial training programme is provided by Justice College. Inits

progress report for the year 1998/99, it was reported that the college had conducted training

for 2,924 officials including 938 magistrates and 450 prosecutors during that year. Emphasisis
now given to programmes on the fundamental principle of judicial independence.

80. Inthe course of discussions the Special Rapporteur determined that magistrates are more
receptive to training programmes than judges. Many judges view continued legal education
programmes with suspicion. It was said that judges do not like the word “training” but they were
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comfortable with “seminars’ or “workshops” or “conferences’ organized by themselves. Any
Government-sponsored programme is resisted on the grounds that it would undermine their
independence. Many judges also resent outside trainers who are not judges. The Judicial
Service Commission has a training committee.

XI1l1. CONCLUSIONS

81l. Thereisno doubt that South Africais currently going through a phase of massive
transformation as mandated in the preamble to the Constitution. A country devastated by the
most heinous injustices of the past is attempting to “heal the divisions of the past and establish a
society based on democratic values, social justice and fundamental human rights”.

82. Inthisprocess the justice system will inevitably be the focus of attention. The Constitution
expressly provides for an independent judiciary, which includes the lower courts and the superior
courts. Transforming the mindsets of judges, magistrates, lawyers and prosecutors who, until
1994, functioned under aregime of parliamentary supremacy to accept the supremacy of the
Constitution is no small task.

83. All have agreed to this transformation to a new constitutional order. The implementation
process appears to have brought about tensions, misunderstandings and suspicions amongst the
various actors. The Government wants the process expedited but some judges and magistrates
are seen to be stalling under the guise of resisting Government encroachment on judicia
independence.

84. Magistrates are not perceived to be independent, though there is no evidence of any
interference in their adjudicative processes. It isawell-settled and trite principle that any
judiciary worthy of being acknowledged as independent must be perceived to be independent.
Where 90 per cent of criminal cases are handled by magistrates, it isimperative that this
principle of perceived independence is addressed and established.

85. Whatever may have been their shortcomings in the past, magistrates should not be |ooked
down upon but instead brought into the mainstream of an independent South African judiciary.
In thisregard, arecent landmark judgement of the Supreme Court of Bangladesh is worthy of
note: the Supreme Court directed that the lower judiciary be completely separated from the
executive branch of Government.*

86. Accountability and transparency are the very essence of democracy. Not asingle public
institution or, for that matter, private institution dealing with the public is exempt from
accountability. Hencethejudicial branch of Government too is accountable.

87. However, judicial accountability is not the same as the accountability of the executive or
legidlative branches of Government. Thisis because of the independence and impartiality
expected of the judicial branch. Judicial officers are accountable to the extent that they decide
the cases before them expeditiously in public (unless there are special reasons for doing
otherwise) and fairly, and delivering their judgements promptly and giving their reasons; their
judgements are subject to scrutiny by the appellate courts. Legal scholars and even the lay
public, including the media, may comment on the judgement. If judicial officers engagein



E/CN.4/2001/65/Add.2
page 25

misconduct, they are subject to discipline according to the mechanism provided by law. They
should not be accountable for their judgements to anyone.

88. The Special Rapporteur refersto principles 17-20 of the United Nations Basic Principles
on the Independence of the Judiciary and guideline 6 of the Latimer House Guidelines for the
Commonwealth on Parliamentary Supremacy and Judicia Independence.

89. Inthisregard the Special Rapporteur regrets the finding of the Truth and Reconciliation
Commission on the failure of the judges to appear before the Commission when requested to do
so. Though the Commission was unigue, to call upon the judges to account before that
institution would have set a precedent for the future, not only in South Africa but in other parts
of theworld aswell. A situation, however well intentioned and motivated and however unique,
could be used as a precedent in aless unique situation. The Special Rapporteur considers that
the judges were quite justified in declining to appear before the Commission.

90. The Special Rapporteur welcomes the initiative of the Judicial Service Commission in
collaborating with the judges to draft legidlation for the establishment of a mechanism to deal
with complaints against judges. Though the Government has been expressing its concerns and
seeking greater judicial accountability, the initiative for this mechanism in actual fact came from
the Commission and the judges themselves. The Special Rapporteur commends the judges for
this bold measure. The need for such a mechanism has been mooted by other jurisdictions,
particularly for categories of complaints of behaviour falling short of impeachable conduct. The
implementation of this mechanism will be carefully watched by other jurisdictions to be used as
amodel.

91. The Specia Rapporteur also welcomes the general agreement that there will be no punitive
measures such as fines imposed on judges.

92. With regard to the composition of the mechanism, though the Government’ s contention
that aminority should be laypersons other than politicians has substance, there is equally merit to
the contention that the mechanism should be composed of judges themselves, like in other
common law countries. Though self-discipline has come under criticism in the face of the need
for greater transparency and accountability, in South Africa s transformation process a
step-by-step approach should be tried. At least for an initial period of seven years the
mechanism should be composed entirely of senior judges. There may not be objectionsto
including retired judges. If, after that period, thisis found not to be satisfactory, the composition
could be reviewed.

93. Mediaattacks on the judiciary and judge-bashing by the press are not uncommon in some
countries. Inacountry respectful of the constitutional right of free speech and where the
judiciary does not invoke the power of citing contempt for scandalizing the courts, the media
should be more appreciative of the role of the judiciary and exercise restraint in its reports. Any
criticism of judgements or the conduct of judges should be couched in temperate language so
that public confidence in the courtsis not undermined. The right to an independent judiciary and
the right to free speech are fundamental human rights and should be evenly balanced. However,
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it must be borne in mind that an independent judiciary is a prerequisite for the protection of free
speech. Therefore, it isin the interest of the mediato see that judicial independence and
confidence in the institution are preserved and not undermined.

94. Judgestoo must be circumspect in what they say in court. The constitutional role of judges
isto adjudicate fairly and deliver judgements in accordance with the law and the evidence
presented. Itisnot their role to make disparaging remarks about parties and witnesses appearing
before them, or to cast aspersions on those not involved in the proceedings. When judges resort
to such conduct, they lose their judicial decorum. They invite public criticism and bring
disrepute to the institution.

95. The Specia Rapporteur also welcomes the initiative of the late Chief Justice
Ismail Mahomed for the production and publication of a code of judicial ethicsfor judges. This
IS yet another step in the right direction towards securing greater accountability.

96. The proposal for aunified judiciary as part of the transformation process needs careful and
in-depth study. The Special Rapporteur regrets the negative attitude of some judgesto this
exercise on the grounds that magistrates do not have a culture of independence. The judges have
an important role to play in seeing that the magistrates, who form part of the South African
judiciary and deal with 90 per cent of the criminal cases, are integrated into the culture of
judicia independence. The present divide between judges and magistratesis not healthy in a
democracy in transition. Judges should not be seen or heard opposing this process.

97. The minimum sentencing legislation in South Africais not as regimented as that found in
other jurisdictions. The exceptions provided in CLAA for imposing lesser sentences in
“substantial and compelling circumstances’ take away the stink of legislative sentencing with
judges and magistrates seen as rubber stamps of the legislature. Nevertheless, such legisation
does impinge upon international standards of judicial independence. It is beyond dispute that
sentencing in acriminal trial is part of the judicial process of thetrial. Such legislation may
offend the fair trial proceduresin article 14 of the International Covenant on Civil and Political
Rights and principle 3 of the United Nations Basic Principles on the Independence of the
Judiciary.

98. Societal concerns about the high incidence of crime are relevant and the Government needs
to address thisissue. Rather than having an outside body setting guidelines for courts, it may be
more appropriate for the apex court, in this case the Supreme Court, from time to time to deliver
guideline judgements to assist lower courtsin sentencing. Similar practices are now being
undertaken in the United Kingdom and are now followed in New South Wales, Australia The
virtue of guideline judgementsis that sentencing policy is retained within the domain of the
judiciary. Reasonable consistency in sentences could be achieved and the independence of the
judiciary is not impinged upon.
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99. One of the essential elements of judicial independence is security of tenure. Thisis
expressly provided for in principle 12 of the Basic Principles on the Independence of the
Judiciary. Itisthiselement which determines, inter alia, whether atribunal isindependent or
not.

100. Hence the appointment of acting judges under section 175 of the Constitution and allowing
them to remain on the same appointment for periods beyond the purpose envisaged by the
Constitution could adversely affect the independent character of the tribunal which is presided by
the acting judge. Challenges could be taken to determine whether the tribunal is constitutionally
independent, as happened in late 1999 in Scotland when the High Court of the Judiciary found
that temporary sheriffs appointed on one-year contracts did not have the requisite security of
tenure to ensure the independence of the courts they presided over.*® Also, in 1997 the Supreme
Court of Norway cameto asimilar conclusion in the case of atemporary judge awaiting
permanent appointment.*’ 1n 1995 the Supreme Court of Pakistan struck down as
unconstitutional the appointment of ad hoc judges to fill vacancies for permanent appointments
in the Supreme Court.”® The fact that these appointments are a form of “short probation” makes
it more obvious that they do not have the requisite security of tenure. Recently the European
Union, in areport on Slovakia, expressed concern over a provision in the Slovakian Constitution
for the appointment of judgesinitially for a four-year term before they are confirmed, even
though during the four years they could not be removed except under the constitutional process
for the removal of judges.*

101. The preamble to the Guidelines on the Role of Prosecutors acknowledges, inter alia, that
prosecutors play acrucia role in the administration of justice. It isessentia to ensure that
prosecutors possess the requisite professional qualifications to exercise their functions
impartially in criminal proceedings. They also require an element of independence in exercising
discretion on whether to prosecute. Prosecutors therefore need to perceive themselves and to be
perceived as not being part of the civil service. Though in South Africa prosecutors are separate
from the civil service, their service conditions are the same as those of the civil service, whichis
abone of contention. A separate legal service commission to deal with the service conditions of
prosecutors may be appropriate.

102. The Specia Rapporteur wel comes the move towards an integrated legal profession.

103. With regard to legal aid, the Specia Rapporteur expresses his deep regret that many
lawyers refused to provide legal aid services when the legal aid fees were reduced. This does not
speak well for the legal profession. The Special Rapporteur was alarmed that initially the fees
were as high asin the United Kingdom. It was said that the lawyers “fleeced” the system. When
the fees had to be reduced, they fled. The provision of legal aid for the poor must be one of the
objectives of every bar association. Lawyers must be sensitized to this objective.

104. The attitude of some judges to continued legal education is a matter of concern.
Appointment to the high office of judge does not mean that he or she does not require any further
education to keep him or her abreast of the latest devel opments in the law and procedure,
particularly developmentsin other jurisdictions. To resist or resent such programmes on the
grounds that it would impinge on the independence of the judiciary should not be accepted. In
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some jurisdictions such as the United States, such programmes are compulsory. Judicial skill
and competency will only enhance public confidence in the independence of the judiciary.
Judges should welcome the involvement of non-judges in such programmes on subjects where
expertise is not readily available within the judiciary.

105. The Specia Rapporteur generally welcomes the openness and transparency of the
Government in calling for dialogue with the relevant actors on its proposal for reforms,

XIV. RECOMMENDATIONS
106. With regard to the independence of magistrates:

(@ Appropriate measures to change the general perception of the lack of independence
of magistrates will have to be adopted in the context of the proposal for aunified judiciary. The
Government’s current thinking as regards merging the Judicial Service Commission with the
Magistrates Commission is also part of the same context. Therefore, appropriate and
constructive steps must be taken to address this proposal without delay;

(b) A committee composed of representatives of all actors in the administration of
justice should be formed, with clear terms of reference, to address the proposal for unification.
The committee should include representatives of magistrates, judges, prosecutors, lawyers and
academia, aswell as the Department of Justice;

(¢)  Judges who have been heard opposing the proposal must concede in the interest of
the transformation of the constitutional order;

(d) Intheinterim, measures must be taken to facilitate interaction between judges and
magistrates on an informal level. The bar associations could encourage this by organizing
periodic law conferences and seminars where judges, magistrates and lawyers are invited to
participate. There should be no objection to participation by the Department of Justice and
prosecutors. Their presence and participation will not in any way impinge on the independence
of thejudiciary. Thisisthe surest way of fostering fraternities and removing suspicions of one
another.

107. With regard to the proposed complaints mechanism: the composition of this mechanism
should be |eft entirely to the judges, and if necessary retired judges could be included. Judges,
who took the initiative to draft legislation for such a mechanism, should be entrusted to
self-regulate the mechanism for an initial period of at least seven years. Thereafter the
effectiveness of the mechanism could be reviewed.

108. With regard to minimum sentencing legislation: guideline judgements from the Supreme
Court of Appeal should be encouraged. Experiencesin the United Kingdom and recently in
New South Wales, Australia, could be studied.

109. With regard to acting judges. the Judicial Service Commission, whichis, inter alia,
empowered to advise the Government on judicial matters, should review these acting
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appointments and determine whether they are consistent with the spirit of section 175 of the

Constitution and whether such acting judges could be perceived as independent in the light of
international standards and judgements of courts from other jurisdictions.

110. With regard to the position of public prosecutors:

(@ Their termsand conditions of service should be reviewed and the desirability of a
separate independent legal service commission to deal with all matters relating to their service
should be considered;

(b) The Office of the United Nations High Commissioner on Human Rights, through its
office in Johannesburg, should liase with Justice College to identify areas for joint training
programmes to improve the skills and competence of the prosecutors.

111. Withregardtolegal aid: the bar associations must initiate programmes to sensitize their
members to their role and the need for commitment to assist in legal aid programmes without
regard to fees. Lawyers should be encouraged to undertake at least a minimum number of free
legal aid cases a year as their contribution to this noble social cause in a country where poverty is
still a hindrance to access to justice. This moral duty should be inculcated in teaching
programmes for law students at university level.

112. With regard tojudicial training and continued legal education:

(@ The Government should provide more resources, particularly financial resources, to
Justice College to improve its training programmes,

(b) Continued legal education programmes for both magistrates and judges should be
made compulsory;

()  Judges should not resist or resent such programmes.
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