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I. Décisions adoptées par le Comité consultatif a sa
vingt-sixieme session

26/1. Propositions de sujets de recherche et documents de réflexion

Le Comité consultatif du Conseil des droits de I’homme,

Rappelant avec satisfaction les rapports qu’il a soumis au Conseil des droits de
I’homme a ses quarante-septiéme et quarante-huitiéme sessions, en 20212,

Se déclarant particuliérement satisfait de ce que son étude sur les moyens les mieux
adaptés d’évaluer la situation en matiére d’égalité raciale dans le monde? a été présentée au
Conseil des droits de ’homme en temps voulu, sachant que 2021 marque le vingtiéme
anniversaire de 1’adoption de la Déclaration et du Plan d’action de Durban, et attendant avec
intérét que cette étude, réalisée en application du paragraphe 23 de la résolution 72/157 de
I’ Assemblée générale en date du 19 décembre 2017, soit présentée a la soixante-seizieme
session de 1’ Assemblée,

Notant qu’il a achevé les travaux relevant de I’ensemble des mandats que le Conseil des
droits de I’homme Iui a confiés a ce jour et que, depuis 2020, le Conseil ne lui a pas demandé
de réaliser de nouvelles études ou de lui fournir de nouveaux avis fondés sur des recherches,

Rappelant le paragraphe 77 de I’annexe a la résolution 5/1 du Conseil des droits de
I’homme, en date du 18 juin 2007, ainsi que la résolution 16/21 du Conseil, en date du
25 mars 2011,

Rappelant également la lettre qu’il a adressée a la Présidente du Conseil des droits de
I’homme le 8 mars 2021, dans laquelle il présentait au Conseil, pour examen, les themes
auxquels il entendait s’intéresser en priorité et les sujets auxquels il proposait de consacrer
des recherches?,

Ayant examiné les propositions et les documents de réflexion que ses membres ont
présentés a sa session en cours dans le contexte des discussions sur les nouvelles priorités et
les propositions de sujets de recherche a soumettre au Conseil des droits de I’homme pour
examen, et accueillant avec satisfaction les contributions apportées par les Etats membres et
les organisations non gouvernementales au cours de ces discussions,

1. Soumet au Conseil, pour examen et approbation, les propositions de sujets de
recherche suivants :

a) Pandémies et droits de ’homme : legons pour ’avenir ;

b) Protection de la liberté académique et libre circulation de la recherche : lecons
tirées de la pandémie ;

c) Technologies de protection du climat et droits de I’homme ;
d) Pratiques préjudiciables a I’exercice des droits humains des migrants* ;

2. Décide, conformément a I’article 17 de son réglement intérieur, de faire figurer
les documents de réflexion relatifs aux propositions de sujets de recherche susmentionnées
dans I’annexe au rapport sur sa vingt-sixieme session ;

3. Appelle I"attention du Conseil des droits de ’homme sur les thémes suivants,
sur lesquels certains Etats membres et organisations non gouvernementales 1’ont encouragé
a axer ses futures études et ses futurs rapports fondés sur la recherche :

A/HRC/47/51, AIHRC/47/52, AIHRC/48/66 et A/IHRC/48/72.

A/HRC/48/72.

Voir A/IHRC/AC/25/2, par. 21.

Asa vingt-quatriéme session, le Conseil consultatif a soumis au Conseil des droits de ’homme une
proposition de sujet recherche intitulé « Etude sur les pratiques préjudiciables a 1’exercice des droits
humains des migrants » ; voir AIHRC/AC/24/2, annexe I11.
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a) Nouvelles technologies numériques dans le domaine militaire et droits de
I’homme ;

b) Droits économiques, sociaux et culturels a I’ordre du jour des juridictions
internationales ;

c) Moyens de renforcer les droits des personnes agées.

5¢ séance
20 ao(t 2021

[Adoptée telle que modifiée oralement sans avoir été mise aux voix.]
Adoption de ’ordre du jour et organisation des travaux

Ouverture et durée de la session

1. Le Comité consultatif du Conseil des droits de ’homme, créé en application de la
résolution 5/1 du Conseil, en date du 18 juin 2007, a tenu sa vingt-sixieme session du 16 au
20 aolit 2021 en présentiel, a I’Office des Nations Unies & Geneve, et en ligne, au moyen de
la plateforme Zoom. La session a été ouverte par le Président de la vingt-cinquiéme session,
Ajai Malhotra.

2. A la 1" séance, le 16 aotit 2021, la Présidente du Conseil des droits de I’homme,
Nazhat Shameem Khan, a prononcé une allocution d’ouverture.

3. A la méme séance, le Chef du Service du Conseil des droits de I’homme du
Haut-Commissariat des Nations Unies aux droits de I’homme (HCDH) a fait une déclaration
au nom du Secrétaire général.

4. A la méme séance également, les participants ont observé une minute de silence a la
mémoire de feu Cheikh Tidiane Thiam, qui siégeait au Comité consultatif, et en hommage
aux victimes de violations des droits de ’homme dans le monde.

Composition du Comité consultatif

5. Le Comité consultatif se compose actuellement des membres suivants® : Ibrahim
Abdulaziz Alsheddi (Arabie saoudite, 2021) ; Buhm-Suk Baek (République de Corée,
2023) ; Nadia Amal Bernoussi (Maroc, 2023) ; Lazhari Bouzid (Algérie, 2022) ; Alessio
Bruni (ltalie, 2021); Milena Costas Trascasas (Espagne, 2022); lurii Alexandrovich
Kolesnikov (Fédération de Russie, 2022) ; José Augusto Lindgren Alves (Brésil, 2021) ;
Xinsheng Liu (Chine, 2022) ; Ajai Malhotra (Inde, 2023) ; Itsuko Nakai (Japon, 2022) ;
Mona Omar (Egypte, 2022) ; Javier Palummo (Uruguay, 2022) ; Elizabeth Salmén (Pérou,
2023) ; Patrycja Sasnal (Pologne, 2023); Dheerujlall Seetulsingh (Maurice, 2023) ;
Catherine Van de Heyning (Belgique, 2023).

Participation

6. La session s’est tenue avec la participation de membres du Comité consultatif,
d’observateurs d’Etats Membres de 1’Organisation des Nations Unies et de représentants
d’organisations intergouvernementales et d’organisations non gouvernementales.

7. Tous les membres du Comité consultatif ont participé a la session.

5 Le mandat du membre concerné expire le 30 septembre de ’année indiquée entre parenthéses.
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D. Séances

8. A sa vingt-sixiéme session, le Comité consultatif a tenu cing séances pléniéres et
11 séances privées. Il a procédé a des échanges de vues avec des coordonnateurs régionaux
et des coordonnateurs de groupes politiques et a tenu une séance privée avec des représentants
d’organisations non gouvernementales.

E. Adoption de I’ordre du jour

9. A sa 1" séance, le 16 ao(t 2021, le Comité consultatif a adopté son ordre du jour
(A/HRC/AC/26/1)8.

F. Organisation des travaux

10. A sa 1™ séance, le Comité consultatif a adopté le projet de programme de travail
élaboré par le secrétariat.

I11. Demandes adressées au Comité consultatif dans
des résolutions du Conseil des droits de ’homme

A. Rapports soumis au Conseil des droits de ’homme a sa quarante-septieme
session

11. A la 1™ séance, le 16 ao(t 2021, M. Baek, Rapporteur du groupe de rédaction, a
présenté le rapport du Comité consultatif sur les conséquences et enjeux potentiels des
nouvelles technologies pour la promotion et la protection des droits de ’homme, soumis au
Conseil des droits de I’homme pour examen a sa quarante-septieme session (A/HRC/47/52).
Des membres du Comité, des représentants d’Etats observateurs et des représentants
d’organisations non gouvernementales ont pris 1a parole (voir annexe II).

12. A la 1 séance également, M™ Salmén, Rapporteuse du groupe de rédaction, a
présenté le rapport du Comité consultatif intitulé « Niveaux actuels de représentation des
femmes dans les organismes et mécanismes relatifs aux droits de I’homme : veiller a la
représentation équilibrée des genres », soumis au Conseil des droits de I’homme pour examen
a sa quarante-septieme session (A/HRC/47/51). Des membres du Comité, des représentants
d’Etats observateurs et le représentant d’une organisation non gouvernementale ont pris la
parole (voir annexe II).

B. Rapports soumis au Conseil des droits de I’lhomme a sa quarante-huitiéme
session

13. A la 2¢séance, le 17 ao(it 2021, M™ Costas Trascasas, Rapporteuse du groupe de
rédaction, a présenté le rapport du Comité consultatif sur les moyens les mieux adaptés
d’évaluer la situation en ce qui concerne 1’égalité raciale, soumis au Conseil des droits de
I’homme pour examen a sa quarante-huitiéme session (A/HRC/48/72). Des membres du
Comité, des représentants d’Etats observateurs et des représentants d’organisations non
gouvernementales ont pris la parole (voir annexe II).

14. A la méme séance, M™ Omar, Rapporteuse du groupe de rédaction, a présenté le
rapport sur les effets préjudiciables du terrorisme sur la jouissance des droits de I’homme
(A/HRC/48/66), soumis au Conseil des droits de I’homme pour examen a sa
quarante-huitiéme session. Des membres du Comité, des représentants d’Etats observateurs
et des représentants d’organisations non gouvernementales ont pris la parole (voir annexe I1).

6 La liste des documents publiés en vue de la vingt-sixiéme session du Comité est reproduite a I’annexe I.
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C.

Suite donnée aux recommandations formulées dans les rapports
du Comité consultatif soumis au Conseil des droits de ’homme

15.  Asa 3°séance, le 19 aolt 2021, le Comité consultatif a examiné la suite donnée aux
recommandations figurant dans son rapport sur les niveaux actuels de représentation des
femmes dans les organismes et mécanismes relatifs aux droits de 1’homme et la
représentation équilibrée des genres (A/HRC/47/51). Margarida Rosa da Silva lzata,
Représentante permanente de 1’Angola et coordonnatrice pour les questions d’égalité des
sexes aupres du Conseil des droits de I’homme, ainsi qu’un représentant de la Section des
droits de la femme et de 1’égalité des sexes du HCDH, sont intervenus en qualité d’experts.
Des membres du Comité, des représentants d’Etats observateurs et le représentant d’une
organisation non gouvernementale ont aussi participé aux débats (voir annexe II).

Application des dispositions des sections I1I et IV de ’annexe
a la résolution 5/1 du Conseil des droits de I’homme, en

date du 18 juin 2007, et de la section I1I de I’annexe a la
résolution 16/21 du Conseil, en date du 25 mars 2011

Examen des méthodes de travail

16. Les 17 et 19 aolt 2021, le Comité consultatif s’est réuni en séance privée pour
examiner ses méthodes de travail. Il s’est penché sur les moyens de mieux faire connaitre ses
travaux et d’en accroitre le retentissement ainsi que sur sa coopération avec les organisations
non gouvernementales, les institutions nationales des droits de I’homme et les universitaires
proches du Comité.

17. A sa 5°séance, le 20 aolt 2021, le Comité consultatif a consacré un débat a ses
méthodes de travail. Certains de ses membres ont fait des déclarations (voir annexe I1).

Ordre du jour et programme de travail annuel, y compris les nouvelles
priorités
18.  Les 16, 18 et 19 ao(it 2021, le Comité consultatif, réuni en séance privée, a examiné

les nouvelles priorités, les documents de réflexion et les propositions de sujets de recherche
qu’il pourrait présenter au Conseil des droits de I’homme.

19.  Asa3eséance, le 18 aolit 2021, le Comité consultatif a examiné les sujets de recherche
ci-apres, proposés par ses membres, et a décidé de les soumettre au Conseil des droits de
I’homme pour examen et approbation (voir annexe III) :

» Pandémies et droits de ’homme : legons pour I’avenir (M. Palummo) ;

« Protection de la liberté académique et libre circulation de la recherche : legons tirées
de la pandémie (M™ Van de Heyning) ;

» Technologies de protection du climat et droits de I’lhomme (M™ Sasnal) ;

* Pratiques préjudiciables a 1’exercice des droits humains des migrants
(M™e Costas Trascasas).

20. A la méme séance, des membres du Comité ont présenté les documents de réflexion
ci-apres :
* Nouvelles technologies numériques dans le domaine militaire et droits de ’homme

(M. Malhotra) ;

« Droit a un recours et droit a réparation des victimes de violations flagrantes du droit
international des droits de I’homme et de violations graves du droit international
humanitaire (M. Baek).

GE.21-12110
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21. A la méme séance également, au cours des débats qui ont suivi, des membres du
Comité consultatif, des représentants d’Etats observateurs et le représentant d’une
organisation non gouvernementale ont pris la parole (voir annexe II).

22. A la 5°séance, le 20 aolt 2021, le Président a présenté un projet de texte
(A/HRC/AC/26/L.1) élaboré par I’ensemble des membres du Comité consultatif, et I’a révisé
oralement. La version modifiée a été adoptée sans avoir été mise aux voix (le texte adopté
est reproduit au chapitre I).

C. Désignation des membres du Groupe de travail des communications

23.  Enapplication des paragraphes 91 a 93 de I’annexe a la résolution 5/1 du Conseil des
droits de I’homme, le Comité consultatif désigne cinq de ses membres parmi les représentants
de chacun des groupes régionaux, compte diment tenu des principes de 1’équilibre entre les
sexes, pour constituer le Groupe de travail des communications. En cas de vacance de poste,
il désigne un expert indépendant et hautement qualifié choisi parmi les membres du méme
groupe régional. Comme il est nécessaire de disposer de compétences indépendantes et
d’assurer une continuité dans 1’examen et 1’évaluation des communications, les experts
indépendants et hautement qualifiés qui siegent au Groupe de travail des communications ont
un mandat de trois ans renouvelable une seule fois.

24.  Le Comité consultatif a désigné les membres actuels du Groupe de travail des
communications a ses dix-septiéme, vingt et uniéme et vingt-troisieme sessions ainsi que
pendant la période intersessions de 20207,

25.  Sachant que deux postes seraient bient6t vacants au sein du Groupe de travail étant
donné que le mandat de deux de ses membres, M. Alsheddi (Groupe des Etats d’Asie et du
Pacifique) et M. Bruni (Groupe des Etats d’Europe occidentale et autres Etats), arriverait a
terme le 30 septembre 2021, le Comité consultatif a décidé, a sa 5° séance, le 20 ao(t 2021,
de nommer M. Liu et M™ Costas Trascasas membres du Groupe de travail avec effet
le 1°" octobre 2021.

26. A la méme séance également, des membres du Comité ont fait des déclarations (voir
annexe II).

V. Rapport du Comite consultatif sur sa vingt-sixiéeme session

27. A la 5 séance, le 20 aolit 2021, le Rapporteur du Comité consultatif a présenté le
projet de rapport sur les travaux de la vingt-sixiéme session du Comité, qui a adopté le projet
de rapport ad referendum et décidé de charger le Rapporteur d’en établir la version définitive.

28.  Alaméme séance, le Rapporteur a formulé des conclusions. Des membres du Comité
et le représentant d’une organisation non gouvernementale ont pris la parole (voir annexe I1).

29. A la méme séance également, le Président a formulé des observations finales et
prononce la cléture de la vingt-sixieme session du Comité consultatif.

7 Voir AIHRC/AC/17/2, par. 26 ; AIHRC/AC/21/2, par. 22 a 24 ; AIHRC/AC/23/2, par. 25 4 27 ;
A/HRC/AC/25/2, par. 22 a 24.
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Annexe |

[Anglais seulement]

Documents issued for the twenty-sixth session of the Advisory
Committee

Documents issued in the general series

Symbol Agenda item
A/HRC/AC/26/1 2 Provisional agenda and annotations
A/HRC/AC/26/2 4 Report of the Advisory Committee on its

twenty-sixth session

Documents issued in the limited series (actions)

Symbol Agenda item

A/HRC/AC/26/L.1 3 (b) Research proposals and reflection papers

Documents issued in the non-governmental organizations series

Symbol Agenda item

A/HRC/AC/26/NGO/1 3(9) Written statement submitted by the
Organization for Defending Victims of
Violence (ODVV), a non-governmental
organization with special consultative status

A/HRC/AC/26/NGO/2 3(9) Written statement submitted by the Maat for

Peace, Development and Human Rights
Association, a non-governmental organization
with special consultative status
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Annexe |1

List of speakers

[Anglais seulement]

Agenda item Meeting and date Speakers
1. Adoption of the agenda and organization of work  1st meeting Observer States: Cameroon (on behalf of the African Group), Cuba,
16 August 2021 Venezuela (Bolivarian Republic of), Indonesia
Non-governmental organizations: International Human Rights Council,
Associazione Comunita Papa Giovanni XXIII
2. Requests addressed to the Advisory Committee
stemming from Human Rights Council resolutions
@ Requests currently under consideration by the
Committee
New and emerging digital technologies and 1st meeting Members: Buhm-Suk Baek (Rapporteur), Lazhari Bouzid, Nadia Amal
human rights 16 August 2021 Bernoussi
Observer States: Cameroon (on behalf of the African Group), Cuba, India
(video statement), China (video statement), Russian Federation (video
statement)
Non-governmental organizations: International Commission of Jurists,
Institute for NGO Research, Maat for Peace, Development and Human
Rights Association
Current levels of representation of women in 1st meeting Members: Elizabeth Salmon (Rapporteur), Nadia Amal Bernoussi, Lazhari
human rights organs and mechanisms 16 August 2021 Bouzid, Dheerujlall Seetulsingh

Observer States: Cameroon (on behalf of the African Group), Peru (video
statement), Mexico, Russian Federation (video statement)

Non-governmental organization: Maat for Peace, Development and Human
Rights Association

¢/92/OVIDHHIVY



07

0T1¢T-12'39

Agenda item

Meeting and date

Speakers

Negative effects of terrorism on the enjoyment
of human rights

(b)  Recommendations contained in the reports of
the Committee submitted to the Council: current levels
of representation of women in human rights organs and
mechanisms.

3. Implementation of sections 111 and IV of the
annex to Human Rights Council resolution 5/1 and of
section 111 of the annex to Council resolution 16/21

(b)  Agenda and annual programme of work,
including new priorities

(@  Review of methods of work

(c)  Appointment of members of the Working Group
on Communications

2nd meeting
17 August 2021

4th meeting
19 August 2021

3rd meeting
18 August 2021

5th meeting
20 August 2021

5th meeting
20 August 2021

Members: Mona Omar (Rapporteur), Alessio Bruni, Lazhari Bouzid,
Catherine Van de Heyning, Nadia Amal Bernoussi, José Augusto Lindgren
Alves

Observer States: Cameroon (on behalf of the African Group), Libya, Cuba,
India (video statement), China, Venezuela (Bolivarian Republic of),
Mexico, Russian Federation (video statement), Egypt

Non-governmental organizations: International Human Rights Council,
International Commission of Jurists, Institute for NGO Research, Maat for
Peace, Development and Human Rights Association

Panellists: Margarida Rosa da Silva lzata (Ambassador of Angola and
gender focal point of the Human Rights Council), a representative from the
Women's Human Rights and Gender Section of OHCHR

Members: Elizabeth Salmon (Rapporteur), Nadia Amal Bernoussi, Mona
Omar, Milena Costas Trascasas, Javier Palummo, Catherine Van de
Heyning

Observer States: Peru, Mexico

Non-governmental organization: International Human Rights Council

Members: Javier Palummo, Catherine Van de Heyning, Patrycja Sasnal,
Milena Costas Trascasas, Buhm-Suk Baek, José Augusto Lindgren Alves,
Lazhari Bouzid, Nadia Amal Bernoussi, Dheerujlall Seetulsingh, Xinsheng
Liu

Observer States: Panama, Sri Lanka (video statement)

Non-governmental organization: International Human Rights Council

Members: Milena Costas Trascasas, Buhm-Suk Baek

Members: Ibrahim Abdulaziz Alsheddi, Catherine Van de Heyning, Alessio
Bruni, Patrycja Sasnal, Elizabeth Salmén, Lazhari Bouzid, Xinsheng Liu,
Mona Omar, Nadia Amal Bernoussi, Milena Costas Trascasas, José
Augusto Lindgren Alves
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Agenda item

Meeting and date

Speakers

4. Report of the Advisory Committee on its
twenty-sixth session

5th meeting
20 August 2021

Members: Javier Palummo (Rapporteur), Lazhari Bouzid, José Augusto
Lindgren Alves, Mona Omar, Buhm-Suk Baek, Alessio Bruni, Catherine
Van de Heyning

Non-governmental organization: International Human Rights Council
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Annexe |1

12

[Anglais seulement]
Research proposals
Pandemics and human rights: lessons for the future

General approach

1. The coronavirus disease (COVID-19) pandemic has had a significant impact not only
on access to economic, social and cultural rights, but also to justice for violations of those
rights.

2. In the context of the pandemic, the possibility of disease transmission was found to
be much higher in areas with poor sanitation and lack of essential public services. On the
other hand, various measures have also been taken in different countries by judicial bodies,
ostensibly to reduce the spread of COVID-19, that have had a major impact on the
functioning of these bodies and, therefore, on access to justice as a whole. Measures taken
include the suspension of jurisdictional and prosecutorial activity, measures that obstruct or
prevent access to legal advice or judicial files, and the suspension of deadlines and procedural
acts in extraordinary cases (except for certain cases considered urgent). Such measures may
also affect judicial oversight of the implementation of emergency measures, which is
essential to avoid the excessive use of emergency powers. In many cases, remote work, the
use of digital platforms and the holding of hearings by videoconference, inter alia, have been
imposed. According to some reports, these innovations have sometimes had a negative
impact on access to justice for some sectors of the population as a result of the existing digital
gap. The most vulnerable groups should therefore be given special protection.

3. Given the disproportionate negative impact that pandemics have proven to have on
the poor and less privileged, and the possibility of other pandemics in the future, the Advisory
Committee might conduct a broader and more comprehensive examination of this issue,
while referring to, but going beyond, the studies conducted by thematic special procedures
and by the Office of the United Nations High Commissioner for Human Rights (OHCHR)
itself.

Purpose of the study

4, The Advisory Committee proposes to carry out an exploratory study to identify the
main effects of the measures taken by the States to address the COVID-19 pandemic with
respect to access to economic, social and cultural rights and to justice. This study will identify
lessons learned and good practices in the management of the pandemic from a human rights
perspective, while taking into account the challenges posed by the 2030 Agenda for
Sustainable Development.

Timeline

5. In order to give effect to this proposal, the Human Rights Council could consider
adopting a resolution thereon at its forty-eighth session. The study itself could be submitted
to the Council for consideration at its fifty-fourth session. Such a timeline would enable the
Advisory Committee to discuss the topic and to work on the content of the report at its twenty-
seventh, twenty-eighth and twenty-ninth thirtieth sessions.
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Protection of academic freedom and free flow of research:
lessons learned from the pandemic

The challenge: transparent, trustworthy, and high-level research

1. The coronavirus disease (COVID-19) pandemic has reminded the world of the
importance of research and scientific progress. Public policies, health services, industry, civil
society and the general public have depended directly on the advice of researchers to quell
the pandemic, to prevent its spread, and to treat patients. Policymakers have relied on the
advice of medical scholars, virologists, behavioural scientists and other experts to develop
guidelines, formulate measures and take action. We have witnessed the triumph of our
scientific knowledge in vaccines that have been developed, tested and begun to be widely
used in less than a year since the beginning of the outbreak. Information on breakthroughs in
medicines and therapies to treat those affected by the virus has in the meantime been
published.

2. Despite the many lives lost and the impact on our daily lives, the pandemic has
highlighted the importance of high-level, trustworthy and transparent academic research, and
how fundamental human rights, in particular the right to life, are better served when societies
invest in it. The pandemic might be at the top of our minds, but future challenges such as
climate change will depend on humankind’s ability to overcome current crises through
behavioural change and technological solutions founded on evidence-based science.

3. High-level research does not come about by accident; it requires certain perquisites,
such as high-quality, open-access education, an environment that fosters research,
transparency to allow the sharing of findings, the freedom to publish results from research
without fear of being silenced or persecuted, a global community where knowledge can be
shared freely, and policymakers open to evidence-based advice. While the pandemic has
encouraged academic cooperation among researchers globally and interaction with countries,
industry and civil society, researchers have also been silenced, undermined and threatened,
or results have been held back from the general public and the research community at large.

4, In addition, tackling the pandemic has been further complicated by deliberate
misinformation about the virus, its spread and remedies. Evidence-based science findings
and researchers have been openly attacked. Conspiracy theories undermine the global effort
to save lives and restore the normal functioning of society and, therefore, the full enjoyment
of human rights. Cooperation among researchers has often encountered obstacles. Important
advice, remedies and information has been withheld from the public because of censorship,
restrictive national rules on the exchange of information (such as the sharing of scientific
information, biological data or data on genetic sequences relating to the virus) or certain
patent regulations. Lastly, budget shortages and underfunding in research and higher
education have also limited scientific progress.

Human rights framework

5. Academic freedom is protected under article 19 of the International Covenant on Civil
and Political Rights, namely, under the right to freedom to seek, receive and impart
information and ideas of all kinds. Academic freedom thus entails an individual right not
only for researchers (i.e., to express their ideas and share results) but also for the general
public (the right to be informed of the current state of research). Such rights can, however,
be limited to protect national security, public order, public health or morals (if based on a
legal norm), for a legitimate reason or if proportionate. The question therefore concerns the
extent to which academic freedom can or may be limited for the sake of public order or health
reasons in times of crisis, so as to prevent conflicting advice being provided to the general
public, misinformation based on botched science, financial limitations, intellectual property
and patents.
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6. Some regional and national courts and scholars have identified three levels of
academic freedom: (a) the protection of the individual researcher to research and impart
information and to associate with other researchers; (b) the autonomy and protection of
academic and other research institutions as a safe haven for academic research; and (c)
positive obligations of authorities to enable and encourage education and research, thereby
enabling a vibrant research community. In her most recent report to the General Assembly
(AJ75/261), the Special Rapporteur on the promotion and protection of the right to freedom
of opinion and expression highlighted certain threats to the freedom of academic expression.

7. In addition to academic freedom based on the freedom of expression and information,
other rights are relevant, such as the right to association, the right to education, the protection
of health and the right to life, and the right to development. These rights, including the right
to academic freedom, are further protected under other international treaties, such as the
Universal Declaration of Human Rights, regional human rights documents and constitutions.

8. No special procedure currently addresses the issue of academic research from this
broader perspective. Given the looming challenges to humankind (such as climate change),
where research will be a vital element to their solution, and in the light of the lessons learned
from the pandemic, the topic is highly relevant and urgent.

Purpose of the study

9. The present research proposal has the objective of scrutinizing the current state of the
protection of academic freedom in the context of the COVID-19 pandemic, and suggests how
to ensure high-level, transparent and trustworthy science in the future. The proposal is
therefore not limited to the strict boundaries of academic freedom as a specific manifestation
of the freedom of expression. It approaches academic freedom from a holistic perspective of
human rights, considering also what is needed to ensure that academic freedom in practice
results in qualitative research and deals with new threats, such as deliberate misinformation.

10.  The study will culminate in practical recommendations for the Human Rights Council
and Member States on addressing gaps in protection of academic freedom, and how to
strengthen academic research from a human rights perspective. It will examine the
prerequisites for autonomous and independent research, the institutional autonomy of
research institutions and the free flow of research results. It will also consider the challenge
that deliberate misinformation with regard to science poses to human rights, and make
recommendations on potential action to counter it.

Timeline

11.  The Human Rights Council could consider adopting a relevant resolution at its forty-
eighth session, and the report could be submitted to the Council for consideration at its
session fifty-fourth session. Such a timeline would allow the Advisory Committee to discuss
the topic and to work on the report during its twenty-seventh, twenty-eighth and twenty-ninth
sessions.
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Climate protection technologies and human rights

1. The goal of the proposed study is to examine the extent to which and how current or
developing technologies for climate protection can affect human rights. These technologies
have not been extensively examined from the perspective of human rights; the study could
therefore provide the Human Rights Council with an insight into an underresearched issue of
great importance to societies and States.

New technologies for climate protection

2. The solutions to climate change currently under discussion include geoengineering,
which comprises a set of deliberate, large-scale interventions in the Earth’s climate system
in order to prevent further climate change or even to reverse it. They aim either to reduce the
amount of sunlight reaching the Earth’s atmosphere and becoming trapped by greenhouse
gases (solar radiation management) or to remove the greenhouse gases already released into
the atmosphere by human activities. Such techniques may target either the atmosphere itself,
the terrestrial ecosystems or marine ecosystems. The most commonly advocated ones are
listed below.

Interventions in the atmosphere

Stratospheric aerosol injection: releasing inorganic particles (e.g. sulfur dioxide) into
the upper layer of the atmosphere to create a reflexive barrier that would reduce the
amount of sunlight reaching the Earth

* Cloud seeding: spraying chemicals (such as silver iodide) into clouds to increase
precipitation and cloud cover, which would reflect sunlight back into space

Marine cloud brightening: spraying sea water droplets into marine clouds to make
them whiter and thus able to reflect more sunlight

» Space mirrors: positioning man-made orbital mirror satellites on the outer layer of
Earth’s atmosphere to deflect sunlight

Land-based interventions

» Carbon capture technologies: capturing CO, from fossil power generation and
industrial processes, and either transforming it into liquid and storing (e.g., in depleted
oil and gas reservoirs) or using it in other industrial processes, such as for the
production of concrete for construction through the reaction of CO; with calcifying
minerals

« Direct air capture: capturing CO; directly from the ambient air (,not in industrial
processes), as in the case of carbon capture technologies, for storage or use

Photosynthesis enhancement: genetic engineering of popular plants or crops, such as
rice, to strengthen photosynthetic performance, increasing their yield and carbon
sequestration effectiveness

Enhanced terrestrial weathering: mining and spreading crushed silicate minerals able
to naturally sequester atmospheric CO; (such as olivine) on the land surface

» Ground-based albedo modification: various means, such as painting rooftops white,
covering part of deserts with white polyethylene film to better reflect sunlight, coating
Acrctic ice with small glass beads to insulate melting snowpack and glaciers, clearing
remaining areas of boreal forests to boost reflectivity due to their snow cover
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3.

Interventions in the oceans

 Ocean fertilization: fertilising the ocean with for example iron or nutrients to increase
growth of phytoplankton and algae, which would absorb and draw down atmospheric
CO2, acting as a carbon sink

« Atrtificial upwelling: pumping up cooler, nutrient-rich water from the sea depths to the
surface to stimulate phytoplankton growth and carbon sink potential

» Enhanced marine weathering: adding carbonate minerals to ocean waters on a large
scale to increase their alkalinity and carbon sequestration

 Sea foam enhancing: pumping chemical foaming agents or tiny microbubbles into the
oceans to increase ocean surface reflectivity by thickening natural sea foams

» Ocean sequestration of crop residues: sinking biomass, such as crop waste, into the
ocean, where it remains on the seabed, its carbon content sequestered

» Engineering oceanic heat flows: downwelling ocean currents, thereby carrying carbon
to the ocean depths, to increase their carbon concentration or volume

Applicable international human rights norms

3. There are no treaties imposing specific binding obligations with respect to the use of
new technologies for climate protection that would safeguard the human rights of those
possibly affected. Nonetheless, some international instruments do recognize the need to take
into account human rights in climate action in general. The most important instrument is the
Paris Agreement of the United Nations Framework Convention on Climate Change.
According to the preamble in the Agreement, States, when taking action on climate change,
should “respect, promote and consider their respective obligations on human rights”,
particularly of the groups most affected, such as indigenous peoples and local communities.
There are also non-binding instruments, such as the Malé Declaration on the Human
Dimension of Global Climate Change, adopted by the representatives of small island
developing States in 2007, in which they called upon other States and organizations to take
into account the effects of climate change on human rights. Arguably, such effects also
encompass the human rights implications of actions taken to prevent or mitigate this process.
Also pertinent is the Declaration of the United Nations Conference on the Human
Environment (Stockholm Declaration), according to which everyone has a fundamental right
to live in an environment that permits a life of dignity and well-being. Although not explicitly
mentioning climate, it draws a connection between the realization of human rights and the
environment, of which climate is an integral part.

4, On the other hand, several treaties that are unrelated to human rights may be regarded
as partly limiting geoengineering activities due to environmental considerations. One
example is the United Nations Convention on the Law of the Sea, which requires parties to
the Convention to protect and preserve the marine environment, control pollution and
minimize the release of toxic and harmful substances. The Vienna Convention for the
Protection of the Ozone Layer requires parties to the Convention to prevent adverse effects
on human health and the environment caused by activities in the ozone layer, including the
injection of substances into the atmosphere that might damage it. Lastly, the Convention on
Biological Diversity is widely regarded as prohibiting climate-related geoengineering
activities that may affect biodiversity when they are conducted without adequate science-
based evidence. This is a direct consequence of the precautionary principle provided for in
the Convention, which is based on the presumption that the use of new technologies comes
with more risks than the maintenance of the status quo, and calls for adequate scientific
justification for all actions.

Human rights potentially affected by the use of technologies

5. The impact of new technologies for climate protection on human rights varies,
depending on the exact technology used. In general, however, the use of most technologies
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may have potentially serious or even a grave impact on terrestrial and maritime ecosystems.
The consequences most frequently cited are the reduction in biodiversity, disruptions to food
chains and biogeochemical cycling, possible habitat destruction, the negative impact on soil
caused by chemical agents, and drastic local changes in weather patterns that can result in
natural disasters, such as flooding or droughts. In the case of maritime geoengineering, ocean
acidification and localized excess alkalinity may well be relevant, as also the risk of
eutrophication and anoxia, which are lethal to marine life.

6. Such consequences carry massive direct and indirect risks for the enjoyment of a
number of human rights. Among those most likely to be affected is the right to life,
interpreted in a holistic manner as including the rights to health, adequate nutrition, safe
drinking water and a decent standard of living, as well as to a healthy and safe environment.
This is due to the fact that the implementation of at least a number of indicated technologies
may affect the availability of food and water, limit housing opportunities in certain areas or
cause negative effects for people’s health. The possible changes of weather patterns and the
reduction in biodiversity can also negatively affect the human rights of certain vulnerable
groups, such as peasant and local communities, or indigenous peoples. The latter may run the
risk of being deprived of their territories or sources of livelihood, which would undermine
their right to self-determination and other rights, such as those to their traditional lands and
culture. Even the technologies considered to be the safest and already implemented by some
countries or within the European Union (such as carbon capture schemes) pose risks for
enjoyment of some rights, for example those to life and health, due to possible safety
incidents.

7. Mention might also be made of the impact of new technologies for climate protection
on environmental procedural rights, which are often perceived as falling within the human
rights obligations of States. Geoengineering solutions are very technical and scientific, and
may be pursued by some groups for commercial interest. There is therefore a need for
meaningful public participation in the debate over their use and consequences, and their
influence on decision-making processes, in order to satisfy the requirements of the rights to
information, participation and access to environmental justice.

Conclusion: why a study on climate protection technologies has value

8. Regardless of their ownership (State or private), technologies for climate protection
can work either way: they can both harm and strengthen human rights. The study could help
to identify when and how rights may be violated and/or strengthened.

9. The study would be breaking new ground, given that little research has been
conducted on these issues to date, as also reflected in scholarly literature. The Human Rights
Council would therefore benefit from receiving expert information, particular in view of its
discussions on establishing a special procedure mandate on the adverse impact of climate
change on the full and effective enjoyment of human rights. Furthermore, the research is
interdisciplinary: it requires advanced technical knowledge, legal expertise and a good level
of imagination. By crosscutting various spheres of life, its added value is undeniable.

10.  Climate protection technologies are a crucial part of mitigating the climate crisis, the
most pertinent global threat today, regardless of national interests or geographical location.
They are therefore of vital importance to all States Members of the United Nations.

11.  The topic is of utmost interest to communities everywhere. Work on the report would
entail several online seminars and panel discussions organized to obtain expert insights into
the issue and to promote awareness-raising in the general public.
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IV. Practices negatively affecting the human rights of migrants

A

Introduction

1. The situation of human rights of persons fleeing their country of origin constitutes one
of the most pressing human rights issues today. Large movements of forced and irregular
migrants in recent years have highlighted the precarious and vulnerable situation of those
seeking shelter abroad, and the inadequacy of responses given to this challenge.® The
numbers reveal the magnitude of the problem. According to the Department of Economic
and Social Affairs, forced international migration is growing faster than voluntary migration.
In the period 2010-2017, the number of refugees and asylum seekers increased at an annual
average rate of more than 8 per cent (13 million people) compared with less than 2 per cent
for those who migrate voluntarily. As at 2017, more than 83 per cent of refugees and asylum
seekers lived in the less developed regions of the Global South.®

2. In recent years, increasing humbers of people have sought to reach Europe through
two main routes: the Eastern Mediterranean and Balkan land route, mainly used by migrants
from Afghanistan, the Islamic Republic of Iran, Irag, Pakistan and the Syrian Arab Republic;
and the Central Mediterranean route, which reaches Europe by sea, crossing from Libya and
mainly used by migrants from West Africa and the Horn of Africa. It is estimated that, of the
1.6 million people who have tried to cross the Mediterranean since 2015, some 16,000 have
perished along the way. In 2015 and 2016 alone, 9,000 people died.*® In the same period, one
million migrants arrived in Europe.

3. The sudden massive influx of irregular migrants clearly poses a challenge to States.
The lack of a satisfactory solution to this tragedy, however, continues to shake the human
conscience and the values upon which international human rights protection is built.
Humanitarian organizations present in the field insist that the current set of policies
implemented are wholly inadequate. They blame political leaders for turning a blind eye to
such a dramatic situation while sending the message that the drowning of people is “an
acceptable price to pay in order to stem the flow in the Central Mediterranean”.! The
excessive securitization of borders has led to the normalization of restrictive measures and
practices that are at best questionable from a human rights perspective. Likewise, the
criminalization of irregular migration has had a profound impact on the work of humanitarian
organizations, which find themselves unable to play their role as providers of assistance and
monitors of public policies.

4. In fact, the critical situation in the Mediterranean Sea has brought to light existing
protection gaps, not only in relation to people seeking asylum but most importantly in cases
where migrants fall outside the specific legal category of “refugee”. Not in vain, human rights
experts and monitoring bodies have repeatedly drawn attention to the serious concerns posed
by the policies and practices that States are deploying on the ground.

5. In 2016, the Office of the United Nations High Commissioner for Human Rights
(OHCHR) carried out a series of field missions to assess the policies followed by some States
in response to the increasing migratory pressure on their borders. In its report on the global
issue of unaccompanied migrant children and human rights (A/HRC/36/51), the Advisory
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For the purposes of the present report, the term “migrant” includes refugees and asylum seekers,
international migrants in an irregular situation, trafficked persons, smuggled migrants, and other
categories of non-citizens, including stateless persons. It does not cover regular flows of migrants from
one country to another.

A total of 3.5 per cent of the global population (more than 272 million people) are migrants. This
number includes regular and irregular migration. See United Nations Department of Economic and
Social Affairs, Population Facts, No. 2019/4, September 2019.

For more information, see International Organization for Migration (IOM), Fatal Journeys: Missing
Migrant Children, Vol. 4, 2019, pp. vii and 10. IOM reports that more than 32,000 migrants around the
world have lost their lives since 2014, while stressing that the true number of fatalities is unknown,
since some bodies may never be found and many migrants may be never identified.

Joanne Liu, “Europe must act now to end preventable deaths in Libya and at sea”, Médecins Sans
Frontieres, 6 August 2019.

GE.21-12110



A/HRC/AC/26/2

Committee found important shortcomings in the assistance and protection provided to
migrants, particularly the most vulnerable ones, namely, unaccompanied minors.*? It shows
how migration policies are mainly oriented to respond to the increasing migratory pressure
from a security-oriented approach. States have implemented different measures, such as
deterring the entry of migrants into their territory by the use of force and other dangerous
border control practices, which implies reinforcing police and military powers in the context
of migration; the criminalization of irregular entry or stay; arbitrary and prolonged
immigration detention, in contravention of national and international law; and favouring the
expulsion of those who have managed to enter the country (swift return proceedings). The
joint application of these measures, particularly in border areas, exacerbates the already
vulnerable situation of migrants, who are ultimately deprived of their rights and too often left
with no meaningful means to claim them.

6. Particularly worrying is the extensive use by States of detention in border
management as a deterrent against migrants, too often as a means of preventing their access
to justice.* The European Union, for example, is pursuing the policy of establishing reception
and identification centres (“hotspots”) to assist Member States confronted by large numbers
of irregular migrants.* Human rights organizations and experts claim that the facilities,
particularly those established on five Greek Aegean islands, are de facto detention centres,
where people are basically kept in violation of their most fundamental right to liberty and
deprived of a number of other human rights, including the rights to health, housing, and
family, the prohibition of torture and ill-treatment, and the right to asylum or any other
protection under international human rights law.*®

7. Such measures constitute a barrier to the full enjoyment of human rights and hinder
the access of migrants to protection, in blatant disregard of international human rights
obligations and commitments. ¢ In the long run, ignoring the human rights approach to forced
and irregular migration will further erode the sense of humanity and the systems of
protection. Marginalization, unattended basic needs and a lack of accountability for human
rights violations may also trigger a great sense of injustice and frustration: a fertile breeding
ground for radicalization and terrorism.

Proposed study

8. Even if the causes of mass migrant movements (whether of refugees or migrant
workers in regular or irregular situations) fall outside the scope of the study proposed, the
main drivers pushing people to leave their home countries today have an impact on their
protection and, therefore, cannot be completely ignored. International refugee law has
traditionally provided protection to people fleeing from persecution and armed conflict (States
have shown, however, a worrying trend towards the erosion of the fundamental principles underlying
international refugee law). However, such protection cannot be extended to most present-day
cases, which are the result of poverty and increasing economic inequalities. Human rights are
at the core of such movements: people on the move are seeking a safe and dignified life,
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OHCHR has identified a number of human rights concerns: (1) criminalization of irregular entry or
stay; (2) procedures related to the prohibition of arbitrary or collective expulsion and non-refoulement;
(3) identification of vulnerabilities; (4) access to services; (5) the right to information; (6) the rights to
liberty, due process and a fair trial; (7) conditions in detention; (8) conditions in settlements, camps or
other locations; (9) the protection of children; (10) xenophobia, incitement to hatred and violence
against migrants; and (11) human rights monitoring. See “In Search of Dignity: Report on the human
rights of migrants at Europe’s borders”, 2017.

See A/HRC/23/46, paras. 47-54 and 77, and A/HRC/35/25, para. 58.

The European Union “hotspot” approach was conceptualized in the European Agenda on Migration in
April 2015 to assist frontline Member States confronted with large numbers of migrants in registering
those who come, addressing initial reception needs, identifying vulnerabilities and undertaking security
checks. It applies to all disembarkations of persons rescued at sea and to non-authorized landings in the
eastern Aegean islands (Lesbos, Kios, Samos, Kos and Leros) and in certain areas of southern Italy.
Asylum and return procedures are also implemented in hotspots.

OHCHR, “In Search of Dignity”, pp. 11-13.

Ibid., p. 41.
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which also comprises at least minimum protection for their economic, social and cultural
rights and greater respect for their most fundamental civil and political rights.

9. International standards aimed at strengthening the protection of the most vulnerable
migrants, namely those who do not have the status of refugees, are still to be developed.’
The Special Rapporteur on the human rights of migrants is contributing to shape the scope
of State obligations. In addition, OHCHR has drafted a series of principles and guidelines on
the treatment of migrants aimed at fostering human rights-compliant practices.*® The situation
on the ground reveals, however, the absence of a right-based approach in the implementation
of national migration policies.'®

10.  The issue of the human rights of migrants has been on the agenda of the Human Rights
Council for a number of years.? In this connection, the United Nations High Commissioner
for Human Rights, during the Human Rights Council retreat on 21 October 2019, suggested that
the Council should undertake a more systematic and proactive approach on this topic by, inter
alia, requesting the Advisory Committee to undertake a global investigation of practices that
cause or exacerbate violations and abuses against migrants.

11.  The proposed study could therefore analyse, from a human rights perspective, some
of the most worrying contemporary trends in order to assess the extent to which current laws,
policies and practices may lead to or facilitate human rights violations. Some examples
include:

(@)  The criminalization of solidarity: some countries have introduced the offence
of “solidarity” by means of which they seek to dissuade their nationals from helping irregular
migrants by imposing fines in the event of the provision of any kind of help.?! The
penalization of civil society organizations deploying rescue vessels in the central
Mediterranean is an example of this.??

(b)  Pushback policies: measures used to force refugees and migrants back over a
border, generally immediately after they have crossed it. This includes incidents of dangerous
interception practices at sea.

(c)  Collective expulsions: measures that ignore the prohibition of collective
expulsions, since they do not take into account the individual circumstances of migrants left
without any possibility of applying for asylum or putting forward their case against expulsion.
The prospect of indefinite detention or detention in deplorable conditions may lead to
coercive return processes that disregard any meaningful consent given.

(d) Bilateral agreements: agreements that undermine the principle of non-
refoulement, allowing for the return of anyone to a country where they could be at risk of
torture, cruel, inhuman and degrading treatment.?

30.  Giventhe importance of mixed migratory movements within and around the European
Mediterranean region, it is important to examine the complex issues of border control and
management within the European Union, as implemented by its Member States, from a global
perspective. The study would therefore address the implications of European Union policies
and practices in countries of transit of migrants en route to European Union countries, and
more specifically the policy of setting up “hotspots” (see para. 24 above), even though such
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See for example E/C.12/2017/1; Committee against Torture general comment No. 4 (2017) on the
implementation of article 3 in the context of article 22, para. 18 (g); OHCHR and Global Migration
Group, Principles and Guidelines, Supported by Practical Guidance, on the Human Rights Protection
of Migrants in Vulnerable Situations (2014); and A/HRC/33/67.

See A/HRC/36/42; the OHCHR Recommended Principles and Guidelines on Human Rights at
International Borders (2018); the Principles and Guidelines, Supported by Practical Guidance, on the
Human Rights Protection of Migrants in Vulnerable Situations; and A/HRC/33/67 and A/69/277.

See OHCHR, “In Search of Dignity”, and the Recommended Principles and Guidelines on Human
Rights at International Borders.

See Human Rights Council resolutions 32/14, 35/17 and 41/7.

Paul Hockenos, “Europe has criminalized humanitarianism”, Foreign Policy, 1 August 2018.

See Caritas Europa, “The ‘criminalisation’ of solidarity towards migrants”, 20 June 2019; and Solidar,
“Italy is now formally criminalizing solidarity”, 6 August 2019.

See A/HRC/29/36, para. 39.
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reception centres inside external border Member States have led to criticism due to the legal
vacuum in which migrants are left.

12.  Organizations present in the field consider unacceptable the generalization of
situations of deprivation of freedom without a clear and precise legal basis, particularly when
asylum procedures are extremely slow; migrants are often held against their will for months
in hotspots while awaiting a decision from appeal committees.?* The European Union Agency
for Fundamental Rights recently concluded that the hotspot approach did not conform to the
Charter of Fundamental Rights of the European Union. It found that shortcomings in the
realization of human rights were not being addressed through concerted legislative, policy or
operational responses at either the European Union or national level.?

13.  The progressive normalization of the above-mentioned measures leaves aside human
rights considerations from legislative and policymaking processes. As a result, laws and
policies instead prioritize security and other aspects, such as efficiency and fast-track
returns.?® In this regard, the Special Rapporteur on the human rights of migrants has called
attention to the current difficulties to develop more efficient evidence- and human rights-
based policies in a context where negative perceptions of migrants are prompted by a rise in
nationalist populist parties and tragic terrorist attacks around the world (A/HRC/35/25, para.
22).

Methodology

14.  The aim of the study is to identify policies, practices and national legislation of
concern, as well as possible avenues to adequately address protection gaps. Host States must,
by default, ensure that human rights are respected, protected and fulfilled; however, the
capacity of receiving States to do so may be overstretched, particularly in cases of sudden or
prolonged movements. With this view in mind, the question is how human rights-based
approaches can be effectively promoted in emerging global migration governance policies,
and the extent to which existing frameworks and mechanisms allow for a meaningful
protection of migrants’ rights.

15.  Inthis regard, the study must address the question of the effective access of migrants
to justice. This requires an assessment of existing national mechanism and procedures in
providing meaningful redress and remedies to migrants for violations, together with an
analysis of the role and decisions of relevant human rights-monitoring bodies.?”

16.  As a first step, it is envisaged to undertake a review of all the relevant reports
published on the subject in recent years, including the work of the treaty bodies. Contact
would be established with the Special Rapporteur on the human rights of migrants and
OHCHR staff advising on this theme. Other relevant information would be systematically
gathered from international organizations, including OHCHR, IOM, the African Union, the
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Non-governmental organizations in the field, international bodies (including OHCHR), the Special
Rapporteur on the human rights of migrants and the European Committee for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment have often denounced human rights violations,
overcrowding in reception centres, insecurity, insalubrity and lack of hygiene, sexual violence, repeated
abuses of children’s rights, failure to take into account situations of vulnerability, limited or non-
existent access to information and rights, and the denial of the right of asylum.

In 2019, the Agency concluded that the situation in the hotspots set up in Greece and Italy had little
improved, since most of the 21 recommendations made in 2016 had not been implemented. See
European Union Agency for Fundamental Rights, “Update of the 2016 FRA Opinion on fundamental
rights in the ‘hotspots’ set up in Greece and Italy”, 11 March 2019; and its Opinion 5/2016 of 29
November 2016.

Allegedly, the fight against human smuggling and trafficking is used as a migration management tool
for stricter migration regimes, the protection of victims often being only a secondary concern. See
Caritas Europa, “The ‘criminalisation’ of solidarity”.

In a recent case, for example, the European Court of Human Rights concluded that remedies proposed
to detained migrants in emergency reception centres in Greece were neither accessible nor sufficient.
See European Database of Asylum Law, “Kaak and others v Greece: lack of an effective remedy
constitutes a violation under Article 5 § 4”, 3 October 2019.
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Organization of American States and the European Union, as well as from States, non-
governmental organizations and other stakeholders.

17.  The applicable human rights framework must be read in line with the political
commitments undertaken by States under the Global Compact for Safe, Orderly and Regular
Migration, the first multilateral and non-legally binding cooperative framework on
migration.?® In the New York Declaration for Refugees and Migrants, adopted by the General
Assembly in its resolution 71/1 on 19 September 2016, States reaffirmed their commitment
to protect the safety, dignity and human rights and fundamental freedoms of all migrants,
regardless of their migratory status, at all times. They would consider reviewing policies that
criminalized cross-border movements, and would pursue alternatives to detention while
assessing the legal status of the migrant. They also recalled that any type of return must be
conducted in keeping with the best interests of children and with the right to a due process of
law. More generally, States agreed to consider reviewing migration policies with a view to
examining their possible unintended negative consequences.

18.  The study will also foster interlinkages and synergies with the objectives of the Global
Compact for Safe, Orderly and Regular Migration and targets 8.8 and 10.7 of the Sustainable
Development Goals. Development strategies must ensure that migrants are not further
marginalized, disempowered, excluded or left behind. They cannot be seen merely as
commaodities or instruments for the economic development of others (A/HRC/36/42, para.
23). This requires a reflection on ways to enhance international cooperation to ensure non-
discriminatory access to economic, social and cultural rights and associated services (in
particular education and health). It also requires regular pathways for safe and orderly
migration and the protection of the labour rights of migrants, as well as support for
reintegration policies and programmes, among other things. In this connection, the Special
Rapporteur on the human rights of migrants has proposed the development of a human rights-
and evidence-based governance framework for international migration and mobility (the
“2035 agenda for facilitating human mobility”) that deserves to be analysed (see
A/HRC/35/25).22

Way forward and challenges

19.  The Human Rights Council could give the Advisory Committee a mandate to draft a
report on the above topic in the operative part of either a specific resolution on the protection
of the human rights of migrants (or any other draft resolution connected with this topic), or
its annual resolution renewing the mandate of the Special Rapporteur on the human rights of
migrants.

20.  The study will show how the integration of a human rights perspective is an essential
aspect in the process towards achieving a sustainable global migration governance system. It
will support States in shaping their migration policies in accordance with human rights
standards, bearing in mind the difficulties they face in confronting an increasing influx of
migrants. The aim is to provide a broader overview of shortcomings in protection and
worrying trends, without overlooking the concerns of States hosting or having received the
largest numbers of forced and irregular migrants in recent years.

Timeline

21.  The Human Rights Council could consider giving the aforementioned mandate for a
study in a resolution at its forty-eighth session. The Advisory Committee could then submit
the study to the Council for consideration at its fifty-fourth session, in September 2023. In

28

29

The compact was adopted at an intergovernmental conference in Marrakech on 11 December 2018 and
adopted by the General Assembly on 19 December 2018 in its resolution 73/195. The United Nations
High Commissioner for Refugees presented the global compact on refugees as part of his 2018 annual
report to the General Assembly (A/73/12 (Part I1)).

The agenda would translate the 2030 Agenda for Sustainable Development into eight achievable human
mobility goals, together with targets and indicators, aimed at facilitating human mobility over the next
15 years.
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this way, the Committee could discuss the topic and work on the report during its twenty-
seventh, twenty-eighth and twenty-ninth sessions.
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