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Impossibility to sue by reason of fo~£~ maj~~

Suspension of terms of prescription is provided fJr in lee;al systems as tl1e

consequence of certain facts which form impediments for the creditor to interrupt.

prescription, in particular where the legal action against the debtor is prevented

bytspecified circumstances. In some legal systems for these circumstances the

term J:orce m~~eur~ is used; however, this term is not adequate to the consequences

connected with it. In some legal systems the uce ::>f the term force majeure is

limited only to the circumstances exempting tue debt::>r from the duty to pay

damages. F::>r these reasons it would be better to use the term ··circumstances

cau.sing sur,pension of prescriptionft
• This term covers the cases where the period

of prescription. does not run for the period during which the specifi~d impediment

exists; after the impediment ceases to exist the course of the term of prescription

continues to run so that even the time elapsed before the occurrence of the

impediment is therein included.

Circumstances taken into consideration by states in this conney,ion may be

characterized by the foll::>Wing legal rules:

Under the provisions ::>f Sovie~ law, suspension is mainly caused by

force maJe~ and by moratorium g~anted and declared by the respective

authorities for the performance of obligations (see art. 85 of the Civil C~de

of the Russian S::>viet Federal Republic). According to this legisla"cion moratorium

is not c::>vzred by force majeur~, These impediments must occur in the course of

the le.st six months of the per:tod 6f prescr~ption. The ~~rm is .l~ngt~ned by .

siy. months running from the day on which the impediment has ceased to exist, but

at the maxi.mum by the time of duration of the period of prescription, if the

same is shorter.

German law enumerates separate grounds for suspension (articles 202 to 207
of the Civil Code). The principal ground for suspension is the fact that

moratorilun has been granted, or that the obliged party is entitled to refuse to

perform for a certain period of time. Further, suspension takes place if the

right cannot be exercised ~Jing to the suspension of activities of tte respective

court, or Wing to force ma,jeure, but only in such G.8ses where such impediments

exist in the course of the last six months of the period of prescription. The

prescription continues against a person who does not possess the capacity to make
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legal acts, even in such cases where succpp.rson has not a statutory representative;

however, in this case the prescription may be terminated only after the lapse o~

six months running from the date on which the incapable person agai~ acquired his

capacity to make legal acts, or where a statutory representative has been appointed
~or him.

Under French law there is a series of grounds for the suspension of

prescription and in particular the old principle is applied according to which the

prescription shall not run against a person whorl')('s not possess the capacity to
make legal acts.

In practice additional grounds for suspension have been adopted, as for

example, the crec.:i.tor 's lack of knowledge of the existence of claims, for which

the creditor is not responsible, impediments qualifying as !2!£~i~~, and
the like.

Under English law it is mainly the incapacity to make legal aC"i".s which is

considered to be grounds for suspension (art. 22 of the LimitatL:m Act of 1939).e Under the provision of section 91 of the Czechoslovak Interr.ationalTrade Code

the term of prescription is suspend4d during the time in which the entitled person

could not assert his claim in COUrt (before arbitrator) or during which he cannot

continue in recovering his claim because 0:: impediments supervening on the part

of,Lattributable tiJ the Obliged party '\Thich could not be prevented by the entitled
person.

of the General Conditions of the Council for Kutual Economic

of term of prescription is suspended if the filing of the

ac(jj"~;} is hindered by an event having the character of i'oree majeure wrdch occurs

or exercises its influence in the course of the term of prescription. ~he tiw~

during which the course of the term of prescription was suspended is not incluced
in the term of prescription.

Many other cases for suspension are specified in various legal rules; however,

most of them are not suitable for the purposes of international trade. On the

other hand, imp<- diments which are relevant to international trade (e.g. the

interruption of payment or trade relations between the countries of the creditor

and the debtor, influence of political events on the perfol~nce of international

4It0bligations) are mostly not reflected in municipal rules on suspension of
prescription.
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In framing uniform rules, a sufficiently general fo~nulation of circumstances

causing suspemdon is needed so tha.t sucL formulation may include beterogeneous

impediments occurring in international trade. On the ot.her band, the concept of

forc~__~ajeur~ should not be used without defining it as it is too vague and

interp?eted in different ways in legal systems. The rule should use as its pasis

those impediments which the entitled person can neither prevent nor overcome.

It is necessary to inquire whether suspension should be applied in any stage

of the term of prescription. (Here a disadvantage arises from certain doubts

concerning the course and termination of the time period of prescription.) Or

should suspension be applied only at a certain time prior to the termination .of the

term of pl'esc:riptj)nf (This disfavours the creditor who has in fact Cl, shorter

period witbin which the action may be filed.)

It should finally b~ considered whether suspension may be applied for an

unlimited per:Lod of time. In the alternative, should it not be a:lDllt,ced, in the

interest of legal security and stabilization, that after the lapse of a

SUfficiently long period of time the prescription is to be considered as effective

under all circumstances?

The rules governing suspension of the prescriptive period should cover

miscopduct of the debtor preventing the creditor fram exercising his rights

(para. 67 of the report of the Working Group, document A/CN.9!30 of 3 November 1969).
This is suggc8ted since the concept of fraud is not uniformly acceptsd by legal

syste~s and its contents may be interpreted in different ways. In addition, rules

on c":spension should cover cases where the debtor conceals his identity, his

adC7E.Ss or his relationship to the transaction in such a way as to prevent suit by

the creditor. The Working Group, during its first session, tentatively approved

the foll~1ing language:

"Where one party has been prevented from exercising his rights by the
other party's intentional misrepresentation for concea:emnt of his identity
(capacity) or address, prescription shall in anY case take effect earlier
than (:rv,: ~;~er after the other party. knew or reasonably should have k:.no\m the
concealed fact. 11

It may be useful to try to cover these cases by a sufficiently wide concept

of force majeure as there are some common features ~or th~se impediments, e.g. the

impossibility of the creditor to prevent or overcome them.
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As a basis fOr discussion, the follO'dng wordir,tg mey be used:

'~fuere a creditor has been prevented from exeroising his rights owing
to an impediment not supervening on his pe.rt fjiot attributable to hir.il which
he could neither avoid nor overcane, the prescription shall n:::>t take effect
before the expi.ry of :::>ne year fram. the dat.e on which the relevant impediment
ce,~sed to exist or could be overcome." £i.rt. 8 :::>f the Czechoslovak draft
canventio}l7

According to this wording, only circumstances on the part of Lattributable to

th!7 cre~itor (such as lack of money to start jucicial proceedings etc.) would be

excluded. So-calJed external circumstances as well as the i.rnpediments on the part

of Lattributable ~27 the debtor would be included, provided that they cannot be

prevented or avc.i:'ccme by the creditor. This wording would cover the intentional

misrepresentation or concealment of identity or address of the debtor, as well as

the impossibility to start jUdicial or arbitration proceedings against the debtor

owing to lack of knowledge of his address, which he may have changed. The concept

of intention should not be accepted as it is very difficult to prG?e it.

The condition that the creditor has ta::en all appropriate m~ai3ures with a view

to preserving his rights is not expressly included but this principle is covered

by the text "he could neither avoid n,or overccme".

. This rule would cover the cases of lack of capacity to make legal acts, too.

Conflicts of laws and the uniform rules_. ------
(1) The relation between the unified rules and the norms covering con~licts

of laws may.be solved in several ways:
(a) The first solution: This would be based on the principle that the rules

of private :i.nternational l~w shall be excluded for the purpose of the uniform

regQlation of prescription. It follows from this principle, accepted by the Thlgue

Uniform Laws en International Sales of Goods, that only ;Lex fori is to be applied

and the uniform rules are imposed even on parties whose States have not adhered to

the conver.tio~, even for such cases where under the rules of private international

law the law 01' the signatory State would not be applicaole (i.e. uuder the

governing conflict rules the law of the State which has not adhered to the

convention ought to be applied).
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(b) A second solution: The system. whereby the uniform rules on prescription

would be applied only when the places of business of both parties are in the

territories of Contracting states.

(c) A third solution: The application of the uniform rules is dependent on

tpe solution of conflicts of laws.

(2) These principles were discussed curing the third session of the

Commission in connexion with the international sale of gocds and the following

revision of article 2 of ULIS was recommended:

"The present Lay! is applicable

tl (e) lrrespective of any rules of private international la~i,1 when the
place ;)1.' badness ,')f each ,')f the contracting parties is in the territory
of'=': C:>n:Lracting state which has adopted the present Law without any
rese;rvntion which w,')uld preclude its application to the contract;

"(h) when the rules of private international law indicl::te that the
applicable law is the law of a Contracting state which has a~o9ted the
present law without any reseriration which would preclude its applicati,')n
to the contract". (UNICTRAL III/CPP/16/Adq..l, para. 10)

It was agreed that the subS',,"J.'1ce of the proposed wording should be the basis

for further work by the Wvrking Group on Sales.

(3) It may be useful to accept the same solution for the convention on

prescription, SUbject to a necessary modification.

lln,.e present La"J is appli.cs.ble to extensive prescription concerning
international sale of goods.

n(a) irrespective of any rules of private international la"1 when the
place of business of the seller and the place of business of ths buyer are
in the territories ,')f C,')ntracti~g states which have adopted the prese~t

Law wit.ilOut any reservation which would preclude its appl5.catio:l to t)1E.
prescription;

II (b) when the rules of private international la,,;] indicate that the
applicable law is the law of a Contracting state which has adopted the
presc;ct l,aw without any reservation 'W'1ich 'Would preclr:.de its ap91ication to
the prescription. It [Art. 1 of the Czechoslovak draft Convent:i.JrJ

It may be ureful to discuss the question whether a conflict ru}~ solving the

question ot applicable law according to SUb-paragraph (t) should not be included

in the law. The conflict problem of prescription should be solved on the basis

of lex cal1sae ..
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