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Impossibility to sue by reason of I[oree majeure

=%

Suspension of terms of prescription is provided for in legal systems as the
consequénce of certain facts which form impediments for the creditor tq interrupt ¥
prescription, in particular where the legal action against the debtor is preverited
by*specified circumstances. In some legal systems for these circumstances the

term force majeure is used; however, this term is not adequate to the consequences

connected with it. In some legal systems the uce of the term force majeure is

limited only to the circumstances exempting thie debtor from the duty to pay
damages. For these reasons it would be better to use the term "circumstances |
causing suspensicn of prescription”. This term covers the cases where the period ,
of prescription does not run for the period during which the specified impediment _ .
exists; after the impediment ceases to exist the course of the term of prescription .
continues to run so that even the time elapsedrbefore\the occurtence of the
impediment is therein included.
Circumstances taken into consideration by States in this connexion may be
characterized by the following leégal rules: , .
Under the provisions of Sovie: law, suspension is mainly caused by

force majeure and by moratorium granted and declared by the respective

authorities for the performance of obligations (see art. 85 of the Civil Code
of the Russian Soviet Federal Republic). According to this legislation moratorium

is not covered by force majeure. These impediments must occur in the course of

the lzst six months of the period of prescription. The torm is.lengthened by

si¥ months running from the day on which the impediment has ceased to exist, but

at the maximum by the time of duration of the period of prescription, if the
same is shorter,

German law enumerates separate grounds for suspension (articles 202 to 207
of the Civil Code). The principal ground for suspension is the fact that
moratorium has been granted, or that the obliged party is entitled to refuse to
perform for & certain period of time. Further, suspension takes place if the

right cannot be exercised owing to the suspension of activities of tie respective

court, or owing to force majeure, but only in such gases where such impediments
exist in the course of the last six months of the period of prescription. The
prescription continues against a person who does not possess the capacity to make .
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legal acts, even in such cases where suck person has not a statutory representative;
however, in this case the prescription may be terminated only after the lapse of
§ix months running from the date on which the incapable person again acquired his
capacity to make legal acts, or where & statutory repregsentative has been appointed
for him.

Under French law there is a ‘series of grounds for the suspension of
prescription and in particular the old principle is applied according to which the
prescription shall not run agalnst a person who 7oes not possess the capacity to

make legal acts.

“In practice additional graunds for suspension have been adopted, as for

'éxample, the creditor's lack of knowledge of the existence of claims, for which

the creditor is not responsible, 1mped1ments qualifying as force majeure, and
the like,

Under English law it is mainly the incapacity to meke legal acis which is
considered to be grounds for suspension (art. 22 of the Limitation fAct of 1939).

' Under the provision of section 91 of the Czechoslovak Internstional Trade Code

the term of prescription is suspendsd during the time in which the entitled person
could not assert his claim in court (before arbitrator) or during which he cannot
continue in recovering his claim because o7 impedinents supervening on the part «
of [attributable to/ the obliged party uhich could not be prevented by the entitled
person.

Under article 98 of the General Conditions of the Council for Mutual Economic
Assistance the course of term of prescription is suspended if the filing of the
actisn is hindered by an event having the character of Foree majeure which occurs
or excrcises its influence in the course of the term of prescription., ihe time

during which the course of the term of prescription was suspended is not included
in the term of prescriptlon.

Many other cases for suspension are specified in various legal rules; however,
most of them are not suitable for the purposes of international trade. On the
other hand, impcdiments which are relevant to international trade (e.g. the
interruption of payment or trade relations between the countries of the creditor
and the debtor, influence of political events on the performance of international

.obligations) are mostly not reflected in municipal rules on suspension of

prescription.
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In framing uniform rules, a sufficiently general foraulation of circumstances
causing suspension is needed so that suck formulation may include heferogeneous
impediments occurring in international trade. On the other hand; the concept of
force majeure should not be used without defining it as it is too vague and
interpreted in different ways in legal systems. The rule should use as its basis
those impadiments which the entitled person ocan neither prevent nor overcome.

It is necessary to inquire whether suspensiou should be applied in any stage
of the term of prescription. (Here a disadvantage arises from certain doubts
concerning the course and termination of the time period of prescription.) Or
should suspension be applied only at a certain time prior to the termination of the
term of prescription? (This disfavours the creditor who has in fact a shorter
pericd witlin which the action may be filed.) , f

It should finally be considered whether suspension may be applied for an
unlimited period of time. In the alternative, should it not be admitted, in the
interest of legal security and stabilization, that after the lapse of a
sufficiently long periodbof time the prescription is to be considered as effective
under all circumstances?

The rules governing suspension of the prescriptive period should cover
misconduct of the debtor preventing the creditor from exercising his rights
(para. 67 of the report of the Working Group, document A/CN.9/30 of 3 November 1969),
This is suggested since the concept of fraud is not uniformly accepted by legal
systems and its contents may be interpreted in different ways. In addition, rules
on cspension should cover cases where the debtor conceals his identity, his
adlress or his relationship to the transaction in such a way as to prevent suit by
the creditor. The Working Group, during its first session, tentatively approved
the Tollowing language:

"Where one party has been prevented from exefcising his rights by the
other party's intentional misrepresentation for concezlemnt of his identity

(capacity) or address, prescription shall in any case take effect esriier

than on= yeer after the other party knew or reasonably should have known the
concegled fact,"

It may be useful to try to cover these cases by a sufficiently wide concept

of force majeure as there are some common features for these impediments, e.g. the

impossibility of the creditor to prevent or overcome them.
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As a basis for discussion, the following wording mey be used:

"Where a creditor has been prevented from exercising his rights owing
to an impediment not supervening on his pert Zﬁot attributable to hig7 which
he could neither avoid nor overcome, the prescription shall not take effect
. before the expiry of one year from the date on which the relevant impediment
ceased to exist or could be overcome." [fArt. 8 of the Czechoslovak draft
Canventiqg7
According to this wording, only circumstances on the part of [gftributable to
the] creditor (such as lack of money to start judicial proceedings ete.) would be
excluded. So-called external circumstances as well as the impediments on the part
of [attributable o/ the debtor would be included, provided that they cannot be
prevented or overcome by the creditor. This wording would cover the intentional
misrepresentation or concealment of identity or address of the debior, as well as
the impossibility to start judicial or arbitration proceedings against the debtor
owing o lack of knowledge of his address, which he may have changed. The concept
of intention should not be accepted as it is very difficult to pruve it.
The condition that the creditor has taen all appropriate measures with a view
to preserving his rights is not expressly included but this principle is covered
by the text "he could neither avoid nor overcome".

. '

This rule would cover the cases of lack of capacity to meke legal acts, to0.

Conflicts of laws and the uniform rules

(1) The relation between the unified rules and the norms covering conflicts
of laws may be solved in several ways:

(a) The first solution: This would be based on the principle that the rules
of private international law shall be excluded for the purpose of the uniform
regulation of prescription. It follows from this principle, accepteca by the Eague
Uniform Laws on International Sales of Goods, that only lex fori is to be applied
and the uniform rules are imposed even on parties whose States have not adhered to
the convertior, even for such cases where under the rules of private international
law the law oF the signatory State would not be applicasle (i.e. wader the
governing conflict rules the law of the State which has not adhered to the
convention ought to be applied).
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(b) A second solution: The system whereby the uniform rules on prescription

would be applied only when the places of business of both parties are in the
territories of Contracting States. ‘

(¢) A third solution: The application of the uniform rules is dependent on

the soluticn of conflicts of laws.

(2) 1Tnese principles were discussed during the third session of the
Commission in connexion with the international sale of gocds and the followihg
revision of article 2 of ULIS was recommended:

"The present Lew is aprlicable

"(a) drrespective of any rules of private international law when the
place of husriness of each of the contracting parties is in the territory
of = Contracting State which has adopted the present Law witliout any
reservation which would preclude its application to the contract;

"(h) when the rules of private international law indiccte that the
applicatle law is the law of a Contracting State which has adopfed the
present law without any reservation which would preclude iis zpplication
to the contract". (UNICTRAL III/CRP,/15/Add.l, para. 10)

It was agreed that the subslaace of the proposed wording should be the basis
for further work by the Working Group on Sales.

(3) It may be useful to accept the same solution for the convention on
prescription, subject to a necessary modification.

"™e present Law is applicable to extensive prescription concerning
international sale of goods.

"{a) irrespective of any rules of private international law when the
place of business of the seller and the place of business of the buyer are
in the territories of Contracting States which have adopted the presant
Law without any reservation which would preclude its applicatioca to the
prescription;

"(b)  when the rules of private international law indicate that the

applicable law is the law of a Contracting State which has adopted the

presert Taw without any reservation which would preclude its application to

the prescription.” /fArt. 1 of the Czechoslovak draft Conventid:/

Tt may be vreful to discuss the question whether a conflict ruie solving the
question of applicable law according to sub~-paragraph (b} shéuld not be included
in the law. The conflict problem of prescription should be solved on the basis .
of lex causze.




