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Summary

The Commission on Human Rights, in its resolution 2003/56, requested the Special
Rapporteur on the situation of human rights and fundamental freedoms of indigenous people to
continue working on the topics included in hisfirst report, in particular, those that impact on the
situation of the human rights and fundamental freedoms of indigenous people, which may
contribute to advancing the debate on fundamental issues of the draft United Nations declaration
on the rights of indigenous peoples. 1n accordance with this resolution, the Special Rapporteur
herewith transmits to the Commission the conclusions and recommendations of the
Expert Seminar on Indigenous Peoples and the Administration of Justice held in Madrid from
12 to 14 November 2003.

The Special Rapporteur believes that the administration of justiceis of great importance
to indigenous peoples, as became evident in the latest discussions in the Working Group on a
draft United Nations declaration on the rights of indigenous peoples, and has therefore
concentrated on analysing thisissue in his main report (E/CN.4/2004/80). Thisisalso why the
Specia Rapporteur is transmitting to the Commission, for its information, a summary of the
issues discussed and the conclusions and recommendations adopted at the seminar.

The expert seminar was organized by the Office of the United Nations High
Commissioner for Human Rights in accordance with the above-mentioned resolution, in
cooperation with the National University for Distance Education (UNED) at the UNED
Faculty of Political Science and Law in Madrid. It was attended by over 100 experts on the
administration of justice, government representatives, academics and representatives of
non-governmental organizations.
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I ntroduction

1 In its resolution 2003/56, the Commission on Human Rights took note of the intention of
the Office of the United Nations High Commissioner for Human Rights to organize, making use
of voluntary contributions, a seminar on the administration of justice to assist the Specia
Rapporteur in examining one of the issues of greatest interest to indigenous peoples, which was
identified as important in the discussions of the Commission’s Working Group on a draft

United Nations declaration on the rights of indigenous peoples. This issue has been analysed by
the Special Rapporteur and is the main topic of the report he submitted to the Commission at its
sixtieth session.

2. Pursuant to the above-mentioned resol ution, the Office of the High Commissioner invited
Governments, United Nations bodies and specialized agencies, indigenous peoples and
researchers and academics working in the field to attend the seminar.

3. The Expert Seminar on Indigenous Peoples and the Administration of Justice, organized
by the Office of the High Commissioner in cooperation with the National University for
Distance Education (UNED), was held from 12 to 14 November 2003 at the UNED Faculty of
Political Science and Law in Madrid. It was attended by over 100 experts in the administration
of justice, government representatives, academics and representatives of non-governmental
organizations. Thelist of participantsis contained in the appendix to this report.

4. At the seminar, the experts discussed issues related to discrimination against indigenous
peoplesin the judicial system (describing examples, experiences and governmental,
administrative and judicial measures to ensure fairnessin the judicial system) and indigenous
peoples own legal systems (describing examples, experiences and governmental, administrative
and judicial measures to combine customary law with national judicial systems), and drew up a
set of conclusions and recommendations.

5. The experts attending the seminar asked the Specia Rapporteur to take account of their
conclusions and recommendations in preparing his report and to transmit them to the relevant
United Nations bodies for their information. Accordingly, the Special Rapporteur herewith
transmits to the Commission the conclusions and recommendations adopted at the seminar. The
full report on the seminar will be submitted at the twenty-second session of the Working Group
on Indigenous Populations.

I. CONCLUSIONS

6. Experts meeting at the Seminar on Indigenous Peoples and the Administration of
Justice agreed on the following conclusions and recommendations.

7. The experts welcomed the opportunity provided by the United Nations seminar to
discuss the question of indigenous peoples and the administration of justice. They
identified a range of concernsrelating to the treatment of indigenous peopleswithin
judicial systems, noting that indigenous per sons wer e overrepresented in all areas of the
criminal justice system, including the courtsand prisons. They also pointed out that
indigenous women and children in particular were negatively affected by current judicial
practices and that, unfortunately, the human rights of indigenous peoples wer e often
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violated within judicial systems. They pointed out, for example, that whileindigenous
people wer e themselves the victims of crime and violence, their high death ratesin custody
wer e alarming.

8. The expertsrecognized that progress had been made at both the national and the
international level in relation to indigenous peoples and the administration of justice. This
progressincludes formal recognition by States of indigenous peoplesin national
congtitutions and legidation, the growing number s of indigenous people employed in
judicial systems, recognition of indigenous peoples’ own legal traditionsand practices,
effortsto provide interpretation for indigenous personsin courts and the stepstaken by the
authoritiesto ensurethat the cultures of indigenous peoples arerespected and taken into
consideration. However, the experts noted that, despite these positive developments,
measuresto improve the administration of justice for indigenous peoples were not always
implemented and that urgent action by States was needed to remedy that situation.

9. The experts expressed concern that indigenous peoples wer e the victims of
discrimination and racism in the administration of justice, and identified the following
causes:

(@) The historical and ongoing denial of therights of indigenous peoples and the
growing imbalance and inequality affecting their enjoyment of their civil, political,
economic, social and cultural rights,

(b)  Thefailureof ordinary systemsof justiceto recognize and protect the special
relationship that indigenous peoples have with their ancestral lands, and to prevent
violations of rights stemming from treaties, agreements and other constructive
arrangements;

(© Discrimination by the authoritiesin thejudicial system, including both the
police and the courts, with the result that indigenous people are morelikely to be arrested
and held in custody while awaiting trial and morelikely to be given a custodial sentence
rather than some other, lesser punishment;

(d)  Culturally inappropriate systemsfor the administration of justice that offer
limited opportunitiesfor indigenous people to work as police officers, lawyers, judges or
officialswithin the judicial system;

(e Thefailureto guaranteeindigenous peoples equality beforethe law, access
tojusticeand theright to afair trial asaresult of the unavailability of translation services
at all stages of thejudicial processand an inability to provide adequate legal
representation;

) The weakening or destruction of indigenous legal systemsasa result of
acculturation, displacement, forced migration, urbanization, political violence and the
murder of indigenous leaders;

(90 Thecriminalization of indigenous cultural and legal practices, and State
per secution of indigenous leader swho administer justice;
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(h)  Thelack of official recognition for indigenouslaw and jurisdiction, including
indigenous customary law;

0) The subordination of indigenous law and jurisdiction to national or federal
jurisdiction, and restricting indigenous authoritiesto hearing minor cases,

() Thefailureto introduce adequate mechanisms and proceduresthat would
allow indigenous legal systemsto be recognized and to complement national systems of
justice;

(k)  Thenon-recognition by States bodies of decisionstaken by indigenous
authorities;

() The non-recognition of indigenous law, culture and legal traditions by judges
and other judicial officers,

(m) Theweakness of indigenous legal systemsin dealing with new issues such as
children’sand women’sissues.

10. Particular concern was expressed at the fact that discrimination against indigenous
peoplesin the administration of justice could in many instances be the indirect result of
applying apparently neutral lawsthat nevertheless had a disproportionate impact on
indigenous peoples.

11.  Concern was also expressed at incidents of violence against indigenous per sons by
the police and in the prison system. It was noted that in many Statestherewas also an
absence of constitutional or legal protection and recognition of the rights of indigenous
peoples and that thiswas a contributory factor in the vulnerability of indigenous peoplesin
judicial systems.

[l. RECOMMENDATIONS
1. Recommendationsto Gover nments

12.  Statesshould ensure equality before the law and non-discrimination for indigenous
peoplesin the observance of all universally recognized human rightsin thefield of the
administration of justice.

13.  Statesshould recognizethat an essential component of ensuring equality beforethe
law and non-discrimination isthe legal recognition and protection of the cultural diversity
of indigenous peoples.

14.  Statesshould take special measuresto addressthe historical bias against indigenous
peoplesthat isan underlying cause of discrimination against them in judicial systems.

15.  Statesshould establish and maintain systemsfor the collection of qualitative data on
indigenous peoples and the administration of justice, including on levels of arrest,
convictions, incarceration and capital punishment. The data should be disaggregated by
indigenous status, gender and age and should be published and made availableto the
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public to make it possible to identify situationsin which indigenous peoples are
discriminated against and overrepresented in judicial systems; they should also include
information on indigenous people subjected to capital punishment, where applicable.

16.  Statesshould imprison indigenous personsasalast resort and should, in
conjunction with theindigenous communities themselves, examine alter natives based on
equality and non-discrimination, including non-custodial alternatives.

17.  Statesshould help to restoreindigenous legal practices, in cooperation with
indigenous legal experts, where these might contribute to the development of an impartial
system of justicethat isin full compliance with international human rightslaw,
particularly in relation to women’srights.

18.  Statesshould undertake studies on lawsthat disproportionately affect indigenous
peoples and take the necessary measur es to eliminate discrimination resulting from such
laws.

19.  Statesshould takeinto consideration the fact that indigenous women who have been
imprisoned may be the victims of extreme poverty and discrimination based on gender,
poverty or ethnic origin, and should thus consider developing special programmesto
addressthe causesthat led to their imprisonment. It isalso recommended that they should
carry out research into the situation of indigenous women in prison, bearing in mind the
long-term consequences for their children, families and communities, monitor the
observance of their human rightsin prison and review therehabilitation programmes
designed to reintegrate indigenous women in their families and communities.

20.  Statesshould take steps, including in the areas of education, training and
recruitment policy, to increase the number of indigenous per sonsworking within judicial
systems.

21.  Statesshould promotetraining and educational coursesfor officialsin judicial
systems, such asthe police, magistrates and judges, social workersand others, aswell asfor
law students, on the cultures, customs and legal practices of indigenous peoples, asa way to
combat discrimination and promote respect for cultural diversity.

22.  Statesshould take stepsto ensurethat indigenous peoples, either individually or
collectively, can under stand and be understood in legal proceedings, by providing
interpretation or some other effective procedure.

23.  Statesshould recognize indigenous peoples own systems of justice and develop
mechanismsto allow these systems to function effectively in cooperation with the official
national systems. These mechanisms should be based on constructive arrangementswith
the peoples concer ned.

24, Both States and indigenous peoples should incor por ate inter nationally recognized
human and indigenousrightsinto their systems of justice.
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25.  Statesshould takeinto account the mechanisms used by indigenous peoplesto settle
disputes, their regulatory and legal capacity and their authority to develop their own
procedures without outside interference.

26.  National legal systems should incorporate the use of the relevant indigenous
customs, traditions, symbols and customary law in cases involving indigenous peoples or
individuals. Thiscan be achieved by means of special proceduresinvolving indigenous
leader s and dispute settlement methods.

27.  Statesshould follow a plan of action and develop a strategy to implement the
decisions, conclusions and recommendations submitted with a view to improving the
administration of justice asit affectsindigenous peoples.

28.  Statesshould establish a separate indigenous juvenile justice system that fully
incorporatesin their legislation, policies and practices the provisions of the Convention
on the Rights of the Child, particularly articles 3, 5, 20, 30, 37, 39 and 40, and other
relevant international standardsin thisarea, such asthe United Nations Standard
Minimum Rulesfor the Administration of Juvenile Justice (the “Beijing Rules’), the
United Nations Guidelinesfor the Prevention of Juvenile Delinquency (the Riyadh
Guidelines), the United Nations Rulesfor the Protection of Juveniles Deprived of Their
Liberty and the Guidelinesfor Action on Children in the Criminal Justice System.

29.  Statesshould ensurethat no indigenous person under the age of 18 istreated asan
adult without taking into account the circumstances and gravity of hisor her offence, that
the views of indigenous children are heard and respected in all cases brought beforethe
courtsand that the necessary measures (for example, alter natives such as conditional
release) ar e taken to reduce considerably the number of indigenous children in detention
and to ensurethat detention isalast resort and iskept asshort aspossible. States should
also respect the responsibilities, rights and duties of parents, family membersand the
community in accordance with local customsin order to provide guidance for indigenous
children involved in court proceedings, and should take into consideration indigenous
peoples laws, traditions and customsrelating to criminal matters.

30. In applying national laws and regulations to indigenous peoples, States should pay
dueregard to their customsor customary law and should respect the methods customarily
practised by indigenous peoplesin dealing with offences, including criminal offences,
committed by their members. They should also take into account the economic, social and
cultural characteristics of indigenous peoples when imposing the penalties laid down by
general law.

31l. Takinginto consideration the number of cases brought to the attention of the
Special Rapporteur during the seminar, the expertsinvite Governmentsto examine all
cases relating to imprisoned indigenous human rights defendersin which thereisevidence
that thetrialswere politically motivated or procedurally defective.

32.  Statesshould ensurethat new anti-terrorist measuresare not used in such away as
to violate the human rights of indigenous peoples and, in particular, that they are not used
asa means of intimidation in the context of legitimate civil protest.
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2. Recommendationsto United Nations bodies, specialized
agencies and human rights mechanisms

33.  TheSpecial Rapporteur on the situation of human rights and fundamental freedoms
of indigenous peopleisrequested to include theinformation and analysis provided by the
seminar in hisreport to the Commission on Human Rights at its sixtieth session, and to
annex thereto the conclusions and recommendations adopted at the seminar.

34. TheWorking Group on Indigenous Populationsisinvited to consider preparing a
study on indigenous peoples and the administration of justice, which should include an
analysis of obstaclesto achieving justice for indigenous peoples, examples of good practice
in promoting egalitarian and culturally appropriate justice, and examples of legal
pluralism in States.

35.  TheOffice of the United Nations High Commissioner for Human Rightsis
requested to transmit thereport on the seminar to the Working Group on I ndigenous
Populations at its twenty-second session, to the Working Group on a draft United Nations
declaration on therights of indigenous peoples, to the Permanent Forum on Indigenous
Issues and to therelevant human rightstreaty-monitoring bodies and special procedures.

36. TheOfficeof the High Commissioner isrequested to consider organizing further
seminars, aswell astechnical cooperation projects, on indigenous peoples and the
administration of justice, in order to continue thein-depth discussions, exchange
experiences and develop guidelinesin areassuch aslegal pluralism. It isalsorequested to
promote training and support or other forms of assistance for professionalsin thefield of
indigenous law.

37.  TheOffice of the High Commissioner isinvited to raise theissuesdiscussed at the
seminar with the relevant United Nations bodies and agencies and specialized agencies,
national human rightsinstitutions and non-gover nmental and indigenous or ganizations
and to seek their support in promoting dialogue and action in this area.

38. TheWorking Group on Indigenous Populationsisinvited to include the subject of
“indigenous peoples and the administration of justice” asa permanent item on its agenda
and to make it the main theme of one of itsfuture sessions.

39.  TheOffice of the High Commissioner isinvited to circulate copies of these
recommendations to national human rightsinstitutions and to request their support in
promoting the principles contained therein.

3. Recommendationsto indigenous peoples

40. Indigenous peoples areinvited to provide the Special Rapporteur with information
and data on the administration of justice, with particular referenceto the situation of
indigenous women and children.

41. Indigenous peoples ar e encouraged to make positive contributions as champions of
change by participating directly, fully and effectively in developmentsthat help improve
the administration of justice asit affectsindigenous peoples.
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4. Other recommendations

42. In those countries wher e there are indigenous peoples, bar associations should
consider promoting a dialogue with their indigenous membersin order to study ways of
promoting a better under standing of indigenous values, cultures and legal systemswithin
their associations.

43.  Universities should consider developing curricula and training in law and related
subjectsthat include modules on indigenous laws and rights.

44.  Theexperts, participants and indigenous organizations areinvited to help make
these recommendations widely available.

45.  Theexpertsexpresstheir appreciation to the Office of the United Nations

High Commissioner for Human Rights and the National University for Distance Education
and recommend the continuation of thistype of initiative to support the Special
Rapporteur.
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