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| nt roduction

1. This report has been prepared pursuant to Comr ssion resolution 1998/42.
It presents and anal yses information received by the Special Rapporteur on the
pronmoti on and protection of the right to freedom of opinion and expression
during his visit to Hungary from9 to 13 Novenber 1998, as well as infornmation
recei ved fromindividual s and non-governnental organizations concerning
matters relating to the right to freedom of opinion and expression

2. By letter dated 27 May 1998 addressed to the Permanent M ssion of
Hungary to the United Nations O fice at Geneva, the Special Rapporteur sought
the agreement of the Governnent for a visit to Hungary. On 10 June 1998, the
Gover nment of Hungary granted this request.

3. The Speci al Rapporteur would |ike to express his gratitude for the
cooperation extended to him by the Governnent of Hungary in discharging his
mandate. He highly appreciates the assistance received fromthe Governnent
in the organization of his visit. He would Iike to convey his gratitude,
especially to the Mnister for Foreign Affairs and his staff, who hel ped make
this visit successful

4, During his visit, the Special Rapporteur nmet with representatives of the
CGovernment, nmenbers of Parlianment and the judiciary, as well as with two
onbudsnmen. He also net with representatives of non-governnmental organizations
active in the field of human rights, academics, witers, professionals of the
medi a sector and other nmenmbers of civil society who were of interest for his
mandat e

5. A list of persons with whomthe Special Rapporteur met during the visit
is contained in the annex to this report. The Special Rapporteur would |ike
to take this opportunity to thank those he net for their generous efforts to
assist himduring his visit to Hungary.

. BACKGROUND AND CONTEXT

6. Since the end of the comunist reginme in 1989, Hungary has enbarked on a
| arge-scale transition froman authoritarian to a nore denocratic State which
has Il ed to profound political, econom c and social changes. During the decade
of the regi me under Janos Kadar which followed the 1956 revol uti on, Hungary
was considered as the nost |iberal of the Eastern European countries. The
breakdown of the one-party State became an irreversible process and Hungary
was proclainmed a republic on 23 Cctober 1989. Hungary rapidly adopted a
denocratic system and a market econony. This process has been acconpani ed by
a far-reaching review and revision of the entire I egal system including the
amendment to the Constitution in October 1989.

7. Parliamentary el ections were held in May 1998 and a new Covernnent, |ed
by Prime Mnister Viktor Orban of the Federati on of Young Denocrats/Hungarian
Civic Forum Smal | hol ders Party, was formed on 8 July 1998. One of the mgjor
tasks of the new Governnment is to continue the dialogue with Europe initiated
earlier with a view to Hungary joining the European Union and the North
Atlantic Treaty Organi zation (NATO, for which two accession agreements were
concluded in March 1998 and Decenber 1997, respectively.
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8. An inmportant elenent in the transformation of the political order has
been the renoval of restrictions on freedom of expression and the nedia,
particularly the lifting of censorship and the abolition of a one-party
nonopoly over the mass nedia. To that end, the nmass nmedia in Hungary have
under gone perhaps the nost radical change in the Central and Eastern European
countries by enbarking upon a process of privatization of the press and
overal | denocratization. Today the print media are conpletely privatized and
the el ectronic nmedia are made up of a mxture of State-run and private

enterprises. In the area of broadcasting, the nost significant devel opnment
was the adoption of the Media Act in 1996, which introduced a | egal franmework
for a liberal broadcasting | andscape. In present-day Hungary, the nedia

mar ket is flourishing with a | arge nunber of national and foreign newspapers
and magazi nes, as well as private and radi o services.

I'1. PRI NCI PAL CONSI DERATI ONS AND CONCERNS

A. Legal framework

9. In this section, the Special Rapporteur will briefly consider sonme
aspects of the international and national |egal franework governing the
protection of the right to freedom of opinion and expression in Hungary.

1. |International obligations
10. Hungary has accepted a wi de range of international obligations in the
field of human rights. It is a party to the International Covenant on Civi

and Political Rights, including its two Optional Protocols. Furthernore,
Hungary ratified the European Convention for the Protection of Human Ri ghts
and Fundanental Freedons in 1992, as well as the right of individual petition

11. In its capacity as participating State of the Organization for
Security and Cooperation in Europe (OSCE), Hungary accepted many additiona
international commtnents. These include the 1975 Hel sinki Final Act,

the 1990 Charter of Paris for a New Europe, the 1990 Copenhagen Docunent
and the 1994 Budapest Docunent.

2. National leqgislation

12. In the past few years, new | aws have been drafted and passed by the
Hungari an Parliament providing the legal framework for the creation of a
denocratic systemand of a liberalized market environnent.

(a) The Constitution

13. In contrast to other former socialist countries, the transition in
Hungary can be described as an approach of change with continuity,
attributable to the fact that there was no revolution in 1989 totally sweeping
away the Constitution of the fornmer reginme. As noted above, the Constitution
of the Republic of Hungary, promulgated on 20 August 1949, was anended in 1989
in order to facilitate the transition to a constitutional State and to
establish a multi-party system a parliamentary denocracy and a social market
econony.
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14. Article 61 of the Constitution provides for freedom of opinion and
expression as well as for freedomof the press. Linitations on or suspension
of these rights can be inposed solely during a state of national crisis,
energency or state of danger, in pursuance of article 8 (4) of the
Constitution.

(b) The law on the press and other mass nedia

15. The 1986 Press Act, which ensures the right of everyone to dissen nate
his or her ideas in printed form is still in effect despite severa
amendment s.

16. Under Act XI of 1990 whi ch anended the Press Law, commtting a crinme or
instigation to conmt one, degeneration of public nmorals and | ack of respect
for the personal rights of others are the only linmtations on the freedom of
the press. That anendnment al so entitled any person, natural or juridical, to
establish a periodical, a local radio station or a television studio, whereas
the previous |egislation recognized this right only for the State, social and
econom ¢ organi zati ons and for associ ations.

17. Appoi ntrent of the heads of public media (Hungarian Radi o,

Hungari an Tel evi si on, Hungari an News Agenda) was a governnent prerogative
until July 1990. Wth a view to achieving a fuller inplenentation of freedom
of the press, Act LVII of 1990 enpowered the President of the Republic of
Hungary to appoint the heads of these institutions. However, the
countersignature of the Prime Mnister is required for the exercise of this
power .

18. In 1996, a new nedia | aw governing radi o and tel evision broadcasti ng was
adopted by the Parliament. The objective of Act | on Radio and Tel evi sion
Broadcasting is to ensure: (i) free and independent radi o and tel evision
broadcasting; (ii) the freedomto di ssem nate objective and inpartia
information; (iii) the pronotion of culture at the national and internationa

| evels; (iv) the prevention of the creation of a nonopoly in the provision of
information. The Act al so provides for the establishment of some institutions
and authorities to pronote its inplementation. Under this Act, all electronic
medi a are overseen and nmonitored by the i ndependent National Radio and
Tel evi si on Commi ssion (ORTT), a legal entity under the supervision of
Parliament. ORTT nenbers are nom nated for four years by the Parlianment by
majority vote, while its President is designated jointly by the Prime M nister
and the President of the Republic of Hungary.

19. ORTT was created to ensure the independence of the programe suppliers
and to pronote and safeguard the freedom of expression by encouragi ng new
programe suppliers to enter into the market, by dismantling the existing

i nformati on nonopolies and preventing the creation of new ones. ORTT has set
up a Conplaints Cormittee with a five-year mandate for dealing with conplaints
inrelation to violation of the principle of inpartiality of information.
Anyone may present objections at this forum concerning the programres of any
broadcasti ng conpany and the broadcaster who violated the | aw nmust publish the
findings of the Conplaints Committee without explanatory coments, or propose
that the conplainant present his view. Serious violations can also result in
fines (arts. 49 and 50 of the Media Act).
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20. Finally, Act LXXIl on Tel ecomruni cati ons of 1992 and Act LXII

on Frequency Management of 1993 all owed Hungary to enter the era of

new conmuni cati on. Through these |aws and the privatization of

t el ecomruni cati on conpani es, Hungary devel oped its tel ecommunication
infrastructure both in ternms of quantity and quality. According to the
Hungari an Tel ecommuni cati ons Regul atory Environnent Authority, whose task

i ncl udes broadcasting and frequency nmanagenent, the tel ephone density in
Hungary increased from8 main |ines per 100 inhabitants to 30.4 in 1997,

and the nunber of Internet host conputers and term nals has doubled in recent
years (from O per 1,000 inhabitants in 1990 to 46 in 1997). However, |nternet
equi pnent is used nore by private compani es than by individuals.

(c) O her legislation with a direct inpact on the exercise of the right to
freedom of opinion and expression

21. Act LXV on State Secrets and Oficial Secrets of 1995 provides for two
cases of State secret: data constitute a State secret when the classifier has
determ ned beyond doubt that their disclosure before the end of the effective
period (mexi mum 90 years), acquisition or withholding froma person entitled
to themwould violate or threaten the interests of Hungary in terns of

nati onal defence, national security, crimnal investigation and prevention of
crinmes, the nmonetary and currency policy, foreign and international relations,
and judicial procedure (art. 3). Oficial secret nmeans any data whose

di scl osure before the expiry of validity and unauthorized acquisition or whose
use and delivery to an unauthorized person would interfere with the operation
of a body fulfilling a State or public function and would prevent it from
exercising its official function and authority free frominfluence.

22. Act LXII1 on the Protection of Personal Data and the Publicity of Data
of Public Interest of 1992 qualifies personal data concerning racial origin
bel onging to a nation or nationality, or ethnic affiliation as special data
and provides increased protection to it. According to the provisions of the
Act, personal data concerning political opinion or party affiliation, religion
or other belief, health condition, pathol ogical addiction, sex life

and crimnal record are also qualified as special data. A person who

unl awful Iy makes public, or w thout authorization uses or makes available for
non- aut hori zed persons special data as defined in the law, commts the crine
of “abuse of special personal data” and shall be punished with deprivation of
liberty of up to three years. This Act has al so established the Data
Protecti on Conm ssioner (also known as the Data Orbudsman), a uni que
institution in the Eastern European region

23. Act XXI'Il on Background Checks for Individuals Holding Certain Key

O fices of 1994 ains at discovering whether public officials and others
occupyi ng key positions in public Iife have, prior to the new regine, carried
out activities for State security organs or obtained data therefromto assist
themin making a decision. |If, during the course of a background check, an

i ndi vidual is found to have carried out such activities, the results will be
publ i shed unl ess he or she agrees to resign. This Act also applies to those
responsi bl e for influencing public opinion, that is persons involved with the
medi a.
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3. The establishnent of new institutions

24, The cornerstone of the introduction of the rule of law in Hungary is the
establishnment of the Constitutional Court, in accordance with chapter IV of
the Constitution, which began its work on 1 January 1990. Anobng ot her things,
the Constitutional Court is responsible for determning the constitutionality
of statutory provisions and the prelimnary exam nation of certain provisions
of draft laws in order to prevent Parliament from adopting |aws contrary to
the Constitution. The provision - particularly inmportant in case of the
violation of any of the rights recognized in the international human

rights instrunents - allows any individual to | odge a complaint with the
Constitutional Court, provided that all other renedi es have been exhausted or
no other renedy is available, alleging that his rights have been viol ated by
the application of an unconstitutional provision of |aw

25. As nentioned above, the Hungarian Constitution was anended and

the presence of certain elenents of the old Constitution required the
Constitutional Court to take a larger role in devel opi ng and strengthening the
protection of the freedom of opinion and expression. The jurisprudence of the
Constitutional Court has significantly enhanced the designation, content,
restrictions, as well as the conditions, guarantees and protection of the
practice of the freedom of expression. During a neeting with a judge of the
Constitutional Court, it was nmentioned that in a nunber of rulings, the
Constitutional Court described the i ndependence of public-service nedia from
the State and frompolitics. 1In one of its decisions, the Court stated that
the State has an obligation to pronote and protect freedom of opinion and that
freedom of expression is at the top of the hierarchy of all human rights. The
Constitutional Court has al so passed inportant rulings on racist and other
“hate speech”, as well as on the limts of criticism and has enlarged the
right of an ordinary citizen to criticize a public figure.

26. On 30 June 1995, three commi ssioners were elected by the Parliament:

the Parlianmentary Comm ssioner for Civil Rights, the Parlianmentary

Conmi ssioner for Data Protection and Freedom of Information and the
Parliamentary Conmmi ssioner for Ethnic Mnorities. The comr ssioners are

el ected for a period of six years and enjoy broad authority. Their function
is to receive petitions or conmplaints that they investigate in order to give
their opinion and reconmendati ons. The Special Rapporteur met with two of the
t hree onmbudsnmen: Prof. Katalin Gdnczél, Parlianmentary Comm ssioner for G vi

Ri ghts, and M. Laszl 6 Majtényi, Parlianentary Comn ssioner for Data
Protecti on and Freedom of Information. The Parliamentary Conmi ssioner for
Cvil Rights investigates violations of constitutional rights and can initiate
general or specific individual nmeasures for remedying them The Commi ssioner
has exam ned cases of violations of freedom of opinion and expression, in
particular relating to the army, where the limts on this right are different
fromthose existing in civilian society. The investigation conducted by the
Commi ssioner's O fice brought to light the fact that the areas of activity to
enforce rights are not precisely defined; thus, criticismof acts of superiors
is generally prohibited beyond what is specifically guaranteed by law. This
regul ati on consequently narrows down the right to freedom of opinion

However, nost of the cases with regard to freedom of expression are

exam ned by the Comm ssioner for Data Protection (see para. 51).
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27. These institutions of onmbudsman are conplenmentary to the Human Ri ghts,
M norities and Religious Affairs Commttee of the National Assenmbly. In this
regard, the reports of the three onbudsnmen are debated by the plenary session
of the National Assenbly after having been di scussed by the above-nentioned
conmittee.

28. As regards the judiciary, the Special Rapporteur had the opportunity to
meet with the National Council of Justice, an independent organ, which since
Cctober 1997 is adm nistrating the court systeminstead of the Mnistry of
Justice. In this regard, the judges and the adm nistration are nore

i ndependent than in many other countries. The National Council of Justice is
conposed of 15 members headed by the President of the Supreme Court and served
by an administration of 100 persons.

B. Principal observations and concerns

1. The nedia

29. In order to assess the situation of the right to freedom of opinion and
expression in Hungary, the Special Rapporteur met with a | arge nunmber of nedia
prof essionals, as well as with menbers of the two journalists' associations:
the Associ ation of Hungarian Journalists (MJOSZ) and the Comunity of
Hungari an Journalists (MJK)

(a) The print nedia

30. Since 1989, the print nedia have gone through a significant
transformati on of the structure of the press and of journalismitself. The
print media are today conpletely privatized and thus enjoy a high degree of
i ndependence. Al the major print nmedia - national and regional newspapers,
magazi nes and tabloids - are in private hands and sone are part of foreign
medi a conmpani es. Although the press is, by and large, free of all controls,
the Speci al Rapporteur was informed of a certain number of issues and
controversies which deserve particular attention

31. The Speci al Rapporteur noted that a predom nant concern was the
difficulties arising fromthe transition froma State nonopoly over the
media to a system governed by a free market, and the prevailing financia
constraints. One concern expressed to the Special Rapporteur was the
pre-em nent role played by foreign capital in the nmedia industry. |Indeed,
t he bi ggest Hungarian newspapers are owned by German and Swi ss groups.
According to several sources, the intervention of foreigners was very
positive after 1989 to gain nore freedom but today, sone consider this
foreign ownership excessive. However, no evidence of foreign owners’
interference with editorial content was brought to the attention of the
Speci al Rapporteur.

32. In addition to this, there is a proliferation of newspapers which
cannot survive w thout the support of private or State sponsors, as well as
advertising. A total of 45 national and regi onal newspapers are published on
a daily basis in Hungary. The Special Rapporteur considers that too many
actors in the nedia field make the press very vulnerable financially and nore
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receptive to outside interference. For that reason, the Special Rapporteur is
concerned over the financial dependence which can dimnish freedom of
expressi on.

33. In this regard, a recent case on the question of financing of

the nedi a was rai sed before the Special Rapporteur during his visit.

On 30 Septenber 1998, the newspaper Kurir was forced to suspend

publication after its owner, the Postabank, ceased financing the daily.

Anot her i ndependent weekly, Magyar Narancs, suddenly lost its financing.

On 7 Cctober, the Mnister of Culture banned publication of Kurir

expl ai ning that the newspaper was published illegally. The Postabank, a
Government -control | ed bank, also owned five other publications which continue
to be published regularly. According to the information received by the
Speci al Rapporteur, the closing down of the two newspapers was done in a very
sel ective way. Kurir and Magyar Narancs were known for their criticismof the
Government, which | eads one to suspect that political notives were behind the
cl osing down of the two newspapers. On the other hand, the bank maintains its
financial support to the other newspapers, which are closer to the Governnent.

34. This case al so raises the concern expressed by certain sources over
political interference. The Special Rapporteur noted that journalists are
still strongly influenced by political parties. At nost editorial offices,

journalists feel exposed to dependency relations with owners wanting to

i nfluence the daily work and reserving the right to mani pul ate the provision
of information according to their own political interests. A recent

survey ! indicates that in nearly 40 per cent of journalists’ workplaces it
occasionally or sonetines frequently occurs that a political |obby tries to
pressure editorial offices not to publish an article or programe. The
strongest pressure is directed at the daily papers and nore particularly on
the political press which has w de-ranging influence.

35. Anot her controversy which was brought to the attention of the

Speci al Rapporteur is the recent proposal of M. Béla Pokol, Deputy of the
Smal | hol der's Party and President of the Constitutional Comrittee, to amend
the Code of Civil Procedure with a provision to guarantee the right of reply.
M. Pokol is in favour of depoliticization and | essening the dependency of the
press on financiers, and he thought that his proposal could be a solution

The National Association of Hungarian Journalists (MJOSZ) viewed the proposed
| egi slation as “unconstitutional, a brutal attack agai nst freedom of opinion
and also a starting point of a process of intimdation of the nedia”. 1In
fact, journalists refused to be forced by the law to publish rectifications
not only of facts but al so of opinions published in the nmedia. The
controversy surroundi ng the proposal and the |ack of support of its own
coalition led M. Pokol to withdraw it. Nevertheless, the Code of Conduct

el aborated by MJOSZ allows for a right of reply for “a person who is directly
and detrinmentally affected by an article or programme itenf. The Specia
Rapporteur is of the viewthat if a right of reply systemis to exist, it
shoul d ideally be part of the industry's self-regulated system and in any
case can only feasibly apply to facts and not to opinions.

Journalists, press workers, day-labourers by Mria Vasarhelyi.
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36. Finally, the Special Rapporteur received information from various
sources noting that investigative journalismis quite weak in Hungary.
According to several sources, journalists rarely debate or argue agai nst the
Government. Some of the persons the Special Rapporteur net indicated that
nmost of the journalists did not performtheir work skilfully. The fact that
four out of five journalists started their career in the era of dictatorship
m ght have inevitably marked both the nentality and the performance of
Hungari an journalists.

(b) The broadcast nedia

37. The role of television in the transition process is to be regarded
somewhat differently fromthat of the print nmedia in the privatization
process, given a nunber of additional constraints of a technical as well as
financi al nature.

38. The el ectronic nmedia were first regulated by the 1986 Press Act,

whi ch kept silent about the fact that Hungarian Radi o and Tel evi si on and

the Hungarian News Agency (M) were special nonopolistic institutions

of the Hungarian nedia. |In the case of Hungarian Radi o and Tel evi si on

the Act nerely stated that it was the only institution allowed to produce
radio and tel evision programmes. After 1989, the new | egal regulations
relating to the nmedia were considered one of the key issues in the denocratic
transition process.

39. The Speci al Rapporteur was informed that before the adoption of the
Media Law in 1996, freedom of the nedia was very limted since applications
for new |licences to broadcast new progranmes were denied for a fairly |ong
peri od on grounds of a frequency noratoriuminposed by the Governnent.

Bet ween 1990 and 1994, a so-called “nedia war” broke out between the
Government on the one side, and the President of the Republic and the
opposition on the other. During this period, the Special Rapporteur sent an
all egation to the Governnent of Hungary, on 1 Septenber 1994, to express his
concern over the dism ssal of 129 journalists of Magyar Radio on 3 March 1994
and of 12 journalists of “168 hours”, a popular weekly political production of
Radi o Kossuth, one of the three national broadcasting stations. According to
the journalists, the dismssals were an attenpt to silence criticismof the
Government two nonths before the schedul ed national elections. The Governnent
provi ded the Special Rapporteur with a reply on 17 Cctober 1994, inform ng him
that the situation of the 141 journalists had already been resol ved, since

all the journalists having not attained the age of retirement established

by | aw had been reinstated with appropriate rei nbursenent of their salaries
(see E/CN. 4/1995/32, paras. 113 and 114).

40. Since there was no nedia |aw until 1996, the Constitutional Court found
itself in the role of arbitrator and made a number of inportant rulings on the
subj ect of a bal anced el ectronic nedia nmarket, as well as on independence from
the State. These legal elenents were later incorporated into the fina

version of the Media Law by the | egislators.

41. Par |l i ament passed the Media Act in 1996 creating institutions designed
to foster free and independent electronic nmedia. The |aw provided for the
creation of nationwi de comercial television and radio, and insul ated the
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remai ni ng public service media fromgovernnent control. Wth the adoption

of the 1996 | aw and the subsequent |icensing of private el ectronic nedia,

the nedi a | andscape in Hungary changed substantially. The private and the
public sectors are now coexisting. Since the National Radi o and Tel evision
Conmmi ssion (ORTT) started working, two private TV stations (RTL Klub and TV2)
and a nunber of local TV stations have been licensed, as well as nationw de
regional and local radio stations. The former State radio stations now
operate as public broadcasters. Hungarian radio as well as Duna TV provide
programmes for the 5 mllion Hungarians |iving abroad.

42. Several concerns have been expressed with regard to the area of

tel evi si on broadcasting. The Special Rapporteur’s attention was drawn to the
fact that the two | argest State-owned TV stations - MIV and Duna TV - are
suffering fromthe conpetition of cable and satellite TV stations as well as
fromthe new commercial TV, which is becom ng increasingly popular. Since MV
is facing serious financial problens, a 500-mllion-forint |oan was granted to
the channel by ORTT fromthe Broadcasting Fund. The financial resources of
this special fund, which was set up under the Media Act, come, anobng others,
from broadcasting fees. |Its aimis to support public service broadcasting and
programes, as well as public and non-profit broadcasters, to preserve and
further develop culture. The Special Rapporteur is concerned over the fact
that this financial dependence of the State TV could |l ead to an increasing

| oss of autonomy of the programres. A blueprint should be worked out to
ensure autonony for a period of tine and to find an alternative sol ution

43. Concern was al so expressed by the academ ¢ comrunity about the | oss of
quality in Hungarian TV. According to the information provided to the Specia
Rapporteur, the level of political debate is getting | ower because of the

i ncrease in soap-operas and series from Wstern Europe and the United States.
Since the influence of TV is very high in Hungary (Hungarians watch nore TV
than any ot her Europeans), fear has been expressed over the stagnation, or
even | owering, of the level of culture and a |oss of Hungarian identity.

The Speci al Rapporteur’s answer to the fear of globalization is that the
Gover nment shoul d be able to manage - and not to control - what sone cal

the “commercial invasion”.

44, Neverthel ess, the Special Rapporteur notes with satisfaction that
there are a certain nunber of talk shows on human rights issues broadcast

on Hungarian TV. During a neeting with the Vice-President of MIV, the Specia
Rapporteur encouraged himto pronote even nore this type of programre on
themes such as neglect of children, gender inequality, and even controversies
relating to the freedom of opinion and expression

45, As nmentioned above, ORTT nenbers are nominated by the parlianmentary
parties and el ected by the Parliament, while the President of ORTT is

nom nated jointly by the State President and the Prime Mnister. While this
arrangenent gives the parties a position in the media | andscape whi ch sone
regard as too dominant, it also provides for representation of both governing
and opposition parties. As a result, most parties had no conpl ai nts about
medi a coverage of the last election canpaign (10-24 May 1998), which was
observed by an OSCE El ecti on Qbservation M ssion. However, the Specia
Rapporteur notes the controversies that have arisen with regard to allegations
that ORTT, during its first year and a half of operation, was politically
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bi ased in awarding television |licences. Sonme journalists alleged that it
institutionalized political party influence in the running of the nedia.

O hers have criticized ORTT for its attenpts to acquire a share of the
Nat i onal Broadcasti ng Conpany, thereby becom ng an owner in the industry it
regul ates. Two | awsuits have been filed against the ORTT, in both cases

rai sing the question of whether the Board is truly insulated frompolitics as
i ntended by the | aw.

46. The Speci al Rapporteur considers that public radio and television should
be i ndependent of the State as well as of the Parlianent, the politica

parti es and any ot her social groups. The |egislation must exclude the
possibility of State authorities or of any groups influencing the programres
in such a way that woul d damage the bal ance, free expression and inpartiality

of information. |If the new | egislation has contributed to separating the
broadcast media fromthe influence of the State, they neverthel ess renmain
dependent upon political parties. |In particular, the Special Rapporteur would

recommend a stronger autonomy for ORTT in order to avoid too nuch
politicization of this body and to enhance its professional character. At the
same time, the Special Rapporteur must recognize that the Media Act
constitutes great progress in the field of freedom of opinion and expression
in Hungary.

2. Oher concerns relevant to the pronotion and respect
for the right to freedom of opinion and expression

(a) Legal restrictions on freedom of expression

(i) State secrets

47. The right to freedom of opinion and expression includes the right to
seek and receive information, which also nmeans that citizens have the right to
get information of public interest and have the right to inspect officia
docunments. \VWhile journalists have a professional and noral obligation to
expose data of public interest, they nmust also be aware of the restrictions
and sentences imnmposed by crimnal |aw.

48. The Speci al Rapporteur was informed that under Hungarian |aw, a docunent
can only be “secret” or “non-public” if it has been so classified through an
of ficial procedure by conpetent bodies or persons and authorized by statutory
means, or if the publication of a particular docunent has been restricted by
aw. The unlawful acquisition and processing of a State secret, its

di sclosure to an unauthorized person or its denial to a person entitled to it
carries a sentence of one to five years' inprisonnent. Involuntary violation
of a State secret is also punishable with inprisonment for one year

49. In this regard, the Special Rapporteur was inforned that the editor in
chi ef of Nepszava (People’s Voice) published before the election in May 1998
the draft agreenment between Hungary and Sl ovakia on the construction of a
hydroel ectric dam on the Danube. This contract was a sensitive issue which

i nvol ved the Hungarian Socialist Party. According to the information
received, a police investigation was initiated and the secret police came to
the newspaper office as publication was considered to be a violation of the
State Secrets and O ficial Secrets Act. The editor in chief conplained to the
Conmi ssion for Data Protection and Freedom of Information who investigated the
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case and issued a decision saying that the editor had not commtted any cri me;
on the contrary, he had served the best interest of the public who had to be
aware of this agreement. Sone tinme later, eight editors in chief published a
declaration in the press to defend their coll eague from Nepszava. The Specia
Rapporteur was told of the alleged political interests involved in this case
and is very appreciative of the fact that there was redress avail abl e.

50. Several journalists also conplained about the fact that some of the
parliamentary sessions are closed although there is no reason for this. The
Speci al Rapporteur agrees that certain neetings or negotiations can obviously
not be open to the public but access to information should be rmade avail abl e
as much as possible. It seens that secrecy is part of the inherited

| egi slation of former socialist countries in which power and statecraft played
a central role, while the protection of the personality was pushed into the
rel ati ve background.

(ii) The issue of data protection

51. Personal data are protected by the Constitution and by Act LXIIIl on the
Protection of Personal Data and the Publicity of Data of Public Interest

of 1992. According to article 2, paragraph 3, of this Act, “Data of public

i nterest neans any information under processing by an authority perform ng
State or | ocal self-governnent functions or other public duties, except for
personal data”. These data of public interest can be accessible to anyone,
except when they are classified as secret data or if their publication is
restricted by |aw

52. The 1992 Act gives the |legal basis for the nom nation of the
Parl i amentary Commi ssioner for Data Protection and Freedom of |nformation, or
Dat a Orbudsman, who is a State official with a high degree of |egitinmacy since
he is elected by a two-thirds majority in Parliament. Besides nonitoring both
data protection and freedom of information in general, the Data Orbudsman’s
task includes the investigation of conplaints, the maintenance of the Data
Protection Register, and the giving of opinions on data protection and freedom
of information-related draft |egislation and on each category of officia
secret. The Onbudsman makes recommendati ons on the extension or linmtation of
the criteria for classifying data and, according to the Secrecy Law of 1995,
is entitled to change the classification of State and official secrets as
wel | .

53. The Speci al Rapporteur’s attention was drawn to the fact that the | ega
rel ati onshi p between data protection and the nmedia should be inproved. In
this regard, the Data Orbudsman reached a “gentl eman’s agreenent” in 1996 with
the National Police Chief and a group of journalists from MJOSZ to concentrate
on the protection of the presunption of innocence and the personal rights of
the victins, while striving to sustain the freedomof the press to informthe
publi c.

(iii) The “Lustration Act”

54. Act XXI'Il on Background Checks for Individuals Holding Certain Key
O fices of 1994, or Lustration Act, is a typical product of the change under
way in the former socialist countries of Eastern and Central Europe, with the
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difference that it neither declares inconmpatible the holding of past and
present office, nor proposes to unveil the whole of the previous system of
political informi ng. The Special Rapporteur was informed that this Act
pronotes transparency and publicity rather than punishment of those in

prom nent political and other public roles. |In fact, those found to have

bel onged to the fornmer regime are not automatically dism ssed fromtheir post.

55. It was brought to the Special Rapporteur’s attention that, further to
petitions seeking the review of the constitutionality of the above-nenti oned
Act, the Hungarian Constitutional Court passed a decision (decision 60/1994

of 24 Decenber 1994) in which it declared, inter alia, that data and records
on individuals holding positions of public authority and those who participate
in public life be considered as information of public interest, as provided by
article 61 of the Constitution. Furthermore, the Court decl ared
unconstitutional and discrimnatory the fact that the Act applies to the
menbers of the public print nmedia, who can be subject to a background check
and not to nmenmbers of the Hungarian el ectronic nedia.

56. During the m ssion, the Special Rapporteur was informed that nenbers of
Parliament intend to present an anendment to the Act to extend its application
to all journalists. The Special Rapporteur is of the viewthat this |aw could

be used in an arbitrary fashion since journalists could be brought to public
attention on the basis of unproven information and could eventually turn out
to be innocent. As the media are becoming nore and nore inportant in
Hungari an society, this law could be m sused to silence sonme journalists

sel ectively.

(b) The mnorities

57. Anmong the 13 ethnic mnorities recognized in Hungary, the Roma
constitute the | argest and the nost sensitive group. For this reason, the
Speci al Rapporteur w shes to concentrate on this specific ethnic mnority and
assess their exercise of the right to freedom of opinion and expression

58. Act LXXVI1 of 1993 on the Rights of National and Ethnic Mnorities
establ i shes the concept of collective rights of mnorities. It explicitly
permts organized forns of limted self-government in areas where ethnic
groups constitute a majority. This Act, as well as the 1996 Medi a Law,
ensures that public service TV and radi o produce and broadcast mnority
programmes in order to pronote the |anguages and cultures of the national and
ethnic mnorities in Hungary. The creation of the Parliamentary Conm ssioner
for National and Ethnic Mnorities is another positive step in favour of the
protection of the rights of mnorities in Hungary.

59. The | ast annual report of the Orbudsman on Mnorities which was provided
to the Special Rapporteur indicates that as regards the nunber of conplaints
fromeach mnority, the mgjority were Roma (63 per cent). A |arge nunber of
conplaints were related to the adm nistration of justice and some of the cases
provoked serious debate in the media anong journalists and others. The
Onbudsman noted that information in the nmedi a about Roma cases fails to be

obj ective, which tends to encourage prejudice.
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60. I ndeed, the Special Rapporteur’s attention was drawn to the fact that
the Hungarian nedi a have not been able to alleviate the prejudices of the

maj ority popul ati on against Roma. |In fact, the Special Rapporteur was told
that the media coverage of the Roma is strongly dom nated by stories of
conflicts and problens. Also, participants are forced into passive roles and
are not given the chance to articulate their opinions in the media reports.
According to the Roma thensel ves, they regret being represented by the nedia
only in specific mnority-related roles, and rarely as integrated and active
participants in society.

61. Neverthel ess, the Special Rapporteur considers that in Hungary, the
Roma’ s access to - and their image in - the media is better than in sone other
countries of Central and Eastern Europe. The Roma and minorities in genera

have satisfactory access to information. Indeed, in today' s Hungary, there
are mnority-language print nedia, and the State-run radi o broadcasts
programmes in the nother tongue of major nationalities, i.e., Slovak,

Romani an, Gernman, Croatian and Serbian, for two hours daily. As far as Roma
are concerned, eight Romani papers are published and Hungarian TV broadcasts
a 25-mnute weekly programme and a 30-m nute progranme on Hungari an Radi o.
For the TV progranme, the Special Rapporteur would reconmend a better tine
slot as it is broadcast on Monday at 2 p.m and on Saturday nmorning at 9 a.m
However, the Special Rapporteur notes that the Hungarian progranme “Napkelte”
appears to be sensitive to Roma issues since Roma representatives are often
invited. Furthernore, the Special Rapporteur was informed that the presence of
the Roma in the Hungarian press - which was previously a taboo topic - has
recently shown a remarkable increase in ternms of frequency and enphasis of

t heir coverage.

62. Wth regard to the mnority print nmedia, concern was expressed over the
financial pressure they suffer, as well as the fact that they are under
greater control of the Governnment than the Hungarian nedia in general. The

ot her problemraised by the source is that, owing to their | ow educationa
| evel, npst Roma get their information fromtelevision, fewer listen to the
radio and only a limted nunber read newspapers.

63. Finally, the Special Rapporteur considers that nore has to be done to
integrate mnorities into the nedia. Since there are a |limted nunber of
educated Romani journalists, training should be increased and pronoted by the
Governnment. The Special Rapporteur would thus encourage the initiative taken
by NGOs to provide training of Roma nedi a professionals.

[11. CONCLUDI NG OBSERVATI ONS

64. The Speci al Rapporteur wel comes the expressed comm tnent of the
Government of Hungary to denocracy, the rule of |aw and human rights, in
particular the right to freedom of opinion and expression. He notes the
strong desire to catch up with European standards, which certainly brings
dynami smto both the econonmic and political sphere and the area of individua
freedom

65. The Speci al Rapporteur notes with satisfaction that the | ega
environnment in Hungary is in accordance with international standards in the
field of human rights, particularly the |legal guarantees offered to the right
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to freedom of opinion and expression. |In this context, he welcomes the role
pl ayed by the Constitutional Court to enlarge and further protect this right,
as well as the work acconplished by the three onbudsnen.

66. The Speci al Rapporteur can assert that freedom of opinion and expression
is widely apparent in Hungary. Censorship was abolished sone years ago, and

t he nedi a have been operating in a free and i ndependent environnent after the
State nonopoly was elimnated. Along the same |ines, the Special Rapporteur
observes that freedom of opinion and expression clearly finds the protection
it warrants and any attenpt at restriction is closely scrutinized by al
sectors of society. The controversy around the proposal to introduce the
right of reply in Hungarian |aw and the w thdrawal of the proposal in order to
redraft it shows that healthy debates take place, which is strong evidence of
denocracy in practice.

67. However, freedom of the nedia has in practice been hindered to sonme
extent by the contingencies on independent or opposition publications of
financial pressure conmbined with pressure frompolitical interests. The
Speci al Rapporteur would like to enphasize his view that the right to freedom
of expression should not be restricted by indirect nethods or neans such as
the unequal allocation of publicity spots or through the intervention of
political parties to facilitate issuance of licences. |In this regard, the
Speci al Rapporteur would like to enphasize that the full enjoynent of the
right to freedom of opinion and expression in Hungary can be further
strengthened only if the nedia are | ess dependent on the patronage of the
State, the political parties and financiers.

68. The Speci al Rapporteur is also concerned at the use and inpl enmentation
of certain laws to restrict the right to freedom of opinion and expression

He is of the view that a denmocracy can only work if the citizens and their

el ected representatives are fully informed. Wth the exception of a few types
of docunents, it is desirable to make government docunents public in order to
allow the citizen to know that public funds are being utilized correctly.

Thus, the Special Rapporteur notes, in order for journalists to be able to
carry out their role as watchdogs in a denocratic society, it is indispensable
that they have access, granted on an equitable and inpartial basis, to

i nformati on held by public authorities.

69. The Speci al Rapporteur wel comes the efforts undertaken in the area of
public broadcasting, particularly with regard to pursuing a policy of public
servi ce broadcasting. However, he is concerned about allegations of politica
influence in television, which is attributed to a | ack of independence of the
Nat i onal Radi o and Tel evi si on Comm ssion. |Indeed, in view of the inpact and
consi derabl e influence of radio and tel evision, conplete i ndependence from
political and private interests is of paranount inportance.

70. The Speci al Rapporteur wel comes the positive nmeasures taken by the
Government of Hungary to pronote and guarantee the right to freedom of opinion
and expression of mnorities. However, he notes that additional efforts
shoul d be undertaken in order to make Hungarian journalists sensitive to the
needs of minorities, in particular the Roma, and to elim nate prejudi ces which
prevent their full integration. He would also encourage the pronotion of
mnority nmedia since he considers this to be one of the nost inportant means
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through which a minority can preserve its identity. 1In this context, the
civil society, which the Special Rapporteur considers to be very well
devel oped in Hungary, has a great role to play.

71. The Speci al Rapporteur observes that previous practices and attitudes
linked to the forner regime are slow to change in many ways. |ndeed, as a
consequence of the 40 years of comrunist rule, there are still some reflexes

of self-censorship which hanper the devel opnent of the press. The Specia
Rapporteur is nevertheless convinced that the | egacy of the past can gradually
be overcone through adequate training of journalists, which can be of help in
gaining a nore wel |l -bal anced press.

72. Finally, the Special Rapporteur considers that the experience of Hungary
in transformng its political and econom c systens and adapting its | ega
framework to international standards of denocracy and human rights can be of
val ue in assisting other countries in the region in their own transition
process and in building up constructive cooperation with other countries in

t he region.

I V. RECOMMENDATI ONS

73. On the basis of the principal observations and concerns set out in the
previ ous section, the Special Rapporteur would like to offer the follow ng
recomendati ons for consideration by the Governnent. In view of the open and
constructi ve exchanges of views that took place during his visit, the Specia
Rapporteur is convinced that these recommendations will be received in a
spirit of shared commtnment to strengthening the pronotion and protection of
the right to freedom of opinion and expression

74. The Speci al Rapporteur wel comes the establishnment of the three onbudsman
institutions but would recommend in addition the setting up of a Nationa
Institution on Human Ri ghts.

75. The Governnent is strongly encouraged to ensure that the protections
provided for in the Constitution and the Media Law are always the rule and
that any restrictions on the right to freedom of expression remain the
exception, bearing in mnd that such restrictions nmust be limted only to
those perm ssible under article 19 of the International Covenant on Civil and
Political Rights.

76. The Speci al Rapporteur urges the Governnent to ensure that future
legislation and its inplenmentation are in conpliance with article 19 and ot her
rel evant international standards. The CGovernnment is al so encouraged to

consi der ways to ensure that the process of introducing future |egislation
that may affect freedom of expression and nedia freedomis transparent. The
Governnment may al so wi sh to consider ways of including the nmedi a professionals
in this process, to continue its cooperation with international organizations
and to benefit fromthe advisory services.

77. The Speci al Rapporteur urges the Governnent to consider all necessary
nmeasures to limt the financial pressure on the nmedia by providing funding
facilities for a certain period of tine to newspapers in financial difficulty.
This financial support should be accorded through provision of a specia
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aut ononmous fund operating on a non-discrimnatory basis. Wth regard to the
financi ng problem of the public service TV, the Special Rapporteur would
recommend calling on other ministries to participate in the financing of
programmes relevant to themas well as witers and artists to create specific
programes on a cost- and profit-sharing basis. The Special Rapporteur is
neverthel ess of the view that TV should be barred fromdirect budgetary
support to avoid exclusive dependency on the State exchequer

78. The Speci al Rapporteur urges the Governnent of Hungary to take al
necessary steps to ensure the continued i ndependence of the National Radio and
Tel evi si on Commi ssion (ORTT). Steps towards the achievenent of this goa
shoul d i nclude a review of the nenbership of ORTT to ensure total independence
fromthe Government and political parties. Appointment procedures could

i ncl ude public hearings and be organi zed according to criteria providing for
diversity and sel ecti on dependi ng on professional expertise. In this regard,

t he Speci al Rapporteur would recommend that media professionals, intellectuals
and representatives of civil society be integrated into ORTT.

79. In accordance with the reconmendati ons of the Conmittee on the Rights of
the Child of June 1998, and the Human Ri ghts Commi ttee of August 1993, the
Speci al Rapporteur encourages the Government to strengthen its efforts to

di ssemi nate the principles and provi sions of the Convention on the Ri ghts of
the Child and the International Covenant on Civil and Political Rights, as
well as all other texts in the field of human rights, to NGOs, the mass nedi a
and the public at large, including children thenmselves, in order to increase
the accessibility to information by children fromrural, poor and mnority
conmuni ti es.

80. Wil e the Special Rapporteur notes with appreciation the nmeasures taken
by Hungary to inprove the living standards of the Roma popul ati on, he remains
concerned about the persistent pattern of prejudice and discrimnatory
attitudes towards this mnority group. The Special Rapporteur w shes to
encour age the Governnent and the NGO comrunity to provide adequate training to
Roma journalists and to use the nedia to inprove the image of the Roma in
Hungary. The State should inculcate a strong sense of justice and a realistic
i dea of integration through a process of innovation in the spheres both of
civil society institutions and of the general public. Encouraging signs in
this regard were evident which deserve appreciation
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Annex
PERSONS W TH WHOM THE SPECI AL RAPPORTEUR MET DURING HS VISIT
Oficials

M. L&szl 6 Téth Gy., Special Adviser to the Prime Mnister of the Republic of
Hungary; M. Guyla K Szelei, Director-Ceneral for International

Organi zations, Prof. Dr. Péter Kovacs, Head of the Departnment of Human Rights
and Mnority Law Directorate, M. Csaba Mhi, Senior Counsellor, Mnistry for
Foreign Affairs; Dr. HOoltz Lip6t, Deputy State Secretary, M. Tamas Ban,
Director of the Human Ri ghts Department, Ms. Paullina Oros, Chief of the
Constitutional Law Section, M. Zoltan Tallodi, Legal Adviser to the Human

Ri ghts Department, Mnistry of Justice; Dr. Béla Pokol, Menber of Parlianent,
Chairman of the Committee on Constitutional and Judicial Affairs;

Dr. Matyés Eorsi, Menber of Parlianment, Alliance of Free Denocrats;

Prof. Katalin Ginczdl, Parliamentary Comm ssioner for Human Ri ghts
(Onbudsman); M. Laszl 6 Majtényi, Parlianmentary Conm ssioner for Data
Protection and Freedom of Information; M. Antal Adam Judge of

the Constitutional Court and Professor of Public Law, Dr. Janos Zanaty,

State Secretary, President of the National Council of the Judiciary;

Dr. Késa Magda Kovacs, nenber of Parlianent, Chairperson of the Parlianentary
Committee for Human Rights, Mnorities and Religious Affairs and two of its
menbers.

Medi a _prof essional s

M. Mkl dés Martin-Kovacs, Editor-in-chief, Magyar Radio; M. D. Horvath Gibor,
Editor-in-chief, Napi Mgyarorszag (Daily Hungary); M. Ilona Kocsi,
Editor-in-chief, daily Magyar Hirlap (Hungarian News); Dr. P4l EO&tvos,
Editor-in-chief, daily Nepszabadsag; M. Istvan Wntermantel, Vice
Editor-in-chief, daily Magyar Nenvet (Hungarian Nation) and M. Lajos Pietsch,
Chi ef of the Foreign Departnment; M. Péter Fel edy, Vice-President, MV
(Hungarian TV); M. L&szl 6 Lugossy, Vice-President, Duna TV;

M. Istvan Wsinger, President of the National Association of Hungarian
Journalists (MJOSZ) and six of its nenbers; M. Csaba Kdsa, President of

the Community of Hungarian Journalists (MJK) and four of its nenbers;

M. MKkl 6s Haraszti, menber, Presidium of the Board of Trustees, Hungarian
Radi o Public Foundation; M. Mhaly Révész T., President of the National Radio
and Tel evi sion Board and four of its menbers.

Academ cs

Dr. L&szl 6 Val ki, Professor of Public International Law, Dr. Ferenc Madl,
university professor; Dr. Istvan Schlett, university professor;

M. Gaspar Bird, Professor at the Law Faculty.

Non- gover nnent al _or gani zati ons

M. Gabor Hal mai, nenber of the “Nyilvanossag” (Publicity G ub) and Director
of the Human Rights Information and Docunmentation Centre; M. Ferenc Koészeg,
Executive Director of the Hungarian Hel sinki Comrittee; Ms. CGordana Jankovic,
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Programme Director, Regional Media Programme, M. Ohan Galjus, Programre
Manager, Network Media Programe- Roma Media Fund, Open Society Institute;

Dr. Marton Ill, President of the Center for Defence of Human Ri ghts;
Ms. Anna-Maria Bird, Project Manager, Mnority Rights Goup International;
M. Gibor Mkl 6si, International Coordi nator, Roma Press Centre;

M. Al adar Horvéath, President of the Foundation of Roma Civic Rights.
O hers

M. Istvan Csillag, Penzugykutato - Rezvenytarsasag (research institute);

M. Istvan Gyodrgy Toth, Director, “Tarki” Public Opinion Research Institute,
Public Opinion Poll Agency; Dr. Gyorgy Konréad, witer; Dr. Béla Ponogats,
Presi dent of the Hungarian Witers’ Association; M. Al ajos Kauser, President
of the Hungarian Communication Authority; M. Adam Levendel, Director of
“Szonda | psos”, Media, Opinion and Market Research Institute.




