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I nt r oducti on

1. The present report is the fifth report presented by the Speci al
Rapporteur on the pronotion and protection of the right to freedom of opinion
and expression, M. Abid Hussain (India), since the mandate was established by
Commi ssion on Human Ri ghts resolution 1993/45 of 5 March 1993. It is

subm tted pursuant to resolution 1997/27. Previously the Special Rapporteur

i n pursuance of Conmi ssion resolutions 1993/45, 1994/33, 1995/40 and 1996/ 53,
all adopted without a vote, subnmitted the reports contained in docunents

E/ CN. 4/ 1994/ 33, E/CN. 4/1995/32, E/CN. 4/1996/39 and Add.1 and 2, and

E/ CN. 4/ 1997/31 and Add.1 to the Commi ssion at its fiftieth, fifty-first,
fifty-second and fifty-third sessions respectively.

. TERMS OF REFERENCE

2. The Speci al Rapporteur refers to his previous reports as regards the
mandat e and met hods of work adopted by him |In accordance with the need for
exam ni ng a nunber of specific questions concerning the right to freedom of

opi nion and expression, the structure of the present report has been anended.
Consequently, the main body of analysis of issues related to the exercise of
the right to freedom of opinion and expression will be discussed in

section Il1l, focusing on matters referred to by the Comr ssion on Human Ri ghts
in resolution 1997/27 and which the Special Rapporteur considers as warranting
special attention. These issues include the right to seek and receive
information, the nedia in countries in transition and their role in elections,
t he i npact of new information technol ogies on the enjoynment of the right,
concerns relating to national security, as well as the right to freedom of
expression as it relates to viol ence agai nst wonen.

1. ACTIVITIES

3. The Speci al Rapporteur has received a | arge nunber of allegations
concerning cases of violations of the right to freedom of opinion and
expression in 1997. As was the case in previous years, the Special Rapporteur
was only able to transmit a very linited nunber of requests for information to
some Governments, owing to the insufficient financial and human resources to
fulfil his mandate in the manner he woul d deem appropriate. The concerns
raised in previous reports to the Commi ssion on Human Rights regarding the

ci rcunst ances of work (E/ CN. 4/1995/32, paras. 92-95; E/CN. 4/1996/39, para. 6;
and E/CN. 4/1997/31, para. 7) unfortunately remain of great concern. The
mandate requires a substantially increased pool of resources. Wthin the
current constraints, the Special Rapporteur has engaged in an exchange of
views with Governments only with regard to a |imted nunber of cases, which
are discussed in Section IV

4, It should thus be enphasized that the countries discussed in the
respective sections in no way reflect the extent of the problem worl dw de, as
i ndeed violations of this right take place in alnpost every country. 1In an
effort to avoid unnecessary duplication of effort, the Special Rapporteur has
i ncreased his cooperation with other special rapporteurs. |In the past year

he has sent joint urgent appeals together with the Special Rapporteur on
extrajudicial, summary or arbitrary executions, the Special Rapporteur on
torture, the Special Rapporteur on the independence of judges and | awers, the
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Speci al Rapporteur on viol ence agai nst wonen, the Special Representative on
the situation of human rights in the Islanm c Republic of Iran and the Specia
Rapporteur on the situation of human rights in the Sudan. Cl oser cooperation
is envisaged with treaty bodies and human rights field operations, as well as
ot her specialized bodies within the United Nations system and regiona

i nt ergovernnental and non-governnmental organi zations, particularly at the

| ocal level, concerned with the right to freedom of expression

5. From 20 to 23 May 1997, the Special Rapporteur participated in the
fourth neeting of special rapporteurs/representatives, experts and

chai rpersons of working groups of the special procedures and advisory services
programe, held in Geneva.

6. The Speci al Rapporteur visited Geneva from22 to 29 March for
consultations and to present his report to the Comm ssion on Human Ri ghts at
its fifty-third session. During this period, the Special Rapporteur net with
representatives of the Governnents of Bel arus, Egypt, the Islamc Republic of
Iran, Peru, Poland, the Republic of Korea, the Sudan, Turkey and Viet Namto
follow up on or discuss possible visits to the respective countries. He
furthernore held a neeting with NGO representatives to discuss specific
concerns regardi ng the mandate.

7. The Speci al Rapporteur considers the carrying out of country visits to
be an essential elenent of the mandate. From 24 to 28 May 1997, the Specia
Rapporteur visited Poland, followed by a visit to Belarus from 28 My

to 1 June 1997, on which he has submtted separate reports to the Conm ssion
at its current session (E/ CN. 4/1998/40/Add.1 and 2).

8. To date, the Special Rapporteur is in possession of a standing
invitation fromthe CGovernnent of the Sudan and hopes to visit the country
during this calendar year. Wile he has also requested an invitation to visit
Al bani a, Egypt, Indonesia, the Denocratic People's Republic of Korea, Peru and
Viet Namto exanmine in situ the realization of the right to freedom of opinion
and expression, he regrets that no invitations have so far been received from
them The Special Rapporteur wi shes to reiterate his interest in conducting a
visit to those countries. |In Decenmber 1997, in a joint initiative with the
Speci al Rapporteur on the independence of judges and | awyers, the Specia
Rapporteur has requested an invitation to visit Tunisia.

9. On 6 June 1997, the Special Rapporteur participated in a conference on
protection of freedom of speech and cities of asylum held in Stavanger
Norway. The aim of the neeting was to discuss new threats to which witers
are exposed and appropriate responses.

10. Finally, the role of non-governnental organizations in furthering the
pronmoti on and the protection of the right to freedom of opinion and expression
cannot be overestimated. Indeed, it is those organi zati ons whi ch spearhead

these concerns. The Special Rapporteur w shes to expressly thank ARTICLE 19,
the International Centre Agai nst Censorship, which continues to provide

signi ficant support to the mandate. He encourages all organizations and

i ndividuals to continue to provide information and materials relevant to the
pronoti on and protection of the right to freedom of opinion and expression to
t he Speci al Rapporteur.
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[11. | SSUES

A. The right to seek and receive infornmation

11. The Speci al Rapporteur has consistently stated that the right to seek
and receive information is not sinply a converse of the right to freedom of
opi nion and expression but a freedomon its owm. It will also be recalled
that in the resolutions on freedom of opinion and expression adopted at its
fifty-first (1995/40), fifty-second (1996/53) and fifty-third (1997/27)
sessions the Conmmi ssion requested the Special Rapporteur “to devel op further
his commentary on the right to seek and receive information ...”

12. The Speci al Rapporteur wi shes to address the issue of the right to
information as it relates to government. He believes that the right to access
to informati on held by the Governnent must be the rule rather than the
exception. Furthernmore, there nust be a general right of access to certain
types of information related to what nay be called “State activity”, for
exanpl e, neetings and deci si on-meking foruns should be open to the public
wher ever possible. |In a nunber of denpcracies there has been a growing trend
t owar ds broadcasting, through radio and/or television, the debates and
proceedi ngs of sessions of national, regional, State and |ocal assenblies as
well as the courts. The Special Rapporteur reconmends that this trend be
strongly encouraged and hopes that nore States and | ocal Governments wl |
adopt this practice.

13. The Speci al Rapporteur also notes that there have been a number of

i nstances in which Governnments have attenpted to prosecute civil servants and
ot hers who neke avail abl e public information which has been classified and
that States in every region and with different structures of government
continue to classify far nore information than could be considered necessary.
“Necessary” in this context means that serious harmto the State's interest is
unavoi dable if the information is made public and that this harm outwei ghs the
harmto the rights of opinion, expression and information. The tendency to
classify or withhold information on the basis of, for exanple, *“Cabinet
confidentiality” is too often the practice, which adversely affects access to
i nformati on.

14. The Speci al Rapporteur is of the viewthat the right to seek, receive
and inpart information inposes a positive obligation on States to ensure
access to information, particularly with regard to information held by
Government in all types of storage and retrieval systens, including film

m crofiche, electronic capacities and photographs. 1In this regard, the
Speci al Rapporteur has observed that in countries where the right to
information is nost fully realized, access to governnmental information is

of ten guaranteed by freedom of information |egislation, which establishes a
| egal |y enforceable right to official docunents for inspection and copying.
In many cases the right to information is facilitated by independent

adm ni strative bodi es which have been provided with adequate resources to
fulfil their mandate and purpose. These bodi es have the power to receive
requests for information fromthe public and to issue decisions binding upon
t he government departnent or agency concerned. In those cases where the

rel evant departnent or agency has sought to deny access, the arbiter, i.e. the
i nformati on comm ssi oner or onmbudsman, has had the power and authority to
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conpel the Government to produce the information so that a decision may be
made on whether the denial is legitimate. |In general, the procedures
established for requests for information filed by individuals, and for the
recei ving and processing of requests by agencies, are sinple, accessible and
reasonably rapid and the decisions are generally issued in witing, within a
[imted period of tinme. |In those cases where a request has been denied, the
reasons are provided and in a nunmber of instances an individual whose request
has been refused is entitled to seek a judicial review of the decision

15. In Iight of the inportance of access to Government-held information for
denocracy and public participation in the governance of the country, as wel
as the positive effect on accountability, the Special Rapporteur would
consider it useful to undertake a conparative study of the different
approaches taken on this issue in different countries, with regard to the

| egi sl ative framework, review nmechanisnms, as well as the inplenentation in
practice.

16. Finally, the Special Rapporteur supports the view that Governments have
a responsibility to facilitate access to information which is already in the
public domain such as the reports and reconmendati ons of truth and
reconciliation conm ssions, the State’s reports to United Nations human rights
treaty bodies, recommendations arising fromconsideration of the State’s
report by one of these treaty bodies, studies and inpact assessnments conducted
by or on behalf of the Government in areas such as the environment and

i ndustrial devel opnent, and constitutional and |egal provisions relating to
rights and renedies. He notes that Governnents may di scharge this obligation
for instance by systematically integrating information about key civic issues,
such as human rights, international treaties binding on the State, elections
and other political processes, into the education system and popul ari zing the
i nformati on through the nedia. Access to records such as court reports and
parliamentary proceedi ngs can be published in a tinmely fashion and

di ssem nated through major public and university libraries throughout the
country and, where technol ogy permits, the Internet.

17. Furthernore, the Special Rapporteur believes that one of the best
guarantees of respect for the rights to freedom of expression and information
lies in the existence of independent nmedia, electronic and print, in which
ownership is diversified and there is a maxi num of self-regulation and a

m ni mum of State interference. |In this context, the Special Rapporteur
observes that independent and State-owned nedia contribute nost effectively to
the realization of the right to information in countries where there is a
statutory presunption that journalists are not required to disclose their
sources except in the nost limted and clearly defined circunstances. Wthout
such protection for both journalists and sources, the nmedia s access to
information and their ability to communicate that information to the public
are likely to be conprom sed

18. A final point to be nmade in this context relates to the right to seek
receive and inpart information and popul ar participation. It will be recalled
that in his report to the fifty-third session of the Comm ssion, the Specia
Rapporteur highlighted “the inportant |ink between the ability of people, both
i ndividually and collectively, to participate in the public Iife of their
conmunities and country, and the rights to freedom of opinion and expression
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including freedomto seek and receive information” (E/ CN. 4/1996/31, para. 64).
The Speci al Rapporteur further comrented that “as discussions on the

i npl enmentation of the right to devel opnent continue, |aws and governmenta
practices which violate the rights to freedom of opinion, expression

i nformati on, dissent, association and participation nmust be taken into

account ... (paragraph 65)” and noted violations which, in several aspects,
touch on the right to information. These aspects include suppression of
political expression, denial of access to fam |y planning information for
wonen, discrimnation against wonen through personal status |aws, prohibition
on the establishnment of independent trade unions, prohibitions or restrictions
on the operations of independent nmedia and restrictions on access to

i nformati on on subjects of public interest and inportance. The Specia
Rapporteur recomended to the Comm ssion on Hunman Rights that future

di scussions on inplenentation of the right to devel opnent take full account of
the need fully to pronote and protect the right to seek, receive and inpart

i nformati on because it, as well as the right to freedom of opinion and
expression, is a fundanental prerequisite to ensure public participation

wi t hout which the realization of the right to developnent will remain in
jeopardy (E/CN. 4/1997/31, para. 66).

19. The Speci al Rapporteur has also noted with the greatest interest the

el aboration by the United Nations Devel opnent Programme of a policy on

di sclosure of information to the public which was announced in June 1997. The
policy is intended “to ensure that information concerning UNDP operationa
activities will be made available to the public in the absence of a conpelling
reason for confidentiality (enmphasis added)”. 1/ Wile the operations of
agencies within the United Nations system are not generally the concern of the
Speci al Rapporteur, the point to be nade in citing UNDP s policy is the
presunption in favour of public disclosure. 1In the Special Rapporteur’s
opi ni on Governnments everywhere should proceed on the sanme basis and in those
States where there is either no policy at all or one based on a presunption of
the need for restrictions, steps should be taken to enact a | aw or establish
an effective adm nistrative nechanismfor the realization of the people’'s
right to know and participate. The Special Rapporteur also believes that as
regards the inplenentation of the right to devel opnent, full consideration
must be given to the relationship between information, the active
participation of the entire popul ati on and sustai nabl e human devel opment

t hrough whi ch every individual can and will benefit.

B. The nedia in countries of transition and in el ections

20. Since the assunption of his nandate, the Special Rapporteur has observed
a nunber of trends with regard to countries in transition fromauthoritarian
rule to denmocracy in providing for the protection of the right to freedom of
opi nion and expression and information. In the area of mass nedia, this has
included in many cases the transformation of a systemin which the State had a
conpl ete nonopoly over the nmedia and ot her nmeans of comunication to a society
in which freedomof the nedia and the press, freedom of assenmbly and

associ ation, as well as other ways of expression, play an essential role. The
process of transition has taken vastly different directions in different
countries.
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21. Undoubt edl y, historical experiences such as previous periods of
denocratic rule, the extent to which freedom of expression was possible, or
the existence of a civil society are inmportant elenments to be considered. A
wi de variety of other factors also cone into play; this could certainly be the
subject of a study on its own. The point to be made here is the inportance of
freedom of expression and information in all stages of transitions. This is
conmon to all countries in transition and in the view of the Specia

Rapporteur is an indispensable ingredient in charting the path towards a
successful denocratic transition and consolidation

22. During his visits to Belarus and Pol and, the Special Rapporteur was able
to look at the different problens arising within the context of transition
particularly in the context of Eastern Europe and the former Soviet Union, but
which may equally be relevant to countries in other regions. The Specia
Rapporteur finds that a predom nant factor was the need for establishing

nati onal independent television and radio services with a public broadcasting
mandat e, ensuring the independence of regulatory franeworks for private
broadcasting, as well as ensuring that |icensing procedures are apolitical and
adm nistrative matters only. Oher issues of increasing inmportance was the
reported | ack of access to information held by the Governnent, as well as the
protection of journalists' sources. Furthernore, it becanme clear that one
guestion to be addressed concerns how to strike the bal ance between freedom
and responsibility. In countries transformng their economc policies to
follow the logic of the market rather than the State, additional problens have
appeared, such as overwhel m ng influence of foreign media and the control by
powerful interest groups of the main mass communications, thus creating the
potenti al danger of depriving the popul ati on of bal anced information froma
variety of sources

23. To return to the issue of independent broadcasting, the role of
broadcasting nedia in all countries in shaping denocratic processes and public
opi nion hardly needs to be re-enphasized. |In the Iight of the unprecedented

i nfluence of television and radi o broadcasting on the way of thinking and on
nodern society as a whole, little doubt remains as to their power as
educational tools. However, if lacking a denmpocratic basis, they may al so be
used for inherently undenocratic processes, whether subject to State or
private interests.

24. The Speci al Rapporteur particularly wishes to enphasize the role of the
nmedia in elections in the process of transition to denocracy, specifically in
ensuring that the population’s right to receive conplete and inpartia
information is fully guaranteed so as to enable the electorate to form an

opi nion on candi dates’ views and qualifications as well as on the programres
of political parties.

25. In this connection, the Special Rapporteur w shes to recall his
observation, resulting fromhis visit to Belarus, expressing concern at the
bi ased coverage with regard to the elections in 1995 and the Novenber 1996
referendum He notes the observations made by the Special Rapporteur on the
situation of human rights in the territory of the former Yugoslavia in her
report on the situation of human rights in the Republic of Croatia. Wth
regard to the elections of 15 June 1997, it was noted that the el ection



E/ CN. 4/ 1998/ 40
page 8

observer mssion of the Organization for Security and Cooperation in Europe
(OSCE) had concl uded that the el ection may have been free but was not fair

and did not neet m ni mum denocratic standards because the State nedia -
particularly television - showed favouritismtowards the ruling Croatian
denocratic Union (HDZ) (see E/CN. 4/1998/14). Equally, she observed in her
report on the human rights situation in Bosnia and Herzegovina that during the
period preceding the Septenber 1997 el ections, “participation in politica

life was hindered by various obstacles, notably to freedom of the press”.
These problens prevented genuine inter-entity (as well as intra-Federation)
canpai gni ng, and negatively affected the right of citizens to information
(E/CN. 4/ 1998/ 13, para. 16). In the |latest report of the Secretary-General to
the General Assenbly on the situation of human rights in Canbodia, fair and
equal access to the nedia as a crucial requirement of a free and fair el ection
was equal |y enphasi zed (A/52/489, annex, para. 51). The Special Rapporteur
recei ved many conplaints with regard to a nunber of countries about the
interference with the free flow of information and the inposition of
restrictions on the nmedia prior to elections or referenduns, conprom sing the
ability of populations to choose their CGovernnents.

26. The Speci al Rapporteur thus considers it of vital inportance to address
the issue of election broadcasting in transitional denocracies where a strong
tradition of pluralismand diversity in the nmedia does not exist. In this

regard, the Special Rapporteur w shes to highlight some principles to be
observed to establish the mininumconditions for a free flow of information,
vi ews and opi nions during election periods, the validity of which is not
limted to Eastern Europe.

27. As regards the governnent nedia, the Special Rapporteur enphasizes that
in the period prior to elections, they nust informthe public about the
political parties, candidates, canpaign issues and voting processes and
provi de voter education. They nmust furthernore be balanced and inpartial in
el ection reporting, not discrimnate against any political party or candi date
in granting access to air tinme, and ensure that news, interviews and

i nformati on programmes are not biased in favour of, or against, any party or
candi date. They should not refuse to transnmit an el ection broadcast unless it
constitutes a clear and direct incitenment to violence or hatred. Their news
and current affairs programres should be accurate, balanced and inparti al
Parti es and candi dates should be granted air tinme for direct access programres
on a fair and non-discrimnatory basis. |In referenduns, equal tine should be
granted to both sides. 2/

28. Furthernore, Governments should abolish all laws not in conformty with
i nternational |aw and standards on freedom of expression, and meke specia
efforts to investigate all acts or threats of acts of violence, intimdation
or harassnent directed agai nst nedia personnel or offices and bring those
responsible to justice. 1In addition, no censorship of election programes may
be allowed. Finally, election broadcasts should be nonitored and regul ated by
an i ndependent, inpartial body. 3/

29. These points are enphasized by the Special Rapporteur with a viewto
ensuring that a nunber of problens affecting the nedia’s ability to operate
freely and in a balanced way during the el ection process are overcome. These
probl ems include censorship by Government-controlled nmedia and gover nnent
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agencies, threats of censorship, banning access for certain political parties,
medi a cl osures, confiscation, bringing sedition charges, intimdation

attacks, detention and prosecution of journalists, and failure to protect
journalists fromattack. |In any electoral process where one or nore of these
probl ems remai ns unaddressed and where no corrective action has been taken
the public’'s right to receive and inpart information is violated and the
opportunity to make an inforned decision is limted.

C. The inpact of new infornmation technol ogies

30. The Speci al Rapporteur recalls that in the resolution adopted at its
fifty-second session (1996/53) the Conm ssion on Human Ri ghts noted the need
to rai se awareness about the |inkage between nedia, including nodern

t el econmuni cati on technol ogies, and the right to freedom of expression. It
may al so be recalled that in the resolution adopted by the Comrission at its
fifty-third session (1997/27, para. 12 (f)) the Special Rapporteur was invited
“to consider, in his next report, all aspects of the inpact that the
availability of new information technol ogy may have on the equal opportunity
of access to information and on the exercise of the right to freedom of
expression as set out in the International Covenant on Civil and Politica

Ri ghts”.

31. The Speci al Rapporteur observes that the question of the capacities and
i mpact of new information technology is highly conplex, involving not only the
users and providers of information but also the designers of the technol ogy
and service providers. As such, the Special Rapporteur is of the opinion that
the invitation by the Commission for himto consider “all aspects” of this
guesti on goes beyond the technical conpetence of the Special Rapporteur and,
further, that in order for the Comm ssion’s expectations to be nmet, the

al l ocation of significant additional resources (financial and expert) is

requi red before conprehensive and in-depth work on the question can be carried
out. That being said, and in light of the inportance of the matter, the
Speci al Rapporteur is in a position to offer only some prelimnary views and
to suggest areas where further work may be done in future.

32. The reference by the Comm ssion on Hunan Rights to “all aspects” of the
new i nformati on technol ogy explicitly acknow edges the scope of the question
at issue. Bearing that in mnd, it nust be said that the different views on
the issue on the part of CGovernnents, non-governmental organizations and

i ndi vidual s often nerely reflect a particular aspect of the problem There is
often a natural tension between what are viewed as conpeting or nutually
exclusive interests or values and the debate often tends to be | ess about the
present and potential benefits of the new technology than it is about
restrictions, often in the absence of a clear understandi ng and

al | -enconpassi ng anal ysis of the inplications of introducing neasures of
regul ati on.

33. It nmust again be acknow edged that the international instruments on
human rights recogni ze, as ground for restrictions on opinion, expression and
information, the legitimate interest of society in the protection of nationa
security or public order, public health or norals and the rights and freedons
of others. That the new technol ogy has opened alternative avenues for
expression and opinion and the transfer of information is not in question
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Neither is it in doubt that the use of these additional sources by sone groups
and individuals has raised serious concerns particularly related to, for
exanpl e, raci smand hate speech, incitenent to viol ence, pornography
(especially child pornography and sex tourisn), privacy and reputation and
cultural or societal val ues.

34. In his report to the fifty-first session of the Conm ssion, and in each
report since then, the Special Rapporteur has consistently and strongly
enphasi zed that the general rule is the protection of the freedom of
expression and opinion and the right to information, and that the restriction
of such freedom and the right nust be the exception

35. The current debate over the use and, sone woul d say, abuse of the
Internet by individuals and groups to express and di ssem nate raci st and
intolerant views is one exanple of the issues raised by the introduction of a
new t echnol ogy and the natural tension that exists between rights and
restrictions or, it could be said, between the rights of one person or group
and those of others. General reconmendation XV (1993) of the Commttee on the
Eli m nati on of Racial Discrimnation recalls the mandatory nature of the
provisions of article 4 in the Convention explained in general

recommendation VII, and states that article 4 (a) requires States parties to
penal i ze: (a) dissemnation of ideas based on racial superiority or hatred,
(b) incitement to racial hatred; (c) acts of violence against any race or
group of persons of another colour or ethnic origin; and, (d) incitement to

such acts. General recomendation XV also states that, “In the opinion of the
Conmittee, the prohibition of the dissenmi nation of all ideas based upon racia
superiority or hatred is conpatible with the right to freedom of opinion and
expression.” Additionally, the Conmittee referred to article 20 of the

I nternational Covenant on Civil and Political Rights, recalling that it
stipulates that “any advocacy of national, racial or religious hatred that
constitutes incitenment to discrimnation, hostility or violence shall be
prohi bited by | aw’

36. The ambi val ence surrounding points related to the principle of the need
to bal ance rights and protections is evident in the positions taken by
Governnments through the declarations and reservati ons they have entered to
article 4 of the International Convention on the Elimnation of Al Forms of
Raci al Discrimnation. A review of these reservations and decl arati ons shows
that many of them are based on the need to reconcile the rights to opinion
expression, association and assenbly with prohibitions on certain kinds of
activities. 4/

37. Regrettably, the Special Rapporteur was unable to attend the sem nar
organi zed by the Ofice of the Hi gh Conmm ssioner for Human Rights and held in
Geneva from 10 to 14 November 1997 on the role of the Internet with regard to
t he provisions of the International Convention on the Elimnation of Al Forns
of Racial Discrimnation. He considered with great interest the materials
made avail abl e, although the report on the sem nar had not yet been avail abl e
at the tine of finalization of the present report. He neverthel ess notes the
concl usi ons and recomrendati ons of the seminar and the differing views
expressed regarding the establishnment of an open-ended working group to draft
guidelines for the ethical use of the Internet, as well as the possible role
of the Conm ssion on Humen Rights in deciding on the status and the mandate of
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such a group. In particular, he notes the absence of consensus on the issue
of a formulation of a code of conduct for Internet users and service providers
and concerns raised that such a code may | ead to abuse and undue i nfringenent
on the right to freedom of expression. 1In this context, the Specia

Rapporteur wi shes to enphasize that great care nust be taken to achi eve an
appropriate bal ance between the rights to freedom of opinion and expression
and to receive and inpart information and the prohibition on speech and/ or
activities pronoting racist views and inciting violence.

38. The Speci al Rapporteur further observes that the range of nationa

nodels is so extensive as to raise serious doubt as to the possibility of
adopting one particul ar approach as to the best way to tackle the problens and
chal | enges posed by the Internet in the foreseeable future. For instance, in
the United States, there is virtually an absolute right to expression and the
United States Supreme Court recently decided that censorship provisions in the
Communi cati ons Decency Act, an anendnent to the Tel ecommuni cati ons Ref orm Act
(1996), were unconstitutional and, further, that free speech on the Internet
deserved constitutional protection. |In sonme other countries, the actual state
of the rights to expression, opinion, information, association and assenbly is
so restricted as to nake any consideration of the dangers presumed to be posed
by racismon the Internet virtually irrelevant. And in others, where a

bal ance between rights and restrictions has been established in domestic

| egi slation, the focus has been |l ess on enacting further |egislation than on
enforcing existing |law and working with Internet service providers to ensure
that those using the technology to express and pronmote their views are doing
so in conformty with the | aw

39. The Speci al Rapporteur also wi shes to enphasize that there is a
distinction to be drawn between speech which offends and hurts and that which
exceeds the threshold of tolerance, ceases to be speech and becones crine
under international law. In this regard, while Governnents consi der what
woul d constitute an appropriate, fair and feasi bl e approach that m ght be
taken to problens raised by the Internet, it is vital that attention continue
to be given to the incidence of Governnents cooperating or being directly
active in the mani pul ation of nmedia for the pronotion of racist views and the
incitement to violence on the scale that occurred, for instance, in the fornmer
Yugosl avi a or Rwanda.

40. Anot her aspect arising fromthe Internet that has cone to the Specia
Rapporteur’s attention is the inclination of Governments to regul ate and
control access to this electronic network. The bases on which Governnents
have taken action include, for exanple, broadly worded and vague statements on
the need to protect public norals or national security. 1In this regard, the
Speci al Rapporteur noted a number of incidents and trends reported from
several countries.

41. The Speci al Rapporteur views with concern neasures taken by Governnents
to inpede the free flow of information. O particular concern are the actions
by Governnents which provide for extrenely harsh punitive nmeasures agai nst
groups and individuals seeking to benefit from new i nformation technol ogi es.
In this regard, the Special Rapporteur recalls information in the report to
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the fifty-third session of the Comr ssion by the Special Rapporteur on the
situation of human rights in Myanmar (E/ CN. 4/1997/64, para. 18) according to
whi ch:

“the Computer Science Devel opnent Law of 27 Septenber 1996 makes the
unaut hori zed i nport, possession, and use of certain types of conputer
equi pment, for exanple conputers with networking capability, punishable
with sentences of 7 to 15 years' in prison and/or a fine. A ' Mannmar
Comput er Science Council' will be established to approve the type of
equi pnent to be restricted. According to the Government-controlled
newspaper New Light of Myanmar (NLM, the punishment is prescribed for
anyone setting up links with a conputer network w thout perm ssion or
who uses conputer networks or information technol ogy for underm ning
State security, law and order, national unity, the national econony or
nati onal culture or who obtains or transmts State secrets. Menbers of
unaut hori zed conputer clubs may, according to reports, be sentenced to
prison terms of a mninmumof three years. A punishment of 5

to 10 years’ inprisonnment is prescribed for anyone who inports or
exports conputer software or information banned by the Myanmar Conputer
Sci ence Council.”

42. On a separate but related issue, the Special Rapporteur remains
concerned at the policies of sone Governments to ban new technol ogy extending
the reach of news, information and entertai nment progranmng. In this regard,
the Speci al Rapporteur recalls the report prepared following his visit to Iran
in 1996 (E/CN. 4/1996/39/Add.2) and information he received on | egislation
making it illegal to inport, distribute, possess or use satellite antennae.
The Governnent inforned the Special Rapporteur that the | aw had been enacted
“for the purpose of safeguarding the cultural identity of the Islam c Republic
of Iran against unwarranted influence by the international nmass nmedia through
t he broadcasting of destructive and i ndecent satellite programes, and not for
t he purpose of obstructing or hanmpering the possibilities for the genera
public to obtain information (paragraph 51)”. The CGovernnment suggested that
the prohibition should be regarded as an issue related to public nmorality.

The Speci al Rapporteur recalls that he strongly encouraged the Governnent to
repeal the | aw prohibiting the use of satellite antennae.

43. The Speci al Rapporteur has received information on the sane issue
regardi ng Egypt, according to which, in July 1995, the Governnent banned the
i mport without prior authorization of satellite decoders, in order to
“preserve and protect the values, norals and traditions of society”. 5/

44. A prelimnary exam nation of sone issues raised by the new

t el econmuni cati ons and i nformati on technol ogi es highlights several thenes of
continuing concern to the Special Rapporteur. First, it may be recalled that
sonme years ago, developing countries called for a new world information and
conmuni cation order to create a freer, broader and nore bal anced fl ow of
information. It nmay also be recalled that, in 1980, UNESCO adopted a
resol uti on which set out a nunber of points upon which a new world information
and comuni cation order could be based. These points included, inter alia:
elimnation of inbalances in the existing nmeans and manner of information

di ssem nation; elimnation of the negative effects of public and private
nmonopol i es of medi a ownership; elimnation of excessive concentration of
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ownership; creation of a plurality of sources and channels of information;
freedom for nmedia professionals with an associated responsibility to exercise
that freedom wi sely; respect for the cultural identity of peoples; respect for
the right of each country to informthe world about its interests, aspirations
and social and cultural values; and respect for the right of the public,
ethnic and social groups and of individuals to have access to information
sources and to participate actively in the conmunication process.

45. The Speci al Rapporteur is of the opinion that the new technol ogi es and,
in particular, the Internet are inherently denocratic, provide the public and
i ndividuals with access to information sources and enable all to participate
actively in the comruni cation process. The Special Rapporteur also believes
that action by States to inpose excessive regulations on the use of these
technol ogi es and, again, particularly the Internet, on the grounds that
control, regulation and denial of access are necessary to preserve the noral
fabric and cultural identity of societies is paternalistic. These regulations
presune to protect people fromthensel ves and, as such, they are inherently

i nconpatible with the principles of the worth and dignity of each individual
These argunments deny the fundanental w sdom of individuals and societies and
i gnore the capacity and resilience of citizens, whether on a national

State, nunicipal, community or even nei ghbourhood I evel, often to take

sel f-correcting neasures to re-establish equilibriumw thout excessive
interference or regulation by the State.

D. National security

46. The use and abuse by CGovernnents of anti-terrorismand national security
| egi slation remains a grave concern. The Special Rapporteur again notes that
many Governments use these laws to restrict freedom of opinion and expression
and the right to receive and inpart information. Further, abuse of the powers
granted under such |laws often |eads to: both prol onged and short-term
arbitrary detention; torture; extrajudicial, sumrary or arbitrary executions;
di sappearances; threats and intinidation; the closure of various nedia
outlets; the banning of publications and progranmm ng; bans on public

gat herings; bans and prohibitions on organi zati ons, groups and associ ati ons
that are in no way associated with terrorismand viol ence; strict censorship
on all forms of comrunication; and tolerance of, if not actual support for the
abuses and crinmes conmtted by police and paramlitary groups.

47. During visits to various countries and in discussions with governnent
representatives the Special Rapporteur has taken up the issue of nationa
security laws and encouraged the Governnents either to repeal the | aw and
consi der other measures consistent with article 19 of the Covenant for the
protection of the State's national security interests, or to amend the
relevant law or laws to ensure a precise and unanbi guous definition of the
activities and crines covered by the legislation. For instance, during his
visit to the Republic of Korea, he discussed in depth with the authorities the
concerns with regard to the National Security Law as reflected in
paragraphs 12 to 21 of his report on that visit (E/ CN. 4/1996/39/Add.1) in
whi ch he strongly encouraged the Governnent to repeal this |aw.

48. The Speci al Rapporteur reiterates his recommendation to the Comr ssion
on Human Rights to endorse the Johannesburg Principles on National Security,
Freedom of Expression and Access to Information (see E/CN. 4/1996/39, annex).
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The Speci al Rapporteur remains convinced that the Principles give usefu
gui dance for protecting adequately the right to freedom of opinion, expression
and i nformati on.

E. Whnen and freedom of expression

49. In resolution 1997/27 the Conmi ssion on Human Rights invited the Specia
Rapporteur to continue to pay particular attention to the situation of wonen
and the rel ationship between the effective pronption and protection of the
right to freedom of opinion and expression and incidents of discrimnation
based on sex, creating obstacles for women with regard to their right to seek
receive and inpart information, and to consider how t hose obstacl es inpeded
the ability of wonen to make informed choices in areas of particular

i mportance to them as well as in areas related to the general decision-making
processes in the societies in which they lived. The Special Rapporteur offers
the followi ng information and prelimnary observations on this subject.

50. In his report to the fifty-first session of the Commi ssion on Human

Ri ghts (E/ CN. 4/ 1995/ 32), the Special Rapporteur stated that the right to
freedom of opinion and expression reflects a country's standard of fair play,
justice and honesty (paragraph 14). The Special Rapporteur w shes to
enphasi ze here that the degree to which States respect, protect and pronote
the right to freedom of opinion and expression of wonen, which may be

exerci sed through activities and in ways distinctly different fromthose of
men, will also reflect a country's standard of fair play, justice and honesty
with regard to women and the status accorded to themin society.

51. The Speci al Rapporteur also recalls that in his report to the
fifty-third session of the Comm ssion (E/ CN 4/1997/31) he called upon States
“to actively support wonen attenpting to nake their voices heard and to ensure
that they are wel comed as active participants in public life”. He further
urged Governments “to ensure that effective neasures are taken to elimnate

t he atnosphere of fear that often prevents many wonen from comuni cati ng
freely on their own behalf or on behalf of other wonen who have been victins
of violence either in donestic or conmunity settings or as a result of

i nternal or transborder conflict” (paragraph 62).

52. The Speci al Rapporteur notes that violence agai nst wonen has been one of
the nost enduring features of war and conflict. Thus, what has changed is not
t hat such vi ol ence occurs but rather that nore people are willing to recognize
the occurrence of such practices and are actively attenpting to counter them
The two recent tragedies of the forner Yugoslavia and Rwanda are,
under st andabl y, nost frequently cited now when di scussing viol ence agai nst
worren in the context of armed conflict. There is a |lot of evidence regarding
the terrible atrocities which were conmmtted agai nst wonen whi ch must find an
expression of protest. Such protest should come out clearly in the nedia and
no restrictions whatsoever should be maintai ned which woul d suppress the
voices of wonen. In this context, the Special Rapporteur also believes that
far greater attention nust be given to positive nmeasures to break the silence.
For instance, w tness protection programmes are needed, for it is partly

t hrough the establishnment and proper functioning of such programmes that wonen
and girls will be able to fully exercise their right to expression, recount
their stories and give testinony and evidence, w thout shame and w t hout fear
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of social exclusion, retribution or reprisals against themor nenbers of their
fam lies. Such programmes should al so provide for the appropriate support
servi ces.

53. Furthernore, in considering the relationship between viol ence agai nst
woren in the donestic and community contexts and freedom of opinion and
expression, the Special Rapporteur has had occasion to refer to the report of
t he Canadi an Panel on Viol ence agai nst Wonen. The report stated that
“Canadi an wonen have not enjoyed freedom of expression; rather, their fear
makes themreluctant to speak out about the viol ence they experience.

Canadi an institutions have contributed to this situation - by denying that
such viol ence can exist, they have supported m sogyny and abuse of power.” 6/
The Panel al so noted that wonen victinms of violence in Canada, in comon with
wonen in every country, often keep silent about what has or is happening to
them for a number of reasons, including fear of reprisal, shame, the belief
that they are sonehow responsi ble for the violence, the know edge that they
wi |l not be believed, and, in sone cases, suppression of the menory of

vi ol ence because it is too painful to recall. And, finally, the Specia
Rapporteur was struck by the Panel’s observation that research on the issue of
vi ol ence agai nst wonen in Canada remains inconplete because of exclusion, that
is, that very little research has focused on the experiences of Inuit and
Abori gi nal wonen, women of colour, inmmgrant and refugee wonmen, rural, poor or
honel ess wonmen, wonen with disabilities, women with low literacy skills and

| esbians. The Panel also stated that while nuch research has been carried out
in French and/or English, wonen who do not understand or speak either of these
| anguages have been excluded. 7/

54. The issues of fear, shanme and exclusion are of great concern to the
Speci al Rapporteur not only because they have an enornous inpact on the
ability of wonmen to exercise freely their right to expression but al so because
they reflect, in sonme countries, inadequacies in the |egal protections
avai l able to wonmen and, in others, continuing attitudes and practices that are
justified on the basis of customary practices, cultural history and socia
norms. In this context, the Special Rapporteur wi shes to refer only to a few
cases that have been brought to his attention, sone of which he had referred
to in previous reports.

55. For instance, in the report following his visit to Turkey

(E/CN. 4/ 1997/ 31/ Add. 1), the Speci al Rapporteur el aborated on the case of

Ms. Ismet Celikaslan, who was all egedly detained shortly after stating on

tel evision that her daughter had been raped while in police custody in Ankara
(paragraph 14), as well as the case of Ms. Gulcin Ozgur, who was all egedly
arrested and detai ned after having publicly stated that she had been sexually
assaul ted and tortured during a previous period of detention (paragraph 21).
The report on his visit to the Islam c Republic of Iran (E/ CN. 4/1996/ 39/ Add. 2)
in paragraph 35 refers to the Penal Code adopted in November 1995 which all ows
for up to two nonths' inprisonnent or 74 |ashes for wonen not respecting the
dress code. Paragraph 63 refers to the existence of institutionalized and
legally sanctioned fornms of distinction, exclusion or restriction nmade on

the basis of sex and their inpact on the right to freedom of opinion and
expression. The Special Rapporteur further refers to the joint urgent

appeal to the Covernnent of Sudan noted in section IV of the present report,
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concerning an incident of 1 Decenber 1997 when a group of approxi mately
50 wonen attenpted to peacefully denonstrate their opposition to the
compul sory mlitary conscription of their sons and brothers to fight the
civil war in southern Sudan

56. The Speci al Rapporteur on the situation of human rights in Afghanistan
noted in his nost recent report to the General Assenbly a further
deterioration of the situation of the rights of Afghan wonen. Significantly,
he noted that many Afghan wonen are cut off fromthe nmedia and other sources
of information and their sense of desperation was aggravated because they
lived under the inpression that the world was not aware of the extent of their
plight. He further noted that “one of their principal grievances was that
they felt that they did not have the opportunity to raise their voice”, which
even sone Afghan refugee wonen living in Pakistan believed to be true

(A/ 52/ 493, annex, para. 85). In another case brought to the attention of the
Speci al Rapporteur, in Peru, a worman received death threats because of her
activities in a wonen's group that organi zes educati onal progranmes and

provi des | egal and social assistance to working wonen. 8/ In Papua New

Qui nea, conpensation for the killing of a clan | eader, based on a conpl ex
tribal calculation, was determ ned to be $15, 000, 25 pigs and an 18-year-old
woman naned Mriam W1 ngal; the young woman said “no” because she wanted to
finish high school and learn to be a typist; Mriam WIngal was forced to take
refuge in Port Mresby, sonme 500 kilometres fromher angry rel atives. 9/
Finally, the Special Rapporteur of the Sub-Commi ssion on Prevention of

Di scrimnation and Protection of Mnorities on traditional practices affecting
the health of wonen and children referred to a case in Ethiopia (see

E/ CN. 4/ Sub. 2/ 1997/ 10, para. 27). In May 1997, according to the Ethiopian
Press Agency (ENA), six girls of the Wreda tribe in eastern Ethiopia had
commtted suicide to avoid abusuma, the traditional marriage between cousins.
It was further noted that nmost of the girls subject to this tradition are
about 15 years old and that many of them prefer death to being married off to
men who are 80 years old while others have refused this type of marriage
because they consider it to be a sort of “wonen’s slavery”.

57. The Speci al Rapporteur notes that in 1997, the Conmittee on the

El i mi nati on of Discrimnm nation agai nst Wonen (CEDAW i ssued genera
recommendati on No. 23 on political and public life, in which it notes that
“despite wonen's central role in sustaining the famly and society and their
contribution to devel opment, they have been excluded frompolitical life and
t he deci si on-meki ng process, which nonetheless determ ne the pattern of their
daily lives and the future of societies. Particularly in tims of crisis,
this exclusion has silenced wonen's voices and rendered invisible their
contribution and experiences”. The Special Rapporteur underlines the |ink
between political participation and participation in the decision-making
process and article 19 of the International Covenant on Civil and Politica
Ri ghts.

58. It will be recalled that the Governnents participating in the Fourth
Worl d Conference on Wonmen in Beijing in Septenber 1995 asserted, in the

Bei jing Decl arati on and Programme of Action, that they were “acknow edgi ng the
voi ces of all wonmen everywhere” (paragraph 4 of the Declaration). The Specia
Rapporteur feels conpelled to express sone scepticismabout this assertion for
the sinple reason that, as indicated above, there are nmany instances and
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ci rcunmstances in which the voices of wonen cannot possibly have been heard
because women have not dared to speak openly about what has happened and/or is
happening to and around them On the other hand, the Special Rapporteur fully
concurs with the statenment nade by Covernnents in Beijing that:

“The gap between the existence of rights and their effective enjoynent
derives froma |l ack of commtnent by Governments to pronoting and
protecting those rights and the failure of CGovernments to inform wonen
and nen alike about them ... (paragraph 217 of the Progranme of Action).
“ Unl ess the human rights of wonen, as defined by internationa
human rights instrunents, are fully recogni zed and effectively
protected, applied, inplenmented and enforced in national |aw as well as
in national practice in famly, civil, penal, |abour and commercia
codes and adm nistrative rules and regulations, they will exist in name
only” (paragraph 218).

I'V. COUNTRY SI TUATI ONS

59. The Speci al Rapporteur in this section reports on the communications
sent out and replies received during 1997. This, however, in no way inplies
that all cases of earlier conmunications have been closed to the satisfaction
of the Special Rapporteur, as in a nunber of cases, he has not received
replies fromthe Governnents concerned. He refers to his previous reports for
cases previously exam ned.

60. The Speci al Rapporteur would like to encourage Governnents to continue
their cooperation with the mandate by providing information on the cases in
guestion. He wishes to reiterate that good cooperation is essential in that
it opens the possibility for the Special Rapporteur to engage in a dial ogue

ai med at addressing the concerns as regards respect for freedom of opinion and
expression. The opportunity for dialogue is even greater during country

m ssi ons, and the Special Rapporteur w shes to express his hope for the

conti nued cooperation of Governments in this regard.

Al geria

61. By letter of 13 Novenber 1997, the Special Rapporteur transmtted
information to the Governnment of Algeria with regard to the fate of

two individuals, nanely M. Aziz Bouabdallah, journalist with the

Ar abi c-1 anguage daily Al -A am Al - Siyassi, and M. Omar Bel houchet, Director of
t he French-1anguage daily El Watan. According to infornation received by the
Speci al Rapporteur, M. Aziz Bouabdal |l ah di sappeared on 12 April 1997, after
havi ng been abducted by three individuals who had allegedly identified

t hensel ves as nenbers of the security forces, in front of his famly.
Reportedly, the fam |y has not been able to obtain information on his fate
since that date. The Special Rapporteur had also received informtion

all eging that M. Bouabdallah was held in a detention centre in Al giers and
had been tortured during the first nmonth of his detention. According to the
i nformati on received, concern had been expressed regarding a possible link
bet ween hi s di sappearance and his journalistic work, and his coverage of the
activities of Islam st groups in Al geria.
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62. Wth regard to M. Orar Bel houchet, the Special Rapporteur received

i nformati on that he had been sentenced on 5 Novenber 1997 to one year in
prison for an interview he had given in Novenber 1995 to the French tel evision
station Canal + in which he had specul ated on the possible responsibility of

t he Government in the assassinations of journalists since May 1993.
Reportedly, M. Bel houchet had appeal ed his conviction. The Speci al
Rapporteur furthernore received informati on on the sumoni ng of M. Bel houchet
to the central police station of Algiers shortly after the verdict, where he
was questioned for four hours in connection with an article which appeared on
29 Cctober 1997 in his newspaper, witten by the journalist Yasser Ben M| oud,
who had criticized President Lian ne Zeroual and other governnent officials.

63. By letter dated 18 Decenber, the Covernnent of Algeria inforned the
Speci al Rapporteur that with regard to the case of M. Aziz Bouabdal |l ah, the
i nvestigation undertaken by the Mnistry of Justice had shown that he was
nei t her questioned nor arrested by the security forces. Therefore, the

all egations as to his detention in Al giers had no basis.

64. The Speci al Rapporteur thanks the CGovernnent for the reply regarding

the case of M. Bouabdallah and hopes that all necessary action will be

taken to establish his fate. However, a reply regarding the case of

M. Omar Bel houchet is still awaited.

65. The Speci al Rapporteur remains concerned at the overall situation in the

country and the continuing violence and the nmassacres of civilians. He wi shes
to express his viewthat in the present situation in Al geria, accurate

i nformati on about the crinmes being conmmitted, as well as transparency and the
free flow of information, beconme all the nore inportant. He encourages the
Governnment to take all necessary neasures to provide for the conditions in
which all nmedia are able to play their role in providing accurate, reliable
and pluralistic information.

66. The Speci al Rapporteur further refers to his previous reports with
regard to the killings of journalists and woul d appreciate being kept inforned
about progress made in the investigation of these cases and the prosecution of
t hose responsi bl e.

Argentina

67. In ajoint initiative with the Special Rapporteur on extrajudicial
summary or arbitrary executions, an urgent appeal was comruni cated by the
Speci al Rapporteur to the Governnent on 3 July 1997 with regard to death
threats, attacks and harassnent of journalists Ariel Garbarz, Magdal ena Ruiz
Gui fazu and Antoni o Fernandez Llorente, and their respective famlies, all of
whom have been involved in covering stories related to the death of José Luis
Cabezas, photographer for the nagazine Noticias, in January 1997

68. The Speci al Rapporteur regrets that at the tine of the finalization of
the present report, no reply had been received fromthe Governnent on the
concerns raised and hopes that the Covernnent will respond soon. He urges the
Governnment to ensure that conplaints of death threats, attacks and harassnent
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of journalists, especially those calling for clarification of the
ci rcunst ances of the murder of M. Cabezas, are investigated and to provide
for an environnent where journalists can operate free from attack

Bel ar us

69. By letter of 1 August 1997, the Special Rapporteur transmtted
information to the Governnent regardi ng proposed anendnents to the Act on

the Press and other Mass Media, as well as the fate of Pavel Sherenet,

Dmtry Zavadsky and Yaroslav Ovchinni kov. According to the informtion

recei ved by the Special Rapporteur, amendments to the Act on the Press and

ot her Mass Medi a which woul d seemto have a serious inpact on the freedom of
t he nedi a had been approved by the | ower chanber of the Parlianent of Bel arus
in late June 1997.

70. As regards the above-naned individuals, the Special Rapporteur

conmuni cated to the Governnment his concern with regard to their detention on
26 July 1997, allegedly in connection with an incident relating to the filmng
of the Bel arusian border with Lithuania on 22 July. Reportedly, they were
hel d on charges of violating article 80 of the Crimnal Code for illega
border crossing. Furthernore, the offices of Russian Public Tel evision (ORT)
and M. Sherenet’s home were allegedly searched by police on 27 July and
various docunments confiscated. Several journalists protesting the arrest had
all egedly al so been arrested on 31 July. 1In addition, the Special Rapporteur
expressed his deep concern regarding the withdrawal of accreditation from

M. Sherenet by the Foreign Mnistry in early July, allegedly for biased
reporting, an act recalling the revocation of accreditation and subsequent
expul sion of Al exander Stupnikov, journalist with the Russian independent
tel evi sion channel NTV, in late March 1997 based on simlar accusations.

71. By letter dated 4 Septenber 1997, the Governnent conveyed to the Specia
Rapporteur information regarding the above concerns. Wth regard to the

wi t hdrawal of the accreditation of M. Sherenet, the Government noted the view
of the responsible committee in the Mnistry of Foreign Affairs that

M. Sherenet’s reports systematically provided biased i nformation about events
in the Republic of Belarus and that the dissenination of such tendentious
material resulted in the misinformation of the public, both in Belarus and in
the Russi an Federation. Al exander Stupni kov was deprived of his accreditation
in the Republic of Belarus in connection with the di ssem nation on the

NTV channel of deliberately false information about events in the Republic of
Bel arus, and with his reports, which were characterized by a one-sided
approach to the coverage of events in Belarus. According to the response
received, the activity of M. Stupnikov was contributing to the mni sinformation
of the Russian public. Both decisions to withdraw the Iicences were taken on
the basis of article 42 of the Act on the Press and ot her Mass Medi a.

72. It was noted in the reply that on 30 July, the press service of the
Presi dent of the Republic of Belarus issued a statenent indicating that
P. Sheremet and two ot her persons charged with illegally crossing the State

border were Bel arusian citizens but, irrespective of this decision, the
management of ORT had continued to enploy P. Sherenet to prepare reports from
Bel arus. The Governnent further noted that the Information and Public

Rel ations Centre of the Comrittee for State Security (KGB) had issued a
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clarification regarding the illegal border crossing of an ORT filmcrew,
stating that on 25 July 1997 crimnal proceedings were instituted on the
grounds that the filmcrew of ORT' s Bel arusian office, consisting of

P. Sheremet, D. Zavadsky and Y. Ovchinnikov, had illegally crossed the State
border of the Republic of Belarus on 22 July. Furthernore, it was noted that
on 26 July, the representative of the Republic of Belarus for the Snorgon
section of the border with the Republic of Lithuania was officially advised in
witing by the commandi ng officer of the Vilnius detachment of the border
police that a violation of the State border of the Republic of Lithuania had
occurred. In that connection, a request for an investigation was made, with
its findings to be conmunicated in witing. On 27 July, the above-nentioned
persons were detai ned on suspicion of having cormitted the offence referred to
in article 80 of the Crimnal Code and the case was passed on to the

i nvestigations departnent of the KGB Directorate for the G odno region. On

30 July, in the course of these crimnal proceedings, P. Sherenmet and

D. Zavadsky were charged with illegally crossing the border and were taken
into custody as a precautionary neasure with the approval of the Public
Prosecutor of the Grodno region, in accordance with the |aw

73. Regardi ng the amendments to the Act on the Press and other Mass Medi a,
the Governnent infornmed the Special Rapporteur that it was unable to provide
the Special Rapporteur with nore detailed information, as the text of the
anmendnents passed in first reading had not yet been pronul gated by the House
of Representatives of the National Assenbly.

74. The Speci al Rapporteur thanks the Governnment of Belarus for the reply
provi ded and the willingness shown to cooperate with the mandate. Wth regard
to the cases of Pavel Sherenet and Al exander Stupni kov, the Special Rapporteur
notes that nedia professionals working for foreign nmedia should not have their
licences withdrawn, be expelled or threatened in any other way because of the
content of their reporting. The rights of journalists to report and coment
on all aspects of society, which includes the expression of views opposed to
those of the authorities, and the right of the Belarusian public to receive
such i nformation nust be guaranteed and should in no case be subject to
restrictions other than those provided for by international law. He refers to
his comments regarding foreign nedia in his report on the visit to the
Republ i ¢ of Belarus, contained in addendum 1 to the present report.

75. As regards the anendnents to the Act on the Press and ot her Mass Medi a,
the Speci al Rapporteur invites the Governnent to keep himinformed of further
devel opnents and encourages the Governnent to benefit fromthe assistance
provi ded by international organizations in this area.

Chi na

76. The information received by the Special Rapporteur indicates continued
concern with regard to the right to freedom of opinion and expression in
China. In this connection, the Special Rapporteur, by letter dated

12 Novenber 1997, transnmitted information to the Government with regard to
several individuals, namely, Wang Dan, Wang M ng, Gao Yu, Liu Nianchun

Li Hai, Yao Zhenxi ang and Yao Zhenxi an, Fu Guoyong, Chen Longde and

wang Donghai. According to the information received by the Speci al
Rapporteur, their right to freedom of opinion and expressi on had been
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subjected to arbitrary interference. They had been arrested for alleged

of fences such as conspiring to subvert the CGovernnent, |eaking State secrets
or endangering State security. The Special Rapporteur had received
information indicating that seven anpong the above individuals have been
convicted to “re-education through |abour” for periods of between one and
three years.

77. The Speci al Rapporteur notes that he has not yet received a reply from
the Governnent of China and hopes that he will soon be receiving a response
fromthem Wth regard to the case of Gao Yu, the Special Rapporteur notes
that the Working Group on Arbitrary Detention decided, in decision No. 46/1995
of 30 Novenber 1995, to declare the detention of Gao Yu as arbitrary, in terns
of category Il of the principles applicable in the consideration of the cases
submtted to the Working G oup (i.e. contrary to article 19 of the Universa
Decl arati on of Human Rights and article 19 of the International Covenant on
Cvil and Political Rights regarding the exercise of the right to freedom of
opi ni on and expression).

Egypt

78. On 25 June 1997, the Special Rapporteur sent an urgent appeal to the
Gover nment expressing his concern regarding the all eged arrests of

Hanmdei n Sabbahi, journalist, Mhamed Abdu, veterinarian, Mhanmed Solinman
Fayad, | awyer and Handi Heikal, |lawer. According to the information received
by the Special Rapporteur, on 17 June Handei n Sabbahi, Director of the

Al - WAt an- Arabi Information Centre, was arrested by menbers of the State
Security Investigation (SSI) for having expressed his opposition to Law 96 of
1992 and being in possession of printed material critical of this |law, which
regul ates the relati ons between | andowners and tenants. He was allegedly
charged with several offences under the anti-terrorismlaw and has been given
a 15-day detention order pending the outcome of further investigations. The
other three individuals were allegedly arrested the sanme day on simlar
grounds. All four individuals were reportedly inprisoned in Tora prison in
Cairo where they were all egedly subjected to beatings and | ashing.

79. The Speci al Rapporteur regrets that no reply has yet been received from
t he Government on the cases in question and hopes for an early response.

Islam ¢ Republic of Iran

80. On 2 July 1997, the Special Rapporteur sent an urgent appeal to the
Governnment in a joint initiative with the Special Representative on the
situation of human rights in the Islam c Republic of Iran, the Specia
Rapporteur on extrajudicial, summary or arbitrary executions and the Specia
Rapporteur on the independence of the judiciary. Concern was expressed with
regard to the fate of Faraj Sarkouhi, witer and editor-in-chief of the

nont hly Adi neh and signatory to the 1994 Decl aration of 134 Witers, an
appeal for an end to censorship in Iran. Allegedly, M. Sarkouhi had been
arrested on 27 January 1997 after having been held inconmuni cado for severa
weeks in Novenber 1996, and was at the time tried in a closed trial on a
variety of charges, allegedly including espionage, which reportedly carries a
mandat ory death penalty. It had been alleged that he had not been permtted
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to appoint a lawer and that the trial would remain closed to the public and
i nternati onal observers. According to sonme sources, a death penalty had been
pronounced.

81. By letter of 16 July 1997, the Governnent of the Islam c Republic of
Iran replied that, as regards the period in Novenber 1996, M. Sarkouhi had

| eft Teheran for Germany, as he hinself had stated in an interview It was
further noted that M. Sarkouhi was arrested on 2 February 1997 on charges of

espi onage and attenpting to | eave the country illegally. Furthernore, it was
enphasi zed that he had neither been tried nor convicted and that he enjoys and
will enjoy all legal rights in conformty with due process of law, including

the right to a fair trial and the right to a defence | awer.

82. The Speci al Rapporteur thanks the Government of Iran for the reply
provi ded and the willingness shown to cooperate with the mandate. The Specia
Rapporteur notes the further devel opnents in this case and in particul ar
reports received that M. Sarkouhi had been tried and convicted in canera of
carrying out propaganda agai nst the Islam c Republic of Iran, which was
apparently the widely published letter dated 3 January 1997 in which he
described his initial arrest and his mstreatnent while in detention. He was
sentenced to one year in prison, less tine already spent in detention. The
Speci al Rapporteur refers to the report submitted by the Special
Representative of the Comm ssion on Human Rights on the situation of human
rights in the Islam c Republic of Iran to the CGeneral Assenbly (A/ 52/472,
annex), in which he took particular note of the fate of Faraj Sarkouh
(paragraph 14), and in which he lists a nunber of reports illustrating
constraints agai nst freedom of expression (appendix 11).

Mexi co

83. By letter dated 30 October 1997, the Special Rapporteur transmtted
information to the Governnent concerning the fate of René Solorio,

Ernesto Madrid and Gerardo Segura, all three journalists for TV Azteca;

Dani el Lizarraga and David Vicenteno, journalists with the daily Reform; as
wel | as Abdel JeslUs Bueno Ledn, journalist and director of the weekly nagazine
Siete Dias, Benjam n Flores Gonzal ez, publisher and editor of the daily
newspaper La Prensa, and Victor Hernadndez Martinez, a journalist with the
magazi ne Conb. Wth regard to René Sol orio, Ernesto Madrid and

Gerardo Segura, the Special Rapporteur had been inforned of their alleged
abduction on 13 Septenber and torture for several hours, which according to
the source, was thought to have been linked to their reporting on police

i nvol venent in corruption and human rights violations. The Special Rapporteur
further comunicated infornmation with regard to Daniel Lizarraga, who had

al  egedly been ki dnapped on 5 Septenber 1997 and held for several hours,

al l egedly being interrogated about his reporting on alleged invol verent of
enpl oyees of the Ofice of the Public Prosecutor in drug trafficking. It had
further been alleged that David Vicenteno was abducted, assaulted and
threatened for several hours on 25 August 1997, as well as being interrogated
on his investigations concerning the di sappearance of a nmenber of the judicia
pol i ce. In addition, he transmitted information on the reported killings of
three nedia professionals. Allegedly, Abdel JeslUs Bueno Ledén, who was
reportedly facing a defamation | awsuit and who had all egedly previously
written a letter indicating his possible kidnapping or killing as well as
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possi bl e suspects, including State officials, was nmurdered on 20 May 1997,
with his body found two days later. Benjamn Flores Gonzal ez, who allegedly
faced several lawsuits for crimnal libel, was killed on 15 July 1997 outsi de
his newspaper’s office. It is alleged that his killing is linked to his
coverage of drug trafficking and alleged invol vemrent of the |oca

adm nistration. Finally, Victor Hernandez Martinez reportedly died on

26 July 1997 from head injuries after having been beaten severely the day
before, allegedly as he was | eaving the offices of the Federal Judicial Police
in Mexico City. Reportedly, he also had published articles on alleged |inks
bet ween police and drug-traffickers.

84. By letter dated 26 Novenber 1997, the Governnent requested the Specia
Rapporteur to provide nore details about the | ocation where these events had
occurred and the authorities to which they are attributed. The Specia
Rapporteur will follow up this request.

Ni geria

85. In ajoint initiative with the Special Rapporteur on torture, the
Speci al Rapporteur sent an urgent appeal to the Governnment of Nigeria on

21 Novenber 1997, expressing concern regarding the fate of several journalists
who were reported to be in detention wthout charge or trial

86. According to the information received, Mhamed Adamu, bureau chief of
African Concord news magazi ne and Soji Onotunde, editor of African Concord,
had been held in inconmuni cado detention since 27 July and 25 COct ober,
respectively. The other journalists had allegedly been arrested in a wave of
arrests. Reportedly, on 4 Novenmber 1997, Adetokunbo Fakeye, defence
correspondent for PM newspaper, was arrested and detai ned at Defence
Headquarters in Lagos. Jenkins Alunpna, editor of The News mmgazi ne, was
reportedly arrested on 8 Novenber 1997 at the Lagos studi os of the State-owned
television. On 9 Novenber 1997, Ononpe Gsifo- Wi skey, managi ng editor of
Tell magazine, was allegedly arrested by arned security officers in Lagos.
Babaf emi G udu, managi ng editor of The News newspaper group, is said to have
been arrested on 17 Novenber on his return froma semnar in Kenya

87. In ajoint initiative with the Special Rapporteur on torture, the
Speci al Rapporteur sent an urgent appeal to the Government of Nigeria on

1 Decenber 1997, containing additional information concerning the alleged
arrest of a group of journalists reported to remain in detention w thout
charge or trial. 1In addition to the above nanes, information was commruni cated
to the Government regarding the alleged arrest of Ben Adaji, the Taraba State
correspondent of The News nmgazine, Rafiu Sal au, administrative manager of

The News group, and Aki nwunm Adesokan, witer and journalist. The Special
Rapporteurs had received information alleging that Aki nnum Adesokan had been
arrested on 12 Novenber 1997 at Nigeria' s border with Benin when returning
froma witing fell owship abroad; Ben Adaji had reportedly been arrested on

17 Novenber 1997 in Jalingo, north-east Nigeria, possibly in connection with a
publication on intercomunal killings in October 1997 in Taraba State; and
Rafiu Sal au had all egedly been arrested on 18 Novenber 1997 after having
inquired at the offices of the Directorate of MIlitary Intelligence in Lagos
about the whereabouts of journalist Adetokunbo Fakeye, reportedly arrested on
4 Novenber 1997.
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88. The Speci al Rapporteur notes that no reply has yet been received by the
Government concerning the above allegations. He neverthel ess expresses his
concern at the pattern of arrests and urges the Covernnent to ensure that such
i ncidents do not occur and to give due respect to the rights of journalists in
accordance with international standards.

89. By letter of 28 July 1997, the Special Rapporteur conmuni cated
information to the Governnent of Peru with regard to the case of

M. Baruch Ivcher, nmajority owner of the Frecuencia Latina/Channel 2
tel evi si on networKk. According to the informati on received by the Specia
Rapporteur, M. lvcher’s Peruvian citizenship, which he had reportedly
acquired in Decenmber 1984, had been revoked on 13 July, allegedly due to
adm nistrative irregularities regarding his application. As according to
Peruvian | aw foreigners are prohibited frombeing majority sharehol ders of
enterprises in the comuni cation industry, the fact that M. Ilvcher has been
stripped of his Peruvian citizenship threatened to deprive himof his
property. The information received further enphasized that broadcasts of
Frecuenci a Latina/ Channel 2 had cited corruption and m smanagenent on the part
of the State and had reported on human rights violations, inplicating public
officials, menbers of the arny and arny intelligence.

90. By letter of 8 Septenber 1997, the Government of Peru infornmed the
Speci al Rapporteur of the invalidation of M. lvcher's entitlenment of
nationality due to a failure to neet all legal requirenments. Consequently,
M. lvcher applied for a renedy of anparo which was deni ed by the conpetent
court. M. Mendel Wnter and M. Sanuel Wnter, mnority sharehol ders of
Frecuenci a Lati na/ Channel 2, also applied for a renedy of anparo requesting
t he managenent of the conpany to be transferred to them this was granted by
the court tenporarily, pending a final ruling on the substance of the case,
that is the validity of M. lvcher’s nationality. It was noted that the
ownership of M. lvcher’'s shares is guaranteed by the courts and cannot be
transferred in any form The Governnment further expressed its view that this
is an administrative nmatter being dealt with by the conpetent courts with a
final ruling yet to be handed down. 1In addition, M. lvcher’s property is
fully guaranteed and the |licence of the Frecuencia Latina/Channel 2 will not
be affected, with its usual programres continuing to be broadcast. The
Governnment thus holds that it cannot in any way be inferred that there has
been a violation of freedom of expression

91. The Speci al Rapporteur thanks the Government of Peru for the reply
provi ded and the willingness to cooperate with the mandate. In this context,
the Special Rapporteur reiterates his interest in visiting the country.

92. The Speci al Rapporteur received, on 2 Decenber 1997, a menorandum

prepared by the National Council for Human Ri ghts, which contains infornmation
concerning the exercise of the right to freedom of expression in Peru and the
remedy of habeas data, which is available for consultation at the Secretariat.

Pol and
93. From 24 to 28 May 1997, the Special Rapporteur undertook a visit to

Pol and, on which he has reported separately to the Comm ssion at its present
session (E/ CN. 4/1998/ 40/ Add. 2) .
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Sudan

94. By letter dated 5 Decenber 1997, the Special Rapporteur, in a joint
initiative with the Special Rapporteur on the situation of human rights in the
Sudan, the Special Rapporteur on viol ence agai nst wonmen, and the Specia
Rapporteur on torture, transmtted information to the Governnment concerning an
i nci dent which occurred on 1 Decenber 1997 in front of the UNDP offices in
Khartoum According to the information received fromUNDP in the Sudan, a
group of approxi mtely 50 wonen had arrived outside the gate of the UNDP
compound to present a statenment to the United Nati ons Secretary-Cenera

t hrough the United Nations Resident Coordinator in Sudan agai nst conpul sory
mlitary conscription of their sons and brothers to fight the civil war in
sout hern Sudan. The women were peacefully denmonstrating, carrying banners
denounci ng the depl oyment of their sons and brothers. Reportedly, the women
were brutally assaulted and beaten with sticks and rubber hoses and sl apped on
their faces by police and security officers. They were arrested and dragged
into police vehicles. 1t was further reported that approxi mately 34 of these
wonen were tried the sane day and convicted of public order offences. They
were each fined 10,000 Sudanese pounds, flogged with ten strokes each and then
rel eased. Further, it has been reported that sone of the wonen have been
hospitalized as a result of the injuries suffered.

95. By letter of 9 January 1998, the Government informed the Special
Rapporteur that the denonstration was carried out in violation of the |aw
which requires a licence fromlocal authorities of Khartoum State, which is
routinely issued within 48 hours upon request, and protection is subsequently
provi ded by police. Reference was nmade to a simlar denonstration carried out
the same nmonth by a group of |awyers who delivered a nenorandum of protest to
the Chief Justice and M nister of Justice peacefully and under the protection

of the police. The Government held further that as the gathering was illegal
the authorities were, in accordance with the Iaw, bound to prevent any act
that intended or was likely to cause a breach of public peace or tranquillity

in a public place (article 69 of the Sudan Criminal Act, 1991). The law al so
consi ders an of fence of public nuisance any act which is likely to cause
public injury or danger or annoyance to the public or to those persons who
occupy or reside in a neighbouring place or to the persons exercising any of
the public rights (article 77 (1) of the Crim nal Act of 1991). Furthernore,
the Governnent noted its obligation to protect the United Nations office in
Khartoum in accordance with its comritnents as party to the Convention on the
Privileges and Inmmunities of the United Nations and ot her rel evant
instruments, and that it had the added duty of preventing the devel opnent of
any situation that mght undernine its responsibilities in that regard. The
Governnment thus considered the response to the conmtted offence to be within
the requirements of article 21 of the International Covenant on Civil and
Political Rights which stipulates that no restrictions may be placed on the
exercise of the right of peaceful assenbly “other than those inposed in
conformty with the | aw and which are necessary in a denocratic society in the
i nterest of national security or public safety, public order ”

96. The Speci al Rapporteur thanks the Governnment of the Sudan for the
reply provided and the willingness to cooperate with the mandate. The
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Speci al Rapporteur intends to seek further clarification with regard to this
case, particularly as regards the use of force by |aw enforcenent officials,
and a clarification regarding the necessity for the above-described actions.

97. In May 1997, the Governnent provided the Special Rapporteur with a copy
of the Press and Publications Act of 1996, passed by the National Assenbly
earlier that nmonth. He also received the Sudan Peace Agreenent, signed on

21 April 1997 between the Governnent of the Sudan on the one hand and the
Sout h Sudan United Denocratic Sal vation Front (UDSF), the Sudan People's

Li berati on Movenent (SPLM, the South Sudan | ndependence G oup (SSIG and the
Equat ori a Defence Force (EDF) on the other. The docunments are avail able for
consul tation at the Secretariat.

Tuni si a

98. By letter of 16 October 1997, the Special Rapporteur transmtted
information to the Governnment regarding the fate of M. Khénmis Ksila

Vi ce- President of the Ligue tunisienne pour |la défense des droits de |’ home.
According to the information received by the Special Rapporteur, M. Ksila had
been arrested in the afternoon of 29 Septenber 1997 at his hone in Tunis by
menbers of the security forces after having begun a hunger strike, which he
had announced publicly the sanme day in order to protest against the
restrictions inmposed on himby the Tunisian authorities and the human rights
situation in the country. Furthernore, the Special Rapporteur had received
informati on that on 1 Cctober 1997, M. Ksila had been charged with
underm ni ng public order, spreading false information aimng to disturb public
order, and inciting people to break the law. According to the information
received, he is being detained in 9 avril prison in Tunis.

99. By letter dated 26 Novenber 1997, the Covernnent informed the Specia
Rapporteur that, involved in a case at ordinary law, M. Ksila was arrested on
29 Septenber 1997 by order of the Governnment Procurator of the Court of First
Instance in Tunis and heard forthwith by one of the deputies of the Procurator
attached to the same court. On the basis of the accused’ s statenents, the
Government Procurator called for judicial proceedings to be instituted agai nst
M. Ksila for commi ssion of the offence of defamation against the public
order, publication in bad faith of false news capable of disturbing the public
order and incitenment of the population to infringe the |aw of the country,
pursuant to the relevant provisions of the Press Code and the Penal Code. The
Governnment further noted that M. Ksila was brought the same day before the
Seni or Exami ning Magistrate of the Court of First Instance in Tunis. The
latter informed himof his right to answer questions only in the presence of
his lawer. At M. Ksila's request, the questioning was deferred unti

1 Cctober 1997. A sunmons was served on him On the appointed date, and in
the presence of M. Ksila s |awers, the Senior Exam ning Magi strate proceeded
with the questioning. It was further noted that M. Ksila was being detained
in civil inprisonment in Tunis, his situation was normal and he was being
treated in accordance with the prison regulations. The Governnment enphasized
that it was therefore clear that, contrary to the allegations received by the
Speci al Rapporteur, M. Ksila s arrest was consequent upon of fences under the
Tuni sian legislation in force and bore no relation to his menbership of the
Tuni si an Human Rights League, or to the views he holds or the exercise of his
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right to freedom of opinion and expression. |In the view of the Government, he
is the subject of judicial proceedings that nmay be brought agai nst anyone
thought to be guilty of acts punishable by |aw.

100. The Speci al Rapporteur thanks the Governnent of Tunisia for the reply
provi ded and the willingness shown to cooperate with the mandate. The Specia
Rapporteur wi shes to stress that interference with the right to freedom of
expression nust be rigorously scrutinized as to the necessity and
proportionality of the neasures taken. The Special Rapporteur intends to seek
further clarification on this case.

101. By letter dated 4 Decenber 1997, the Special Rapporteur requested, in a
joint initiative with the Special Rapporteur on the independence of judges and
| awyers, an invitation to carry out a joint visit to the country.

Turkey

102. By letter dated 7 Cctober 1997, the Special Rapporteur, in a joint
initiative with the Special Rapporteur on the independence of judges and

| awyers, conveyed his concern to the Government of Turkey concerning the fate
of lawyer, witer and doctor of philosophy Esber Yagmurdereli. He was first
arrested in 1978 and convicted for “trying to change the constitutional order
by force” under article 146 of the Turkish Penal Code. The conviction was
based on statenments allegedly extracted under torture. He was sentenced to
death, but this was comuted to life inprisonment on account of a physica
disability. It has been reported that the Mnister of Justice offered hima
pardon on grounds of ill health, which he rejected. 1In 1991, M. Yagnurderel
benefited froma conditional amesty which suspended prison sentences for

of fences such as the one contained in article 146 of the Turkish Penal Code.
According to the source, prisoners who reconmt the offence nmay be required to
serve the whole of the remainder of their sentence. Sone time after his
liberation, he allegedly nade a speech at a neeting organized by the Istanbu
Human Ri ghts Association to comenorate Human Rights Day. According to the

i nformati on received, the Istanbul State Security Court handed down a sentence
of 10 nmonths' inprisonment for “separatisni under article 8 of the Anti-Terror
Law in late 1995. The Court of Appeal upheld this decision on 26 June 1997.
Consequently, the Smasun Heavy Penal Court decided, reportedly at the end of
August, that Esber Yagmurdereli would be obliged to serve the remai nder of his
previ ous sentence. An appeal was reportedly turned down in m d-Septenber.

103. On 27 Novenber 1997, the Governnent replied that M. Esber Yagnurdereli
a witer and | awyer, and al so nenber of the THKPC (Revol utionary Pioneers of
the People) illegal terrorist organization, was sentenced to life inprisonnent
for having violated several articles of the Turkish Penal Code, including
incitement to robbery by use of force and incitement to pillage. He was

rel eased under a conditional amesty on 1 August 1991. It pointed out that
the Turki sh Penal Code indeed stipulates that in case of reoffence after a
condi tional ammesty had been granted, the offender would be required to serve
the whol e of the remainder in addition to the new sentence. The Governnent
further noted that M. Yagnurdereli did in fact recommt a crinme, in the

i nci dent contravening article 8 of the Anti-Terror Law (incitement to viol ence
agai nst the State through propaganda, a nonth after his rel ease, on

8 Septenber 1991. Following the hearings in the State Security Court, he was
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sentenced to 10 nonths' inprisonment on 28 May 1997. It was further noted
that, in accordance with the law, he is required to serve also the remai nder
of the previous sentence, and was thus sentenced to a total of 23 years

i mprisonment. His appeal was rejected on 20 Cctober 1997 and he was

i mpri soned. The Governnent further informed the Special Rapporteur that on
9 Novenber 1997, M. Yagnurdereli was released on health grounds, in
conpliance with article 399/2 of the Turkish Code of Crimnal Procedure. It
i s enphasized that this decision is not an ammesty but that the rel ease was
based on health grounds and his sentence has been suspended for one year. The
duration of this suspension is subject to the discretion of the Chief Public
Prosecut or.

104. The Special Rapporteur thanks the Governnent of Turkey for the reply
provi ded and the willingness shown to cooperate with the mandate. However,

t he Speci al Rapporteur remains concerned about the sentence to 10 nonths’

i mprisonnent under article 8 of the Anti-Terror Act of M. Yagnurdereli, for a
speech he gave on Hunman Ri ghts Day.

105. The Speci al Rapporteur wel cones the Parlianment’s passing, in

August 1997, of an ammesty | aw suspendi ng the sentences of editors who had
been held |l egally responsible and convicted for published materials and
articles that appeared in their newspapers. This resulted in the rel ease of
editor Ccak Isik Yurtcu, forner editor of the pro-Kurdish daily Ozgur Gundem
and other editors. He encourages the Covernnent of Turkey to continue al ong
this path and to accelerate further steps necessary to bring both practice and
i npl enmentation of the right to freedom of opinion and expression into
conformty with international standards. 1In this context, he would like to
recall the observations and recomrendati ons he offered the Governnent
following his visit to Turkey (E/ CN.4/1997/31/Add. 1, paras. 48-63).

106. The Special Rapporteur was further informed by the Governnent that a
study had been initiated by the Human Ri ghts Coordinating H gh Commttee to
anend articles 26, 27 and 28 of the Constitution, articles 159, 311 and 312 of
the Turkish Penal Code and article 8 of the Anti-Terror Law, with a viewto
broadeni ng the freedom of thought and expression. The Special Rapporteur
woul d appreci ate being kept inforned about concrete neasures in this regard.

V. CONCLUSI ONS AND RECOMMENDATI ONS

107. Since his last report to the Commi ssion on Human Ri ghts, the Specia
Rapporteur has noted no significant changes in the evolution of overal

respect for the right to freedom of opinion and expression. However, as a
positive note, he would like to enphasize that in several countries,
denocratic transformati ons and consolidations have brought about new |iberties
and freedons. Freedom of expression has proved to be one of the npst

i nportant elenents in initiating change, contributing to peacefu
transformati ons, as well as consolidating denocratic regimes by providing the
citizen with the nmeans to participate in public affairs.

108. Unfortunately, |ong-standing patterns of harassnment and oppression of
per sons whose views and opinions differ fromthose of persons hol di ng power
persist in a nunber of countries. |In many instances, restrictions on the

freedom of opinion and expression linmt to a significant extent the
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possibility of violations becom ng known and investigated. 1In the view of the
Speci al Rapporteur, such trends perpetuate patterns such as governnment
corruption and inpunity.

109. The Special Rapporteur further observes that in a nunber of countries,
the authorities continue to maintain firmcontrol over the nedia and

i ndi viduals' free speech. This often goes hand-in-hand with undue
restrictions on public protests and denonstrations, which call into question
the right itself, as well as restrictions on the activities of independent
trade unions or organizations of civil society. Furthernore, action taken by
States and their agents against individuals - such as arbitrary detention
threat and intimdation, and extrajudicial executions - and actions agai nst
groups and organi zati ons - such as the banning of opposition or ideologically
di verse parties and professional associations - seriously erode the public’s
right to know and to receive and inpart information

110. In this context, the Special Rapporteur also wishes to note that while
an ever-increasing nunmber of States enter upon the path of formal transition
to denmocracy, the conduct of elections often falls short of the m ni num
conditions for the conduct of free and fair elections. The right of citizens
to elect their governnment is conprom sed in many cases by the | ack of access
to informati on about candi dates and their policies and about the crucia

i ssues at stake. He wishes to encourage Covernnents to seriously consider
putting in place the necessary safeguards for ensuring free and fair

el ecti ons.

111. The Speci al Rapporteur further considers that the ever-increasing
nunber of cases brought to his attention during the past four years is a
reflection of two trends. On the one hand, the casel oad provides a strong

i ndi cati on that Governnments continue to place undue enphasis on restrictions
relating to the right to freedom of opinion and expression. On the other
hand, however, it is also a reflection of the increased efficiency of

i nformati on technol ogy which not only provides greater possibilities to a
steadily increasing nunber of persons around the globe to receive information,
but also greatly facilitates the publicizing of human rights violations and
their comrunication to international nechanisns such as this Specia
Rapporteur.

112. In this context, the Special Rapporteur notes the increasing

di scussions with regard to the dangers presented by the Internet. The Specia
Rapporteur wi shes to repeat that while some of the concerns raised by a nunber
of Governnents in various foruns indeed warrant urgent attention, he takes the
view that in order to properly protect the right to freedom of expression

ut nost care must be taken to consider all possible consequences of

governnmental neasures. As a rule, the Special Rapporteur believes that the
best way to fight speech is through nore speech. The Internet seenms to be the
i deal mediumto apply this principle as it offers the i medi ate possibility of
reply on an equal footing.

113. On the basis of his prelimnary consideration of the link that can and
nust be established between freedom of expression and viol ence agai nst wonen,
the Special Rapporteur concludes that to the extent that all Governments -
irrespective of region, history and tradition - continue to fail to address
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needs such as wi tness protection progranmes, wonen' s right to access to
information, the right of effective remedy for violence done agai nst them and
their right to speak freely, publicly and w thout fear about those issues and
difficulties of greatest inportance to them the human rights of wonmen wll
exi st in nane only.

Recomendat i ons

114. The Speci al Rapporteur encourages all States that have not ratified the
International Covenant on Civil and Political Rights and the Internationa
Covenant on Economic, Social and Cultural Rights to do so. Furthernore, he
again urges all Governnments to scrutinize their domestic |egal systems with a
view to bringing theminto Iine with international standards governing the
right to freedom of opinion and expression. Particularly with regard to the
i ssue of national security, the Special Rapporteur urges all Governnents to
review not only laws specifically intended to protect national security but

al so ordinary crimnal |aws which nay be used to infringe the rights to
freedom of opinion and expression and i nformation

115. As regards information, particularly information held by Governnents,
the Speci al Rapporteur strongly encourages States to take all necessary steps
to assure the full realization of the right to access to information. The
Speci al Rapporteur proposes to undertake a conparative study of the different
approaches taken in the various regions and countries in this regard.

116. As regards the inpact of new information technology on the right to
freedom of opinion and expression, the Special Rapporteur considers it of
pre-em nent inportance that they be considered in [ight of the sane

i nternational standards as other nmeans of conmunication and that no measures
be taken which would unduly restrict freedom of expression and information; in
case of doubt, the decision should be in favour of free expression and fl ow of
information. Wth regard to the Internet, the Special Rapporteur w shes to
reiterate that on-1line expression should be guided by international standards
and be guaranteed the sane protection as is awarded to other forms of
expressi on.

117. In this context, he also recommends that all reasonable steps be taken
to pronote access to the Internet. For instance, CGovernnment should pronote an
econoni ¢ and regul atory environnment which encourages the extension of

tel econmuni cation lines to rural and other previously underserviced areas.
Wher ever possi bl e, governnent infornation should be made avail abl e through the
I nternet.

118. Concerning the link between the right to freedom of opinion and
expression and the rights of wonen, the Special Rapporteur expresses his great
concern at the continuing silencing of wonmen by various devices. He urges
Governnments to take all necessary steps to renove formal and cultura
obstacles to the exercise by wonen of their right to freedom of expression
including to receive information, and ultinately to give effect to all their
rights. In light of the inportance of freedom of expression and how it
relates to viol ence agai nst wonen, the Special Rapporteur is of the viewthat
a special effort should be made both to gather and anal yse nore infornmation
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along the lines described in the present report. It is the hope of the
Speci al Rapporteur to be able to prepare a report jointly with the Specia
Rapporteur on viol ence agai nst wonmen, to be submitted to the Commr ssion on
Human Ri ghts next year. 1In this regard, he invites subm ssions by Governnent,
i ntergovernmental organizations and specialized agencies, as well as

non- gover nnent al bodi es.
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