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| NTRCDUCT! ON

1. The United Nations Conference on Environnment and Devel opment (UNCED), held
in Rio de Janeiro in 1992, adopted three instruments: the R o Declaration on
Envi ronnent and Devel opnent (the Ri o Declaration); Agenda 21; and the

Non- Legal Iy Binding Authoritative Statenment of Principles For a dobal Consensus
on the Managenent, Conservation and Sustai nabl e Devel opnent of all Types of
Forests (the Forest Principles). |In addition, two treaties were opened for
signature at the Conference: the Convention on Biological Diversity! and the

Uni ted Nations Franmework Convention on dimate Change. 2

2. The Rio Decl aration contains a preanble and 27 principles, which aimto
guide the international community in its efforts to achi eve sustainable

devel opnent. It reaffirnms and seeks to build upon the Declaration of the United
Nat i ons Conference on the Human Environnent, adopted at Stockhol m on

16 June 1972, hereinafter referred to as the Stockhol m Decl aration

3. The General Assenbly in its resolution 47/190 of 22 Decenber 1992 endorses
the Rio Declaration and urges that the necessary action be taken to provide
effective followup. In resolution 47/191 it recomends that the Comm ssion on
Sust ai nabl e Devel opnent pronote the incorporation of the principles of the Ro
Decl aration on Environment and Devel opnent in the inplenmentation of Agenda 21
In resolution 49/113 of 19 Decenber 1994, it urges all Governnents to pronote
wi despread di ssemination at all levels of the Rio Declaration and requests the
Secretary-Ceneral to ensure that its principles are incorporated in the
programes and processes of the conpetent bodies and organs of the United
Nations system

4. In resolution 51/181 of 16 Decenber 1996 the General Assenbly invites the
Secretary-Ceneral to provide for the 1997 special session on the overall review
and apprai sal of Agenda 21 "information on the application of the principles
contained in the Rio Declaration" and decides to consider "the application of

the principles of the Rio Declaration at all levels - national, regional and
international - and to neke rel evant recommendations thereon”.?
5. The present report exam nes progress in the application and inplenmentation

of the principles of the Rio Declaration,* focusing on the period 1992-1996. It
takes the Rio Declaration as a starting point. The report does not attenpt to
provi de a conprehensi ve overview but rather gives an indication of the status of
i ncorporation of the principles of the Rio Declaration into national and

international law. The exanples given are used to illustrate some of the ways
i n which the principles have been applied or inplenented. |In particular, at the
nati onal level, the report provides illustrations rather than conprehensive

information. In May 1996, the Mnistry of Housing, Spatial Planning and the
Envi ronnent of the Netherlands organi zed a neeting on the codification of the
Rio Principles in national legislation, the results of which were an inportant
source for this report.

6. The | egal status of each of the principles varies considerably. Sone are
firmy established in international law, while others are only in the process of
gai ni ng acceptance. Sone principles appear in global or regionally binding
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instruments, while others can only be identified in soft-law instruments. It is
difficult in many cases to establish the paraneters or the precise | egal status
of each principle. The manner in which each principle applies to a particul ar
activity or incident would have to be considered in relation to the facts and
circunst ances of each case, taking account of various factors, including its
sources and textual context, its |anguage, the particular activity at issue, and
the particular circunstances in which it occurs, including the actors and the
geogr aphi cal region

7. In regard to the nature of the principles, two different types can be
determ ned. Sone are of a procedural nature, such as principle 17 on

envi ronnental inpact assessnent, whereas others are of a nore substantive
nature, such as principle 2 on the duty not to cause transfrontier environmenta
harm Procedural principles are often translated into specific procedura
provisions in national legislation. On the other hand, substantive principles
are explicitly incorporated in national |aws or regul ations, establishing
general obligations for Governments and/or citizens.

8. Sone of the principles were already frequently appearing in national and/or
international law at the time of the Conference. QOhers were newy fornul ated
and represented nore recent concepts. Both categories of principle were
incorporated into the instrunents adopted at the Conference. Many of the
principles are promnent in the two treaties opened for signature. Since the
Conference, considerable activity has taken place in the application and

i mpl ementation of, in particular, international environmental |aw, where sone

i nportant binding instrunents have been negotiated, adopted or entered into
force.

9. In the present report, the main focus is on the international instruments
adopted at the Conference and on ngj or conventions adopted or having entered
into force since then, such as the United Nations Convention to Conbat
Desertification in Those Countries Experiencing Serious Drought and/or
Desertification, Particularly in Africa, hereinafter referred to as the
Desertification Convention;® the Agreenent for the Inplenmentation of the
Provisions of the United Nations Convention on the Law of the Sea of

10 Decenber 1982 Relating to the Conservation and Management of Straddling Fish
Stocks and Highly Mgratory Fish Stocks, hereinafter referred to as the

1995 Agreenent on Fish Stocks;® and the United Nati ons Convention on the Law of
the Sea, hereinafter referred to as UNCLOS.” The principles are also frequently
taken into account in ongoing negotiations of new international |ega
instruments. Their repeated inclusion and confirmation, even if sometines
differently worded, affirns their continuous support by the internationa
conmuni ty.

10. Besides binding instruments, many of the principles of the Rio Declaration
are included in instrunents adopted at major intergovernmental conferences held
since 1992: the Wrld Conference on Human Rights (Vienna, 1993); the

I nternational Conference on Popul ati on and Devel opnent (Cairo, 1994); the Wrld
Summit for Social Devel opnent (Copenhagen, 1995); the Fourth World Conference on
Wonen (Beijing, 1995); the United Nations Conference on Human Settl enments
(Istanbul, 1996); and the Wrld Food Summit (Rome, 1996).
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11. In some instances, national inplenentation of the principles of the Rio
Declaration is directly related to a State's inplenentation of and conpli ance
wi th binding international instruments - i.e., principles which apply as a

matter of treaty law. The requirenent to undertake environmental inpact
assessnents for certain activities on the national level, as stipulated in
principle 17, is, for exanple, an obligation of the Parties to the Convention on
Bi ol ogi cal Diversity, which are to introduce appropriate procedures requiring
envi ronnental inpact assessnent, as provided for in article 14.1 (a) of the
Conventi on.

12. Not all of the principles have the sanme significance for nationa

| egislation. Sone call for action primarily on the international |evel, and
therefore no national exanples are nentioned (principles 2, 6, 12, 23, 24, 25,
26 and 27). Oher principles - for exanple, 10, 11, 13, 16 and 17 - inmply
actions specifically at the national level. Sone principles are nore in the
nature of guidelines or policy directives which do necessarily give rise to
specific legal rights and obligations. For instance, principles 5, 22 and 25
may be inplenented in national sectoral |aws; however, they are nore often
reflected in national policies or are incorporated in national strategies and
national (environmental) action plans.

13. Considerable progress in inplenenting certain principles has been achieved,
especially during the past two years. Although such progress at the nationa

| evel cannot be solely attributed to the incorporation of the principles in the
Ri o Declaration, their recognition in that context can serve as a stinulus for
action. Recent reviews and adaptations of pre-Conference national |egislation
are repeatedly based on and inspired by the concept of sustainable devel oprment.

14. As aresult of the differences anpng national |egal systens, the techni ques
of inplementation vary fromState to State. Many States incorporate principles
as enbodied in the Rio Declaration into national |egislation by neans of either
constitutional provisions or general provisions in sectoral |aws or regul ations.
A different approach is to adopt provisions in national |laws or regul ations that
reflect a specific principle in a substantive manner w thout explicitly
referring to it as a principle. Mreover, in an increasing nunber of cases
national courts refer to a principle in the Rio Declaration, sonetines
explicitly citing it.

15. The present report will proceed to consider each principle of the Ro
Decl aration separately. However, it is understood that all of the principles
are interlinked and of an interdependent nature, and that the R o Declaration
represents a carefully negotiated package.

Principle 1

Human beings are at the centre of concerns for sustainable devel opnent. They
are entitled to a healthy and productive life in harnony with nature.
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International devel opnents

16. Principle 1 enmphasizes the conviction of States that human beings are at
the centre of environment and devel opnent and reflects, thus, an anthropocentric
approach. Principle 1 reflects the fundanental human right to a life with
dignity. Al other principles of the Rio Declaration are construed so as to
give effect to this principle. Principle 1 is also concerned with human health,
an aspect el aborated in chapter 6 of Agenda 21, paragraph 1 of which states
"heal th and devel opnent are intimately interconnected ... Agenda 21 nust
address the primary health needs of the world s popul ation, since they are
integral to the achi evenent of the goals of sustainable devel opnent and primary
environnental care". Paragraph 6.40 states "The overall objective is to

m ni m ze hazards and maintain the environment to a degree that human health and
safety is not inpaired or endangered and yet encourage devel opnent to proceed."

17. The right to a healthy environnent has been frequently referred to, though
often in non-legally binding instrunents, and is often explicitly guaranteed and
proclainmed in human rights treaty law. Since 1992, principle 1 has been
recognized in treaty law, sonetines with reference to specific sectors.

Exanpl es are preanbul ar paragraph 1 of the Desertification Convention and the
Fourth Lomé Convention which states that "cooperation shall be directed towards
devel opnent centres on nan, the main protagoni st and beneficiary of

devel opnent". 8

18. The Programme of Action of the International Conference on Popul ati on and
Devel opnent contains 14 principles, hereinafter referred to as the 1994 Cairo
Principles.® Principle 2 states: "Hunman beings are at the centre of concerns
for sustainable development. They are entitled to a healthy and productive life
in harmony with nature. People are the npst inportant and val uabl e resource of
any nation. Countries should ensure that all individuals are given the
opportunity to make the nost of their potential. They have a right to an
adequate standard of living for thenselves and their famlies, including
adequate food, clothing, water and sanitation.” See al so paragraph 7 of the
1996 | stanbul Declaration on Human Settl ements, hereinafter referred to as the
| stanbul Decl aration. '

National inmplenentation and exanpl es

19. The right to a healthy and productive life in harnony with nature is often
found in constitutions and/or basic (environmental) |aws, fornmulated as a
general principle of national environmental |egislation. Alnost al
constitutions adopted or revised in the past 35 years address environmenta
concerns. ! Constitutional provisions in a great nunber of States explicitly
enunciate a right to a healthy environnent.?!? Correspondingly, alnpst all of the
constitutions provide both an obligation of the State to conserve, and a duty of
the citizens to protect, the environment. The constitutional obligation on the
part of the State to conserve the environnment corroborates the right to a

heal thy environnent that is in sonme cases fornulated in ternms of an individual's
right to a healthy environnent.

20. The Suprene Court of the Philippines decided that while the right to a
bal anced and healthful ecology is to be found under the Declaration of
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Principles and State Policies and not under the Bill of R ghts, it does not
followthat it is less inportant than any of the civil and political rights
enunerated in the latter. Such a right belongs to a different category of
rights altogether for it concerns nothing |l ess than self-preservation and

sel f-perpetuation [...] the advancement of which may even be said to predate al
Governnents and constitutions. As a matter of fact, these basic rights need not
even be witten in the Constitution for they are assumed to exist fromthe

i nception of humanki nd. 3

Principle 2

States have, in accordance with the Charter of the United Nations and the
principles of international |law, the sovereign right to exploit their own
resources pursuant to their own environnental and devel opnental policies, and
the responsibility to ensure that activities within their jurisdiction or
control do not cause damage to the environment of other States or of areas
beyond the limts of national jurisdiction.

International devel opnents

21. Principle 2 conprises two el enments which cannot be separated without
fundanmental | y changing their sense and effect: the sovereign right of States to
exploit their own natural resources; and the responsibility, or obligation, not
to cause damage to the environnent of other States or areas beyond the limts of
national jurisdiction. It is a well-established practice, accepted as | aw,

that - within the limts stipulated by international |law - every State has the
right to manage and utilize natural resources within its jurisdiction and to
formul ate and pursue its own environmental and devel opnental policies. However,
States have an obligation under international |law (e.g., UNCLCS, part V) to
conserve and utilize their natural resources in a sustainable manner and share
underutilized resources with neighbouring and | ess advantaged States. States

al so have an obligation to protect their environnent and prevent damage to

nei ghbouri ng environnents.

22. The Rio Declaration affirned principle 21 of the Stockhol m Declaration with
one addition: "and developnental”. Principle 2 is reflected in, for exanple,
preanbul ar paragraph 8 of the Convention on dimate Change, preanbul ar

paragraph 15 of the Desertification Convention, and in the preanble of the North
Anerican Agreenent on Environnental Cooperation.* Except for the words "and
devel opnental ", principle 2 is reiterated in article 3 of the Convention on

Bi ol ogical Diversity. Article 15.1 of that Convention recognizes that States
have sovereign rights over their natural resources and that "the authority to
determ ne access to genetic resources rests with the national governnents and is

subject to national legislation". Principle 21 of the Stockhol m Declaration is
also included in principle 1 (a) of the Forest Principles, whose principle 2 (a)
declares: "States have the sovereign and inalienable right to utilize, manage

and devel op their forests in accordance with their devel opment needs and | eve
of soci o-econoni ¢ devel opnent "

23. The exact scope and inplications of principle 2 are not clearly determ ned
yet. Certainly not all instances of transboundary damage resulting from
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activities within a State's territory can be prevented or are unl aw ul

Further, there is a discernable tendency to inpose duties on States with respect
of the management of their natural wealth and resources so as to ensure
sust ai nabl e production and consunption, in the interest of the peoples of their
own and other States and of humanki nd, including future generations. There is
an enmerging recognition that problens are of international, if not gl obal
concern. This was expressed in the 1995 Agreenent on Fish Stocks. The
International Court of Justice Advisory Opinion on the Legality of the Threat
and Use of Nucl ear Weapons of 8 July 1996 confirns that principle 2 restates a
rule of customary |aw, observing that the existence of the general obligation of
States to ensure that activities within their jurisdiction and control respect
the environment of other States or of areas beyond national control is now part
of the corpus of international law relating to the environnent.

Principle 3

The right to devel opment nust be fulfilled so as to equitably neet devel oprent al
and envi ronnmental needs of present and future generations.

International devel opnents

24. The inclusion of principle 3 in the Rio Declaration represents the first
time that the right to devel opnent has been affirmed in an internationa

i nstrument adopted by consensus.!® The nature and the extent of the right is
left open, as is the question of whether such a right attaches to States,
peopl es or individuals. Principle 3 may be read together wi th the ensuing
principle 4 to indicate that the right to devel opnent may include both

envi ronnental and econom ¢ consi derati ons.

25. The right to devel opnment nmight be perceived as a synthesis of existing
human rights, as the right to an adequate |iving, the highest attainable |eve

of health, education, housing, work and food. "Underlying the |inks between the
right to devel opnent and the right to the environment is the notion of the
indivisibility and interdependence of all human rights, whether civil or
political, economc, social or cultural. Moreover, it is inpossible to separate
the claimto the right to a healthy and bal anced environment fromthe claimto
the right to 'sustainable' devel opnent, which inplies a concentration of efforts
to conbat poverty and underdevel opnent." "A devel opment strategy that does not
take into account the human, social and cultural dinension could have only
adverse effects on the environnent."?*®

26. After the adoption in 1986 of the Declaration on the Right to Devel opnent, ¥’
the World Conference on Human Ri ghts adopted the Vienna Declaration.® |n 1993
the General Assenbly decided that the Hi gh Conm ssioner for Human Ri ghts shal
recogni ze "the inportance of prompting a bal anced and sustai nabl e devel opnent

for all people and of ensuring realization of the right to devel opnent, as
established in the Declaration on the Right to Devel opment”.*® In Novenber 1996,
the first session of the newy appointed intergovernnmental Wrking G oup of
Experts on the Right to Devel opnent was hel d.
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27. Principle 3 of the 1994 Cairo Principles states: "The right to devel opnent
is a universal and inalienable right and an integral part of fundanental human
rights ...".° The Platformfor Action of the Fourth Wrld Conference on Wnen,
hereinafter referred to as the 1995 Beijing Platformfor Action,? and the
Copenhagen Decl aration on Soci al Devel opnent, hereinafter referred to as the
1995 Copenhagen Decl aration, ?® also include various references to the right to
devel opnent.

28. Besides the right to devel opnment, intergenerational equity is also
addressed by principle 3. This is directed at assuring the availability of
mul ti pl e devel opnment options for future generations. For exanple, the

1996 Istanbul Declaration states, in paragraph 10: "In order to sustain our

gl obal environment ... we conmt ourselves to ... the preservation of
opportunities for future generations ..." The Framework Convention on Cinmate
Change refers in article 3.1 to intergenerational equity, as does the |ast
preanbul ar paragraph of the Convention on Biological Dversity.

Nati onal inplenmentati on and exanpl es

29. On the national level the right to devel opment relating to the rights of
future generations is occasionally found in programmatic provisions in
constitutions and basic (environnmental) laws. For exanple, the Constitution of
Uganda, adopted 27 Septenber 1995, stipulates that the utilization of the
natural resources of Uganda shall be managed in such a way as to neet the

devel opnent and environnental needs of present and future generations of
Ugandans ...".22 |n Belgium the introductory considerations of the Roya

Deci sion of 12 Cctober 1993, which established the National Council for
Sust ai nabl e Devel oprent, refer explicitly to the Rio Declaration. Article 1 of
t he Royal Decree, defining sustainabl e devel opnent, declares that today's

devel opnent shall not take away fromthe future generations the chance to supply
their own needs.

30. In a few court cases before national courts, reference has been nmade to the
right of future generations. The Suprene Court of the Republic of the

Phi | i ppi nes decided, in the Mnors Oposa case, that the petitioners could file a
class suit, for others of their generation and for the succeedi ng generations.
The Court, considering the concept of intergenerational responsibility, further
stated that every generation has a responsibility to the next to preserve that
rhyt hm and harnony for the full enjoynment of a bal anced and heal t hful ecol ogy.

Principle 4
In order to achi eve sustai nabl e devel opnent, environmental protection shal
constitute an integral part of the devel opment process and cannot be consi dered
inisolation fromit.

International devel opnents

31. Principle 4 reflects the enphasis on integration, interrelation and
i nt erdependence of environnent and devel opnent, which formthe backbone of
sust ai nabl e devel opnent. It reflects the interdependence of the social,
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econom ¢, environnental and human rights aspects of life that define sustainable
devel opnent. The principle denonstrates a commi tnent to noving environmenta
consi derations and objectives fromthe periphery of international relations to
its econom c core.

32. Environnmental considerations are increasingly a feature of internationa
econom c policy and law. There are nunmerous regional and global treaties
supporting an approach which integrates environment and devel opnent, such as the
Convention on Biological Diversity and the Desertification Convention. 23
Paragraph 6 of the 1995 Copenhagen Decl arati on provides that "... economc

devel opnent, social devel opment and environnmental protection are interdependent
and nutual Iy reinforcing conmponents of sustainable devel opment, which is the
framework for our efforts to achieve a higher quality of Iife for all people".

Nati onal inplenmentation and exanpl es

33. The integration of environmental concerns into national devel opnent

deci si on- maki ng requires the consideration of environmental, social and economc
conponents in an integrated nmanner at all levels of national |egislation and

adm ni stration. Some exanples of donestic |legislation contain references to or
are based on an holistic approach, as anticipated in principle 4 - for instance,
t he Environnent Managenent Bill of Ml awi, adopted in June 1996, the Law on
Sust ai nabl e Devel opnent of Estonia, passed in early 1995, and the draft
environnental protection act of Nepal, which is currently under consideration by
the Parlianent.

34. The principle of integration of environmental matters into all policy areas
is usually forrmulated as a procedural rule to be applied by |egislative and

admi nistrative bodies. Therefore it is also a fundanmental postul ate of nobst of
the national strategies for sustainable devel opnent and of sone devel opnent

pl ans.

35. In the Wite Gak Statement of 22 February 1993, ministers of environnment
and environmental officials from21 new denbcracies in Central and Eastern
Europe and the fornmer Soviet Union recognized that environmental factors nust be
integrated into the fabric of economic decision-naking at all |evels in support
of a progranme of sustainabl e devel opnent. ?

Principle 5

Al States and all people shall cooperate in the essential task of eradicating
poverty as an indi spensabl e requirement for sustainable devel opnent, in order to
decrease the disparities in standards of living and better neet the needs of the
majority of the people of the world.

International devel opnents

36. At the Wrld Sunmt for Social Devel opment, 117 Heads of State agreed to an
i ntegrated approach to poverty eradication, based on the concept of partnership
wi thin societies and between devel oped and devel opi ng countries. The Copenhagen
Decl arati on and Programme of Action enbody conmmitnments and neasures at both the

/...
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nati onal and international level to stinulate growh, trade, and full

productive and freely chosen enpl oynment, to i nprove health, comunity and
education systens, and to ensure that official devel opnent assistance goes where
it is needed nost: to neeting basic human needs in the world' s poorest
countries. The Declaration includes a conmtnment to the goal of eradicating
poverty in the world, through decisive national actions and internationa
cooperation, as an ethical, social, political and econom c inperative of
humanki nd.

37. Chapter 3 of Agenda 21 is dedicated to conbating poverty. References to
the eradication of poverty are also nmade in the other instrunments adopted at the
Conference: preanbul ar paragraph 19 and article 20 (4) of the Convention on

Bi ol ogi cal Diversity; article 4.7 of the Convention on dinmate Change; and
principle 7 of the Forest Principles. Further, preanbul ar paragraph 8 and
article 4.2 (c¢) of the Desertification Convention nmake reference to poverty.

The Convention seeks to conbine the alleviation of poverty with the restoration
of an agro-ecol ogi cal bal ance, thus creating the potential for direct and early
benefits to people living in the world's drylands. Another exanple is the

Washi ngt on Decl aration on Protection of the Marine Environnent from Land-based
Activities, hereinafter referred to as the Washi ngton Decl aration, 2 which states
that the alleviation of poverty is an essential factor in addressing the inpacts
of land-based activities on coastal and marine areas. The 1995 Beijing Platform
for Action recognizes the persistent and increasing burden of poverty on wonen
as a critical area of concern and enphasi zes the "feninization of poverty"; 2 the
World Food Sunmit Plan of Action states that poverty eradication is essential if
access to food is to be inproved.

Nati onal inplenmentation and exanpl es

38. The principle of eradication of poverty can be inplenmented in various

sectors of national legislation - e.g., |laws regardi ng enpl oyment creation and
| and- use pl anni ng, |abour |aws, social security and health care | aws, and
regul ati ons concerning education. In only a few provisions is explicit

reference to the principle of eradication of poverty made.

39. States can use different approaches to conbating poverty through their

national legislation. By way of illustration, in Myanmar, the Forest Law of
Noverber 1992 stipul ates that the Law shall be inplenented in accordance with
the following basic principles: ... (d) To devel op the econony of the State, to

contribute towards the food, clothing and shelter needs of the public and for
the perpetual enjoyment of benefits by conservation and protection of forests.?’

Principle 6

The special situation and needs of devel oping countries, particularly the |east
devel oped and those nost environnmental |y vul nerabl e, shall be given special
priority. International actions in the field of environment and devel opnent
shoul d al so address the interests and needs of all countries.
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International devel opnents

40. The special situation and needs of devel oping countries are in some
respects el aborated in other principles of the Rio Declaration, since the
speci al situation and needs of devel oping countries may lead to differentiated
responsibilities (principle 7) and to financial and technical assistance
(principles 9 and 11). The principle of the special treatnment of devel oping
countries finds its elaboration in the idea of global partnership and in the
recognition of differentiated responsibilities anmong countries. Their distinct
position necessitates the transfer of technology and financial resources to them
and the strengthening of capacity-building within them There is a trend in
treaties in the field of sustainable devel opnent to nmake provision for a flow of
financial resources fromindustrialized countries to devel oping countries with a
view to enabling themto fulfil their obligations under such agreenents.

41. The Convention on Uimate Change refers in article 3.2 to the "specific
needs and special circunstances" of devel oping countries, and article 3.4 states
that "policies and measures ... should be appropriate for the specific

condi tions of each Party and should be integrated with national devel opnent
programes".?® The Convention on Biological Dversity, in article 20.5, states
that "(t)he Parties shall take full account of the specific needs and speci al
situation of |east devel oped countries in their actions with regard to funding
and transfer of technology".?® Under both the Conventions, inplenentation in
devel opi ng countries is contingent upon the fulfilment on the part of

i ndustrialized countries of their obligations relating to financial resources
and technol ogy transfer.

42. UNCLCS recognizes in its preanble the special interests and needs of
devel opi ng countries. The Desertification Convention includes rel evant
references in its preanble and articles 3 (d), 5 and 6 and enphasi zes t hr oughout
the special situation of devel oping countries, given their high concentration -
not ably, the | east devel oped - anpbng those experiencing serious drought and/or
desertification. Part VII of the 1995 Agreement on Fish Stocks is devoted to
the special requirements of developing States in relation to the conservation
and managenent of the fish stocks concerned, and article 26 envi sages the
establi shment of special funds to assist developing States in its

i mpl ement ati on.

43. The 1995 Washi ngton Declaration refers to "countries in need of assistance"
(para. 4), a group which conprises the | east devel oped countries, countries wth
economes in transition and snmall island devel oping States. Principle 9 (a) of
the Forest Principles also refers to devel oping countries.

Principle 7

States shall cooperate in a spirit of global partnership to conserve, protect
and restore the health and integrity of the Earth's ecosystem |In view of the
different contributions to global environnental degradation, States have conmmobn
but differentiated responsibilities. The devel oped countries acknow edge the
responsibility that they bear in the international pursuit of sustainable
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devel opnent in view of the pressures their societies place on the gl oba
envi ronnent and of the technol ogi es and financial resources they conmand.

International devel opnents

44. Principle 7 can be divided into two parts: the duty to cooperate in a
spirit of global partnership; and common but differentiated responsibilities.
The first is well-established, as exenplified in chapter |1 X of the Charter of
the United Nations, and applies on the global, regional and bilateral |evels.
The goal of the Rio Declaration is, according to its preanble, the establishnent
of a "new and equitabl e global partnership”. The principle of globa
partnership can be seen as a nore recent reformul ati on of the obligation to
cooperate, and is becoming increasingly inportant.3 Principle 7 refers to
States, but the principle of global partnership nmay al so be extended to
non-State entities. The notion of common concern of humanki nd recogni zes the
legitimate interest of the international comunity to concern itself with
certain i ssues and val ues which, by their nature, affect the conmmunity as a
whol e. 3!

45. Principle 7 also speaks of common but differentiated responsibilities.*
This elenment is intended to pronote a sense of partnership between

i ndustrialized and devel oping countries in dealing with environnental issues.
There is the need to take account of differing circunstances, particularly in
each State's contribution to the creation of environnental problens and its
ability to prevent, reduce and control them Because of these different
contributions, States have common but differentiated responsibilities. States
whose societies inmpose a disproportionate pressure on the global environnent and
whi ch conmand hi gh | evel s of technol ogi cal and financial resources bear a
proportional ly higher degree of responsibility in the international pursuit of
sust ai nabl e devel opnent.

46. Differentiated responsibilities may result in different |egal obligations.
In practical ternms, the principle of conmon but differentiated responsibilities
is translated into the explicit recognition that different standards, del ayed
conpliance tinmetables or less stringent commtnents nay be appropriate for
different groups of countries, to encourage universal participation. The

devel oped countries acknow edge their responsibility because of the pressure on
the gl obal environnent, and because of the technol ogi es and financial resources
they command. A nunber of international agreenents recognize a duty on the part
of industrialized countries to contribute to the efforts of devel oping countries
to pursue sustainabl e devel opnment and to assi st devel oping countries in
protecting the global environment. Such assistance nay entail, apart from
consul tation and negotiation, financial aid, transfer of environnentally sound

t echnol ogy and cooperation through international organizations.

47. In article 4.1 the Convention on Cinmate Change recogni zes the specia
circunst ances and needs of devel oping countries and then structures the duties
and obligations to be undertaken by States accordingly. The idea of comon but
differentiated responsibilities and respective capabilities is stated in
article 3 as the first principle to guide the Parties in the inplenentation of
the Convention. Article 12 allows for differences in reporting requirenents.
The provisions of the Convention on joint inplenentation [art. 4.2 (a)(b)] and

/...
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gui dance provided on the issue by its Conference of the Parties are al so of

rel evance. The Convention on Biological Diversity has nade the inplenmentation
of obligations undertaken by devel opi ng countri es dependent on the comm tnents
of devel oped countries to provide new and additional financial resources and to
provide access to and transfer of technology on fair and nost favourable terns.
The principle is endorsed in the preanble of the Convention and is inplicitly
reflected in various other provisions to safeguard the special interests and

ci rcunst ances of devel oping countries. *

48. The Desertification Convention contains specific obligations for affected
country parties (art. 5) and recogni zes additional responsibilities for

devel oped country parties (art. 6). Article 26 of the 1996 Protocol to the
Convention on the Prevention of Marine Pollution by Dunping of Wastes and O her
Matter, 1972, hereinafter referred to as the 1996 Protocol to the London Dunpi ng
Convention, 3 creates the opportunity for Parties to adhere to an adj usted
conpliance time schedule for specific provisions. The idea of conmon but
differentiated responsibilities can be seen as the main idea behind the Fourth
APC- EEC Convention of Long. 3®

49. The notion of conmmon but differentiated responsibilities is referred to in
the inplenentation of Agenda 21,3 and has al so been affirmed in the major

i nternational conferences since Rio. For exanple, in paragraph 28, the 1995
Copenhagen Decl aration recogni zes " that the formul ati on and i npl enentati on
of strategies, policies, progranmes and actions for social devel opment are the
responsi bility of each country and should take into account the econonic, social
and environmental diversity of conditions in each country ..."

National inmplenentation and exanpl es

50. The principle of common but differentiated responsibility has not been
reflected, per se, in national |egislation, as far as can be deterni ned.

However, it is often reflected in national policies on international cooperation
and on foreign aid.?¥

Principle 8
To achi eve sustai nabl e devel opnent and a higher quality of life for all people,
States should reduce and el im nate unsustai nabl e patterns of production and
consunpti on and pronote appropriate denmographic policies.

International devel opnents

51. Principle 8 enbodies two fundanental requirements in order to achieve
sust ai nabl e devel opnent. It reaffirnms principle 1, by stating that the ultimte
goal is a higher quality of life for all people; there is also a relationship
with principle 7. Principle 8 represents an area where the concept of comon
but differentiated responsibilities is clearly applicable, since unsustainable
producti on and consunption patterns are generally found in devel oped countri es,
while in contrast, developing countries tend to have a greater rate of increase
i n popul ation |evels.
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52. Principle 8 reflects this bal anced approach. Regarding consunpti on and
production patterns, progress has been achieved nmainly at the national |evel. 38
At the international |evel, the issue can be |linked with energy use and

em ssions, water, food, forest products, waste, etc.3** The reduction and

el i mnation of unsustainabl e production and consunption patterns has been
reaffirnmed in, inter alia, paragraph 10 of the 1996 Istanbul Declaration

53. Appropriate denographic policies are considered to be the individual goa

of each State. The Programre of Action of the International Conference on

Popul ati on and Devel opnent is the nost inportant document illustrating

i nternational devel opnents on denpgraphic policies. Its principle 6 states
"Sust ai nabl e devel opnent as a neans to ensure human wel | - bei ng, equitably shared
by all people today and in the future, requires that the interrel ationships

bet ween popul ati on, resources, the environnent and devel opnent should be fully
recogni zed, properly managed and brought into harnonious, dynam c bal ance. To
achi eve sust ai nabl e devel opnent and a higher quality of life for all people,
States shoul d reduce and elim nate unsustai nable patterns of production and
consunption and pronote appropriate policies, including population-related
policies, in order to neet the needs of current generations wi thout conprom sing
the ability of future generations to neet their own needs."

Nati onal inplenmentati on and exanpl es

54. States have taken various |egislative neasures to inplement the principle
of changi ng production and consunption patterns. Sone States have adopted | aws
and regul ati ons which contain regul atory, economc (cf. principle 16) and socia
instruments and provide for, inter alia, environnmental taxation, including
differenti ated energy taxes, eco-labelling, eco-audit procedures, “° product
charges and pollution fines, em ssion standards and em ssion tradi ng schenes,
recycling regul ations, and the use of environnmental nanagenent systens.*

55. The assessment of environnental inplications of existing tax and incentive
schenmes is crucial, in particular the review of econom c sectoral policies to
ensure that subsidies do not support unsustainable patterns of consunption and
production. Recently, Gernany adopted a so-called "eco-cycle | aw', % which

i ntegrates product responsibility into econom c decision-nmaking and ainms at the
avoi dance of waste at producer, deal er and consuner |evels.

Principle 9

States shoul d cooperate to strengthen endogenous capacity-building for
sust ai nabl e devel opnent by inproving scientific understandi ng through exchanges
of scientific and technol ogi cal know edge, and by enhanci ng the devel opnent,
adaptation, diffusion and transfer of technol ogies, including new innovative

t echnol ogi es.

International devel opnents

56. Principle 9 is elaborated through, inter alia, provisions in internationa
| egal instruments on the exchange of information and know edge and t hrough
transfer of technology. The general obligation to exchange information is
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found, in one formor another, in many international agreenments, especially
those in the field of the environnment. The sonetines limted effectiveness of
general obligations on information exchange is due in large part to the
reluctance of States to share informati on which m ght have commerci al val ue and
the obligation to ensure respect for intellectual property rights. |In recent
years several international |legal instruments have established detailed rules on
the type of information to be exchanged. An innovative approach to information
exchange is included in article 4.1 (h) of the Convention on Cinmate Change and
article 17 of the Convention on Biological Diversity. The 1995 Agreenent on

Fi sh Stocks sets out in its annex | standard requirenments for the collection and
sharing of data concerning fisheries activities. It provides that the
confidentiality of non-aggregated data shoul d be naintai ned.

57. Regarding the transfer of technologies,*® it is left to specific treaty
arrangenents to translate the objectives into the actual transfer, and sonetines
devel opnent, of technology. See, for exanple, article 13 of the 1996 Protoco

to the London Dunping Convention, on technical cooperation and assistance to
those countries that request it. Article 14, on scientific and technica
research, states in paragraph 2 that Contracting Parties shall pronote the
availability of relevant information to other Contracting Parties who request

it. The Convention on Biological Dversity inits article 16 defines that
access to and transfer of technol ogy, including biotechnol ogy, are "essentia

el enents for the attai nnent of the objectives" of the Convention. The ternms of
technol ogy transfer have been defined in such a way as to secure not only the
conservation of biological diversity but also sustainabl e devel opnment interests,
particularly those of devel oping countries. See further article 4.5 of the
Convention on dinmate Change; paragraph 13 of the 1996 |stanbul Declaration; and
principle 11 of the Forest Principles.

Nati onal inplenmentati on and exanpl es

58. At the national level, the pronotion of the devel opnent and the use of
environnental |y sound technol ogies can, inter alia, be achieved by regul ations
whi ch provide for incentive systenms and fundi ng of technol ogical innovation in
the field of environnental technol ogy* or by providing relevant information and
know how. In the European Union, Council Directive 96/ 61/ EC contains an

i ntegrative concept for pollution prevention and control, introducing,

inter alia, a systemof integrated permits which includes em ssion limt val ues
based on best avail abl e techniques. For the determi nation of those techniques,
t he technol ogi cal advances and changes in scientific know edge and under st andi ng
have to be taken into account, thus enhancing the devel opnment and diffusion of
new t echnol ogi es.

59. In several countries eco-funds and simlar institutions have been
established to promote environnental investments and to finance projects
relevant for the enhancenent of the environnent, such as water infrastructure
proj ects. 4
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Principle 10

Envi ronnental issues are best handled with the participation of all concerned
citizens, at the relevant level. At the national |evel, each individual shal
have appropriate access to information concerning the environment that is held
by public authorities, including information on hazardous materials and
activities in their comunities, and the opportunity to participate in

deci si on- maki ng processes. States shall facilitate and encourage public

awar eness and participation by making information widely available. Effective
access to judicial and adm nistrative proceedi ngs, including redress and renedy,
shal | be provided.

I nternational devel opnents

60. Principle 10 comnbines public participation with public access to

i nformati on and access to renedi al procedures. According to Agenda 21, one of

t he fundanental principles for the achievenent of sustainable devel oprment is
broad public participation in decision-nmaking.* Both Agenda 21 and the Rio
Decl arati on enphasi ze the inmportance of the participation of all major groups,
and speci al emphasis has been given, including in legally binding internationa
instruments, to ensuring participation in decision-making of those groups that
are considered to be politically disadvantaged, such as indi genous peopl es*® and
wonen. *°  Principle 10 supports a role for individuals in enforcing nationa
environnental |aws and obligations before national courts and tribunals. %

61. The Convention on Cinmate Change obliges Parties to pronote public

awar eness and to encourage w de participation in the process, including that of
non- gover nnent al organi zati ons, though it does not create a public right of
access to information.® The Desertification Convention recognizes, in

article 3 (a)(c), the need to associate civil society with the action of the
State. See also article 12 of the 1995 Agreenment on Fish Stocks. More
commonl y, international |egal instrunments addressing access to information and
public participation are confined to distinct contexts, such as environnenta

i npact assessnent. For exanple, the Convention on Biological Diversity allows
for public participation in environnental inpact assessnment procedures in
article 14.1 (a); its article 13 addresses the need for public education and
awar eness.

62. The Vienna Declaration places particul ar enphasis on participatory
denocracy. See also principle 26 (m-(o) of the 1995 Copenhagen Decl arati on
Chapter 29 of Agenda 21 states that public participation also inplies freedom of
associ ation for workers and enployers and denocratization towards their ful

i nvol venent in decision-naking on social and devel opnent issues. This approach
to | abour and social issues is described in the |ILO Constitution and numerous

I LO conventions. Mrre generally, the independence of non-governmenta

organi zati ons was al so recogni zed i n paragraph 27.1 of Agenda 21 as a
"precondition" of real participation

63. International institutions nust also inplenent open and transparent

deci si on-maki ng procedures that are fully available to public participation.
Exanpl es of this include the World Bank | nspection Panel, which provides groups
affected by World Bank projects the opportunity to request an independent
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i nspection into alleged violations of Bank policies and procedures. The
petitioning process as included in articles 14 and 15 of the North Anmerican
Agreenent on Environnmental Cooperation also provides significant new rights for
citizens to participate in nonitoring donestic enforcenment of environnmenta

| aws. Non-governmental organi zations shoul d be provided at | east observer
status in international institutions and treaties and should be relied upon for
expertise, informati on and ot her purposes.® Wrk on a regional draft convention
on public participation in environmental decision-making is currently in
progress within the Econom ¢ Conm ssion for Europe.

National inmplenentation and exanpl es

64. The principle of public participation is at the heart of inplenentation of
sust ai nabl e devel opnent at the national |level. The effectiveness of
participation rights critically depends, first, on appropriate access to

rel evant information, which is often permtted through a right to request

rel evant data, primarily where environnental matters are concerned. Secondly,

it depends on access to judicial remedies and neans of redress, nmostly as public
interest litigation, either in the formof class actions or by standing rights
or rights of intervention

65. In Colonbia, for instance, Law 99 of 1993 regul ates the participation of
citizens in exercising their environnental rights and in defending natura
resources. Any citizen nmay intervene in admnistrative proceedings on the

i ssuance, nodification, or cancellation of permts and environmental |icences.
Public hearings, the right to request information, court actions and
extrajudicial settlement for citizens are introduced. Additionally, citizens
can file suit to force government officers to conply with an environmental |aw. %3

66. |In many countries public participation rights are granted through

envi ronnent al inpact assessment procedures with broad public participation or in
various sectoral |aws adapted to the special circunstances of each sector. In
the Czech Republic, for exanple, the constitutional right to obtain information
about the state of the environnent and the right to enforce this and other
environnental ly related rights are inplenmented in various sectoral |aws,

inter alia, through the Environnental Protection Act 1992, the Nature and
Landscape Protection Act 1992, the Cean Air Act 1991, and the Environnental

| npact Assessnent Act, the latter providing the nost thorough procedure for
public participation. >

Principle 11

States shall enact effective environnent |egislation. Environnental standards,
management objectives and priorities should reflect the environnental and

devel opnental context to which they apply. Standards applied by sone countries
may be inappropriate and of unwarranted econom c and social cost to other
countries, in particular devel oping countries.
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International devel opnents

67. Principle 11 is alnmst an exact rendering of preanbul ar paragraph 10 of the
Convention on dimte Change and is reflected in UNCLOS.*® In npbst cases, such
enact ment of national |egislation nmust be no |l ess effective than agreed

i nternational rules and standards. Principle 11 underscores the fact that,
while international treaties are needed to address problens of gl obal magnitude
in the international |egal context, to achieve their objectives, action nust
take place at the national level. The principle enphasizes the duty of States
to inplenment at the national level the international obligations they have
accepted in the field of the environnent.

Nati onal inplenmentati on and exanpl es

68. In nost States, new environnental |aws have been adopted or existing
regul ati ons anended since the United Nations Conference on Environnent and
Devel opnent. Wiile the exanples are too nunerous to be listed in this report,
it can be noted that new legislation is established either in the form of
environnental franmework |aws, providing a rather general approach for
environnental protection® and/or in the formof sectoral |aws that deal with
specific environnmental issues in detail® and can specify provisions of genera
environnental protection |aws for certain aspects.

69. In order to assist the devel opnent of national environnental |egislation
and institutions, capacity-building and financial support for devel opi ng
countries and countries with economies in transition are nore than ever a
crucial and maj or concern. In recent years, reviews of existing or drafting of
new environmental |egislation and the training of |egal advisers and the
strengthening of institutions were carried out with support of various

i nternational organizations in many States in all regions of the world.

Principle 12

States should cooperate to pronote a supportive and open international econonic
systemthat would |l ead to economc growth and sustai nabl e devel opnent in al
countries, to better address the problens of environnental degradation. Trade
policy neasures for environmental purposes should not constitute a nmeans of
arbitrary or unjustifiable discrimnation or a disguised restriction on
international trade. Unilateral actions to deal with environnmental chall enges
outside the jurisdiction of the inporting country should be avoi ded.

Envi ronnent al measur es addressing transboundary or gl obal environmental problens
shoul d, as far as possible, be based on an international consensus.

I nternational devel opnents

70. In general, there is a tendency to renove or avoid unilateral environnental
measures. However, while they are not specifically prohibited by the Rio
Decl arati on or Agenda 21, they are bounded by various criteria and provisos. In

spite of free market mandates, ®® trade restrictions for environmental purposes
have at tines been used to restrict markets for environnentally hazardous
products and for itens produced unsustainably.% Besides principle 12, three
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other instrunents adopted at the United Nations Conference on Environment and
Devel opnent contain provisions related to the possible permssibility of

unil ateral environnental measures. The nost detailed is the consensus | anguage
in paragraph 39.3 (d) of Agenda 21. Further, the Convention on dimate Change
states, in article 3.5, that neasures to conbat climte change, including
uni | ateral ones, should not constitute a neans of arbitrary or unjustifiable

di scrimnation or disguised restriction on international trade. Sinilar
statenents are found in principles 13 and 14 of the Forest Principles.

71. The extraterritorial application of national environmental laws is
particularly controversial in relation to trade i ssues. The subject of the

rel ati onship between the provisions of the multilateral trading systemand trade
neasures for environnental purposes, including those pursuant to nultilatera
envi ronnent al agreenents, has been under consideration for a nunber of years,
notably within the context of GATT and the World Trade Organization (WO).
Currently, WIOs Conmttee on Trade and Environnent is seized of the matter. It
prepared a report to the first biennial neeting of the WIO M nisteria

Conf erence (Singapore, Decenber 1996). %

Principle 13

States shall develop national law regarding liability and conpensation for the
victins of pollution and other environmental damage. States shall also
cooperate in an expeditious and nore determ ned manner to devel op further
international law regarding liability and conpensation for adverse effects of
envi ronnent al damage caused by activities within their jurisdiction or contro
to areas beyond their jurisdiction

International devel opnents

72. International |aw renmains inconclusive as to the standard of care to be
observed in fulfilling international environnmental obligations. Regarding State
liability, devel opnents have been limted since 1992. The question of
international liability for the injurious consequences of acts not prohibited

under international law is anmong the subjects under discussion in the

I nternational Law Conmission (1LC)% and the General Assenbly. There the opinion
i s expressed that environmental dangers to which humanity is exposed as a result
of activities not prohibited by international |aw made it necessary to devel op
commonly accepted legal rules on that matter. A W rking G oup established at
the 1996 session of ILC adopted a set of 22 draft articles on internationa
liability which ILC submtted to the General Assenbly for conmments.

73. There are several international legal instruments recently negotiated or
currently under negotiation. The Council of Europe Convention on G vi

Liability for Damage Resulting from Activities Dangerous to the Environnent, % a
regional instrunent with a limted nunber of signatories, deals with civi
liability for environnmental damage, including the provision of national |ega
renedi es. The 1996 Protocol to the London Dunping Convention states, in
article 15: "In accordance with the principles of international |aw regarding
State responsibility for damage to the environnent of other States or to any
other area of the environnent, the Contracting Parties undertake to devel op
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procedures regarding liability arising fromthe dunping or incineration at sea
of wastes or other matter." Article 14 (2) of the Convention on Biol ogica
Diversity provides that: "The Conference of the Parties shall exam ne, on the
basis of studies to be carried out, the issue of liability and redress,
including restorati on and conpensation, for danmage to biol ogical diversity,
except where such liability is a purely internal nmatter."

74. The International Conference on Hazardous and Noxious Substances and
Limtation of Liability, convened by the International Mritine O ganization,
adopted in May 1996 the International Convention on Liability and Conpensati on
for Danage in Connection with the Carriage of Hazardous and Noxi ous Substances
by Sea. The Basel Convention on the Control of Transboundary Myvenents of
Hazar dous Wastes and their Disposal ® envisages el aboration of a liability
protocol. Sone specific areas under current consideration in internationa
foruns are liability and conpensation for environnmental damage resulting from
mlitary activities (wthin the United Nations Conpensation Committee) and safe
managenent of transboundary novements of hazardous wastes.

National inmplenentation and exanpl es

75. Principle 13 is reflected in general liability provisions and in
stipulations for specific environnental liability. 1In the past five years sone
countries included liability regulations in environnmental |egislation - for
exanpl e, Lithuania, in the Land Act of 1994, which provides for liability,
including crimnal liability, of l|and-users for damage to the environnent.® In
Chile a constructive liability for any environnental damage caused as a result
of a breach of environnental quality standards, enission standards or genera
rul es governing the protection, preservation or conservation of the environnent
has been adopted.® The Finnish Act on Conpensation for Environnental Damage
1994 applies to danage caused, inter alia, by pollution of soil, water, air,

noi se, and radi ation.

76. National courts occasionally confirmenvironmental liability. However, in
nost cases the decision is based on general liability rules - for instance, on
comon-law tort actions. The Indian Environnental Tribunal Act established a
tribunal and enacted rul es on conpensation for death of, or injury to, a person
and damage to property and environnent. %

Principle 14

States should effectively cooperate to di scourage or prevent the rel ocation and
transfer to other States of any activities and substances that cause severe
envi ronnent al degradation or are found to be harnful to human heal th.

International devel opnents

77. Principle 14 addresses the danger that substances and activities with
potential to harm human health and the environment nmay be transferred or

rel ocated to another State. 1In a context where it is thought that economc
i ncentives favour relocation or transference to States w thout adequate
protection, the principle establishes a normof international cooperation to
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di scourage or to prevent such relocation or transference and to ensure that any
rel ocation or transference is environnentally safe and done with prior inforned
consent. At a minimum the principle requires prior informed consent of the
inmporting State or State of relocation and inposes a duty on the originating
State to ensure that the State to which the hazardous activity or substance is
to be transferred has the appropriate capacity to mnimze the risks. As a
princi ple of cooperation, it further requires that if a State chooses to ban or
restrict the inportation of hazardous substances or the translocation of
hazardous activities, the ban or restriction should be respected by other
St at es.

78. Those international instrunents that treat the non-transference of
hazardous activities are often voluntary codes of conduct addressed directly to
private parties, such as nmultinational corporations, and not standards of
conduct for States. However, principle 14 is included in article 1114 of the
1992 North Anerican Free Trade Agreenent, and the duty to non-transference al so
underlies a nunber of pre-Conference instruments, such as article 195 of UNCLOS
t he Basel Convention; and the Convention on the Ban of the Inport into Africa
and the Control of Transboundary Movenent and Managenent of Hazardous Wastes
within Africa, hereinafter referred to as the Bamako Convention.® Further
principle 14 is inplied in the FAO Internati onal Code of Conduct on the
Distribution and Use of Pesticides and in the London Guidelines for the Exchange
of Information on Chemicals in International Trade (UNEP/ GC. 14/17, annex 1V).

National inplenentation and exanpl es

79. The principle of transboundary cooperation is enbodied in the |egislation
of certain countries, in particular regulations relating to the transfer of
hazar dous substances or dangerous activities.® Some countries have | aws

prohi biting the inmport of toxic and hazardous substances (e.g., N caragua and
Ronmani a) whereas others, for instance, the United States, ban the export of
toxi c and hazardous materials. Another approach was taken by Pol and and the
Ukr ai ne which concluded a bil ateral agreenment banning any export and inport of
hazardous waste fromand to each other. ™

Principle 15

In order to protect the environnment, the precautionary approach shall be w dely
applied by States according to their capabilities. Were there are threats of
serious or irreversible damage, lack of full scientific certainty shall not be
used as a reason for postponing cost-effective neasures to prevent environnenta
degr adat i on.

International devel opnents

80. Principle 15 codified for the first tine at the global |evel the

precauti onary approach, which indicates that |ack of scientific certainty is no
reason to postpone action to avoid potentially serious or irreversible harmto
the environnent. Central to principle 15 is the elenment of anticipation,
reflecting a requirenment that effective environnental neasures need to be based
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upon actions which take a | ong-term approach and whi ch m ght antici pate changes
on the basis of scientific know edge.

81. Incorporation of the precautionary approach can be found in various
international |legal instrunents. For exanple, ™ the 1995 Agreenent on Fish

St ocks adopts the precautionary approach in article 6, and its article 5 (c)
states that the application of the precautionary approach is one of the genera

principles of the Agreenent; see also annex Il to the Agreenent, "Quidelines for
the application of precautionary reference points in conservation and nmanagenent
of straddling fish stocks and highly mgratory fish stocks". The precautionary

approach is also included in the ninth preanbul ar paragraph of the Convention on
Bi ol ogical Diversity; in article 3.3 of the Convention on Cimate Change; and in
annex |1, article 3 (3) (c), of the Convention for the Protection of the Marine
Envi ronnent of the North-East Atlantic.”® The 1996 Protocol to the London
Dunpi ng Convention states, in article 3.1: "In inplenmenting this protocol,
Contracting Parties shall apply a precautionary approach to environnental
protection ... when there is reason to believe that wastes or other matter

i ntroduced in the marine environment are likely to cause harm even when there is
no concl usi ve evidence to prove a causal relation between inputs and their
effects”. In its second preanbul ar paragraph, the evolution within the London
Convention towards approaches based on precaution and prevention is noted. The
precautionary principle is one of the bases for community policy on the

envi ronnent of the European Union. ™

82. Several codes which include the precautionary approach have been devel oped,
inter alia, the 1994 Code of Practice on the Introduction and Transfer of Marine
Organi sns, by the International Council for the Exploration of the Seas;

Qui delines for Preventing the Introduction of Unwanted Aquatic O ganisns and

Pat hogens from Shi ps' Ball ast Water and Sedi nent Di scharges, by M3 and FAO s
Qui delines on the Precautionary Approach to Capture Fisheries and Species

I ntroduction. ™

83. The precautionary principle has been i nvoked before the International Court
of Justice.” Judge Weranmantry in his opinion dissenting fromthe O der of the
Court of 22 Septenber 1995 concluded that the precautionary principle was

gai ning i ncreasing support as part of the international |aw of the environment.

National inmplenentation and exanpl es

84. The precautionary approach is widely accepted as a fundanmental concept of
nati onal environmental |aws and regulations in order to protect the
environnent.”® It is elaborated, for instance, in the Water Law and Pl anni ng Law
of Israel,” in the Environnmental Protection Act of the Czech Republic,® and is

i ncluded in nunmerous draft environnental |aws currently under consideration -

for exanmple in the Pakistan draft environmental protection act of 1996.

85. The precautionary approach is also increasingly applied in court decisions -
for example, in a decision of the Land and Environment Court of New South

Wal es, Australia, in which the Court stated that although there had been express
references to what is called the "precautionary principle" since the 1970s,

i nternational endorsenent had occurred only in recent years. |I|ndeed, the
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principle had been referred to in al nost every recent internationa
environnental agreenment. As a result, the Court upheld the appeal by the
applicant and refused a license.”™ A nunber of cases have been built on and
approved this decision since.”

86. In 1994, the Supreme Court of Pakistan quoted principle 15, holding that it
seened reasonabl e to take preventive neasures strai ght away instead of

mai nt ai ni ng the status quo because there was no concl usive finding on the effect
of electromagnetic fields on human life.?®

Principle 16

Nati onal authorities should endeavour to pronote the internalization of
environnental costs and the use of economic instruments, taking into account the
approach that the polluter should, in principle, bear the cost of pollution

with due regard to the public interest and without distorting internationa

trade and investment.

International devel opnents

87. Principle 16 on internalization of costs includes what has beconme known as
the "polluter pays" principle. According toit, it is inportant for the
environnental costs of econom c activities, including the cost of preventing
potential harm to be internalized rather than i nposed upon society at |arge

It was devel oped by the Organisation for Econom c Cooperation and Devel oprent
(OECD) in the 1970s® in an effort to ensure that conpanies paid the full costs
of controlling pollution and were not subsidized by the State. It was meant to
apply within a State, and not between States. As a goal of donestic policy, it
has been realized only partially in practice. Principle 16 brings the polluter
pays approach outside of a strictly devel oped country context. Further, it is
closely related to the international trade regine.

88. Since 1972, the polluter pays principle has gained increasi ng acceptance.
Sonme recent international instruments that include it are: the Pan-European

Bi ol ogi cal and Landscape Diversity Strategy (1995), which avers that the cost of
neasures to prevent, control and reduce danmage shall be borne by the responsible
party, as far as possible and appropriate; and the 1996 Protocol to the London
Dunpi ng Convention, which states that the polluter should, in principle, bear
the cost of pollution. The principle has also been reiterated by the Comm ssion
on several occasions.?

National inmplenentation and exanpl es

89. The use of economic instrunments in the context of environmental protection
has notably gained nmore attention in national legislation. While devel oped
countries have inplenented various econom c instrunments for several years
devel opi ng countries and countries with economes in transition are beginning to
i ncorporate economc instruments into their national |egislation. Anong
econom c instrunents used in national |aws and regul ati ons are deposit/refund
schenes, pollution fines, eco-nmanagenent systens, and eco-labelling systens.
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In order to conpl ement environmental regulations, voluntary agreenments between
i ndustry and government have been negotiated in several devel oped countries.

90. The polluter pays principle is a guiding concept for nmany |egislators for
desi gning effective national environmental |aws and regulations. Since it was

i ntroduced in environmental policies in the late 1960s, it has been inpl enented
by various neans, ranging from pollution charges, process and product standards,
to systens of fines and liabilities. In nost States, the polluter pays
principle is established as a direct obligation for citizens and conpani es

i ncluded in general environnental protection regulations which are specified by
provisions in sectoral |aws.?3

Principle 17

Envi ronnent al inpact assessment, as a national instrument, shall be undertaken
for proposed activities that are likely to have a significant adverse inmpact on
the environnent and are subject to a decision of a conpetent national authority.

International devel opnents

91. Principle 17 refers to environnental inpact assessnment (EIA) explicitly at
the national level. On the international |evel sonme noteworthy devel opments
have taken place. Various regional conventions reflect the obligation to

undert ake transboundary environnental inpact assessnments. For exanple, the 1991
United Nations/ECE Convention on Environmental |npact Assessnent in a
Transboundary Context® is specifically recognized in, for exanple, the Fina

Decl aration of the Mnisterial Meeting of the Gslo and Paris Conm ssions for the
Preventi on of Marine Pollution (Septenber 1992), the Mnisterial Declaration on
Cooperation in the Barents Euro-Arctic Region (January 1993) and the Nuuk

Decl aration on Environment and Devel opnent in the Arctic (Septenber 1993).% The
Convention specifies the duties of Parties with regard to the transboundary

i npact of proposed activities and procedures for their inplenentation, and it
provi des procedures, in a transboundary context, for the consideration of
environnental inpacts in decision-maki ng procedures.

92. As a national instrument, article 14 of the Convention on Biol ogica
Diversity requires parties "as far as possible and as appropriate” to "introduce
appropriate procedures” requiring environnental inpact assessment of proposed
projects that are "likely to have significant adverse effects on biol ogica
diversity". The Pan-European Biol ogical and Landscape Diversity Strategy (1995)
i ncludes the principle of avoi dance, which is defined as the introduction of
appropriate procedures requiring environnental inpact assessnent of projects
that are likely to have significant adverse effects on biological and | andscape
diversity, with a view to avoi ding such effects and, where appropriate, allow
for public participation in such procedures.

93. Judge Weeramantry, in his opinion dissenting fromthe O der of the
International Court of Justice of 22 Septenber 1995, stated that the principle
of environnental inpact assessnment was gathering strength and internationa
acceptance and had reached a | evel of general recognition such that the Court
shoul d take notice of it.



E/ CN. 17/ 1997/ 8
Engl i sh
Page 26

National inmplenentation and exanpl es

94. Environnmental inpact assessnment (ElA) has probably beconme the nost
effective and practical tool to support the inplenentation of sustainable

devel opnent. Since it was introduced in the United States nore than 25 years
ago, 8" over 70 per cent of the countries have adopted its informal guidelines or
mandat ory regul ati ons, applicable not only to public projects but also as a
direct obligation of citizens. |In addition, in many countries informa
procedures of inpact assessment for governnental activities have been devel oped.
ElIAis also widely accepted as a mechani smfor public participation in planning
processes and deci si on-nmaking and a tool to provide information and data
regardi ng projects and other activities.

95. Some of the nunerous exanples of recently adopted national |aws providing
for environmental inpact assessment procedures are the Environnent Code of
Bur ki na Faso, 8 the Environnment Protection Act of the Seychelles, ® and the
Fi nni sh Act on Environmental |nmpact Assessnent Procedure.®® Further, in severa

countries, the judiciary had to deal with El A procedures. In some cases, courts
rejected permts for projects because either no El A was undertaken or it proved
to be inadequate. In a decision regarding the construction of a dam the

Canadi an Suprene Court stated that the scope of an environmental assessment al so
has to take into account the environnental effects of the construction beyond
the borders of Canada.®

Principle 18

States shall imediately notify other States of any natural disasters or other
energencies that are likely to produce sudden harnful effects on the environnent
of those States. Every effort shall be nmade by the international conmunity to
help States so affected.

International devel opnents

96. Energency notification allows affected parties the greatest possible
opportunity to prepare for and nitigate potential danage. Energency
notification provisions are critical conponents of international approaches to,
inter alia, oil spills, industrial accidents, and nucl ear accidents. See, for
exanpl e, articles 198 and 199 of UNCLCS and article 14 (c) of the Convention on
Bi ol ogical Diversity. Article 8 of the 1996 Protocol to the London Dunpi ng
Convention states that a Contracting Party may issue a permt for certain
exceptional cases, "in enmergencies posing an unacceptable threat to hunman
health, safety, or the marine environnent and admtting of no other feasible
solution. Before doing so the Contracting Party shall consult any other country
or countries that are likely to be affected ..." The Conventions on Early
Notification of a Nuclear Accident and on Assistance in the Case of a Nuclear
Acci dent or Radi ol ogi cal Emergency, both adopted in 1986, have increased the
nunber of their Parties - to 76 and 72, respectively.
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National inplenentation and exanpl es

97. The principle of emergency notification is enbodied in sonme national |aws,
nost of which inplement international conventions as noted above. In

March 1993, Bel gi um Germany, Luxenbourg, and the Netherlands agreed on a

uni form system for informati on exchange and warni ng procedures with regard to
hi gh-1evel concentrations of ozone. *

Principle 19

States shall provide prior and tinely notification and relevant information to
potentially affected States on activities that may have a significant adverse
transboundary environnmental effect and shall consult with those States at an
early stage and in good faith.

International devel opnents

98. States planning to conduct activities that nay harmthe environnment or
natural resources of another State should enter into good faith consultations
over a reasonable tine in an effort to mnimze the transboundary environnenta
i npacts. Consultation inplies at |east an opportunity to review and di scuss a

pl anned activity that may potentially cause damage. Increasingly, consultation
is being institutionalized at the international |evel, either through existing
i nternational bodies, such as the Nordic Council, the European Council and the

United Nations system or through new institutions created in the framework of
speci fic environnmental conventions.

99. For exanple, article 14 (d) of the Convention on Biological Dversity and
articles 7-10 of the Convention on dimate Change outline the consulting and
deci si on-maki ng authority of the Conference of the Parties of each Convention
and establish various subsidiary bodies with advisory functions. Such
institutions are critical for building confidence over the long termand for
provi ding a nechani smfor discussing and resolving potential disputes in the
field of sustainable devel opnent. The Convention on Nuclear Safety® states in
article 16.2 that each Contracting Party shall take the appropriate steps to
ensure that, insofar as it is likely to be affected by a radiol ogi cal emergency,
its own popul ation and the conpetent authorities of the States in the vicinity
of the nuclear installation are provided with appropriate information for

ener gency pl anni ng and response.

National inplenentation and exanpl es

100. Reference to the principle of prior consultation can be found in a few
nati onal |laws and regulations. |In Ganbia, for exanple, the 1994 Act on

Hazar dous Chenicals and Pesticides Control and Managenment contains a provision
that international notification schenmes relating to chem cals and pesti ci des,
including the prior informed consent procedures, are to be inplenented.* Sone
ot her exanpl es of national |egal inplenentation of the principle of prior
consultation are directly linked to regul ati ons regardi ng environnental inpact
assessnent procedures.
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Principle 20

Wren have a vital role in environnental managenent and devel opnent. Their ful
participation is therefore essential to achi eve sustai nabl e devel opnent.

International devel opnents

101. Section K of the 1995 Beijing Platformfor Action is on wonmen and the
environnent. It addresses several principles of the Rio Declaration (e.g.
principles 1 and 5), and contains three strategic objectives requiring action,
i ncluding the active invol venent of wonen in environnental decision-naking at
all levels. Paragraph 251 states that "Sustainable devel opment will be an

el usi ve goal unless wonen's contribution to environnental managenment is
recogni zed and supported”.

102. Since 1992, there has been a substantial increase in the nunber of
ratifications of the Convention on the Elinmination of All Forms of

Di scri m nati on agai nst Wwnen, which now has al nost gl obal acceptance (154
parties as of January 1997). However, the |arge nunber of reservations to the
Convention underm nes its universal application

103. In the Desertification Convention, preanbul ar paragraph 20 stresses the
i mportant role played by women in regions affected by desertification and/or
drought ... and the inportance of ensuring the full participation of both nen
and wonen at all levels in progranmes to conbat desertification and mtigate
effects of drought. Preanbul ar paragraph 10 of the Convention on Biol ogica
Diversity recognizes the vital role that women play in the conservation and
sust ai nabl e use of biological diversity and affirnms the need for the ful
participation of womren at all levels of policy-making and inplenmentation

104. Principle 20 has been el aborated upon in chapter 24 of Agenda 21

Par agraph 26 (o) of the 1995 Copenhagen Decl aration recogni zed that "enpowering
peopl e, particularly wonmen, to strengthen their own capacities is a main

obj ective of devel opment and its principal resource. Enpowernment requires the
full participation of people in the fornulation, inplenmentation and eval uation

of decisions ...".% Paragraph 18 of the Vienna Declaration, adopted by the
Worl d Conference on Human Rights, states that the full and equal participation
of women in political, civil, economc, social and cultural life, are priority

obj ectives of the international conmmunity. %

National inmplenentation and exanpl es

105. Principle 20 is nmostly inplenented through civil rights |Iaws and rel ated
| aws which in some instances provide for legal redress. Reference to the
principle is made in alnost all constitutions.

106. The principle of the integration of wonen into decision-maki ng processes
for sustainable devel opment can be found in only a few | egi slative docunments on
the national level. However, it is reflected in general provisions regarding
participation in decision-naking processes and in nmany national and sub-nationa
devel opnent pl ans.
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Principle 21

The creativity, ideals and courage of the youth of the world should be nobilized
to forge a global partnership in order to achi eve sustai nabl e devel opment and
ensure a better future for all

International devel opnents

107. In the international |egal field, developnents regarding principle 21 are
mainly aimed at the protection of youth and children, rather than enabling

nmobi lization to forge a gl obal partnership. The nost inportant docunment in this
respect is the Convention on the Rights of the Child.% On 29 and

30 Septenmber 1990, the Wrld Summit for Children took place. The 1996
Secretary-CGeneral's report on progress at m d-decade on inplenmentation of
Ceneral Assenbly resolution 45/217 on the Wrld Summit for Children (A 51/526)
states that the Convention represented a historic landmark in the internationa
rise of the children's cause. The Summit adopted the Wirld Declaration on the
Survival, Protection and Devel opnent of Children and the Plan of Action for its
i npl erent ation, ®® identifying seven major goals relating to the survival, health
nutrition, education and protection of children for fulfilnent by the year 2000,
and a further 20 supporting goals.

108. The Vienna Declaration urges universal ratification and effective

i npl enentati on of the Convention on the Rights of the Child and al so states that
in all actions concerning children, the views of the child should be given due
wei ght. I n paragraph 7 of the 1996 |stanbul Declaration, States agree to ensure
the effective participation of youth in political, econom c and social life.

Nati onal inplenmentati on and exanpl es

109. Principle 21 is nostly inplenented through civil rights laws. Reference to
the principle is made in alnost all constitutions.

Principle 22

I ndi genous people and their communities and other |ocal communities have a vital
role in environnental managenent and devel opnent because of their know edge and
traditional practices. States should recognize and duly support their identity,
culture and interests and enable their effective participation in the

achi evenent of sustainabl e devel opnent.

International devel opnents

110. I ndi genous peopl es have unique cultures based on natural resources which
have integrated various aspects of sustainability. Evolving standards in
international law require the recognition of the integrated rights of indigenous
peopl es - for exanple, human rights, land and resource rights, intellectual and
cultural property rights and rights to manage the environnent and natura
resources. The International Labour Organization has adopted various
conventions and resolutions on indigenous matters. Principle 22 finds its
further el aboration in chapter 26 of Agenda 21
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111. The vital role of indigenous people is recognized in the preanbul ar
par agraph 12 of the Convention on Biological Diversity, and is further detail ed
inits articles 8 (j), 10 (c), and 17.2. Article 8 (j) states that the

Contracting Party shall: "subject to its national |egislation, respect,
preserve and mai ntain know edge, innovations and practices of indigenous and
| ocal conmmunities enbodying traditional lifestyles ... and pronote their w der

application with the approval and invol venent of the holders of such know edge,

i nnovations and practices and encourage the equitable sharing of the benefits
arising fromthe utilization of such know edge, innovations and practices". The
1995 Agreenent on Fish Stocks requires States to take into account in the
establ i shment of conservation and managenent neasures the need to ensure access
to fisheries by indigenous people of developing States, particularly smal

i sl and devel opi ng States.

112. The Nuuk Decl aration on Environment and Devel opment in the Arctic States,
in principle 7: "W recognize the special role of indigenous peoples in

envi ronnent al managenment and devel opnent in the Arctic, and of the significance
of their know edge and traditional practices, and will pronote their effective
participation in the achi evenment of sustainable devel opnent in the Arctic". 8
The Forest Principles contain various references to recognition of traditiona
or indigenous rights.®

113. On 10 Decenber 1992, the Ceneral Assenbly declared 1993 the Internationa
Year of the Indigenous Popul ations. The United Nations Wrking Goup on

I ndi genous Popul ations has prepared a draft universal declaration of the rights
of indigenous peoples. The Vienna Declaration, in paragraph 20, reaffirnms the
commitment of the international community to the econom c, social and cultura
rights of indigenous peoples and their enjoyment of the fruits of sustainable
devel opnent. It further declares that States should ensure their full and free
participation in all aspects of society and should recogni ze their val ue and
diversity. See al so paragraph 26m of the 1995 Copenhagen Decl arati on.

Nati onal inplenmentati on and exanpl es

114. The know edge of local communities and the participation of indigenous
peopl e i n decision-making for sustainabl e devel opnent is crucial for the
protection of |ocal ecosystens. Several national [aws and regul ati ons contain
provi sions that acknow edge, for exanple, property rights which indi genous
peopl e exerci se over their |land and waterways or whi ch enabl e i ndi genous peopl e
to take part in decision-nmaking processes. Their involvenent in environnental
i npact assessnent procedures is another form of participation in decision-nmaking
for sustainable devel opnent.

115. Recognition and support for the identity, culture and interests of

i ndi genous people is regularly enbodi ed in general provisions that are enbedded
in national constitutions or general statenents of environnental and

devel opnental policies. Mreover, sonme national sectoral regul ations

acknow edge this principle. One exanple is the Principles of the Forest
Legi sl ation of the Russian Federation 1993, which call for the el aboration of
specific forests regulations for areas inportant to indigenous people.
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Principle 23

The environnent and natural resources of people under oppression, dom nation and
occupation shall be protected.

International devel opnents

116. Principle 23 has been reiterated in several resolutions adopted by the
Ceneral Assenbly - for example, resolutions 48/ 46, 48/ 47 and 49/40. The first
reaffirns in its sixth preanbul ar paragraph "that the natural resources are the
heritage of the indigenous popul ati ons of the col onial and Non-Sel f-Governi ng
Territories". Resolution 50/129 reaffirns in paragraph 4 "the inalienable right
of the Pal estinian people and the popul ation of the occupied Syrian Golan to
their natural and all other econonic resources, and regards any infringenent

t hereupon as illegal™

Principle 24

VWarfare is inherently destructive of sustainable devel opnent. States shal
therefore respect international |aw providing protection for the environnent in
times of arned conflict and cooperate in its further devel opnment, as necessary.

International devel opnents

117. Principle 24 can be read in conjunction with chapter 39, paragraph 6, of

Agenda 21, which states: "Measures in accordance with international |aw should
be considered to address, in tines of armed conflict, |arge-scale destruction of
t he environnent that cannot be justified under international |law'. Methods and

means of warfare are not unlimted. Environnental protection in times of arned
conflict is difficult and conpl ex, because warfare is inherently harnful to the
environnent. As such, international devel opnents are focused on limting rather
than elimnating environnmental damage. Since 1992, various treaties related to
war f are have been negotiated and/or entered into force, npbst notably arns
control treaties.

118. The Convention on the Prohibition of the Devel opnent, Production

St ockpiling and Use of Chenical Wapons and their Destruction'® ains to ensure
t hat means and met hods of warfare which exceed the threshold of permi ssible harm
are not available to the conbatants. The articles also refer directly to the
environnent - for exanmple, article 1V.10: "Each State Party, during
transportation, sanpling, storage and destruction of chem cal weapons, shal
assign the highest priority to ensuring the safety of people and to protecting
the environnment".® See also Protocol 11, revised in 1995, and Additiona
Protocol 1V of the Convention on Prohibitions or Restrictions on the Use of
Certai n Conventional Wapons Wiich May Be Deenmed To Be Excessively Injurious or
To Have Indiscrimnate Effects. The conprehensive nuclear-test-ban treaty,
adopted by the General Assenbly on 10 Septenber 1996, in its tenth preanbul ar
par agraph notes "the views expressed that this Treaty could contribute to the
protection of the environnent " O her treaties are currently under

di scussi on.
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119. The International Conmttee of the Red Cross has been working for years on
the issue of armed conflict and the environnent. It is devel opi ng guidelines
for mlitary manual s and instructions on the protection of the environnent in
tinmes of armed conflict. Several of its provisions are found in existing
international customary or treaty |aw.

120. The International Court of Justice, in its 1996 advisory opinion on the
legality of the threat or use of nuclear weapons, was of the view that States
nmust take environmental considerations into account when assessing what is
necessary and proportionate in the pursuit of legitimte mlitary objectives and
that respect for the environnment is one of the elenents to consider in assessing
whet her an action is in conformty with the principles of necessity and
proportionality. The Court supported this approach, inter alia, by quoting
principle 24 of the Rio Declaration

Principle 25

Peace, devel opment and environnmental protection are interdependent and
i ndi vi si bl e.

International devel opnents

121. As recognized in the | ast preanbul ar paragraph of the Rio Declaration, the
i ntegral and interdependent nature of the Earth needs to be acknow edged.
Sust ai nabl e devel opnent is an integrative concept; the interdependency stressed
in principle 25 refers to the necessity of integration, which forns the backbone
of the concept of sustainable devel opnent. Integration is the underlying thene
of the Rio Declaration and Agenda 21, where it is explicitly addressed in
chapter 8.

122. The Charter of the United Nations is prem sed on the idea incorporated in
principle 25. Chapter I X of the Charter is devoted to international econonic
and soci al cooperation, which should also include environmental cooperation
Article 55 includes the pursuance of "devel opnent" anmong the goal s of

i nternational econom c and social cooperation, and in Article 56, States pledge
t hensel ves to pronote devel oprent.

123. The interdependent approach is reiterated in the final docunents of major
international conferences, such as the 1996 |stanbul Declaration, which states
in paragraph 3: "Recent United Nations world conferences, including, in
particular, the United Nations Conference on Environnent and Devel opnent, have
given us a conprehensive agenda for the equitable attai nnent of peace, justice
and denocracy built on econom ¢ devel opnent, social devel oprent and
environnental protection as interdependent and nutual ly reinforcing conponents
of sustainabl e devel opnent”, and the 1995 Copenhagen Decl arati on

Principle 26

States shall resolve all their environnental disputes peacefully and by
appropriate neans in accordance with the Charter of the United Nations.
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International devel opnents

124. The general principle of peaceful settlenent of disputes is one of the
fundanmental principles enshrined in the Charter of the United Nations.

Regardi ng di spute settlenent in the field of environnent and devel opnent, % a
nunber of significant devel opnments have taken place, including the decision in
1993 of the International Court of Justice to create a Chanber for Environmental
Matters, established under article 26(1) of the Statute of the Court.

125. Indeed, nost environnental treaties stipulate that the parties invol ved
should first aimto resol ve disputes through negotiation. |If this is
unsuccessful, many treaties provide for further arrangenents which may invol ve
the assistance of third parties. Some treaties provide that the dispute will be
subnmitted to either arbitration or the International Court of Justice, if
negoti ati ons have proven unsuccessful. For exanple, the Convention on dinmate
Change provides, in article 14.1: "In the event of a dispute between any two or
nore Parties concerning the interpretation or application of the Convention, the
Parties concerned shall seek settlenment of the dispute through negotiation or

any ot her peaceful neans of their own choice". The Convention on Biol ogica
Diversity states in article 27.1 that in the event of a dispute, the parties
concerned "shall seek solution by negotiation". Paragraph 2 of the sane article

creates the possibility for parties, in case of non-agreenent by negotiation, to
request nediation or seek the good offices of a third party. See also part five
of the North Anerican Agreenent on Environnental Cooperation. 1%

126. Although in many of these cases the dispute settlenent clauses are
optional, there is a growing trend towards conpul sory di spute settlement.

Part XV of UNCLOS nakes it obligatory for State Parties to settle their disputes
concerning the interpretation and application of the Convention by peacefu
means. Two recent international instrunents have applied the dispute settlenent
provi sions of UNCLOS: part VIII of the 1995 Agreenent on Fish Stocks, and
article 16 of the 1996 Protocol to the London Dunpi ng Convention. In both
cases, the UNCLCS procedure is applied whether or not the Parties to the
Agreenent or Protocol are also Parties to UNCLOS. |In Cctober 1996 the
International Tribunal for the Law of the Sea was inaugurated in Hanburg. The
Tribunal will be called upon to settle disputes arising out of interpretation or
application of UNCLOS. It has, through its Seabed Di sputes Chanber, exclusive
jurisdiction over conflicts concerning the resources of the deep seabed beyond
the limts of national jurisdiction

Principle 27

States and people shall cooperate in good faith and in a spirit of partnership
in the fulfilment of the principles enbodied in this Declaration and in the
further devel opment of international lawin the field of sustainable

devel opnent.

International devel opnents

127. Principle 27 reaffirns the basic conponents of the R o Declaration. 1In
order to achi eve sustai nabl e devel opnent, States and peopl e should cooperate in

/...
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the inplenentation of the principles and in the further devel opment of
international law in the field of sustainable devel opnent. " See al so
preanbul ar paragraph 3 of the Rio Declaration, which states as the overall goa
the establishment of a "new and equitabl e gl obal partnership through the
creation of new |l evels of cooperation anong States, key sectors of society and
peopl e". See further chapter 1 of Agenda 21

128. The concept of cooperation is adopted in other major declarations - for
exanpl e, in the 1996 |stanbul Decl aration, paragraph 12: "W adopt the enabling
strategy and the principles of partnership and participation as the nost
denocratic and effective approach for the realization of our conmmtnents".
International law in the field of sustainable devel opnent reflects the bal anced
approach of the Rio Declaration and the other instrunents adopted at the United
Nati ons Conference on Environnment and Devel opnent between environnental,
econom ¢ and devel opnmental |aw, and thus between environnental protection and
econom ¢ and soci al devel opnent.

Not es

References to International Legal Materials are cited as follows: volune
nunber, 1LM page nunber.

131 LM 818.
231 1LM848; A/ AC.237/18 (Part 11)/Add. 1.

5 Further, the Governing Council of UNEP is invited "to include inits
subm ssion to the special session, information and views on ways to address in a
forward-1 ooki ng manner, national, regional and international application of
these principles and the inplenentation of Agenda 21 in the interrelated issues
of the environment and devel opnent ™.

4 Docunments used extensively: "Report of the Expert G oup Meeting on
Identification of Principles of International Law for Sustainable Devel opment”,
held in Geneva, Switzerland, 26-28 Septenber 1995, organi zed by the Depart nent
for Policy Coordinati on and Sustai nabl e Devel opnent, United Nations Secretari at,
and subnmitted to the Conmission at its fourth session as background paper No. 3;
Report of the International Environmental Conference on Codifying the Rio
Principles in National Legislation, The Hague, 22-24 Nay 1996, organi zed by the
Net herl ands M nistry of Housing, Spatial Planning and the Environnent
(Publi katiereeks mlieubeheer, No. 1996/4); "Conpilation of questionnaires,
April 1996", distributed at the International Environnental Conference on
Codifying the Rio Principles in National Legislation. Al so, Draft Internationa

Covenant on Environnment and Devel opnent, el aborated by the Conmi ssion on

Envi ronnental Law of the UCN Wrld Conservation Union, in cooperation with the
International Council of Environmental Law, and |aunched at the United Nations
Congress on Public International Law, New York, 13-17 March 1995; Final Report
of the Expert G oup Wrkshop on International Environnental Law Aining at
Sust ai nabl e Devel opnent (UNEP/ I EL/ W5/ 3/ 2); National Experiences on Codifying the

Rio Principles in National Legislation (Publikatiereeks m|ieubeheer
No. 1996/2); Konrad G nther, Erik Denters and Paul J. I. M de Waart, eds.
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Sust ai nabl e Devel opnent and Good Governance (The Hague, Martinus N jhoff, 1995).
Phi |l i ppe Sands, Principles of International Environmental Law, vol. I,

Framewor ks, Standards and | npl ementation (Manchester, Manchester University
Press, 1995); and David A. Wrth, "The R o Declaration on Environment and
Devel opnent: Two steps forward and one back, or vice versa?" in Georgia Law
Revi ew, vol. 29 (1995), pp. 599-653.

S Entered into force on 26 Decenber 1996. 33 ILM 1, 332.
6 See A/ CONF. 164/ 37.

" Entered into force on 16 Novenber 1994. 21 ILM1,261. Al so, United
Nati ons publication, Sales No. E. 83.V.5.

8 As revised by the Agreenment signed in Mauritius on 4 Novenber 1995. See
The APC-EU Courier, No. 155 (January-February 1996).

® See A/ CONF. 171/ 13/ Rev.1, chap. |, resolution 1, annex, chap. II.
10 See A/ CONF. 165/14, chap. |, resolution 1, annex I.
1 See E/CN. 4/Sub.2/1994/9 of 6 July 1994.

12 Recent exanples are the Constitution of the Ukraine, adopted
28 June 1996; Constitution of South Africa, adopted 8 May 1996; Constitution of
Et hi opi a, adopted 8 December 1994; Constitution of Argentina, adopted
23 August 1994.

13 Supreme Court of the Philippines, Manila, 30 July 1993, Mnors Qposa vs.
Secretary of the Departnent of Environnment and Natural Resources,
G R No. 101083, reprinted in 33 ILM 173, 187 (1994).

14 See Bureau of National Affairs, International Environnent Reporter
(Washington, D.C ), pp. 3:0101-33:0111, para. 2.

15 However, note the witten statenment by the United States, which "does

not, by joining consensus ... change its |ong-standi ng opposition to the so-
called "right to developnment'". For the United States, developnent "is not a
right ... [it] is a goal we all hold". See A/ CONF.151/26/Rev.1 (vol. I1),
chap. 111, para. 16.

16 E/CN. 4/ Sub. 2/1994/9, paras. 49 and 68.
17 General Assenbly resolution 41/128, annex.
18 A/ CONF. 157/ 24 (Part 1).

19 General Assenbly resolution 48/ 141, para. 3 (c); see further, in
particular, para. 4 (c).

20 A/ CONF. 177/ 20, chap. |, resolution 1, annex Il, inter alia, paras. 42,
216 and 231.
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2l Adopted at the World Summit for Social Devel opnment, Copenhagen,
6-12 March 1995 (A/ CONF. 166/9, chap. |, resolution 1, annex 1).

22 See Constitutions of the Countries of the Wrld, A P. Blaustein and
G H Flanz, eds. (Dobbs Ferry, Cceana).

2 Art. 6 (b); and preanbul ar paras. 9 and 22, and art. 2.2 respectively.

24 M Bothe and C. Schmidt, "Internationalization of natural resource
management in Yearbook of International Environnental Law, vol. [V (1993),
pp. 88, 96.

2> Adopted on 1 Novenber 1995 at the Intergovernnental Conference to Adopt a
A obal Programre of Action for the Protection of the Marine Environment from

Land- based Activities (A/51/116, annex |, appendix II, fifth preanbul ar
par agr aph) .

26 A/ CONF. 177/ 20, chap. |, resolution 1, annex |l, paras. 17, 44, 47-57,
and 246.

%7 Food and Agricultural lLegislation, vol. 42 (1993), p 195.

% See also arts. 4.4, 4.5, 4.6 and 4.7.
2 See al so preanbul ar para. 16
%0 See al so chap. 2 of Agenda 21

81 See, inter alia, Desertification Convention, preanbular para. 17,
art. 12; Forest Principles, principle 10; 1996 |stanbul Decl aration, para. 10.

32 The United States rejected an interpretation of principle 7 "that would
inply a recognition or acceptance by the United States of any internationa
obligations or liabilities, or any dimnution in the responsibilities of
devel opi ng countries" (A/ CONF.151/26/Rev.1 (Vol. 11), chap. 111, para. 16

3% See, for exanple, arts. 16(2,3); 17(1); 18(2); 19(1,2); and 20(1,2,3).

34 Adopted 7 Novenber 1996.

% See, e.g., Title | (arts. 33-45) and Protocol 10 on sustai nable
managenent of forest resources of the Fourth APC EEC Convention of Long, as
revi sed by the Agreenent signed in Mauritius.

% E/1995/32, para. 31

87 For exanple, United States of America, Amendnent to the Cean Air Act
1993.

%8 See report of the Secretary-General on chap. 4 of Agenda 21
(E/ CN. 17/ 1997/ 2/ Add. 3).
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% E/ CN. 17/ 1996/ 5/ Add. 1.

40 See, e.g., European Union, Conmm ssion regul ati on 880/92 of 23 March 1992
on a Conmunity eco-|abel award schenme. Oficial Journal of the European
Communities, 1992, series L 99, p. 1.

41 Cf. European Union, "Eco-managenent and audit schene", Comm ssion
regul ati on 1836/ 93 of 29 June 1993, allow ng voluntary participation by
conpanies in the industrial sector in a Community eco-nmanagenent and audit
scheme. Oficial Journal of the European Communities, 1993, series L 168, p. 1.

42 Germany, Act for Prompting C osed Substance Cycle Waste Managenent and
Ensuring Environnmental |y Compati bl e Waste Di sposal (Kreislaufw rtschafts- und
Abf al |l gesetz), art. 1 of Waste Avoi dance, Recovery and Di sposal Act of
27 Septenber 1994, Federal Law Gazette Part 1, No. 66, of 6 Cctober 1994.

Cf . European Union Council directive 91/156/ EEC of 18 March 1991, anendi ng
directive 75/442/ EEC on waste. Oficial Journal of the European Communities,
1991, series L 78, p. 32. Council directive 91/689/EEC on hazardous waste.
Oficial Journal of the European Communities, 1991, series L 377, p. 20.

4% See report of the Secretary-General on chap. 34 of Agenda 21
(E/CN. 17/ 1997/ 2/ Add. 24).

4 Cf., inter alia, Japan, Law on Tenporary Measures to Pronpote the Rationa
Use of Energy and the Utilisation of Recycled Resources by Business; Geece, Law
No. 2244/ 94 enhancing the national production and installation of small sol ar
wat er - heating systens through tax-related incentives. |In Indonesia, a progranme
for pollution control, evaluation and rating provides, anong ot her neasures, for
the promotion of the use of clean technol ogies (Mnisterial Decree
No. KEP-35/MNLH 7 [1995]).

% Council directive 96/61, Oficial Journal of the European Conmuniti es,
1994, series L 330, art. 10 and annex |V, in regard of integrated pollution
preventi on and best avail abl e techni ques and technologies. Cf. also earlier
application of best available technologies in, e.g., France, the United Ki ngdom
and Denmar k

4 E.g., eco-funds in Hungary and Pol and. See al so various funds in the
Eur opean Union - e.g., LIFE, established by Council regulation 1973/92 (Oficia
Journal of the European Communities, 1992, series L 206); Tunisia, Fund for
Decont am nati on; Republic of Korea, Fund for Prevention of Environnental
Pol lution; also nmostly privately managed "green (investing) funds" in the United
Ki ngdom and the United States.

47 For exanple, para. 23.2 provides that "individuals, groups and
organi zati ons shoul d have access to information rel evant to environment and
devel opnent hel d by national authorities, including information on products and
activities that have or are likely to have a significant inpact on the
environnent, and information on environnmental protection neasures”.
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48 1989 | LO Convention Concerning | ndigenous and Tribal Peoples in
I ndependent Countries, arts. 6-7; Convention on Biological Dversity preanble;
Agenda 21, chap. 26.

4 Convention on the Elimnation of All Forns of Discrimnation against
Wbren, art. 7 (b), on the right to participate in fornulating governnment policy,
and art. 14.2 (a), the right to participate in devel opnent planning; Convention
on Biological Diversity preanble; Agenda 21, chap. 24; 1995 Beijing Platformfor
Action, para. 253 (a).

%0 See Agenda 21, paras. 27.10 and 8. 18.
S Art. 4.1 (i); arts. 12.9 and 12.10.

52 On the status of non-governnental organizations under various
conventions, see, e.d., Convention on Biological Diversity, art. 23(5);
Convention on Cimte Change, arts. 7.2.(l), 7.6; Desertification Convention
art. 22(7).

5% Col onbi a, Law 99 of 28 Decenber 1993; cf. C. Mirra, in "Conpilation of
guestionnaires, April 1996", distributed at the International Environmenta
Conference on Codifying the Rio Principles in National Legislation. Country
report on Col onbi a.

54 M Danphorsky, in "Conpilation of questionnaires" (see note 53). Country
report on the Czech Republic.

% Part XII, sect. 5 (arts. 207-212) obliges States to adopt | aws and
regul ations to prevent, reduce and control pollution of the marine environnent
on the basis of internationally agreed rules and standards.

€ Cf., inter alia, Croatia, Environnental Protection Act (27 Cctober 1994);
Hungary, Act LIII1 of 1995 on General Rules of Environmental Protection; Japan,
Basi ¢ Environnental Law (12 November 1993); Ml dives, Environmental Protection
and Preservation Act (April 1993); Seychelles, Environnental Protection Act
(13 Septenber 1994). For additional exanples of franework |aws for
envi ronnent al managenent in devel oping countries and countries with economes in
transition, see Peigi WIson and others, "Energing trends in nationa
environnental |egislation in developing countries”, appendix I, in UNEP s New
Way Forward: Environnental Law and Sustai nabl e Devel opnent, Lal Kurukul asuriya,
ed. (Nairobi, UNEP, 1995).

5" Exanples of this type of legislation are forest protection acts, aninmals
conservation acts, water resources act, acts for the establishnent of protected
| and areas and national parks, fisheries acts, and acts regarding public health
and wel fare.

58 The North American Agreenent on Environnental Cooperation, (see note 14)
states in art. 1 (e), as one of the objectives of the agreenent, (to) avoid
creating trade distortions or new trade barriers.
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% See, e.g., the Convention on International Trade in Endangered Species of
WI!ld Fauna and Flora (CITES) (12 1LM 1085) the Basel Convention on the Control
of Transboundary Myvenents of Hazardous Wastes and their Disposal (28 ILM 657);
and the Montreal Protocol on Substances that Deplete the Ozone Layer (26 1LM
155).

50 WO, Committee on Trade and Environnent (WI/ CTE/ W40), 7 Novenmber 1996.
In the report reference is nmade to the inportance of a nunber of the principles
of the R o Declaration.

51 See "Report of the International Law Conmission at its forty-eighth
session” (A/51/10 and Corr.1).

52 Adopted at Lugano, 21 June 1993. 32 |LM 1228.
53 Adopted 22 March 1989. 28 |LM 657.

5 Lithuania, arts. 34 and 53 of the Land Act, 26 April 1994; cf. FAOQ Food
and Agricultural Legislation, vol. 44 (1995), p. 56.

8 Chile, Act No. 19.300, adopting the Act Governing the General Foundations
of the Environnment of 1 March 1994, Diario Oicial de |la Republica de Chile,
No. 34.810 of 9 March 1994, pp. 3-10.

% Finl and, Act on Conpensation for Environnental Damage (SSK
19 August 1994/737), adopted on 8 August 1994.

57 I ndi an National Environment Tribunal Act, 1995, chaps. Il and Il (Act 27
of 1995).

5 Adopted 30 January 1991. 30 ILM 773 (Agreenent) and 31 | LM 163
(annexes).

5 For exanple, regulation 259/93 of 1 February 1993 on the supervision and
control of shipnents of wastes within, into and out of the European Conmunity,
Oficial Journal of the European Communities, 1993, series L 30, p. 1.

" Cf. Iwona Rummel - Bul ska, "Transboundary novenent of hazardous waste,
Year book of International Environnental Law, vol. 5 (1994), p. 221.

™ The precautionary has been included in nany other international |egal
instruments. See also, inter alia, para. 5 of the WAshington Decl aration on
Protection of the Marine Environment from Land-based Activities; para. 253 (d)
of the 1995 Beijing Platformfor Action; para. 10 of the 1996 I stanbul
Decl aration; and the strategic principles of the Pan-European Biol ogical and
Landscape Diversity Strategy (1995).

2 Adopted in Paris, 22 September 1992. 32 |LM 1069.

 The Treaty on European Union, signed at Maastricht on 7 February 1992,
entered into force on 1 Novenber 1993. 31 ILM 247.
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™ FAO Fi sheries Technical Paper 350/1

™ New Zeal and i nvoked the precautionary principle in support of its
application to the International Court of Justice to review France's decision to
recomence nucl ear tests. Nuclear Tests Case (New Zeal and v. France), request
by New Zeal and for an examination of the situation, 21 August 1995, at
paras. 105-108. France replied that the legal status of the principle was
"uncertain". [CJ, Verbatim Record (CR 95/20), 12 Septenber 1995, p. 71

® Cf. Treaty on European Union, (see note 73), art. 130r (2); Mexico,
Ceneral Law for Environnmental Protection and the Ecol ogi cal Equilibrium 1988,
art. 15, para. V.

" R Laster, in Conpilation of questionnaires (see note 53). Country
report on Israel

8 Australia, New South Wales, Land and Environnent Court, Leatch v.
Director-General, National Parks and Wldlife Service and Shoal haven Gty
Council (23 Novenber 1993); cf. Justice Paul Stein, "Advantages and
di sadvant ages of codification fromthe perspective of |legal admnistration in
Australia", Report of the International Environnental Conference on Codifying
Rio Principles in National Legislation, The Hague, 22-24 May 1996
(Publi katiereeks mlieubeheer, No. 1996/4), pp. 35 ff.

™ See, inter alia, Australia, New South Wales, Land and Environment Court,
Alumino v. The Mnister of Planning (22 August 1996); New Zeal and, Hi gh Court,
G eenpeace v. The Mnister for Fisheries and O hers (Novenber 1995); but see
United Kingdom of Great Britain and Northern Ireland, H gh Court of
Justice QB., Regina v. Secretary of State for Trade and Industry ex parte
Duddri dge (3 Cctober 1994), Env L R 151

8 paki stan, Supreme Court, M. Shehla Zia and others v. WAPDA
(12 February 1994), 46 PLD SC 693, at 710 (1994).

81 See, inter alia, OECD docunents C (72)128 and C (74)223

82 For exanple, at its third session, in addressing changi ng producti on and
consunption patterns, the Conm ssion stated that "[n]ational authorities should
endeavour to pronote the internalization of environnental costs and the use of
econom c instrunents, as appropriate, taking into account the polluter-pays
principle" (E 1995/32, para. 31).

8 Cf. the reports of the Secretary-General on overall progress achieved
since the United Nations Conference on Environnent and Devel opnment on chaps. 4,
8, and 33 of Agenda 21 (E/CN. 17/1997/2/Add.3, 7, and 23).

8 For instance, in Poland, the Act on Environnental Protection (1980) and
anendments, and the Geol ogi cal and M ning Act (1994); Stanislaw Wajda, "Country
report: Pol and", Yearbook of International Environnmental Law, vol. 5 (1994),
pp. 372 ff.
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8 The Convention has 13 ratifications (January 1997) and needs 16
ratifications to enter into force. 30 ILM 802 (1991).

8 See Yearbook of International Environnmental Law, vol |V (1993),
p. 687 ff.

8 United States of Anerica, National Environmental Policy Act (NEPA) of
1969.

8 Bur ki na Faso, Act No. 002/94/ADP of 19 January 1994; cf. FAQ, Food and
Agricultural legislation, vol. 44 (1995), pp. 440 ff.

8 Seychel | es, Environnent Protection Act (13 Septenber 1994), part |V.

% Finland, Act on Environmental |npact Assessnment Procedure, Act No. 468 of
10 June 1994.

%1 Canadi an Suprenme Court, Quebec (Attorney General) vs. Canada (Nationa
Energy Board) [1994], 1 S.C R 159; see also decisions related to ElIA of the
Eur opean Court of Justice, e.g., Commi ssion v. Germany [1995] ECR |-2189.

%2 U Beyerlin and T. Barsch, "Transboundary environnental cooperation”,
Year book of International Environnental Law, vol. 4 (1993), pp. 108 ff.

% The Convention (I NFCI RC/449) entered into force on 24 COctober 1996 and
has 29 Contracting Parties (Decenber 1996). It conmits Parties to ensure the
safety of |and-based civil nuclear power plants, inter alia, by providing a
| egi slative and regul atory framework

% Ganbi a, Hazardous Chem cals and Pestici des Control and Managenent Act,
1994 of 24 May 1994. See The Ganbia Gazette, Supplenent, Act. No. 12 of 1994,
pp. 1-43.

% See al so para. 26 (s) and comm tnent 5.

% See A/ CONF. 157/24 (Part 1), chap. 111

97 Adopted by the General Assenbly on 20 Novenber 1989.

% A 45/ 625, annex.

% Preanbul ar para. (c), principles 2 (b) and 2 (d), 5 (a), and 8 (f).

100 See, for exanple, Mexico, Decree anending Article 27 of the Constitution

of the Mexican United States of 3 January 1992. Diario (Gicial de la
Federaci 6n, No. 3 (6 January 1992), pp. 2-4.

101 See articles 4 (s); cf. FAO Food and Agricultural Legislation, vol. 44
(1995), pp. 214 ff.
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102 Adopt ed 13 January 1993, received sixty-fifth ratification
31 Cctober 1996, will enter into force on 29 April 1997. 32 ILM 1993,
pp. 804-872.

103 See also arts. V.11 and VII. 3.

104 For exanple, the draft treaty on the prohibition of the enplacenent of
nucl ear weapons and ot her weapons of mass destruction on the seabed and the
ocean floor and in the subsoil thereof.

105 See al so Agenda 21, chap. 39, paras. 39.3 (h) and 39.10.

106 See UNEP/ GC. 18/ 23.

107 See "Report of the Expert Group Meeting on ldentification of Principles
of International Law for Sustainabl e Devel opnent”, supra note 4.



