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ANNEX*
VI EWs OF THE HUMAN RI GHTS COVWM TTEE UNDER ARTI CLE 5, PARAGRAPH 4,
OF THE OPTI ONAL PROTOCOL TO THE | NTERNATI ONAL COVENANT
ON CIVIL AND POLI TI CAL RI GHTS
- Sixty-eighth session -

concer ni ng

Communi cation N°_ 780/1997

Subnmitted by: VI adi mr Petrovich Laptsevich

Al leged victim The aut hor

State party: Bel ar us

Date of communi cation: 18 August 1997 (initial subm ssion)

The Human Rights Committee, established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 20 March 2000

Havi ng concluded its consideration of conmunication No. 780/1997
submtted to the Human Rights Committee by M. Vliadimr P. Laptsevich, under
the Optional Protocol to the International Covenant on Civil and Political
Ri ghts,

Havi ng taken into account all witten informati on nade available to it
by the author of the conmmunication, and the State party,

Adopts the foll ow ng:

*The follow ng nmenbers of the Cormittee participated in the exam nation
of the present communi cation: M. Abdelfattah Anor, M. Ni suke Ando, M.
Praful | achandra Natwarl al Bhagwati, Ms. Christine Chanet, Lord Colville, M.
Eli zabeth Evatt, M. Eckart Klein, M. David Kretzmer, M. Rajsoomer Lall ah,
M. Martin Scheinin, M. H po6lito Solari Yrigoyen, M. Roman W eruszewski and
M. Maxwel | Yal den.
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Views under article 5, paragraph 4, of the Optional Protoco

1. The author of the comrunication is Vladimr Petrovich Laptsevich, a
Bel orussian citizen, residing in Mgilev, Belarus. He clainms to be a victim of
a violation by the Republic of Belarus of article 19, paragraph 2, of the
I nternational Covenant on Civil and Political Rights.

The facts as subnmitted by the author

2. On 23 March 1997, in the centre of the city of Mgilev in Belarus, the
aut hor distributed |eaflets devoted to the anniversary of the proclamation of
i ndependence of the People’'s Republic of Belarus. Wile distributing the
| eafl ets, the author was approached by officers of the Mdgilev Central District
Internal Affairs Departnment who confiscated the 37 copies of the leaflet stil
in the author’s possession and subsequently charged the author under article
172(3) of the Code of Adm nistrative O fences for dissenmnating |eaflets not
bearing the required publication data. In accordance with the charge, the author
was fined 390 000 roubles by the Adm nistrative Comm ssion. The author appeal ed
the decision to the Central District Court, which on 13 June 1997 rejected his
appeal. Further appeals to the Regional Court and the Suprenme Court were
di sm ssed respectively on 18 June 1997 and 22 July 1997. Wth this, it is
submitted, all avail able donestic renmedi es have been exhaust ed.

Rel evant donestic | egislation

3.1 The author was sanctioned for not conplying with the requirenents set out
in article 26 of the Act on the Press and Other Mass Media (“the Press Act”).
Thi's provision requires that

“Every edition of a printed periodical publication shall contain the
foll owi ng details:

1) Nanme of publication; 2) Founder (co-founders); 3) Full nanme of the
editor (editor-in-chief) or his deputy; 4) serial nunber of the edition and
date of issue, and al so, for newspapers, date when sent to press; price per
i ssue (copy) or the indication “price not stipulated” or “free” ; 6) print
run; 7) index number (for editions distributed by mail delivery services);
8) publisher’s and printer’s full addresses; 9) registration number.”

3.2 Article 1 of the sanme Act sets out the scope of the requirenents as it,
inter alia, states that

““Printed periodical publications” nmeans newspapers, journals, brochures,
al manacs, bulletins and other publications with unvarying titles and seria
nunber s, appearing not |ess than once per year

The regul ati ons established by this Act for printed periodical publications
shall apply to the periodical distribution in print runs of 300 copies and
over of texts drafted with the help of conputers and the informtion
collected in their data bank and bases, and to other mass information nedia
whose output is distributed in the formof printed comunications, posters,
handbills and other material.”

3.3 Under article 172(3) of the Administrative Ofences Code, it is an
adm ni strative offence to dissemnate printed material which either is not
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produced in accordance with the established procedure, not indicates required
publication data or contains matter detrinental to the State, public order or
the rights and lawful interests of private individuals. Under the Code, such
of fences are sanctioned with fines and/or confiscation

The conpl ai nt

4, The author clains to be a victim of a violation of his freedom of
expression and opinion, as protected in article 19, paragraph 2. The author
contends that the sanctions against himwere unlawful as article 172(3) of the
Adm ni strative Offences Code is not applicable to his case. In this regard, he
submits that the |leaflet contained information on the print run and the nanme of
the organi sation which issued the leaflet. He states that the print run of 200
was indicated on the leaflet precisely in order to nmake it clear that the Press
Act did not apply to his publication. Moreover, it is submtted that the
| eafl ets are neither periodicals nor publications intended for sale and that
they could not be given any kind of serial nunber, index or regi stration nunber.
Reference is also made to articles 33 and 34 of the Constitution of the Republic
of Bel arus which guarantee the right to freedom of expression and opinion and
the right to disseninate information.

The State party’'s subnission and the author’s comments thereon

5.1 In its submission of 16 July 1998, the State party offers its conmments on
the nmerits of the conmunication. By way of introduction, the State party notes
that it is not disputed by the author that on 23 March 1997 he distributed
printed leaflets not containing all the publication data required under the
Press Act. By doing so, he conmtted an offence under article 172(3) of the
Adm ni strative Ofences Code. The State party points out that the exceptions
fromthe publication data requirements for print runs less than 300 do not apply
to |l eaflets.

5.2 The State party also submits that “the |leaflets distributed by the author
include a msrepresentation of the historical formation of the State of Bel arus,
a description of alleged occupation by the Bol shevi ks and of the arnmed struggle
of the Bel orussi ans agai nst the “occupiers”, together with a call to emulate
“this struggle” for the independence of Belarus in the present day.”

5.3 In conclusion, the State party asserts that the Bel orussian |egislation at
i ssue and the enforcenment of it is in full conformty with the State party’s
obligation under article 19 of the Covenant.

6.1 In his comments of 15 COctober 1998, the author contests that the leaflets
“include a msrepresentation of the historical formation of the State of
Bel arus”. He states that he has conpleted the highest historical education
avai l able in Belarus, and that all dates and facts nentioned in the |leaflet were
historically correct. The author accepts that he denoted the Bolsheviks
“occupi ers”, but points out that the Republic of Belarus is a “non-ideol ogi zed”
state and subnmits that any sanction based on this expression nmust run counter
to article 19 of the Covenant.

6.2 The author disputes that the leaflet contained anything which can be
interpreted as a call to enmulate the struggl e agai nst the Bol sheviks to secure
i ndependence of Belarus in the present day. The author alleges that the



CCPR/ C/ 68/ D/ 780/ 1996
page 4

sanctions agai nst him were preconcei ved and anmounted to persecution based on
political notives as he is the chairman of the Mgilev branch of an opposition
party, nanely the Bel orussian Soci al Denocratic Party, Narodnaya G amada.

| ssues and proceedi ngs before the Committee.

7.1 Before considering any clainms contained in a comuni cation, the Human Ri ghts
Conmittee nust, in accordance with article 87 of its rules of procedure, decide
whet her or not it is adm ssible under the Optional Protocol to the Covenant.

7.2 The Conmittee notes that the author clainms to have exhausted all donestic
remedies and that the State party has not challenged this. The Conmittee is
therefore not aware of any obstacle to the admi ssibility of the conmunication

and accordingly proceeds with the exam nation of the merits in the light of the
informati on nade available to it by the parties, as required by article 5,
par agraph 1, of the Optional Protocol

8.1 The first issue before the Commttee is whether or not the application of
article 26 of the Press Act to the author’s case, resulting in the confiscation
of the leaflets and the subsequent fine, constituted a restriction within the
meani ng of article 19, paragraph 3, on the author’s freedom of expression. The
Committee notes that under the Act, publishers of periodicals as defined in
article 1 are required to include certain publication data, including index and
regi strati on nunbers which, according to the author, can only be obtained from
the adm nistrative authorities. In the view of the Committee, by inposing these
requirements on a leaflet with a print run as low as 200, the State party has
establ i shed such obstacles as to restrict the author’s freedom to inpart
i nformati on, protected by article 19, paragraph 2.

8.2 The Conmittee observes that article 19 allows restrictions only as provided
by | aw and necessary (a) for respect of the rights and reputati on of others; and
(b) for the protection of national security or public order (ordre public), or
of public health or norals. The right to freedom of expression is of paranmount
i mportance in any denocratic society, and any restrictions to the exercise of
this right nmust neet a strict test of justification.

8.3 The Committee notes that the author has argued that article 172(3) of the
Adm ni strative O fences Code does not apply to himand that the sanctions thus
were unlawful and constituted a violation of article 19 of the Covenant. The
Committee is, however, not in a position to reevaluate the findings of the
Bel orussian courts with regard to the applicability of the said provision, which
appears to |l eave roomfor interpretation (see paragraph 3.2 supra). Nonethel ess,
even if the sanctions inmposed on the author were permtted under domestic |aw,
the State party nmust show that they were necessary for one of the legitimte
ainms set out in article 19, paragraph 3.

8.4 In the very brief subm ssion of the State party set out in paragraph 5.2
supra, it is inplied that the sanctions were necessary to protect national
security, as reference is nmade to the contents of the author’s witings. There

1See, inter alia, Conmunication No. 574/1994, Kimyvs. the Republic of
Korea, Views dated 3 Novenber 1998 and Conmmuni cation No. 628/ 1995, Park vs.
the Republic of Korea, Views dated 20 October 1998.
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is, however, nothing in the material before the Committee which suggests that
either the reactions of the police or the findings of the courts were based on
anything other than the absence of necessary publication data. Therefore, the
only issue before the Cormittee is whether or not the sanctions inposed on the
aut hor for not including the details required by the Press Act can be deened
necessary for the protection of public order (ordre public) or for respect of
the rights or reputations of others.

8.5 In this regard, the Commttee notes that the State party has argued that
the requirenents set out in article 26 of the Press Act are generally in ful
conpliance with the Covenant. It has not, however, nade any attenpt to address
the author’s specific case and explain the reasons for the requirenent that,
prior to publishing and disseninating a leaflet with a print run of 200, he was
to register his publication with the adm nistrative authorities to obtain index
and registration nunbers. Furthernore, the State party has failed to explain
why this requirenent was necessary for one of the legitimte purposes set out
in article 19, paragraph 3, and why the breach of the requirenments necessitated
not only pecuniary sanctions, but also the confiscation of the leaflets stil
in the author’s possession. In the absence of any explanation justifying the
registration requirements and the neasures taken, it is the view of the
Committee that these cannot be deened necessary for the protection of public
order (ordre public) or for respect of the rights or reputations of others. The
Conmittee therefore finds that article 19, paragraph 2, has been violated in the
present case.

9. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights,
is of the view that the facts before it disclose a violation of article 19
par agraph 2, of the International Covenant on Civil and Political Rights.

10. Under article 2, paragraph 3(a), of the Covenant, the State party is under
an obligation to provide M. Laptsevich with an effective remedy, including
conpensation anounting to a sumnot |ess than the present value of the fine and
any |l egal costs paid by the author. The State party is also under an obligation
to take neasures to prevent simlar violations in the future.

11. Bearing in mnd that, by becomng a State party to the Optional Protocol
the State party has recognized the conpetence of the Conmittee to determ ne
whet her there has been a violation of the Covenant or not and that, pursuant to
article 2 of the Covenant, the State party has undertaken to ensure to al
individuals within its territory and subject to its jurisdiction the rights
recogni zed in the Covenant and to provide an effective and enforceabl e remedy
in case a viol ation has been established, the Conmittee wi shes to receive from
the State party, within ninety days, information about the nmeasures taken to
give effect to the Cormittee's Views. The State party is also requested to
publish the Cormittee's Views.

[ Adopted in English, French and Spanish, the English text being the origina
version. Subsequently to be issued also in Arabic, Chinese and Russian as part
of the Commttee’ s annual report to the CGeneral Assenbly.]



