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ANNEX*

VI EWs OF THE HUMAN RI GHTS COVWM TTEE UNDER ARTI CLE 5, PARAGRAPH 4,
OF THE OPTI ONAL PROTOCOL TO THE | NTERNATI ONAL COVENANT
ON CIVIL AND POLI TI CAL RI GHTS
- Sixty-sixth session -

concer ni ng

Communi cation N°_ 754/ 1997**

Subnmitted by: A (nanme wi t hhel d)
Al l eged victim The aut hor

State party: New Zeal and

Date of communi cation: 19 April 1996

The Human Rights Committee, established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 15 July 1999,

Havi ng concluded its consideration of conmunication No. 754/ 1997
submtted to the Human Rights Commttee by A (name w thheld), under the
Optional Protocol to the International Covenant on Civil and Politica
Ri ghts,

Havi ng taken into account all witten informati on nade available to it
by the author of the communication and the State party,

Adopts the foll ow ng:

* The foll owi ng nenbers of the Committee participated in the exami nation

of the present communi cation: M. Abdelfattah Anor, M. Prafullachandra N
Bhagwati, Ms. Christine Chanet, Lord Colville, M. Elizabeth Evatt, M. Pilar
Gait4n de Pombo, M. Eckart Klein, M. David Kretzmer, M. Rajsooner Lallah
Ms. Cecilia Medina Quiroga, M. Fausto Pocar, M. Martin Scheinin, M.
Hipolito Solari Yrigoyen, M. Roman W eruszewski, M. Muxwell Yalden and M.
Abdal | ah Zakhi a.

** The text of an individual opinion signed by two Commttee nenbers is
appended to the present docunent.
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Views under article 5, paragraph 4, of the Optional Protocol

1. The author of the conmunication is A (nane withheld) a citizen of New
Zeal and, residing in Herne Bay, Auckland. He clains to be a victimof violations
of his human rights by New Zeal and.

The facts as subnitted

2.1 The author, who was born in Decenber 1955, was arrested! in Cctober 1983 for
harassing a young woman (B, name w thheld) whom he had net about five years
before and for whom he had devel oped an obsessive interest, persistently
pursuing her. At the Court hearing, on 20 January 1984, the author was searched
and a 22 centinmetre carving knife was found on his body. The author was
convicted for assault of the woman (he had grabbed her at the wist in order to
make her stop and talk to him and remanded on the weapons charge. A psychiatric
exam nati on was ordered and undertaken by a Dr. d uckman. In the psychiatrist's
opi ni on the aut hor showed el enents of a paranoid personality, but did not suffer
froma nental disorder comrittable under the Mental Health Act. On 3 February
1984, the author was sentenced to four months' periodic detention. However, he
failed to conply with his obligations under the sentence and continued to
approach and foll ow the young woman. On 12 March 1984, the author was arrested
agai n on charges of intimdation.

2.2 Following an application under the Mental Health Act for a reception order
to be made in respect of the author, the District Court, on 5 April 1984,
ordered the author detained for observation at Carrington Hospital until the
next hearing on 13 April 1984. The staff at the hospital exam ned him and
concluded that he was not suffering from a comrittable nental disorder.
Consequently, on 13 April 1984 he was released and the application for a
recepti on order was dism ssed.

2.3 On 18 May 1984, the author was convicted and sentenced to two nonths’
i nprisonment for breaching his obligations under the sentence of periodic
detention. He was convicted and di scharged on the charge of intimdation.

2.4 On 6 June 1984, while in the M Eden prison, the author was interviewed by
a Dr. Wiittington, who had al ready exanmined the author in 1983, and who opi ned
that he was a paranoid personality, and that he contenplated killing the young
worman and conmit suicide. According to the author, the stress of being
i mpri soned had becone so strong that he tried to obtain a transfer to Carrington
Hospital fromwhere he had been rel eased on a previ ous occasion. Apparently, he
was informed that he could not be transferred to Carrington as a voluntary
pati ent, because his sentence had al nost expired.

2.5 On 13 June 1984, the author was again interviewed by three psychiatrists,
anong whom Dr. Whittington, who concluded that his obsession had becone so
entrenched that it had assumed del usional intensity, and that he was comm ttabl e

'The aut hor had one prior crimnal conviction for threatening to damage
property of Tel evision New Zeal and and was sentenced in October 1982 to one

year probation.
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because of potential danger to himself and others. On 16 June 1984, a District
Court Judge made a reception order under section 24 of the Mental Health Act,
and directed that he be detained in Lake Alice Hospital, 500 kil onetres away.
He was placed in the Maxi mum Security section by the Director of Mental Health.

2.6 The author then requested the Mnister of Health to intervene and an
i nqui ry under section 73 of the Mental Health Act was held by District Court
Judge Unwin on 16 Novenber 1984. The judge concluded that the author should
remai n detained under the Mental Health Act, although he was not convinced that
the author was nental |y disordered.? Subsequently, the author refused cooperation
with the nedi cal and psychiatric staff at the hospital and tried to pursue his
rel ease through application for habeas corpus, all to no avail. It appears from
the docunments subnmitted by the author that conflicting psychiatric opinions with
regard to the author's nental health existed. According to the author, the
psychiatrists expressing a view that he had a nental disorder and should remain
conmitted based thensel ves on single interviews with himand did not seriously
exam ne him

2.7 After the finding of Judge Unwin in 1984 that the author should remin
conm tted, even though he m ght not be nmentally disordered, articles appeared
in the news media criticizing the commttal policy and calling for the author's
rel ease, since his detention was considered illegal. After a seven day hearing
in the Hgh Court in April 1986, Judge Greig disnm ssed the application for the
author's rel ease and ordered a prohibition of publicity of the proceedi ngs and
of the nanes of the persons involved.

2.8 In the second half of 1986, the author was placed in a nmedium security
ward. I n Novenber 1986, the review panel refused his request to be transferred
to an institution in Auckland. In early Decenber 1986, the author escaped, but

“The judge consi dered:
“l have serious reservations about what he [A] may do if he is discharged,
and just as serious reservations what may happen to himif he stays in the
Maxi mum Security Villa. | think there is a build up of pressure in his mnd
that needs to be treated and di ssapated. At the present tine, it would take
sonme persuasion for ne to be satisfied that M. [A] is mentally disordered
On the other hand, if his present situation continues for too |ong, he m ght
wel | regress.
“Pursuant to section 73(a) | have to be satisfied that the patient is fit to
be di scharged. Subsection (13) reads “For the purposes of this section, a
patient is fit to be discharged when his detention as a mentally di sordered
person is no | onger necessary either for his own good or in the public
interest.”
“It seems therefore, that nmy duty is not to determ ne whether M. [A] is
still certifiable, but whether his detention in a hospital is still necessary
either for his own good or in the public interest.
“My viewis that on both counts the detention is still necessary.”
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was arrested by the police sone days later. He was then returned to the Maxi mum
Security ward.

2.9 Following a letter in Decenber 1987 from both the author and the
superintendent of Lake Alice Hospital, Ellis J decided to conduct a further
judicial inquiry. The hearing comrenced on 26 Septenber 1988 and was adj ourned
after an agreenent was reached under which the author was to be returned to the
community by degrees. The author was then transferred to Tokanni Hospital. The
aut hor, after having overheard a conversati on between the Superintendent and the
staff, was convinced that he would be returned to Lake Alice at the earliest
opportunity and escaped on 24 Decenber 1988. He went to his nother's house, but
was arrested after thirteen days. He escaped again about a nonth |ater and was
rearrested after six days. After yet another escape, the author negotiated that
he woul d give hinmself up at Carrington Hospital

2.10 After having been detained at Carrington for some weeks, in April 1989 the
author was rel eased on | eave under the condition that he report for exam nation
at a nearby clinic once a week. In desperation about not being discharged from
conpul sory status altogether, the author wote to his Menber of Parlianent,
threatening to shoot the police if they would force himback to Lake Alice. On
9 August 1989, the author was arrested by the police and found in possession of
a loaded rifle with telescopic sights. H's |eave was then revoked and he was
returned to Lake Alice Maxinmum Security w ng.

2.11 Charges were laid against the author for threatening the police. The author
initially pleaded not guilty, but found out that if convicted to inprisonnent,
his commttal order would | apse automatically, pursuant to section 28(4)(b) of
the Mental Health Act. He then decided to plea guilty. However, upon request
fromthe Crown, the Judge convicted the author and di scharged him and he was
returned to Lake Alice Hospital. The author's appeal against his sentence was
di sm ssed

2.12 In April 1990, the adjourned judicial inquiry was reconvened. The author
states that he had no | egal representation, that he was only shown the papers
at the hearing, and that he was not allowed to cross-exam ne the Director of
Mental Health who was at the hearing. He had only been able to call his nother
to give evidence on his behalf. According to the author, the hearing | asted only
one and a half hour and the psychiatrists who gave evi dence had not exam ned him
for nearly two years. The judge found himnentally disordered and di sm ssed his
application for rel ease.

2.13 In Septenber 1990, the author enbarked on a hungerstri ke which [ asted 46
days. He was then transferred to Kingseat Hospital in Novenber 1990. A few weeks
| ater he escaped and was at large for three days. He was returned to Lake Alice.
After 7 nonths in Lake Alice, he conmenced anot her hungerstri ke, which he ended
when he received assurances he would be transferred to Kingseat. Recognizing
that the author had not been represented by counsel at the reconvened enquiry
by Ellis J, Gallen J agreed to conduct another s.74 enquiry, with representation
for the author, but limted to questions of |law. After having heard argunents
whet her or not his nental condition required detention, Gallen J concluded that
the test was the potential for serious physical violence and held that the
material before Ellis J was sufficient in law to neet the test. In June 1991,
the author was transferred to Kingseat, and fromthere to Carrington. A review
panel which net in Decenmber 1991 found that the author had made good progress
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toward recovery and that “while we would not recomrend his discharge from
committal, if he was seen now de novo we all agreed that he would not be
comm ttable.” Subsequently, the author was all owed weekend | eave.

2.14 On 30 April 1992, he was released on |eave, under the condition that he
report once a week to the out patient clinic. In July 1992, after a further
judicial inquiry upon the author’s application, the judge refused to di scharge
the author, in order to ensure that he continued treatnment. According to the
aut hor, the Judge based hinself on evidence by doctors of the Auckland Hospita
Board, who hardly knew him

2.15 On 19 February 1993, upon application from the author under section
79(1)(a) of the Mental Health Act 1992, the Mental Health Review Tribuna
di scharged the author from conmpul sory status.

2.16 The author filed a claimfor damages of NzZ$ 5,000,000 with the Hi gh Court,
for wongful detention. In reply, the Crown requested the Court to strike out
the claimon the ground that the statenment of the claimdisclosed no reasonable
cause for action. The H gh Court, by decision of 28 Cctober 1993, dism ssed the
Crown's application. The Court of Appeal however, by judgments dated 20 Decenber
1994 and 19 May 1995, allowed the Crown's appeal and struck out the author's
cl ai ns.

2.17 In the neantine, on 9 May 1994, the author was found guilty of sending
letters containing threats to kill. He had sent a letter to a Menber of
Parliament threatening a blood bath if he would not get nmillions of dollars
conmpensati on. The author was sentenced to 15 nonths’ inprisonment.

2.18 In June 1995, the author was provided access to some of the information
held by the Police and the Mnistry of Health but refused access to other
i nformati on pursuant to the Privacy Act 1993. Under the terms of the Privacy
Act, both the Police’s and the Mnistry' s decision to withhold informtion were
investigated by the independent Ofice of the Privacy Conm ssioner, who
concl uded that there were sufficient justifications for w thholding informtion
in compliance with the Act. Subsequently, the Conplaints Review Tribunal
exam ned the author’s conplaint under the Privacy Act. In the course of the
hearing some additional information was made available to the author. In Mrch
1997, the Complaints Review Tribunal rejected the author’s demand under the
Privacy Act 1993 that he be provided with all the information the Mnistry of
Health and Police held concerning his arrests and compul sory treatment. The
Tribunal determ ned that the agencies had acted appropriately in wthhol ding
certain information, since its disclosure would be likely to endanger the safety
of sone individuals and woul d trigger behaviour on the part of the author which
woul d prejudice his rehabilitation

The conpl ai nt

3.1 The author clainms that his original detention under the Mental Health Act
was unlawful, and that judge Unwi n, not being convinced that he was nentally
di sordered, acted arbitrarily and unlawfully in not discharging him

3.2 He further contends that the yearly review hearings by a panel of
psychiatrists were unfair, in that he had no access to the docunents they based
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t hensel ves on and could not call any w tnesses on his behalf. In his opinion
the hearings were orchestrated to continue his unlawful detention

3.3 In support, the author states that nunerous psychiatrists testified that
he was not mentally ill and not committable. He -enphasizes that his
i ncarceration continued in spite of nedical evidence that his nmental state did
not warrant continued detention and in spite of the fact that he had not
commtted any act of violence. He argues that, if at any point after the
begi nning of his detention at Lake Alice Hospital, he suffered froma nenta
di sorder, this was caused by his unlawful and unjustified detention anopng
mentally ill people with a history of violence by whom he felt threatened.

3.4 The author submits that because of his long detention, he has found it
difficult to reintegrate hinself into community life, to have friendships and
to get a job. He feels he is stigmatized for |ife as a dangerous madman

3.5 The author further clains that he has no access to the information held
about himby the Police and the Departnent of Health and that his requests for
di sclosure of the files to himhave been refused.

The State party’'s observations

4.1 By subm ssion of 28 Cctober 1997, the State party addresses both the
adm ssibility and the nerits of the conmmunication

4.2 First, the State party argues that the comunication is inadm ssible. The
Optional Protocol entered into force for New Zeal and on 26 August 1989 and, with
reference to the Committee’s jurisprudence in this regard, the State party
argues that the Conmittee is thus precluded from exam ning conplaints relating
to all eged viol ati ons by New Zeal and that occurred before that date. The State
party notes that the original decisions to place the author under compul sory
treatment and to detain himwere nmade in 1984, that is before the entry into
force of the Optional Protocol for New Zeal and. According to the State party,
no continuing effects exist, since under the Mental Health Act, each judicia
and administrative review in the case constituted a fresh assessment of his
mental health to determ ne what | evel of detention would be suitable, whether
he should be granted probationary release into the comunity, whether the
conpul sory treatnment order should be conpletely renmoved. In this context, the
State party recalls that the author was released into the community in Apri
1989, but arrested on 9 August 1989 after having witten a threatening letter
and while in possession of a |loaded rifle. He was then reassessed and returned
to detention. The author’s continued conpul sory treatnent nmust thus be seen as
a consequence of his behaviour in 1989, according to the State party, and his
conpl aints concerning the order of 1984 and the judicial reviews of that order
bef ore August 1989 nust thus be deemed to be inadm ssible ratione tenporis.

4.3 Further, the State party argues that the author has not substantiated his
clains for purposes of admissibility. According to the State party, the
decisions in the author’s case were taken in accordance with the law. In order
to protect the author’s right to liberty, several reviews were undertaken. The
State party subnmits that at the relevant tines, the nental health profession

the judiciary and the police had substantial grounds for believing that the
aut hor posed a distinct danger to B, the community and hinself. The State party
further notes that none of the independent judicial reviews of the author’s
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conpul sory treatnent regine found any wong doing on the part of the
authorities.:

4.4 Wth regard to the author’s claim that he has no full access to the
information held about himby the police and the Mnistry of Health, the State
party explains that after his application was rejected by the Conpl ai nts Revi ew
Tri bunal, the author was informed that he could file an appeal from the
Tribunal’s decision within 30 days. Since he has failed to give notice of
appeal, the State party argues that this part of the comunication is
i nadm ssi bl e under article 5, paragraph 2(b), of the Optional Protocol, for non-
exhaustion of domestic renedies.

4.5 Wth regard to the nmerits of the conmunication, the State party subnmits
that the facts do not disclose a violation of any of the rights contained in
the Covenant. According to the State party, at the time of his commttal in
1984, the author had developed a serious nental disorder which posed a
significant threat to hinself and others. The State party submits that a carefu

and | engthy psychiatric exam nation was carried out by three specialists, one
of whom had previously found that the author’s condition did not require
conpul sory treatnment. Al three specialists formed the opinion that at the tine
the author’s condition had deteriorated to a l|evel requiring conpulsory
treatment in secure detention. Accordingly, a committal order was granted
followi ng the procedures required by the Mental Health Act 1969. The State party
poi nts out that several courts have since reviewed the use of this procedure in
the author’s case, and found that the legislative requirements were fully
conplied with. Further, to ensure the author’s civil rights, the Mental Health
Services adm nistration set up regular reviews of his condition and recomended
a judicial inquiry be conducted. This was done by Unwin DCJ in November 1984.

4.6 According to the State party, the author has failed to substantiate any
accusations of unlawful ness, malice, unfairness or arbitrariness on behal f of
the psychiatrists or the District Court Judge. The State party subnmits that in
accordance with the legislative requirements, Unwin J found that the author’s
condition still required conpul sory treatnment and detention for his own good or
in the public interest. The State party enphasizes that under section 73 (a) of
the Mental Health Act 1969, it was not the judge's duty to determ ne whet her the
author was certifiable, but whether his detention in a hospital was stil
necessary either for his own good or for the public interest. In the further
judicial reviews of the author’s status under the conpul sory treatnment order
there was never any evidence that the Judge’s findings were in any way arbitrary
or inconsistent with his obligations under the Mental Health Act.

4.7 Wth regard to the author’s conplaint that the regular psychiatric
reassessnments of his condition by the Hospital’'s review panels were unfair
heari ngs and designed to continue his detention, the State party recalls that
the author’s conpulsory treatnment status was independently and judicially
revi ewed on ei ght separate occasions. None of these reviews found any evi dence

The State party refers to the decision by the New Zeal and Court of
Appeal (1995) which described the author’s allegations of conspiracy as

“vexatious and an abuse of the Court’s process”.
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to substantiate the author’s criticism of the Hospital’s psychiatric review
panels. The State party submts that the record illustrates the various attenpts
to rehabilitate the author back into the conmmunity, which were all defeated by
his repeat offending or breaking of the conditions of his transfer to the
comunity or | ower security hospitals.

4.8 Wth regard to the author’s claim that he has been prevented from
di sclosing information concerning his case to the public, in relation to Gieg
J’s order in 1986 preventing publication of the proceedings, the State party
notes that article 14, paragraph 1, provides that the press and the public may
be excluded fromall or part of the trial when the interest of private |ives of
the parties so requires. Further, the State party refers to article 19,
paragraph 3, which states that freedom of expression may be subject to
restrictions as provided by |law and necessary for respect of the rights and
reputations of others. The State party submits that Geig J's order that there
would be no publication of the proceedings and that there would be no
publication of anything which would lead to the identification of the author
B or her famly, was done to protect the privacy, safety and reputation of
ot hers who had been affected by the author’s actions.

4.9 Wth regard to the author’s claim that he was not given access to all
personal information kept about himby the Police and Mnistry of Health, the
State party refers to the findings of both the Privacy Comm ssioner and the
Conpl ai nts Review Tri bunal that there was proper justification for w thhol ding
the information, as its release would be |ikely to endanger the safety of some
i ndividuals or trigger behaviour on the part of the author which would prejudice
his safe rehabilitation

4.10 In general, to address the question whether the author, who had never
actually committed a serious violent offence, should have been subjected to such
a lengthy period of conpul sory treatnent in the presence of conflicting nmedica

opinion as to the seriousness of his nmental illness, the State notes that even
those specialists who stated that the author should not be subjected to
conpul sory treatnment, still agreed that the author suffered from a serious

personality disorder. Sone of those specialists altered their opinion upon
further study of the author’s behaviour and interviews. The author has been
exam ned by a nunber of skilled psychiatrists with experience in dealing with
personality disorders and the general conclusion is that he has not only a
personality disorder, but also a nental (paranoid or delusional) disorder which
can evol ve under stress to a frankly psychotic illness. According to the State
party, the only reason why the author has not committed a serious violent
offence is due to the precautions and protective actions of Police and Menta

Health authorities. The State party enphasizes that the periods of maxi mum
security detention only followed instances where the author had displayed
t hr eat eni ng behavi our associated with weapons or after he had absconded when
attenpts were made to treat himin |l ower security environnments.

The author’s conments

5.1 In his coments on the State party’'s subm ssion, the author invokes
vi ol ati ons of:
- article 7, because he was unlawfully inprisoned by the New Zeal and
Governnent and forced to go on a hunger-strike for 46 days to get out of
maxi mum security psychiatric hospital
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- 9, paragraphs 1, 4 and 5, because he was unlawfully inprisoned from 1984
to 1993 in nental institutions and was then sentenced to 15 nonths’
i mprisonnent for threatening those responsible for unlawfully inprisoning
him According to the author, the sentence was nalicious and used to cover
up his unlawful inprisonnment. He further states that only 10% of his
applications for judicial reviews were accepted, and that all hearings were
whi tewashes. Finally, he states that he has not received any conpensati on
for his unlawful inprisonnment.

- 10, paragraph 1, since he was detained in a maxi num security psychiatric
institution while he has never been nad.

- 12, paragraph 2, because in 1984 he requested fromthe Mnister of Health
perm ssion to |eave New Zealand, rather than stay in the psychiatric
hospital, so that he could no | onger be a threat to anyone in New Zeal and,
and this was refused.

- 14, paragraphs 1 and 7, because the courts perverted the course of
justice to have himunlawful ly inprisoned, and the hearings were not public
and medi a access was denied. He further conplains that seven and a half
years were added to his sentence via unlawful commttal

- 17, paragraphs 1 and 2, because he was forced to answer questions by
doctors and judges as a result of the unlawful commttal. He also states
that the State party continues to inpugn his honour and reputation by
claimng that he is mad and viol ent.

- 18, because he has been inprisoned on the basis that he has undesirable
t hought s and because judges, psychiatrists and police have tried to coerce
himinto changing his beliefs.

- 19, because the State has tried to prevent himfrom hol ding opinions it
did not Ilike.

- 26, because he has been singled out for discrimnation and has not been
gi ven equal protection under the |aw.

5.2 Wth regard to the State party’s argument that part of his conmunication
is inadmssible ratione tenporis, the author recalls that the State party signed
the Covenant in 1979, and that his conmplaints relate to events which started in
1983. He argues that the State party had a | egal obligation to conply with the
Covenant as from 1979. He further states that only one committal order was nmade
in respect to him which remained in force from 16 June 1984 to February 1993.
When the Optional Protocol entered into force, he was still detained in the
hospital’s maxi num security detention, and no new conmittal order was issued.

5.3 The author rejects the State party’'s argunent that he has not substantiated
his clainms and submits that the evidence is overwhel m ng

5.4 Wth regard to the State party’ s argunment that he has not appeal ed the
deci sion of the Conplaints Tribunal, the author states that he did not appea
because he did not have noney to pay for a | awer, and because the courts in New
Zeal and do not follow proper and fair procedures.

5.5 The author maintains that the decision by Geig J to suppress publication
of the proceedings was clearly intended to cover up his unlawful inprisonment.
In this context, the author states that around the sanme tinme the hospital
authorities did not allow himto send any mail outside or to nmake any phone
calls.
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5.6 The author rejects the State party’s claim that he was detained for
treatnent, and states that he never required any nedication. He submits that for
the last five years he has refused any nedication or any contact wth
psychiatric services and he has still not committed any serious offence. He
claims that the State party’ s subnmissions are part of a propaganda canpai gn
against him He maintains that his conmttal was unlawful, and that despite
opi nions by psychiatrists that he should not remain conmitted, he was not
di scharged, because the authorities wanted to <cover up his unlawul
i mpri sonment .

5.7 Wth respect to the refusal to give him access to all information, the
aut hor states that this is done because the information is so defamatory that
it cannot be rel eased.

5.8 The author rejects the State party’ s argument that his rehabilitation has
been halted several times because he did not conply with the conditions.
According to the author, his undertaking to comply was invalid in |aw for being
made under duress while in unlawful detention

| ssues and proceedi ngs before the Comrmittee

6.1 Before considering any claimcontained in a comuni cati on, the Human Ri ghts
Committee nmust, in accordance with rule 87 of its rules of procedure, decide
whet her or not it is adm ssible under the Optional Protocol to the Covenant.

6.2 Wth regard to the author’s claimthat he was not allowed to |eave the
country in 1984 in violation of article 12 (2) and his claimthat the order by
Greig J in 1986 not to disclose information about the procedure constituted a
violation of article 19, the Conmttee notes that, although the Covenant entered
into force for New Zealand in 1979, the Optional Protocol entered into force
only in 1989. Having taken note of the State party’s objection ratione tenporis
agai nst the admissibility of these clains based on the prior jurisprudence of
the Commttee, the Commttee considers that it is precluded from exam ning these
clains on the nerits. This part of the comunication is therefore inadm ssible.

6.3 Wth regard to the State party’ s argunment, however, that the author’s
conpl aint concerning the committal hearing of 1984 and further reviews is
i nadm ssible ratione tenporis, the Committee notes that these hearings resulted
in the continued detention of the author under the Mental Health Act and thus
have continuing effects which in thenmselves may constitute violations of the
Covenant. This part of the comunication is thus adm ssible.

6.4 Wth regard to the author’s claimunder article 19 of the Covenant, because
he was not given access to all information held by the Police and the Mnistry
of Health, the Commttee notes that the author has failed to appeal the decision
by the Conpl ai nts Review Tribunal of March 1997. This claimis thus inadm ssible
under article 5, paragraph 2(b), for failure to exhaust all avail able donestic
renedi es.

6.5 The Conmittee considers that the author’s clains that his detention under
the Mental Health Act constituted violations under articles 7, 10, 17, 18, 19
and 26 of the Covenant, have not been substantiated by the facts or the
arguments presented by him This part of the comunication is therefore
i nadm ssi bl e under article 2 of the Optional Protocol
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6.6 Concerning the author’s claimthat he is a victimof a violation of article
14, the Committee considers that this claim is inadmssible as being
i nconpatible with the provisions of the Covenant, under article 3 of the
Opti onal Protocol

6.7 The Conmmittee finds the remaining clains adm ssible and proceeds w thout
delay to a consideration of the nerits of the comunication

7.1 The Human R ghts Conmittee has considered the present communication in the
light of all the information made available to it by the parties, as provided
in article 5, paragraph 1, of the Optional Protocol

7.2 The main issue before the Conmttee is whether the author’s detention under
the Mental Health Act from 1984 to 1993 constituted a violation of the Covenant,
in particular of article 9. The Commttee notes that the author’s assessnent
under the Mental Health Act followed threatening and aggressi ve behavi our on the
author’s part, and that the conmmttal order was issued according to |aw, based
on an opinion of three psychiatrists. Further, a panel of psychiatrists
continued to review the author’s situation periodically. The Comittee is
therefore of the opinion that the deprivation of the author’s liberty was
nei ther unlawful nor arbitrary and thus not in violation of article 9, paragraph
1, of the Covenant.

7.3 The Conmittee further notes that the author’s continued detention was
regularly reviewed by the Courts and that the facts of the communication thus
do not disclose a violation of article 9, paragraph 4, of the Covenant. In this
context, the Committee has noted the author’s argunent that the decision by
Umwin J not to dismss himfrom conpul sory status was arbitrary. The Conmittee
observes, however, that this decision and the author’s continued detention were
reviewed by other courts, which confirmed Unwin J's findings and the necessity
of continuation of conpul sory status for the author. The Conmttee refers to its
constant jurisprudence, that it is for the courts of States parties concerned
to review the evaluation of the facts as well as the application of the law in
a particular case, and not for the Commttee, unless the Courts’ decisions are
mani festly arbitrary or amobunt to a denial of justice. On the basis of the
material before it, the Commttee finds that the Courts’ reviews of the
aut hor’s compul sory status under the Mental Health Act did not suffer from such
def ects.

7.4 As a consequence of the above findings, the author’s claimunder article
9, paragraph 5, is without nerit.

8. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights,
is of the view that the facts before it do not disclose a violation of any of
the articles of the International Covenant on Civil and Political Rights.

[ Adopted in English, French and Spanish, the English text being the origina
version. Subsequently to be issued also in Arabic, Chinese and Russian as part
of the Commttee’ s annual report to the CGeneral Assenbly.]
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| ndi vidual opinion by Commttee nenbers Fausto Pocar and Martin Scheinin
(partly dissenting)

We associate ourselves with the general points of departure taken by the
Committee. Treatnent in a psychiatric institution against the will of the
patient is a formof deprivation of |iberty that falls under the ternms of
article 9 of the Covenant. In an individual case there mght well be a
legitimate ground for such detention, and donestic |aw should prescribe
both the criteria and procedures for assigning a person to conpul sory
psychiatric treatnent. As a consequence, such treatnent can be seen as a
legitimate deprivation of |iberty under the terns of article 9, paragraph 1.

The speci al nature of conpul sory psychiatric treatnment as a form of
deprivation of liberty lies in the fact that the treatnment is legitimte
only as long as the nedical criteria necessitating it exist. In order to
avoi d conpul sory psychiatric treatnment from becom ng arbitrary detention
prohibited by article 9, paragraph 1, there nust be a system of mandatory
and periodic review of the medical-scientific grounds for continuing the
det enti on.

In the present case we are satisfied that the | aw of New Zeal and, as
applied in the case, met with the requirenents of article 9, paragraph 1.
The aut hor was subject to a system of periodic expert review by a board of
psychi atrists. Although the periodicity of one year appears to be rather
i nfrequent, the facts of the case do not support a conclusion that this in
itself resulted in a violation of the Covenant.

Qur concern lies in the fact that although there was periodic expert review
of the author's status, his continued detention was not subject to
effective and regular judicial review |In order for the author's treatnent
to meet the requirenments of article 9, paragraph 4, not only the
psychiatric review but also its judicial control should have been regul ar

We find a violation of article 9, paragraph 4, in the case. Various
mechani sms of judicial review on the | awful ness of the author's continued
detention were provided by the | aw of New Zeal and, but none of them was
effective enough to provide for judicial review "w thout delay". Although
there were several instances of judicial review, they were too irregular
and too slow to neet the requirenents of the Covenant. As the follow ng
account of the various instances of judicial review will show, this
concl usi on does not depend on the position one takes on the effect of the
entry into force of the Optional Protocol in respect of New Zeal and on 26
August 1989.

Between the original committal to conpul sory psychiatric treatnment in
November 1984 and the decision by the Medical Health Review Tribunal, in
February 1993 to discharge the author from conpul sory status (before which
deci sion he had already been released froma closed institution), there
appears not to have been a single instance of judicial review that would
have net the standards of article 9, paragraph 4, of the Covenant.

On 9 August 1985, the author submitted a wit of habeas corpus. Instead of
resulting in a decision without delay, this wit was incorporated into
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anot her procedure of judicial review that ended in the judicia
determ nati on of the author's continued detention as late as 21 April 1986.

Anot her set of judicial proceedings to review the author's detention was
initiated by the author in early Decenmber 1987. Although the author hinself
contributed to the delay by, inter alia, escaping froman institution, he
was rearrested on 9 August 1989, after which date it took still until 15
August 1990 before the proceedings ended in a judicial determ nation by the
Hi gh Court.

A third set of judicial proceedings were conpleted by a H gh Court Deci sion
on 24 April 1991. It is unclear fromthe file when the proceedings in
guestion were initiated, but fromthe decision itself it transpires that
the revi ew was based on "an urgent enquiry" by the author and that a
heari ng had been conducted on 22 February 1991, i.e. a little nore than two
mont hs prior to the decision.

Further judicial decisions on the author's compul sory status were nmade on
5 August 1992 and 19 February 1993. As the author at the tine of these
deci sions had already been released into his community on a tenporary basis,
they are not of direct relevance for the legal issue under article 9 of the
Covenant. It deserves, however, to be nentioned that the |ast-nentioned
deci sion by the Medical Health Review Tribunal was based on the Menta
Heal th (Compul sory Assessment and Treatnent) Act of 1992 and that it was
initiated by an application by the author received on 9 February 1993. This
appears to us as the only set of proceedings in the author's case that
conplies with the requirenent of a judicial decision "w thout del ay",
prescribed in article 9, paragraph 4, of the Covenant.

Qur conclusion of a violation by New Zeal and of the author's rights under
article 9, paragraph 4, is based on the fact that prior to the author's
provisional release in April 1992, the author's requests for a judicia
determ nati on of the | awful ness of his detention were not deci ded wi thout
del ay. Consequently, the author has a right to conpensation under article
9, paragraph 5.

Faust o Pocar Martin Scheinin
(signed) (signed)

[Done in English, French and Spanish, the English text being the origina
version. Subsequently to be translated also in Arabic, Chinese and Russian as
part of the Committee’s annual report to the General Assenbly.]



