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The neeting was called to order at 3.05 p.m

CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER ARTI CLE 19 OF THE
CONVENTI ON (agenda item 7) (continued)

Second periodic report of Israel (continued) (CAT/C/ 33/ Add. 3)

1. At the invitation of the Chairman, the nenbers of the del egati on of
Israel resuned their places at the Committee table.

2. M. SHAFFER (Israel), replying to the questions raised by nmenbers of the
Committee at the 336th meeting, said that, |like other Constitutions, the Basic
Law. Human Dignity and Liberty, left it to the Constitutional Court to
determ ne whether it was breached by a specific law. The judicial review was
currently being conducted by the High Court of Justice, in accordance with the
Basi c Law, although it was true that a declaration of a state of emergency had
been in effect since 1948. Under the proposed anendnent to the Evidence

Ordi nance, “independent evidence of guilt of the accused unearthed as a result
of the adm ssion obtained through torture shall not be banned, even though the
adm ssion itself shall be disallowed as evidence”. Thus, for exanple, if, in

an adm ssion obtained by torture, the accused told where a gun was hidden and
said that a crime had been committed with it, then the finding of the gun in
that place would not be admi ssible evidence. However, if the fingerprints of
the accused were found on the gun, and they constituted i ndependent evidence
of his guilt, then they would be adm ssi bl e evidence against him Under the
present |aw, an adm ssion during an interrogation could formthe basis for a
conviction, provided there existed an additional el ement supporting its
credibility. That requirenent, deriving fromthe case |aw, was nmeant to
prevent reliance on false adm ssions, nade after the use of banned neasures,
or fromthe personal notives of the accused.

3. In that context, regarding the education of the police and the nature of
the interrogation process in Israel, he quoted fromthe Landau report, which
stated that General Security Service (GSS) personnel interrogated the accused
on the interrogation prem ses when the main object was to i nduce himto show
readi ness to give information and in the process admt to the act attributed
to him Once that stage had been conpl eted successfully and the suspect was
actually ready to confess, he was handed over to a police investigator, who
took down his confession in accordance with the law. The confession was
subsequently presented in court by the policeman who had taken it down and who
appeared as a witness for the prosecution

4. Since police officers were not authorized to exercise any physica
pressure, the proposed anendnent was sufficient for educating police; the GSS
was another matter, but it had nothing to do with the crimnal process or the
amendment to the Evidence O dinance.

5. The word “real” (“real violence”) in paragraph 91 of the report
(CAT/ ¢/ 33/ Add. 3) was a mistranslation of the Hebrew word mamash; in any case,
the wording was only a draft and woul d presumably be inproved during the

| egi sl ative process. As to the personal responsibility of GSS personnel
according to section 17 of the proposed General Security Service Law 1998, “An
enpl oyee of the Service or a person acting on behalf of the Service shall not
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bear crimnal liability for an act or failure to act which he commtted in
good faith and reasonably in the franework of and for the purpose of carrying
out the duties of his position.” Such a provision was conmon where public

servants were concerned; he saw no contradiction between it and the
Conventi on.

6. The powers of administrative detention that had been a part of |srael

| aw since the British mandate had been abrogated in 1980 with the enactnent of
t he Emergency Powers (Detention) Regul ations, according to which

adm ni strative detai nees nust be brought before a judge for judicial review
within 48 hours. In the territories, where Israeli law did not apply,
mlitary law held that administrative detention was possible only if the
conmander had evidence that it was crucial for the security of the area.
Appeal could be nmade to the Mlitary Appeal Judicial Board, and later to the
Hi gh Court of Justice. The maxi num period of detention was six nonths, and
only in very few cases had it been extended beyond that for a second or third
si x-nonth period. Over the past few nonths, some of the |ongest-serving
det ai nees had been rel eased.

7. Det ai nees held in adm nistrative detention under mlitary | aw were not
kept incomruni cado. The question of the Lebanese detainees was currently
pendi ng before the Hi gh Court in a special enlarged forum follow ng the
initial decision by the three-judge panel. 1In rare cases, persons who had
served out their crimnal sentences were held in adm nistrative detention, but
that was done on the basis not of the facts that had brought about their

puni shment, but of evidence presented to the mlitary commander whi ch showed
that the person constituted a danger to the area. Habeas corpus procedures
were always available in Israel, including to adm nistrative detai nees.
Whenever anyone was arrested, with no exception, the famly was notified.
Det ai nees were generally not permitted to use a tel ephone while under GSS

i nvestigation; no contact between the individual being interrogated and ot her
persons was all owed at that stage

8. The principles of the Convention were part of the curriculumat the
Pol i ce Acadeny. Police personnel were not authorized to apply any physica
pressure to detainees, and therefore education on the Convention was directed
nmore towards GSS personnel. Very little discretion was accorded to GSS
personnel with regard to the degree of severity applied in any case, which was
preci sely why the Landau Conm ssion had set out very specific instructions,
according to which the authority to approve the application of noderate
pressure was given to senior GSS officers, as stated in paragraph 35. There
was therefore no danger of the “reasonable interrogator” discretion being
used, as nentioned by M. Yakovlev.

9. As to publication of the confidential part of the Landau guidelines, it
was vital that the State should maintain the secrecy of the GSS interrogation
procedures, as disclosure would underm ne the interrogations thenselves and
obstruct the result they were designed to achieve: the prevention of
terrorist attacks. Sone terrorist organizations actually prepared their
menbers for the eventuality of arrest and interrogation, and disclosing the
detail ed procedures would assist themin that. |In principle, there was no
obligation on any State to make public the working nmethods of its |aw

enf orcenent agencies, and he did not know of any country that had done so; nor
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did the Convention set out such a requirenment, so he could not see how such a
recommendati on reasonably cane under Israel’s duties pursuant to the
Convention. As he had said, publication could harmthe efficiency of the | aw
enf orcenent agenci es; the uncertainty regarding investigation practices was a
weapon in the psychol ogical battle against terrorism

10. Even so, many allegations had been nmade public with regard to

i nterrogati on methods, and Israel often chose neither to confirmnor to deny
themin order to maintain as nuch as possible the efficacy of interrogations.
The gui delines on GSS procedures were not kept secret within the Service,
however; on the contrary, they existed in the formof detailed instructions to
GSS personnel

11. On the question of necessity, since any physical pressure was by |srael
law a crimnal offence, the Landau guidelines resorted to the “necessity”
defence in order to justify noderate pressure when it was applied. Israel did

not resort to the claimof necessity in the context of the Convention, since
torture was not permtted.

12. I srael shared M. Sgrensen’s views on the inportance of having
appropriately trained nedical staff in attendance during interrogation, and
accordingly since 1997-1998 doctors had been present in the interrogation
facilities and available 24 hours a day. The Subconmittee of the Knesset

Def ence and Foreign Affairs Conmittee had decided not to publish the findings
of the State Conptroller (paragraph 33 of the report), as was within its
authority; that decision had been chall enged before the Hi gh Court of Justice,
and the case was still pending.

13. Regarding the efficiency of the work of the Mnisterial Conmittee headed
by the Prime M nister, because of the inportance of the subject of
interrogation procedures and the difficult |legal questions it raised, it was
necessary that the highest | evel of Governnent authorities should take the
deci sion and bear the responsibility. Thus, despite their other involvenents,
the Prime Mnister hinmself and other nministers were regularly briefed on the

i ssue. The reference in paragraph 35 to subjecting persons to extrene
tenperatures “for prolonged periods” was nisleading; it was a quotation from
an allegation denied by the Governnent. No one was subjected to any extrene
tenperatures other than those caused in Israel by “El N fio” and other natura
phenonena.

14. Regar di ng the question of solitary confinenent referred to in
par agraph 56, only 14 days were allowed, and he knew of no deviation fromthat
rule. In any case, an imediate judicial appeal could be | odged before the

District Court. He also knew of no conpl aints about the length of famly
visits. As stated in paragraph 61, adm nistrative detai nees could receive
visitors every two weeks, not every two nonths. There was no screening of
conplaints nmade to the Department for Investigation of Police Personne
(DIPP). He had no exact details concerning disciplinary actions agai nst

GSS personnel, but would point out in answer to M. Mavronmatis that the | ow
percentage of justified conplaints was not surprising: nenbers of terrorist
groups interrogated by the GSS were highly notivated ideologically and
generally made fal se accusations as part of their struggle against |srael
Many of the allegations made by M. Ghani mat before the H gh Court had not
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even been repeated by himwhen interrogated by the DI PP or when he had had the
| egal opportunity to do so. Fromthat experience the CGovernnent had | earned
that terrorists did not tell the truth and nade exaggerated assertions about
their interrogations.

15. As to conpensation, the draft bill dealt with a conpletely different
subject, namely, the intifada, not with indemification for injuries sustained
during interrogation. There were court cases currently pending on such clains
for danages. Wth respect to the specific case of M. CGhaninmat, No. 3282/97,
as the High Court had ordered, the DI PP had investigated the allegations. 1In
response to questions raised concerning the procedure of prolonged cuffing,
the GSS Interrogation Departnent had issued special directives both to the
police personnel and to its own interrogators regarding the manner of cuffing
with the aimof preventing injury to detainees. Sweatbands were to be used in
every case where marks or grazing were seen to be caused by cuffing, and w de
| eg cuffings or handcuffings for detainees of heavier build or who had
suffered injuries caused by the cuffs. |In cases of exceptional sensitivity,

t he edges of the handcuffs were filed snmooth to prevent any harmto the
wrists. Those solutions, however, had proved not to be sufficient in
exceptional cases, such as that of M. CGhanimat. It had been made cl ear
during the investigation of his conplaint that prolonged cuffing and | eaning
agai nst a rough wall m ght cause an injury. The Governnent viewed the case as
an exception, and had taken steps to prevent the recurrence of such incidents.

16. As to the hooding and the nusic, he referred to High Court decision

No. 3124/1996 on the case of Khader Mibarak, which stated: “... the primary
function of the head covering is to prevent the interrogatee, while awaiting
his interrogation, fromidentifying other interrogatees the identification of
whom coul d harmthe interrogation or cause other security danage. W are
satisfied that this neasure is used in a reasonable manner for the purpose of
the interrogation and that it does not prevent the interrogatee from breathing
properly or from having adequate ventilation and it does not cause suffering
that anmpbunts to torture either in purpose or in actual practice”. In
connection with the petitioner’s statenent that very |oud rnusic was played
whi | e detainees awaited interrogation, such nmusic was intended to prevent them
from comunicating with one another and was al so heard by everyone in the
vicinity, including the security guards in the room The court had
accordingly seen no reason to issue an interiminjunction

17. As to sleep deprivation, he referred to the case of M. Al gazal

No. 2210/96 (para. 51), in which, after the court had issued an interim

i njunction, no further noderate physical pressure had been applied, which
denonstrated the inportant role played by the H gh Court of Justice. Wth
regard to the exact nunber of hours of sleep M. Algazal had been pernitted,
the Governnent did not wi sh to conduct an inquiry pursuant to article 20 or 22
of the Convention. The word “rest” neant total rest in the cell, wth
absolutely no interference. During waiting periods, the detainee commnly
dozed, which was not full sleep but nust nonethel ess be taken into

account; the Governnent therefore questioned M. Sgrensen’s assunption of
“mental torture” in that matter. As to shaking, the nunbers quoted from
Prime Mnister Rabin referred to periods of a few years earlier. He would not
go into details about the present year, for reasons concerned with the secrecy
of the regulations, but there had been only one conplaint of alleged shaking,
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and no contrary allegations had been nade by the non-governnental
organi zati ons (NGOs) since the State party’s previous report. The present
situation was totally different fromthat described by M. Rabin.

18. The CHAI RMAN repeated his earlier question regarding the claimthat sone
Lebanese had been held for a total of 11 years in admi nistrative detention

whi ch contradicted the Israeli delegation's reply that admnistrative
detention could not exceed six nonths with very rare exceptions. The
Conmittee had received information that Pal estinians had been jailed for

6 years and Lebanese for 11 years, allegedly as bargaining counters, which
seened a clear violation of article 16

19. M. MAVROWATIS said that it was not acceptable that the Israel

del egati on shoul d argue the need to observe secrecy in Israel's
counter-terrorist activities as a justification for w thholding answers to
guestions fromthe Commttee. He appealed for closer cooperation

20. M. BAKER (lsrael) confirmed that adm nistrative detention was limted
to a period of six nonths, extendable by additional periods of six months.
Hi s del egation had not denied that, in sonme cases, adm nistrative detention
m ght have total ed periods of, for instance, 6 years or 11 years. On the
subj ect of the Lebanese detainees, M. Shaffer had earlier referred to the
Suprene Court judgement which was under review by an enlarged panel. Mre
general ly, adm nistrative detention had been used, in the territories entered
by Israel in 1967, in a manner that conforned with the provisions of the
Fourth Ceneva Convention, and pursuant to the provisions of the British
energency regul ations that had been in force since 1945. Civil law did not
apply in those territories, and thus a decision to inmpose adm nistrative
detention was taken by the mlitary conmander, but could be reviewed up to the
| evel of the Suprene Court, under a procedure that had existed since 1967.
Therefore, Israel did not share the view that adm nistrative detention
violated article 16 of the Convention. Any request for extension was

t horoughly revi ewed and det ai nees coul d appeal against such decisions. The
measure was necessitated by the situation prevailing in the territories in
guestion, as a neans whereby a denocratic society founded on the rule of |aw
sought to contend with a tragic dil emma.

21. M. SORENSEN asked whether it was true that foreign nationals had been
hel d as bargai ning counters in exchange for Israeli soldiers. If so, would it
not constitute a breach of article 167

22. M. BAKER said that the reason why the case in question was before the
ext ended panel of the Supreme Court was that others in Israel shared

M. Sgrensen's view and had | odged an appeal. It would be gratifying to see
sim lar procedures functioning in Israel's neighbour countries. The Committee
woul d be infornmed of the outcone.

23. The CHAI RMAN t hanked the del egation of Israel for the very frank way in
which it had responded to the Comrittee's questions.

The public part of the neeting rose at 3.50 p.m




