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Introduction

1. On 23 July 2014, the Human Rights Council, in its resolution S-21/1, decided to
“urgently dispatch an independent, international commission of inquiry to investigate all
violations of international humanitarian law and international human rights law in the
Occupied Palestinian Territory, including East Jerusalem, particularly in the occupied Gaza
Strip, in the context of the military operations conducted since 13 June 2014, whether
before, during or after, to establish the facts and circumstances of such violations and of the
crimes perpetrated and to identify those responsible, to make recommendations, in
particular on accountability measures, all with a view to avoiding and ending impunity and
ensuring that those responsible are held accountable, and on ways and means to protect
civilians against any further assaults, and to report to the Council at its twenty-eighth
session.” Pursuant to resolution S-21/1, the President of the Council appointed three
experts to the commission: William Schabas (Chair), Mary McGowan Davis and Doudou
Diéne.

2. The members of the commission formally began their work on 16 September 2014.
Following the resignation of Professor Schabas on 2 February 2015, the President of the
Council designated Justice Davis as the Chair. The Office of the United Nations High
Commissioner for Human Rights (OHCHR) established a secretariat to support the
commission. Notwithstanding the urgency expressed by the Council to dispatch the
commission, the secretariat was not fully constituted until the end of November 2014.

3. The commission repeatedly requested Israel to cooperate, including by granting it
access to Israel and the Occupied Palestinian Territory, including the West Bank, East
Jerusalem and the Gaza Strip. Regrettably, Israel did not respond to these requests.
Subsequently, the commission learned from a press release that no such cooperation would
be forthcoming. The Government of Egypt, when requested to facilitate entry into the Gaza
Strip through the Rafah crossing, responded that it was not possible owing to the prevailing
security situation. The commission wishes to thank the Government of Jordan for
facilitating its two visits to Amman.

4. The commission received full cooperation from the State of Palestine, including the
Permanent Observer Mission of the State of Palestine to the United Nations Office at
Geneva. It met with representatives of Palestinian ministries in Amman, who provided a
range of documents. The commission also spoke to members of the authorities in Gaza,
who submitted several written reports to the commission.

5. The commission addressed to the Government of Israel and the Government of the
State of Palestine a list of questions relating to specific incidents and legal and policy
issues. A comparable list of questions was also sent to Hamas. Only the State of Palestine
responded to the requests.

Mandate and methodology

6. The commission interpreted its mandate as requiring it to examine alleged violations
of international human rights law and international humanitarian law occurring between 13
June and 26 August 2014 across the Occupied Palestinian Territory, in particular in Gaza,
and in Israel, and to determine whether such violations had been committed. It examined
existing accountability mechanisms and their effectiveness, and the immediate and
continuing impact of the military operations on the affected populations and their
enjoyment of human rights. The commission considered that the victims and their human
rights were at the core of its mandate. Its activities were thus informed by the wish to



A/HRC/29/CRP.4

ensure that the voices of all victims are heard, and that the commission’s recommendations
will strengthen the protection of the civilian population in the Occupied Palestinian
Territory and in Israel.

7. The normative framework for the commission was international law, in particular
international human rights law and international humanitarian law and, where applicable,
international criminal law.

8. The commission is grateful to the many victims and witnesses who shared their
experiences and other relevant information. The fact that, despite its repeated requests, the
commission was not granted access to the Occupied Palestinian Territory and Israel posed a
challenge for conducting interviews in person with victims and witnesses and made
viewing the sites where violations were alleged to have been committed impossible. Owing
to the restrictions on movement preventing victims and witnesses from leaving Gaza, the
commission obtained first-hand testimony by means of interviews conducted via Skype,
videoconference and telephone. It conducted confidential interviews with victims and
witnesses from the West Bank in Jordan (in November 2014 and January 2015) and with
victims and witnesses from Israel in Geneva (in January 2015). In October and December
2014, the commission called for written submissions and at the end of January, the deadline
for receiving them was extended to 15 February 2015. Notwithstanding this deadline, the
commission continued to consider submissions until the finalization of the report.

9. The commission is grateful for the valuable contribution made to its work by
OHCHR, United Nations agencies and programmes, non-governmental organizations and
experts. It thanks those non-governmental organizations, including human rights
organizations, who work tirelessly to document individual cases of alleged violations of
international human rights law and international humanitarian law in the region for their
invaluable support. It notes that a number of Israeli non-governmental organizations were
reluctant to cooperate with the Commission of Inquiry, fearing in some cases that there
could be negative repercussions on their work. In the case of some Palestinian non-
governmental organizations, the decision to cooperate came at an extremely late stage of
the commission’s work. Some sources requested that their submissions be treated
confidentially for fear of the possible consequences of testifying before the commission,
including for their safety. Primary responsibility for protecting victims, witnesses and other
persons cooperating with the commission rests with their States of residence and
nationality.

10.  The commission considered holding public hearings to offer witnesses and victims
from both sides the opportunity to speak directly to the international community. However,
this was not feasible in the timeframe accorded to the commission. Given the delays in
setting up the Secretariat, the lack of access to Gaza, Israel and the West Bank, the
obstacles to freedom of movement for people in Gaza, and the importance of prioritizing
the documentation of possible violations, the commission ultimately decided to focus on
conducting individual meetings and interviews with victims and witnesses and issuing a
public call for submissions. The commission hopes to eventually make public as much of
the material received as confidentiality permits.

11.  In order to document specific violations against children and the impact of the war
on children, the commission interviewed representatives of local and international non-
governmental organizations and United Nations agencies working on children’s rights in
Gaza, Israel and the West Bank. The commission also heard from medical doctors who

Due to protection concerns, throughout this report witness testimony is referred to by using a witness
number.
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worked in hospitals in Gaza and the West Bank during last summer’s hostilities, who
described their impact on children’s health.

12.  With a view to gathering information on the impact of the 2014 hostilities on women
and girls, the commission interviewed members of international and local women’s rights
organizations who worked directly with women in Gaza during the hostilities. In addition,
local organizations submitted information and a large number of signed and verified
affidavits by female victims/witnesses in the Gaza Strip and the West Bank to the
commission. The commission also interviewed Israeli women.

13.  Given its restricted access, its limited resources and the short time frame available
for its inquiry, the commission selected incidents on the basis of certain criteria, in
particular, the gravity of the allegations of violations of international humanitarian law and
international human rights law; their significance in demonstrating patterns of alleged
violations; access to victims, witnesses and supporting evidence; and the geographic
location of the incident.

Assessment of information and standard of proof

14.  The commission and its secretariat conducted more than 280 interviews with victims
and witnesses and received more than 500 written submissions and other documentation
from a wide range of sources, including eyewitnesses, affidavits, medical reports, expert
weapons analyses, satellite imagery, video film footage and other photographic evidence
from incident sites and injury documentation, as well as written submissions, including
expert legal opinions. It reviewed information publicly available, including that on official
websites of the Government of Israel.

15.  The commission used the totality of this information in making its assessments,
while carefully considering the credibility and reliability of sources. It gave particular
weight to first-hand testimonies, recognizing the limitations resulting from the fact that the
interviews were done remotely, the lapse in time since the incidents occurred, and the
possibility of reprisals. In many cases, as a result of the constraints imposed on the
commission, in particular in terms of access, it was not possible to establish with certainty
the factual circumstances of a given incident.

16.  The commission decided to use the overall fatality figures provided by the UN
Protection Cluster, which are based on a variety of different sources. The methodology has
been explained as follows: “The Protection Cluster is the mechanism for coordinating
humanitarian action by humanitarian organizations (UN and non-UN) working in the
protection sector. OHCHR leads the Protection Cluster in the OPT. OHCHR compiled
figures on fatalities in its capacity as leader of the Protection Cluster. The methodology
used involves the compilation of initial reports of fatalities from the media and other
sources which are then crosschecked and verified in collaboration with a number of
international, Palestinian and Israeli partner organizations. Where available, each
individual’s name, age, sex and place of death is determined, as well as their status as a
civilian or combatant where possible. Multiple sources are cross-referenced, not only from
media and various human rights organizations, but also information released by the IDF
and by the Palestinian armed groups regarding the identity of combatants. Information from
the Ministry of Health in Gaza is one, but not an exclusive, source of information.
Verification of the information collected is continuing. Figures are published on the
website of OCHA on behalf of the Protection Cluster.”>  While the casualty figures

2 A/HRC/28/80/Add.1, para.24, footnote 43.



A/HRC/29/CRP.4

gathered by the United Nations, lIsrael, the State of Palestine and non-governmental
organizations differ, regardless of the exact proportion of civilians to combatants, the high
incidence of loss of human life and injury during the 2014 hostilities is heartbreaking.

17.  Interms of fatality and casualty figures related to specific incidents, the commission,
whenever possible, cross-checked information from witnesses against lists provided by
different sources. However, in a number of cases, many members of the same family, often
with similar names and children of more or less the same age were among the victims,
which sometimes made it difficult to determine how many individuals actually were Killed.
In addition, divergent figures may have emerged because some people who were seriously
injured during attacks died soon afterwards, either while being transported to or in a
hospital or clinic.

18.  In terms of determining which weapons were used in the various incidents, the lack
of cooperation by Israel made viewing the scenes of incidents and gathering first hand
observation of damage and other related evidence - key to assessing the veracity of witness
testimonies — impossible. The commission was therefore constrained to gather and evaluate
witness statements and study photographic evidence showing injuries, damage and
ordnance remnants that were provided by third party sources. In addition, the commission
reviewed open source information as to the weapons resources; their delivery means; and
their effects. All available materials relating to specific incidents were reviewed by a
military expert — who has had extensive command and operational experience during the
course of a long military career — to determine what kinds of weapons were most likely to
have been used and whether they may reasonably have been employed given the specific
tactical situation.

19.  Consistent with the practice of other United Nations fact-finding bodies,® the
commission employed a “reasonable ground” standard in its assessment of incidents
investigated and patterns found to have occurred. This means that the commission, on the
basis of reliable and consistent information, was satisfied that “a reasonable and ordinarily
prudent person would have reason to believe that such an incident or pattern of conduct had
occurred.” The assessment in each case considered two elements: 1) the reliability and
credibility of the source, taking into account its nature and objectivity, the quality of
previously submitted information and the methodology utilized by the source, and 2) the
validity and veracity of the information itself on the basis of cross-checking witness
testimony against photographic evidence and other materials relating to the same incidents
provided by other sources.

20.  The factual conclusions formed the basis for the legal analysis of the individual
incidents and their qualification as possible violations of international human rights law or
humanitarian law. As the “reasonable ground” threshold is lower than the standard required
in criminal trials, the commission does not make any conclusions with regard to the
responsibility of specific individuals for alleged violations of international law.

21. Finally, the commission notes that “[u]nder international humanitarian law and the
Rome Statute, the death of civilians during an armed conflict, no matter how grave and
regrettable, does not in itself constitute a war crime. International humanitarian law and the
Rome Statute permit belligerents to carry out proportionate attacks against military
objectives, even when it is known that some civilian deaths or injuries will occur. A crime
occurs if there is an intentional attack directed against civilians [...] or an attack is launched

United Nations Office of the High Commissioner for Human Rights (OHCHR): Commissions of
Inquiry and Fact-finding-missions on international human rights and humanitarian law. Guidance
and Practice. 2015 at http://www.ohchr.org/Documents/Publications/Col_Guidance_and_Practice.pdf
* See also A/HRC/25/63, para.22
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on a military objective in the knowledge that the incidental civilian injuries would be
clearly excessive in relation to the anticipated military advantage [...].”"

Legal Framework

22. The mandate of the commission is to investigate all alleged violations of international
humanitarian law and international human rights law, in the occupied Palestinian territory,
and to establish facts and circumstances of such violations and examine whether crimes
were perpetrated. Consequently, the work of the commission was carried out within the
framework of international humanitarian law, international human rights law and
international criminal law.

International humanitarian law

23.  Insituations of armed conflict, all parties to the conflict are bound by the applicable
rules of international humanitarian law, whether customary or treaty based.

24.  With regard to treaty law, Israel is a party to the four Geneva Conventions of 12
August 1949 and its Additional Protocol Ill, relating to the adoption of a distinctive
emblem, but has not ratified Additional Protocols | and Il on the protection of victims of
international armed conflicts and non-international armed conflicts. Israel is also a party to
the Convention prohibiting Certain Conventional Weapons of 1980 and its Protocols I and
IV on non-detectable fragments and blinding laser weapons, respectively, and amended
Protocol Il prohibiting, mines, booby-traps and other devices. While Israel has not ratified
the Additional Protocols | and Il to the 1949 Geneva Conventions, it accepts that some of
their provisions accurately reflect customary international law.® While Israel is not a party
to the Fourth Hague Convention on the War on Land and its annexed Regulations of 1907,
the Government of Israel has recognized that the Regulations reflect customary
international law.”

25.  The 1907 Hague Regulations, along with the Fourth Geneva Convention of 1949
and customary international humanitarian law contain the rules applicable to Israel’s
occupation of the West Bank, including East Jerusalem and the Gaza strip. Israel has stated
that while it de facto applies the humanitarian provisions of the Fourth Geneva Convention
of 1949, it does not recognize its de jure application to the occupied Palestinian territory.®
This position was rejected by the International Court of Justice, which confirmed the de
jure applicability of the Fourth Geneva Convention to the Occupied Palestinian Territory.®

% International Criminal Court, OTP response to communications received concerning Irag, 9 February
2006.

® Israel, Ministry of Foreign Affairs, IDF Conduct During the 2014 Gaza Conflict, p. 2.

http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza2014/Pages/2014-Gaza-Conflict-Factual-and-Legal-

Aspects.aspx, accessed on 30 May 2015.

Ibid.p.2. This is also the conclusion of the International Court of Justice in the Advisory opinion on

the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory of 9 July

2004, 1.C.J. Reports 2004, para. 89.

Meir Shamgar, The Observance of International Law in the Administered Territories, Israel Yearbook

on Human Rights, vol. 1, 1971. When this article was published the author was Attorney General of

Israel.

Legal Consequences of the Construction of a Wall in the Occupied Palestinian territory, Advisory

Opinion, 9 July 2004, 1.C.J. Reports 2004, para. 101


http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza2014/Pages/2014-Gaza-Conflict-Factual-and-Legal-Aspects.aspx
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza2014/Pages/2014-Gaza-Conflict-Factual-and-Legal-Aspects.aspx
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26.  The Occupied Palestinian Territory is comprised of the West Bank, including East-
Jerusalem and the Gaza strip. The Government of Israel adopts the position that since it
withdrew its troops and settlers from Gaza in 2005 during the “disengagement”, it no longer
has effective control over what happens in Gaza and thus can no longer be considered as an
occupying power under international law.’® The commission agrees that the exercise of
‘effective control’ test is the correct standard to use in determining whether a State is the
occupying power over a given territory, but notes that the continuous presence of soldiers
on the ground is only one criterion to be used in determining effective control.

27.  International law does not require the continuous presence of troops of the
occupying forces in all areas of a territory, in order for it to be considered as being
occupied. In the Naletelic case, the ICTY held that the law of occupation also applies in
areas where a state possesses the “capacity to send troops within a reasonable time to make
its power felt.”™ The size of Gaza and the fact that it is almost completely surrounded by
Israel facilitates the ability for Israel to make its presence felt.> This principle was
confirmed by the United States Military Tribunal at Nuremberg which stated:

It is clear that the German Armed Forces were able to maintain control of Greece and
Yugoslavia until they evacuated them in the fall of 1944. While it is true that the partisans
were able to control sections of these countries at various times, it is established that the
Germans could at any time they desired assume physical control of any part of the country.
The control of the resistance forces was temporary only and not such as would deprive the
German Armed Forces of its status of an occupant.™

28.  This analysis also applies to the Occupied Palestinian Territory which is considered
a single territorial unit by the international community,** and by Israel in the Interim
Agreement on the West Bank and Gaza, which recognized the West Bank and Gaza as a
single territorial unit.”®

29. Inaddition to its capacity to send troops to make its presence felt, Israel continues to
exercise effective control of the Gaza Strip through other means. According to the Interim
agreement on the West Bank and the Gaza Strip, Isracl maintains the control of Gaza’s
airspace and maritime areas, and any activity in these areas is subject to the approval of
Israel. The facts since the 2005 disengagement, among them the continuous patrolling of
the territorial sea adjacent to Gaza by the Israeli Navy and constant surveillance flights of
IDF aircraft, in particular remotely piloted aircraft, demonstrate the continued exclusive
control by lIsrael of Gaza’s airspace and maritime areas which -- with the exception of
limited fishing activities -- Palestinians are not allowed to use. Since 2000, the IDF has also
continuously enforced a no-go zone of varying width inside Gaza along the Green Line
fence. Even in periods during which no active hostilities are occurring, the IDF regularly

-
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Israel, Ministry of Foreign Affairs, The Background to the 2014 Gaza Conflict, p. 8.
http://mfa.gov.il/MFA/ForeignPolicy/Israel Gaza2014/Pages/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015

ICTY, Prosecutor v. Naletilic and Martinovic, 1T-98-34-T, Judgement of 31 March 2003, para. 217
Tristan Ferraro, Determining the beginning and end of an occupation under international
humanitarian law, International Review of the Red Cross, Vol. 95, Number 885, 2012 : “any
geographical contiguity existing between the belligerent states might play an important role in
facilitating the remote exercise of effective control, for instance by permitting an Occupying Power
that has relocated its troops outside the territory to make its authority felt within reasonable time.”
The Hostages Trial, Trial of Wilhelm List and others, United States Military Trial at Nuremberg, Law
Reports of the Trials of War Criminals, Volume VIII, p. 56

UNGA 64/94, 10 December 2009, which calls on Israel to respect the territorial unity of the Occupied
Palestinian Territory, and refers to Gaza as part of that territory.

Acrticle X1 (1) of the Interim Agreement.


http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza2014/Pages/2014-Gaza-Conflict-Factual-and-Legal-Aspects.aspx
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza2014/Pages/2014-Gaza-Conflict-Factual-and-Legal-Aspects.aspx
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conducts operations in that zone,® such as land levelling. Israel regulates the local
monetary market, which is based on the Israeli currency and has controls on the custom
duties.’” Under the Gaza Reconstruction Mechanism, Israel continues to exert a high degree
of control over the construction industry in Gaza. Drawings of large scale public and
private sector projects, as well as the planned quantities of construction material required,
must be approved by the Government of Israel.’® Israel also controls the Palestinian
population registry, which is common to both the West Bank and Gaza, and Palestinian ID-
cards can only be issued or modified with Israeli approval.”® Israel also regulates all
crossings allowing access to and from Gaza. While it is true that the Rafah crossing is
governed by Egypt, Israel still exercises a large degree of control, as only Palestinians
holding passports are allowed to cross, and passports can only be issued to people featuring
on the Israeli generated population registry.

30.  The commission concludes that Israel has maintained effective control of the Gaza
Strip within the meaning of Article 42 of the 1907 Hague Regulations. The assessment that
Gaza continues to be occupied by Israel is shared by the international community as
articulated by the General Assembly and has been reaffirmed by the International
Commzigtee of the Red Cross (ICRC) and the Prosecutor of the International Criminal Court
(Ico).

31. In view of the 2005 disengagement, Israel’s obligations under occupation law are
consistent with the level of control it exercises,?*and the rules of treaty and customary law
of occupation by which it is bound remain those that are relevant to the functions that Israel
continues to exercise as an occupying power.*

32.  The commission takes note that the State of Palestine, on 2 April 2014, acceded to
the four Geneva Conventions of 12 August 1949 and the Additional Protocols | and Il on
the protection of victims of international armed conflicts and non-international armed
conflicts and the Fourth Hague Convention on the War on Land and its annexed
Regulations of 1907. In early January 2015 the State of Palestine acceded to Additional
Protocol 11l to the 1949 Geneva Conventions; to the Convention prohibiting Certain
Conventional Weapons of 1980 and its Protocols | and Ill, and to the Convention on
Cluster Munitions of 2008.

33.  lIsrael and the Palestinian armed groups that are parties to the conflict are bound
alike by the relevant rules of customary international law. These rules are relevant both to
the treatment of civilians and persons hors de combat as well as to the conduct of

16

17
18
19

20

21

22

For example the IDF conducted 80 operations in the no-go zone in 2013, OCHA, Update on the
Access Restricted Areas in the Gaza Strip, 1 July to 31 December 2013, p. 4, available at
http://www.globalprotectioncluster.org/_assets/files/field_protection_clusters/Occupied_Palestinian/fi
les/oPt_PC_ARA_Update_July-December_2013_EN.pdf

AJ/HRC/12/48, para. 278.

UNSCO, Gaza Reconstruction Mechanism Fact Sheet, October 2014.

Gisha, The Population Registry, 14 November 2011, http://gisha.org/en-blog/2011/11/14/the-
population-registry.

Peter Maurer, Challenges to international humanitarian law: Israel’s occupation policy, International
Review of the Red Cross, Vol. 94, Number 888, p.1506; International Criminal Court, Office of the
Prosecutor, Situation on Registered Vessels of the Comoros, Greece and Cambodia, 6 November
2014, Article 53 (1) Report, p. 17; General Assembly resolutions A/Res/64/92, A/Res/64/94, to be
read jointly.

Peter Maurer, Challenges to international humanitarian law: Israel’s occupation policy, International
Review of the Red Cross, Vol. 94, Number 888, p. 1508.

Tristan Ferraro, Determining the beginning and end of an occupation under international
humanitarian law, International Review of the Red Cross, Vol. 95, Number 885, p. 158.
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hostilities. The commission recognizes the complexity of determining customary rules of
international law and therefore referred to analyses of custom by international tribunals as
well as to the Study on Customary International Humanitarian Law,? the contents of which
it considers as indicative of the existence of customary norms.**

34.  With regard to the conduct of hostilities, rules applicable to the conduct of the IDF
and Palestinian armed groups involved in the hostilities can be found in customary
international law. The commission notes that there are very little substantive differences in
this area of international humanitarian law between the rules applicable in international
armed conflict and non-international armed conflict. In relation to the 2014 hostilities in
Gaza between Palestinian armed groups and the IDF, Israel has noted that the classification
of the armed conflict as international or non-international is a matter of debate. Israel
further states that “under these circumstances Israel conducted its military operations during
the 2014 Gaza conflict in accordance with the rules of the Law of Armed Conflict
governing both international and non-international armed conflicts.”?

35.  With regard to the treatment of civilians and persons hors de combat, in addition to
other applicable rules found in the above-mentioned treaties and in customary law, the
Palestinian armed groups that took part in the hostilities and Israel are bound alike by the
rules found in common article 3 of the Geneva Conventions. The International Court of
Justice has held that, although common article 3 relates to “conflicts which are not of an
international character,” the rules contained in this article reflect elementary considerations
of humanity, and apply equally to international and non-international armed conflict.?®

36.  Finally, common Article 1 of the Four Geneva Conventions of 1949, provides that
all “High Contracting Parties undertake to respect and ensure respect” for the four Geneva
Conventions in all circumstances. The International Court of Justice, based on this article
and on the general principles of humanitarian law, declared that States are under an
obligation not to encourage parties to a conflict to act in violation of international
humanitarian law.?’ State practice since the adoption of the Geneva Conventions has also
made clear that the obligations of common Article 1 are not limited only to those states

23

24

25

26

27

Jean Marie Henckaerts and Louise Doswal-Beck, Customary International Humanitarian Law,
Cambridge, 2006. The rules and the updated related practice are now available on the ICRC Database
on customary international humanitarian law, to which this report will refer to.

The Israeli High Court refers to the Study for the wording of customary norms, Public Committee
against Torture in Israel v. Government of Israel, HCJ 769/02, 11 December 2005, para 23.

Israel, Ministry of Foreign Affairs, The 2014 Gaza Conflict: Factual and Legal Aspects, IDF Conduct
During the 2014 Gaza Conflict, p. 1.
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza2014/Pages/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015.

ICJ, Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v.
United States of America), 1.C.J. Reports, 1986, p. 14, para 218.

ICJ, Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v.
United States of America), I.C.J. Reports, 1986, p. 14, para 220. In this case, owing to the fact that it
was dealing with allegations of support by the United States to armed groups in Nicaragua and that
Common Article 3 was applicable in the armed conflict in Nicaragua, the Court concluded: “The
Court considers that there is an obligation on the United States Government, in the terms of Article 1
of the Geneva Conventions, to “respect” the Conventions and even "to ensure respect"” for them "in
all circumstances", since such an obligation does not derive only from the Conventions themselves,
but from the general principles of humanitarian law to which the Conventions merely give specific
expression. The United States is thus under an obligation not to encourage persons or groups engaged
in the conflict in Nicaragua to act in violation of the provisions of Article 3 common to the four 1949
Geneva Conventions...”


http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza2014/Pages/2014-Gaza-Conflict-Factual-and-Legal-Aspects.aspx
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza2014/Pages/2014-Gaza-Conflict-Factual-and-Legal-Aspects.aspx
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involved in an armed conflict;?® rather all States “must exert their influence, to the degree
possible, to stop violations of international humanitarian law.”*

37.  Main principles on the conduct of hostilities:

e The principle of distinction requires that parties to a conflict distinguish between
civilians and civilian objects on the one hand, and combatants®® and military
objectives on the other. Attacks may only be directed against the latter. In order
for an object or building to be considered a military objective it must meet two
cumulative criteria namely that (1) by its “nature, location, purpose or use [it]
make[s] an effective contribution to military action” and, (2) the object’s “total or
partial destruction, capture or neutralization in the circumstances ruling at the
time, offer[s] a definite military advantage.”*

The principle of proportionality prohibits attacks that are expected to cause
incidental loss of life or injury to civilians or damage to civilian objects, which
would be excessive in relation to the concrete and direct military advantage
anticipated-*

e The principle of precautions in attack requires all parties to take all feasible
measures to avoid and in any event to minimize incidental loss of civilian life,
injury to civilians and damage to civilian objects. This includes: verifying that the
target is a military objective and that the attack respects the proportionality
requirement; choosing weapons and timing for the attack with a view to avoiding
or minimizing civilian casualties; issuing advance warnings when feasible; and
suspending an attack if it becomes apparent that it does not respect the principle of
proportionality.®

28

29
30

31

32

33

S/Res/681; General Assembly resolution A/Res/58/97; International Conference for the Protection of
War Victims, Final Declaration, Geneva, 1993. ICRC, Commentary on the Third Geneva Convention
of 1949, p.18: “The proper working of the system of protection provided by the Convention demands
in fact that the States which are parties to it should not be content merely to apply its provisions
themselves, but should do everything in their power to ensure that it is respected universally.”

ICRC, Database on customary international humanitarian law, Rule 144.

For the purposes of distinction, the term “combatants” includes members of the armed forces and
members of organized armed groups with a continuous combat function. In the context of this report,
when the terms ‘members of armed groups’ or ‘members of Palestinian armed groups’ are used it is
meant to include only those with a continuous combat function. The Commission adopts the approach
of the ICRC “Interpretative guidance on the notion of direct participation in hostilities under
international humanitarian law.” The Commission notes that there has been criticism of the concept of
‘continuous combat function.” Some have criticized the concept, for broadening the definition of
direct participation in hostilities therefore raising the risk of erroneous targeting. Others maintain that
it is too restrictive and creates an imbalance between members of the armed forces of a state and
members of an organized armed group. Civilians, who are not members of organized armed groups
with a continuous combat function, may lose their protection from attack if they directly participate in
the hostilities but only for the duration of that participation (Article 13(3) Additional Protocol Il and
51(3) of Additional Protocol I).

Acrticle 52(2) Additional Protocol I. ICRC, Database on customary international humanitarian law,
Rule 9

Articles 51(5) and 57(2) Additional Protocol I. ICRC, Database on customary international
humanitarian law, Rule 14

Acrticle 57 Additional Protocol I. ICRC, Database on customary international humanitarian law,
Rules 15-21.
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International human rights law

38.  Israel is a state party to seven of the core human rights treaties: the International
Convention on the Elimination of All Forms of Racial Discrimination, the International
Covenant on Civil and Political Rights, the International Covenant on Economic, Social
and Cultural Rights, the Convention against Torture and Other Cruel Inhuman or Degrading
Treatment or Punishment, the Convention on the Elimination of All Forms of
Discrimination against Women, the Convention on the Rights of Persons with Disabilities,
and the Convention on the Rights of the Child. It has also ratified the Optional Protocols to
the Convention on the Rights of the Child on the involvement of children in armed conflict,
and on the Rights of the Child on the sale of children, child prostitution and child
pornography.

39.  Israel has maintained its position that it does not have human rights obligations in
the Occupied Palestinian Territory based on two main arguments: (1) that the treaties are
bound to the territory of the State party and do not apply to the extra-territorial actions of a
State,* and (2) that the applicability of international human rights law and international
humanitarian law are mutually exclusive.®® The commission notes, however, that Israel has
accepted to exercise its powers and responsibilities in the occupied territory “with due
regargl to internationally-accepted norms and principles of human rights and the rule of
law.”*

40.  The commission adopts the widely accepted interpretation that a situation of armed
conflict or occupation does not release a State from its human rights obligations. The
International Court of Justice, in Nuclear Weapons Advisory Opinion, held that the
protection of the International Covenant for Civil and Political Rights does not cease in
situations of armed conflict, except if derogated from*” in conformity with article 4 of the
Covenant. This position was confirmed by the ICJ in the Advisory Opinion on the Wall, in
which the Court considered that “the protection offered by human rights conventions does
not cease in case of armed conflict.”®

41.  With regard to the human rights obligations of Israel in the Occupied Palestinian
Territory, Israel is bound by those human rights treaties which it ratified. The ICJ
concluded that the International Covenant on Civil and Political Rights, the International
Covenant on Economic, Social and Cultural Rights and the Convention on the Rights of the
Child are applicable.*® The ICJ also noted that Israel’s obligations under ICESCR include
“an obligation not to raise any obstacle to the exercise of such rights in those fields where
competence has been transferred to Palestinian authorities”. *° The position of United
Nations human rights treaty bodies corresponds to that of the ICJ, namely that as a State

party to international human rights instruments, Israel continues to bear responsibility for
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CCPR/C/ISR/4, para. 48

In its report to the Human Rights Council, Israel stated: “It is Israel’s view that these two Systems-of-
law, which are codified in separate instruments, remain distinct and apply in different circumstances.”
CCPRI/C/I1SR/4, para. 47. See also, Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory, Advisory Opinion, 9 July 2004, 1.C.J. Reports 2004, para. 102.

Article X1V, Agreement on the Gaza Strip and the Jericho Area, 4 May 1994.

ICJ, Legality of the Threat of Use of Nuclear Weapons, Advisory Opinion, 8 July 1996, I.C.J Reports
1996 (1), para. 24.

Legal Consequences of the Construction of a Wall in the Occupied Palestinian territory, Advisory
Opinion, 9 July 2004, 1.C.J. Reports 2004, para. 106

Legal Consequences of the Construction of a Wall in the Occupied Palestinian territory, Advisory
Opinion, 9 July 2004, 1.C.J. Reports 2004, paras. 111-113.

Legal Consequences of the Construction of a Wall in the Occupied Palestinian territory, Advisory
Opinion, 9 July 2004, 1.C.J. Reports 2004, paras. 111-113.


http://www.ohchr.org/EN/ProfessionalInterest/Pages/CERD.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CERD.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx
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implementing its human rights treaty obligations in the Occupied Palestinian Territory, to
the extent that it continues to exercise jurisdiction in those territories.** The commission
notes that Israel has, upon ratification of the International Covenant on Civil and Political
Rights, according to article 4, derogated from its obligations under article 9 based on the
State of Emergency proclaimed in 1948, which remains in force.

42.  Article 1 common to the International Covenant on Civil and Political Rights, and
the International Covenant on Economic, Social and Cultural Rights, enshrines the right of
all peoples to self-determination and establishes an obligation for States parties to these
human rights conventions to promote and respect the realization of that right, in conformity
with the Charter of the United Nations. With regard to the Occupied Palestinian Territory,
the international court of justice observed that the “existence of a ‘Palestinian people’ is no
longer in issue” and concluded that the right to self-determination is part of the ‘legitimate
rights’ of the Palestinian people.*

43.  On 2 April 2014, the State of Palestine acceded to the International Covenant on
Economic, Social and Cultural Rights, the International Covenant on Civil and Political
Rights, the Convention on the Rights of the Child, the Convention on the Elimination of All
Forms of Discrimination against Women, the Convention on the Rights of Persons with
Disabilities, the International Convention on the Elimination of All Forms of Racial
Discrimination, and the Convention against Torture and Other Cruel Inhuman or Degrading
Treatment or Punishment. On 7 April 2014, the State of Palestine acceded to the Optional
Protocol to the Convention on the Rights of the Child on the Involvement of Children in
armed conflict. Owing to the on-going Israeli occupation of the West Bank, including East
Jerusalem and the Gaza strip, the extent of the obligations of the State of Palestine under
the preceding instruments needs to be clarified by the human rights bodies established to
monitor compliance with these specific treaties. The physical, legal and political context of
the State of Palestine, including the fact that Palestinian territory continues to be occupied,
may be of relevance. In the past, treaty bodies have recognized the obstacles faced by a
State Party in implementing its obligations, when it does not have effective control over
parts of its territory.*®

44.  In the past, the Palestinian Authority, which exercises its powers in the Occupied
Palestinian Territory pursuant to the various Israeli-Palestinian agreements,** has declared
its commitment to respect international human rights law in a number of public

2

42

43

44

CCPR/C/ISR/CO/4. See also CCPR/C/ISR/CO/3: “The Committee therefore reiterates and
underscores that, contrary to the State party’s position, in the current circumstances, the provisions of
the Covenant apply to the benefit of the population of the occupied territories, including in the Gaza
Strip, with regard to all conduct by the State party’s authorities or agents in those territories affecting
the enjoyment of rights enshrined in the Covenant.”

Legal Consequences of the Construction of a Wall in the Occupied Palestinian territory, Advisory
Opinion, 9 July 2004, 1.C.J. Reports 2004, para. 118

For instance, the Committee on the Rights of the Child concluded in the case of Cyprus: “The
Committee notes that the State party, as a consequence of events which occurred in 1974 and which
resulted in the occupation of part of the territory of Cyprus, is not in a position to exercise control
over all of its territory and consequently cannot ensure the application of the Convention in areas not
under its control. The fact that no information on children living in the occupied territories is
available is a matter of concern to the Committee” CRC/C/15/Add.59

Agreement on the Gaza Strip and the Jericho Area, May 4, 1994, Agreement on the Preparatory
Transfer of Powers and Responsibilities (Israel-PLO), August 29, 1994, Interim Agreement between
Israel and the Palestinians, September 28, 1995.
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undertakings.*® These undertakings by the Palestinian Authority, the Palestinian Liberation
Organisation and the Palestinian Legislative Council (PLC) have included assurances,
decrees and declarations and various agreements under the Oslo Accords signed with Israel,
which stated that both parties would exercise their powers and responsibilities with “due
regard to internationally accepted norms and principles of human rights and the rule of
law”.*® The Palestinian Basic Law*’ also contains a number of articles protecting human
rights as well as a commitment to abide by major human rights instruments*® The setting up
of the Palestinian Independent Commission for Citizens’ Rights in 1993 through a
Presidential Decree also indicates a commitment by the Palestinian Authority to be bound
by human rights.*°

45, With respect to the authorities in Gaza, it is worth recalling that non-State actors that
exercise government-like functions and control over a territory are obliged to respect
human rights norms when their conduct affects the human rights of the individuals under
their control.”® Moreover, Hamas has indicated that it “is determined (...) to promote the
rule of law, the respect for the judiciary, the separation of powers, the respect for human
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PLO chairman Yasser Arafat repeatedly stated that he and his Government were committed to
respecting to all international human rights standards, for instance, to representatives of Amnesty
International on 2 Oct 1993 and 7 Feb 1996.

For instance through article X1X of the Protocol Concerning Redeployment of the Interim Agreement
of 28 September 1995, the PA also undertook that its police would exercise powers and
responsibilities with due regard to internationally accepted human rights and the rule of law, and that
it would be guided by the need to protect the public, respect human dignity, and avoid harassment. In
addition, the PA has undertaken to respect specific human rights obligations in the context of its
membership of the Euro Mediterranean partnership, which was established in November 1995 with
the adoption of the Barcelona Declaration and which contains a human rights component, stating that
members should respect fundamental human rights and freedom, and act in accordance with the
United Nations Charter and the UDHR, as well as with the other obligations under international law,
in particular those arising out of regional and international instruments to which they are party
(Barcelona Declaration, 27-28 November 1995;
http://ec.europa.eu/external_relations/euromed/bd.htm).
http://www.palestinianbasiclaw.org/2002-basic-law.

Acrticle 10 of the Basic Law states that “basic human rights and liberties shall be protected and
respected” and that the “Palestinian National Authority shall work without delay to become a party to
regional and international covenants and declarations that protect human rights”. Its title two on
“public rights and liberties” (articles 9 to 33) guarantee a range of civil rights to all persons (such as
freedom from unlawful arrest, the right to fair trial, prohibition of torture and collective punishment,
freedom of expression, freedom of religion, etc.) as well as the main economic and social rights.
Furthermore, article 31 of the Palestinian Basic Law provides for the establishment by law of an
independent commission for human rights. In May 2005, PICCR submitted before the PLC a draft
law for discussion and approval. This draft law confirms PICCR as the National Human Rights
Commission in Palestine with Ombudsman function at its core.

AJ/HRC/10/22, para. 21. Also by way of example, in the joint report on Lebanon and Israel, a group of
four Special Rapporteurs concluded that: “Although Hezbollah, a non-State actor, cannot become a
party to these human rights treaties, it remains subject to the demand of the international community,
first expressed in the Universal Declaration of Human Rights, that every organ of society respect and
promote human rights. (...) It is especially appropriate and feasible to call for an armed group to
respect human rights norms when it exercises significant control over territory and population and has
an identifiable political structure,” Report of the Special Rapporteur on extrajudicial, summary or
arbitrary executions, Philip Alston; the Special Rapporteur on the right of everyone to the enjoyment
of the highest attainable standard of physical and mental health, Paul Hunt; the Representative of the
Secretary-General on human rights of internally displaced persons, Walter Kalin; and the Special
Rapporteur on adequate housing as a component of the right to an adequate standard of living, Miloon
Kothari,(A/HRC/2/7), para. 19.
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rights, the equality among citizens; to fight all forms of discrimination; to protect public
liberties, including the freedom of the press and opinion ...”.>" Hamas has also confirmed its
commitment to “respect (...) public liberties; to strengthen the establishment of democracy;
to protect human rights (...); and its respect for international law and international
humanitarian law insofar as they conform with our character, customs and original

traditions”.

46.  The commission also recalls the Basic Principles and Guidelines on the Right to a
Remedy and Reparation for Victims of Gross Violations of International Human Rights
Law and Serious Violations of International Humanitarian Law of 2005.5 While they are
not a binding international instrument, the fact that they were adopted by General Assembly
resolution 60/147 of 16 December 2005 and have since then been referred to by multiple
international, regional and national bodies® shows that they enjoy far-reaching support. The
commission in particular stresses the provision that “victims and their representatives
should be entitled to seek and obtain information on the causes leading to their
victimization and on the causes and conditions pertaining to the gross violations of
international human rights law and serious violations of international humanitarian law and
to learn the truth in regard to these violations.”

International criminal law

47.  An international crime has been defined as an “act universally recognized as
criminal, which is considered a grave matter of international concern and for some valid
reason cannot be left within the exclusive jurisdiction of the state that would have control
over it in regular circumstances.”® International crimes can be found in treaty as well as in
customary law. International crimes have existed for several centuries; however,
international criminal law has, during the twentieth century, greatly evolved and today
addresses mainly the issue of individual criminal responsibility for a number of serious
violations of international humanitarian law and international human rights law. Therefore
in recent decades, international criminal tribunals have dealt mainly with war crimes,
crimes against humanity and the crime of genocide.

48.  The four Geneva Conventions of 1949 establish a system to repress through penal
sanctions a number of violations of the Geneva Conventions. Under article 146 of the
Geneva Convention 1V, the High Contracting Parties have the obligation to enact penal
sanctions for these particular violations, described as grave breaches, search for those
“alleged to have committed, or to have ordered to be committed” these acts and prosecute
them “before their own courts,” or hand over such persons to another State. Article 147
defines grave breaches as:
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Speech delivered by Prime Minister Ismail Haniya at the conference organized by the PCHR on “The
New Government and the Agenda for Human Rights”. Gaza, June 2006.

Text of the National Unity Government programme delivered by then Prime Minister Ismail Haniya
before the Palestinian Legislative Council, 17 March 2007.
http://Amww.islamicnews.net/Document/ShowDoc09.asp?DoclD=91477&TypelD=9& Tablndex=2
Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International Humanitarian
Law adopted and proclaimed by General Assembly resolution 60/147 of 16 December 2005. At:
http://www.ohchr.org/EN/Professional Interest/Pages/RemedyAndReparation.aspx

See e.g.: A/HRC/24/42 AIHRC/22/52; also the Turkel Commission: p. 106.

The Hostages Trial, Trial of Wilhelm List and others, United States Military Trial at Nuremberg, Law
Reports of the Trials of War Criminals, Volume VIII, p. 54
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..... those involving any of the following acts, if committed against persons or property
protected by the present Convention: wilful killing, torture or inhuman treatment, including
biological experiments, wilfully causing great suffering or serious injury to body or health,
unlawful deportation or transfer or unlawful confinement of a protected person, compelling
a protected person to serve in the forces of a hostile Power, or wilfully depriving a
protected person of the rights of fair and regular trial prescribed in the present
Convention, taking of hostages and extensive destruction and appropriation of property,
not justified by military necessity and carried out unlawfully and wantonly.”

49. In addition to the grave breaches of the Geneva Conventions, war crimes include
other serious violations of the laws and customs of war applicable in both international and
non-international armed conflict. These include, inter alia, violations of Common Article 3
of the Four Geneva Conventions,* as well the grave breaches contained in Additional
Protocol | to the 1949 Geneva Conventions. The war crimes defined as grave breaches in
the 1949 Geneva Conventions as well as the vast majority of other serious violations of the
laws a}_’gd customs of war are found in the Rome Statute of the International Criminal
Court.

50.  War crimes include crimes related to the violations of the rules on the conduct of
hostilities. These include,”® inter alia, directing attacks against civilians or civilian objects;
launching an attack with the knowledge that incidental loss of life and damage to civilian
objects would be excessive to the concrete and direct military advantage; launching
indiscriminate attacks; the use of human shields; killing or wounding by resorting to
perfidy; making medical units the object of an attack; making improper use of the
distinctive emblems of the Geneva Conventions; declaring that no quarter will be given; the
use of starvation as a method of warfare; acts whose primary purpose is to spread terror
amongst the civilian population; and using a prohibited weapon. War crimes are also
related to crimes against protected persons and property, which include, inter alia, murder
or wilful Kkilling; torture or inhuman treatment; extensive destruction or appropriation of
property not justified by military necessity and carried out unlawfully and wantonly;
collective punishments; and the taking of hostages.

51.  Individuals are criminally responsible if they commit, attempt to commit, plan,
order, or instigate war crimes. Persons are also liable for a crime if they aid, abet or
otherwise assist or facilitate the commission of a crime.> A military commander or another
superior is not only individually responsible for crimes he may have ordered or instigated,
but also for those crimes committed by forces under his command or effective control,
when he knew or should have known that such acts were being or were about to be
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Article 4 ICTR Statute, article 8 Statute of the ICC, article 3 Statute of the Special Court for Sierra
Leone. See also ICTY, Prosecutor v. Dusko Tadic, Decision of 2 October 1995, IT-94-1-AR72.
Article 8(2).

While most of the acts described in the paragraph amount to war crimes in both international and non-
international armed conflicts, there are some distinctions depending on the classification of the
conflict (see for example article 8 of the Rome Statute of the ICC). In addition, in some cases the
terminology used to describe an identical act will vary due to the classification of the conflict (for
example ‘murder’ and ‘wilful killing”).

Article 25 Rome Statue of the ICC, article 7(1) of the Statute of the ICTY and article 6(1) of the
Statute of the ICTR. See also ICRC, Database on Customary International Humanitarian Law, Rule
151.
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committed and failed to take all necessary measures to prevent, punish or report the
perpetrators of these acts.®

52.  The State of Palestine acceded to the Rome Statute of the International Criminal
Court on 2 January 2015, with the Statute entering into force on 1 April 2015. On 1
January 2015, the International Criminal Court received a declaration from the State of
Palestine accepting the jurisdiction of the Court since 13 June 2014.° The Prosecutor of the
International Criminal Court announced on 16 January 2015 the opening of a preliminary
examination into the situation in Palestine in order to establish whether the Rome Statute
criteria for opening an investigation are met.*®

Context

53.  The hostilities of 2014 erupted in the context of the protracted occupation of the
West Bank, including East Jerusalem, and the Gaza Strip, and of the increasing number of
rocket attacks on Israel. In the preceding months, there were few, if any, political prospects
for reaching a solution to the conflict that would achieve peace and security for Palestinians
and Israelis and realize the right to self-determination of the Palestinian people.

54.  The blockade of Gaza by Israel, fully implemented since 2007 and described by the
Secretary-General as “a continuing collective penalty against the population in Gaza”
(AJHRC/28/45, para. 70), was strangling the economy in Gaza and imposed severe
restrictions on the rights of the Palestinians. Two previous rounds of hostilities in the Strip
since 2008 had not only led to loss of life and injury but also weakened an already fragile
infrastructure. Palestinians have demonstrated extraordinary resilience in recent years,
living in an environment scarred by physical destruction and psychological trauma. In the
West Bank, including East Jerusalem, settlement-related activities and settler violence
continued to be at the core of most of the human rights violations against Palestinians. In
the absence of any progress on the political front, the risk of a flare-up of the situation was
evident.

55.  In the meantime, threats to the security of Israel remained all too real. Palestinian
armed groups increasingly launched rockets during June and July 2014. The discovery of
tunnels leading into Israel added to the sense of insecurity. According to one witness,
residents of her kibbutz experienced regular panic attacks after a tunnel discovery in March
2014 and the explosion of an alleged tunnel exit on 8 July. Several other infiltration
attempts were thwarted by the IDF during July and August.

56.  The events of summer 2014 were preceded by an agreement, reached on 23 April
2014 between the Palestinian Liberation Organization and Hamas, which sought to end
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Avrticle 28 Rome Statue of the ICC, article 7(2) of the Statute of the ICTY and article 6(2) of the
Statute of the ICTR. See also ICRC, Database on Customary International Humanitarian Law, Rule
152

United Nations Treaty Collection,

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XVIII-
10&chapter=18&lang=en

International Criminal Court, Palestine declares acceptance of ICC jurisdiction since 13 June 2014,
ICC-CPI1-20150105-PR1080. Available at:
http://www.icc-cpi.int/en_menus/icc/press%20and%20media/press%20releases/Pages/pr1080.aspx
International Criminal Court, The Prosecutor of the International Criminal Court, Fatou Bensouda,
opens a preliminary examination of the situation in Palestine, ICC-OTP-20150116-PR1083.
Available at:
http://Amww.icc-cpi.int/en_menus/icc/press%20and%20media/press%20releases/Pages/pr1083.aspx
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Palestinian divisions. On 2 June 2014, President Abbas declared the formation of a
Government of national consensus. The Government had yet to assume its full
responsibilities in Gaza when active hostilities broke out in the Strip in July 2014, thereby
leaving Hamas exercising government-like functions, as had been the case since June 2007.

57.  On 12 June 2014, three Israeli teenagers were kidnapped and brutally murdered in
the West Bank. In response, Israel launched an extensive search and arrest operation, which
lasted until the bodies of the teenagers were found on 30 June. On 2 July, a 16-year-old
Palestinian teenager from East Jerusalem was viciously murdered by being burned alive
and his body discovered in West Jerusalem in what appeared to be an act of revenge for the
murdered Israeli teenagers. Tensions in the West Bank, including East Jerusalem, ran high,
and were further fuelled by a rise in extreme anti-Palestinian rhetoric. Widespread protests
and violent clashes ensued between Palestinians and the Israel Defense Forces.

58.  On 7 July 2014, the Israel Defense Forces commenced operation ‘Protective Edge’
in the Gaza Strip, with the stated objective of stopping the rocket attacks by Hamas and
destroying its capabilities to conduct operations against Israel. The operation began during
Ramadan, the Muslim month of fasting. After an initial phase focused on airstrikes, on 17
July 2014, Israel launched a ground operation, which it declared sought to degrade “terror
organisations’ military infrastructure, and [... neutralize] their network of cross-border
assault tunnels”. A third phase began on 5 August and was characterized by alternating
ceasefires and on-going air strikes. The operation concluded on 26 August when both Israel
and Palestinian armed groups adhered to an unconditional ceasefire.

Principal findings and conclusions

The Gaza Strip and Israel

Rocket, mortar and tunnel attacks against locations in Israel

59.  Up to ten organized armed groups, often linked to political movements of various
ideologies, were active in Gaza in the summer of 2014. However, their military capacity
and their level of involvement in the hostilities against the IDF varied significantly. Several
of these groups not only fired rockets and mortar shells but also participated in military
engagements with the IDF.

60.  During the hostilities, the two largest and best-equipped groups, the 1zz Al Din Al
Qassam Brigades and Al Quds Brigades, regularly issued statements regarding attacks.
Security experts have noted that while the Al Qassam Brigades may have targeted civilians
in the past as part of its military strategy,® in 2014 its declared official policy was “to focus
on military or semi-military targets and to avoid other targets, especially civilians.”

61. The Al Nasser Salah Al Din Brigades, which is the military wing of the Popular
Resistance Committees was the third largest organized armed group operating in Gaza in
2014. The other groups with a similar type but lower level of engagement include: the Abu
Ali Mustafa Brigades, the military wing of the Popular Front for the Liberation of Palestine
or “PFLP”; the Gaza branch of the Al-Agsa Martyrs Brigades, Fatah’s military wing; the
National Resistance Brigades;®® and the military wing of the Democratic Front for the
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Liberation of Palestine (DFLP). Other, smaller armed groups are present in Gaza but it
remains unclear whether they participated in the 2014 hostilities.

62.  While the relationship between Hamas and Islamic Jihad and their respective armed
wings was a competitive one in the past, during the 2014 escalation in Gaza they are
reported to have coordinated their actions®. In addition, it appears that other armed groups
coordinated their military activities to a certain degree and also conducted joint operations.
In an interview, the spokesman for Abu Ali Mustafa Brigades, the military wing of the
Popular Front for the Liberation of Palestine, said there was a joint operations room where
each Palestinian armed group had a representative. He indicated that they had carried out
operations together.®’

63.  The military capability of these groups is reported to have significantly improved in
recent years. The Israel Defence Forces estimate the rocket arsenals of the Al Qassam
Brigades and Al Quds Brigades at 6000 and 5500 respectively®. Whereas the majority of
rockets can cover a range of up to 20 km, longer-range rockets appear to have been
acquired by Palestinian armed groups in recent years (with a range of up to 200 km).*

64. Amnesty International reports that these groups “have produced, upgraded or
smuggled in thousands of BM-21 Grad rockets with ranges varying from 20 km to 48 km”,
in addition to locally produced rockets reaching as far as 80 km, such as the M-75 and J-
807. The majority of rockets fired by Palestinian groups have no guidance system.™
Mortars, reportedly with a range of up to 8 km, have been actively used along the Green
Line.”? Other weapons include rocket-propelled grenades, home-made drones, SA 7 Grail
anti-aircraft missiles, Kornet 9M133 anti-tank guided missiles, and a wide array of small
arms, rifles, machine guns and hand grenades.”
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Al-Akhbar, Abu Jamal: Military spokesman Abu Ali Mustafa Brigades, interview of 2 September
2014. http://www.al-akhbar.com/node/214694.
http://www.idfblog.com/blog/2014/07/10/6-million-lives-in-danger-the-deadly-rocket-arsenal-of-
hamas/

Rockets - Qassam 1 (4 km), Qassam 2 (10 km). Qassam 3 (12 km), Grad (20 km), WS 1E upgraded
Grad (45 km), Fadjr 5 or Gaza produced M75 or J 80 (75 km), M302 Khaibar or Gaza produced R
160 (100 — 212 km), 22mm Katyusha (30 km); see:
http://www.globalsecurity.org/military/world/para/hamas-gassam.htm
http://www.aerospaceweb.org/question/weapons/q0279.shtml
https://www.bing.com/images/search?g=hamas+rocket+types&id=5ECD09F1A672B81DE1194B648
F144190A9CC61C3&FORM=IQFRBA

http://Aww.jewishpolicycenter.org/gaza-watch/data/
http:/Aww.nbcnews.com/storyline/middle-east-unrest/hamas-firing-china-designed-syria-made-m-
302-rockets-israel-n152461

https://www.amnesty.org/en/documents/mde21/1178/2015/en/, p.9; see also: Israel, Ministry of
Foreign Affairs, Hamas’ Violations of the Law, footnote 9
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza2014/Pages/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015.

http://imww.ohchr.org/Documents/Countries/PS/A.HRC.28.80.Add.1.doc ;
http://www.foreignaffairs.com/articles/141698/mark-perry/gazas-bottle-rockets

Amnesty International, Unlawful and deadly. Rocket and Mortar Attacks by Palestinian Armed
Groups during the 2014 Gaza/lsrael Conflict, March 2015, p.17.

Gaza Conflict Task Force commissioned by the Jewish Institute for National Security Affairs
(JINSA), 2014 Gaza War Assessment: The New Face of Conflict, Report of March 2015, pp. 61-62
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Rocket and mortar attacks

65.  “There have been many operations we carried out jointly with the brothers in Al-
Qassam, such as hitting Tel Aviv, Beersheba and Ashdod as well as engaging the Special
Forces east of Khan Younis.”

Abu Ahmad, spokesman of Saraya al-Quds’*

66. Between 7 July and 26 August 2014, Palestinian armed groups fired several
thousand projectiles towards Israel killing six civilians.” According to Ministry of Health
statistics, up to 1600 Israelis were injured, including over 270 children.”® Of these, Magen
David Adom, Israel’s national emergency medical service, reported that it treated at least
836 people for different types of injuries, including 36 people wounded by shrapnel, 33
people hurt by shattered glass or building debris, and 159 people injured in the rush to reach
shelters’’. According to the United Nations, 4881 rockets and 1753 mortars were fired
towards Israel during the summer, Official information available from Israel has a lower
figure of 4500 projectiles fired by Palestinian armed groups during this period, but it does
not provide a breakdown between rockets and mortars.”

67. As a result of the many projectiles fired during the 2014 hostilities, thousands of
people in southern Israel left their homes®® and moved to areas less affected by the attacks.
The Government of Israel estimates that approximately 10,000 civilians were displaced, &
and OCHA reports that as many as 70 per cent of residents in communities near Gaza left
their homes.®? Witnesses told the commission that, for instance, up to a quarter of the
inhabitants of Kibbutz Nirim, located 1.7 km from Gaza, including 110 children®, were
displaced towards the north. Those who stayed had to run into shelters or safe rooms each
time a siren warned them that a rocket or mortar had been fired in the vicinity.
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Echorouk, Exclusive Interview with Abu Ahmad, the spokesman of Saraya al-Quds, 14 August 2014,
carried by Free Palestine Agency,
http://www.palestineafree.com/index.php?id=26436#.VYGGj_mgpHw

For a list see Israel, Ministry of Foreign Affairs, Hamas’ Violations of the Law, footnote 13
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza2014/Pages/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015.;
http://imwww.shabak.gov.il/English/EnTerrorData/Reports/Pages/Monthly0814.aspx,
http://www.shabak.gov.il/English/EnTerrorData/Reports/Pages/Monthlysummary%E2%80%93July2
014.aspx ; http://www.idfblog.com/blog/2014/07/19/fallen-soldiers-operation-protective-edge/

Quoted in Israel, Ministry of Foreign Affairs, Hamas’ Violations of the Law, p. 4
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza2014/Pages/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015.

http://Amww.mdais.com/316/7004.htm

UNDSS figures quoted by OHCHR: A/HRC/28/80/Add.1, para. 24

Israel, Ministry of Foreign Affairs, Hamas’ Violations of the Law, p. 1
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza2014/Pages/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015.

Israel, Ministry of Foreign Affairs, Hamas’ Violations of the Law, p. 9
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza2014/Pages/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015.

Israel, Ministry of Foreign Affairs, The Threat to Israel’s Civilian Population and Civil Defence
Measures, p. 16. http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza2014/Pages/2014-Gaza-Conflict-
Factual-and-Legal-Aspects.aspx, accessed on 30 May 2015.

OCHA Occupied Palestinian Territory, Gaza Emergency Situation Report, 28 August 2014. Available
at: http://www.ochaopt.org/documents/ocha_opt_sitrep_28 08_2014.pdf
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Communities within 2 km of Gaza were given 30 seconds or less to heed the warnings and
in some cases this was reduced to as little as 3 seconds.®

68.  As a result of Israel’s lack of cooperation and denial of access to its territory, the
commission faced difficulty in identifying victims who had been injured in rocket attacks
and was unable to examine individual cases in detail. However, the commission was able to
speak to witnesses and victims of a number of mortar attacks which were the cause of the
majority of civilian deaths in Israel.

Rocket attacks

69.  The Al Qassam Brigades issued a statement indicating that on 19 July 2014 they had
fired three M75 rockets at the town of Dimona®. It appears that one of them killed Ouda Al
Waj and injured at least 3 other people, including 2 children, in the nearby Bedouin
settlement of Kaser Al-Ser.® These Bedouin settlements in the Negev Desert, which
typically consist of makeshift houses, are not covered by the Iron Dome defence system or
equipped with warning systems and shelters®’. As pointed out by Amnesty International,
the village of Kaser Al-Ser was recognized by the State of Israel in 1999, but its
infrastructure remains rudimentary and it is threatened by demolition. According to
Amnesty International, the family did not receive compensation from the authorities after
the attack because the victim’s home was due to be demolished anyway.®

70. In addition, a number of other incidents were brought to the commission’s attention.
According to official Israeli sources, on 26 August 2014 at 6.30 a.m. a rocket hit a home in
Ashkelon, injuring at least 20 people, including 3 children.®® On 22 August 2014, a Grad
rocket struck near Gan Yavne, injuring Netanel Maman, an IDF soldier on home leave, and
five other people. Netanel Maman died a week later as a result of shrapnel injuries to his
head. According to Israeli sources, Hamas claimed responsibility for that attack.*
Additional information on several incidents in which rocket attacks injured civilians was
provided in documentation published by Israel’s Ministry of Foreign Affairs.”" This also
included information regarding incidents in which schools and other buildings dedicated to
children were hit by rockets.”

WO009; see also: Israel, Ministry of Foreign Affairs, Hamas’ Violations of the Law,
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza2014/Pages/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015. p. 7;

http://alresalah.ps/ar/post/97342; http://fpnp.net/site/news/25768
https://www.amnesty.org/en/documents/mde21/1178/2015/en/; Israel, Ministry of Foreign Affairs,
Hamas’ Violations of the Law, footnote 13
http://mfa.gov.il/MFA/ForeignPolicy/IsraelGaza2014/Pages/2014-Gaza-Conflict-Factual-and-Legal-
Aspects.aspx, accessed on 30 May 2015.
http://Aww.mcclatchydc.com/2014/07/20/233867/israels-bedouin-defenseless-against.html

7 http://ua.amnesty.ch/urgent-actions/2014/08/203-14/ua-203-14-english;
http://www.timesofisrael.com/negev-bedouin-defenseless-as-man-killed-4-injured-by-gaza-rocket/
https://www.amnesty.org/en/documents/mde21/1178/2015/en/, pp.20-21

MFA on 26 August 2014; at: http://mfa.gov.il/mfa/foreignpolicy/terrorism/pages/rise-in-rocket-fire-
from-gaza-3-jul-2014.aspx

% MFA on 29 August 2014; at: http://mfa.gov.il/MFA/ForeignPolicy/Terrorism/Victims/Pages/Netanel-
Maman.aspx

Israel, Ministry of Foreign Affairs, The Threat to Israel’s Civilian Population and Civil Defence
Measures, pp. 8-9 http://mfa.gov.il/MFA/ForeignPolicy/lIsrael Gaza2014/Pages/2014-Gaza-Conflict-
Factual-and-Legal-Aspects.aspx, accessed on 30 May 2015.
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Mortar attacks

71.  The commission examined the killings of four other people and an incident leading
to one person being seriously injured by mortar fire close to the Green Line in Israel.
According to information received, mortar attacks targeting Israeli towns near the Green
Line increased significantly during the final week of the conflict.*®

72. 23 July mortar attack hitting a greenhouse: On 23 July 2014, a 36 year-old
agricultural migrant worker from Thailand was killed in a greenhouse located close to the
Green Line fence in Netiv Ha’sara, Ashkelon Coast Regional Council, by shrapnel from a
mortar shell, apparently fired by Hamas militants. Narakorn Kittiyangkul was hit while
sitting next to an Israeli co-worker enjoying his lunch break. Amnesty International
reported that a total of three shells fell in the area, with the third hitting the group of
workergé94 The witnesses said that the victim had been working on the farm for only a
month.

73.  The incident took place in a farm that borders the Israeli perimeter fence around the
Gaza Strip in the north, close to the Erez crossing®™where there is a small permanent
military base. While the precise location of the strike is unknown, based on available
information provided to Amnesty International by the Magen David Adom emergencies
coordinator %" and measurements on google maps, it is likely that the mortar landed in an
area located between 100 and 800 meters from the military base. The commission notes that
this military base appears to have been targeted by Palestinian armed groups several times
during the hostilities.”

74.  Witnesses told the commission that in another incident several weeks later, the siren
sounded and an explosion was heard resulting in damage to all the cars in Netiv Ha’sara.
Many residents then decided to leave, including three other migrant co-workers of the Thai
victim. Witnesses identified trauma and persistent fear of the tunnels as core features of
everyday life for people in the kibbutz during the hostilities, and many members are said to
require therapeutic counseling”:

“It isn’t post traumatic stress because it’s on-going. It is sequential trauma, one thing after
another. It wears you down and makes you more vulnerable.”

75.  Several witnesses interviewed by the commission expressed empathy for the
civilians in Gaza who they say are trapped in a warzone without access to economic
opportunities and protection, such as shelters and radar systems.’®* For example, a witness
stated:
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Amnesty International, Unlawful and deadly: Rocket and mortar attacks by Palestinian armed groups
during the 2014 Gaza/lsrael conflict, 26 March 2015, p. 17

W010 and W011; Amnesty International submission to the Col, page 13. See also:
http://mfa.gov.il/MFA/ForeignPolicy/Terrorism/Pages/Rise-in-rocket-fire-from-Gaza-3-Jul-
2014.aspx;

W010 and WO011

W010 and W011; Amnesty International submission to the Col, page 14.

Amnesty International, Unlawful and deadly: Rocket and mortar attacks by Palestinian armed groups
during the 2014 Gaza/lsrael conflict, 26 March 2015, p. 28

Mortar attack which hit Erez a military base at Erez on 15 July 2014 and mortar attack which hit the
adjoining crossing on 24 August 2014

Refer to section V1. A. for further details.
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“As long as the people on the other side of the border don’t have security and a way to live
side by side, this is going to continue. | want to tell this to the leaderships of both sides. We
need to achieve dignity and liberty for the other side as well. %

76. 22 August mortar attack on Kibbutz Nahal Oz: On 22 August 2014, Daniel
Tregerman, aged 4, was killed by a mortar shell in his home at Kibbutz Nahal Oz in the
Sha’ar Hanegev Region about 2 km from the Gaza Green Line. '® The boy was playing
with his two younger siblings inside the house when a mortar struck the family car and
spread shrapnel that killed Daniel. His mother told the commission that the family had left
the kibbutz one day before the start of Operation “Protective Edge” because rockets had
been fired from Gaza over the previous two weeks. On 21 August, the family had returned
to the kibbutz because they believed that the violence was over, although they said their,
“suitcases remained ready because [they] knew that Hamas could break the ceasefire at any
time”.2® As the explosion occurred only three seconds after the siren warning, the parents
who had taken the two younger siblings to the safe room had no time to take Daniel with

them™®.

77. In a media interview, Daniel’s father said that his wife had wanted him to call for
help but he knew that their son had already died. In his words, “there was no need for
anyone to come [...]. We are trying to leave this inferno and we are leaving Daniel
behind.”*% The father realized later that he himself was injured by shrapnel in the legs.'”’
Daniel’s mother told the commission that on the same day her son died another woman was
injured by a Qassam rocket in the same kibbutz.'® Daniel’s mother described the 2014
hostilities as more violent than previous conflicts, particularly as the civilian population
was under a persistent threat of rocket and tunnel attacks. She called for an end to the
violence, which continues to cause suffering to mothers on both sides:

“We the people living in Israel want to live in peace and not under threat of terrorism. |
would like our neighbours in Gaza to have a good and happy life and their children to go to
school, and they can do this if they do not live under terrorism.” *°

78.  Israeli media sources report that over 90 rockets and mortar shells were fired from
Gaza into Israel on 22 August and sirens sounded across southern and central Israel as a
barrage of rockets was launched in the late afternoon.**® According to OCHA, most of these
rockets were fired indiscriminately and they fell in open areas or were intercepted by the
Iron Dome System™*. According to a media report of 26 August, the Al Qassam Brigades
stated that they had targeted the IDF’s chief of staff, Benny Gantz, in Nahal Oz on Friday
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WO040; see also: http://mfa.gov.il/MFA/ForeignPolicy/Terrorism/Victims/Pages/Daniel-
Tragerman.aspx; and http://mfa.gov.il/MFA/InternatlOrgs/Issues/Pages/Letter-by-parents-of-Daniel-
Tregerman-to-UN-Secretary-General-Ban-Ki-moon-4-September-2014.aspX ;

W040

WO040; Another witness who works with trauma victims in Israel confirmed that many Israeli families
with children who live close to the Gaza Green Line, evacuated the area during the 2014 hostilities.
Statement of WO009 to the Col; see also
http://mfa.gov.il/MFA/ForeignPolicy/Terrorism/Victims/Pages/Daniel-Tragerman.aspxX ;
http://Aww.ynetnews.com/articles/0,7340,L-4563633,00.html and Amnesty International submission
to the Col, p 16.
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Amnesty International submission to the Col, page 16
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http://mfa.gov.il/MFA/ForeignPolicy/Terrorism/Victims/Pages/Daniel-Tragerman.aspx
http://mfa.gov.il/MFA/ForeignPolicy/Terrorism/Victims/Pages/Daniel-Tragerman.aspx
http://mfa.gov.il/MFA/InternatlOrgs/Issues/Pages/Letter-by-parents-of-Daniel-Tregerman-to-UN-Secretary-General-Ban-Ki-moon-4-September-2014.aspx
http://mfa.gov.il/MFA/InternatlOrgs/Issues/Pages/Letter-by-parents-of-Daniel-Tregerman-to-UN-Secretary-General-Ban-Ki-moon-4-September-2014.aspx
http://mfa.gov.il/MFA/ForeignPolicy/Terrorism/Victims/Pages/Daniel-Tragerman.aspx
http://www.ynetnews.com/articles/0,7340,L-4563633,00.html
http://www.ynetnews.com/articles/0,7340,L-4563633,00.html
http://www.timesofisrael.com/four-year-old-boy-killed-in-mortar-attack-on-shaar-hanegev/
https://www.ochaopt.org/documents/ocha_opt_sitrep_25_08_2014.pdf

A/HRC/29/CRP.4

24

22" August. The Al Qassam Brigades had received information that a convoy including a
senior Israeli officer would arrive and they believed it would be Benny Gantz and therefore
directed mortar and rocket-propelled grenades at the area around the convoy.'? The
presence of Benny Gantz at Nahal Oz during the attack was confirmed and made public in
Israeli media reports on 23 August.**® According to a media article published on 24 August,
Israeli security forces suspected that “Hamas has succeeded in identifying in a few
incidents when and where VIP visits occur. On several such occasions, Hamas has launched
rockets and fired mortar shells on the southern Kibbutzim during these visits.”*** Based on
the information available, the commission cannot exclude that the intended target of the
tragic attack of 22 August on Kibbutz Nahal Oz was the IDF Chief of Staff.

79. 26 August mortar attack on Kibbutz Nirim: On 26 August, Ze'ev Etzion and
Shahar Melamed were killed by a mortar as they tried to repair the electricity lines that had
been damaged by Palestinian projectiles earlier in the day in Kibbutz Nirim, Eshkol region.
While three other people suffered minor injuries in the attack®, Gad Yarkoni, who
travelled to Geneva to speak to the commission, had to have both his legs amputated as a
result of his injuries."® He saw his two colleagues lying close by and realized that his legs
were severely injured when the alarm went off again and he could not move. It was not
possible to evacuate him immediately by helicopter because the shelling continued despite
the agreed ceasefire. He said he was flown to a hospital by helicopter and when he woke up
there 13 days later, he was told that he had lost both legs.'*” The Al Qassam Brigades
announced that they had targeted Kibbutz Nirim and various other communities in the
vicinity of Gaza with 107 mm mortars on the day of the attack''®. The type of weapon used
was consistent with the testimony of kibbutz residents.**®

80.  Residents of the kibbutz struggled to cope with the fear resulting from the loss of
two community members, both of whom were said to have been key figures in the
community.’® One witness gave an account of the trauma experienced by the residents of
the kibbutz during the summer as 150 mortars hit the area, despite the apparent absence of
an IDF military base in the vicinity. He also said there had been no military activity in the
area for two days prior to the attack.’** However, another witness told the commission that
tanks were deployed in the fields near the kibbutz at the time of the attack, although there
were fewer than during the ground invasion because the IDF had already pulled out several
units by 26 August."? This witness’s house was also hit by a mortar on that day, which
caused significant damage to the walls, the windows and the air conditioning system. This
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Ajnad News, Qassam emphasizes target Gantz on Gaza Border.
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Amos Harel and Gili Cohen, Israel Assess: Hamas is launching rockets on the south during VIP
visit's, Haaretz, 24 August 2014. http://www.haaretz.co.il/news/politics/.premium-1.2413881

WO074, see also http://www.timesofisrael.com/kibbutz-member-killed-by-mortar-shell-laid-to-rest/
WO074, Gad Yarkoni on 15 January 2015
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witness claimed that the mortar attacks reflected a strategy by Hamas to target Israeli
civilians living close to Gaza, once the Palestinian armed groups realized that the Iron
Dome defense system was more effective in larger cities in the north. The witness
confirmed that a quarter of the 400-strong population of the kibbutz had been evacuated
throughout the conflict to locations in the north. The evacuation, the third of its kind since
2008, was conducted according to the kibbutz’s emergency plan, and was not orchestrated
by the Israeli Government.

81.  Eshkol Kindergarten: On 21 August at 10 a.m., a number of mortars that appear to
have been fired from Gaza hit a kindergarten in Eshkol, located about 2 km from the Green
Line, severely injuring one person.

82.  An eyewitness, Jehan Berman, told the commission that he and his wife had gone to
the kindergarten to celebrate the birthday of their 3-year-old son. They first heard an alarm,
followed by the sound of mortars five seconds later. They moved inside the building where
17 children and 3 female guards were present. A first mortar hit, then two minutes later, a
series of mortar strikes followed.

83. “We counted 13 mortars in total. One of the mortars hit a tree next to the school
and, since it exploded in the air, all the debris fell towards the ground, crossed the window,
crossed my upper left shoulder and then landed on the wall, at 15 cm from my wife. The
debris fractured the scapula in 5 pieces, destroyed the cartilage and touched the lung as
well. I fell on the ground and started screaming because | was in so much pain, although |
did not lose consciousness. | felt a massive pain in my left hand. The ambulance arrived
soon after. [...Later, in the hospital] I realised how lucky I was after I was informed that
the debris travelled at just 2cm from a major artery in my heart. So I'm happy to be alive
today. | am recovering from this nightmare but the road is long. My movements are
extremely limited and I undergo daily physiotherapy sessions. [...] My aim now is to tell
everyone what happened and to say that this needs to stop. In Eshkol living under the
constant threat from Hamas is a real suffering. ”***

Factual assessment

84.  According to the Government of Israel, approximately 4,000 of the 4,500 rockets
and mortars fired by Palestinian armed groups were directed at Israeli cities, towns and
residential communities; 250 landed accidentally in Gaza; and the rest were directed at IDF
troops in Gaza.***

85.  The authorities in Gaza assured the commission that Palestinian armed groups did
not target civilians and complied with international humanitarian law, and that any such
action was not deliberate. They maintained that Palestinian rockets are ‘primitive’ and not
very technologically advanced but nevertheless the factions attempted to direct their rockets
at military targets in Israel.**®

86.  The commission requested detailed information from the Government of Israel on
where the rockets and mortars fired by Palestinian armed groups in Gaza actually landed so
as to make a more detailed assessment of the proportion of cases in which they were
directed at densely populated areas in Israel. Unfortunately, the Government of Israel did
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not provide a response, which made it difficult for the commission to determine the extent
to which attacks directed at the civilian population in Israel.

87. A letter was sent to the State of Palestine requesting information on the objective
and targets of the rocket and mortar firing, as well as information on the type of rockets
used by Palestinian armed groups in Gaza. A similar letter was sent to Hamas. The
commission did not receive a response to these specific requests for information.

88.  The commission notes that a number of military objectives are located in various
parts of Israel, in some cases in the immediate vicinity of built up areas such as the Hatzor
airbase, or in the case of the IDF Headquarters, in the midst of a densely populated area. In
addition, during the escalation of hostilities, the number of IDF positions in the south of
Israel around Gaza, sometimes close to civilian communities, was higher than usual, as this
area V\llis used to position artillery and as a staging ground for the IDF ground operation in
Gaza.

89.  Several statements were made by armed groups indicating that in some cases, they
intended to target military objectives in Israel. For instance, in a press conference the
spokesperson of the National Resistance Brigades in Gaza said that the groups had fired
projectiles towards “military positions along the Gaza border.”'?’ The examination of
messages posted between 3 and 26 August 2014 on the unofficial English twitter account of
the Al Qassam Brigades clearly distinguishes between attacks directed at Israeli cities and
attacks targeting military objectives in Israel.*?

90. However, in the vast majority of individual rocket and mortar attacks, the
commission does not have information on the intended targets, but notes that Palestinian
armed groups announced that they intended to attack population centres in Israel** and
declared responsibility for launches directed at different places in Israel.*** For instance, on
7 July a communiqué of the Al Qassam Brigades stated, “Shelling military bases ‘Nitifot,
Ofokeem, Ashdod & Asqalan’ with (35) missiles.”**" With regard to this statement the
commission notes that it appears that the Al Qassam Brigades intended to target Israeli
towns but decided to characterise them as military bases. On 3 August 2014, the Al Qassam
Brigades issued a statement confirming their intention to target Israeli civilians in response
to Israel’s “targeting of Palestinian civilians in their homes and shelters.”**? On 8 August,
Al Qassam Brigades tweeted, “All Zionist cities will be targeted daily until all of our
demands are met.”** In an Al Jazeera news report a member of the Al Qassam Brigades
mortar unit, allegedly deployed along the Green Line in Khuza’a, declared that from their
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location they had attacked several “settlements and military concentrations.”*** During a
press conference the spokesperson of the National Resistance Brigades in Gaza stated that
the groups had fired projectiles towards “Isracli towns and settlements.”*® In addition,
maps of some of the areas neighbouring Gaza showing the impact points of rockets and
mortars provided in documentation made available by Israel, appear to indicate a
concentration of impact points around built up areas close to the Green Line.**

91.  Mortar fire by the Palestinian armed groups appears to have often been aimed at
specific targets and is more precise than the rockets in the armed groups’ arsenal.™®’" In
numerous cases mortars fired by Palestinian armed groups targeted IDF forces.*® While
some of these attacks were directed at IDF troops inside Gaza,"*® a number of mortar
attacks were directed at IDF positions and troop concentrations inside Israel in the vicinity
of the Gaza Strip. For instance, on 16 July 2014 IDF assembly zones close to the Erez
crossing were targeted, resulting in the death of a civilian who was distributing food to
soldiers.**® The IDF acknowledges that approximately 10 IDF soldiers were killed along the
Green Line seemingly in Israel, in the course of a number of attacks during which mortars
appear to have been fired at IDF forces.***

92. In a few instances it appears that Palestinian armed groups in Gaza attempted to
warn civilians in Israel of attacks that might affect them. For example, according to
information provided by the Ministry of Foreign Affairs of the State of Palestine, on 12
July 2014 an armed group in Gaza announced in Arabic and Hebrew that it would carry out
an attack on Tel Aviv and specified the time at which the attack was to take place.* On
another occasion, according to media reports, the Al Qassam Brigades issued a warning to
airlines not to fly to Ben-Gurion airport as it considered the airport to include a military
base.’*® On 20 August 2014, the Al Qassam Brigades, through a press release issued in
English, once again warned international airlines not to fly into Tel Aviv starting from the
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following morning, and asked residents of communities located in the vicinity of Gaza to
avoid returning home, or to remain inside shelters.***

Legal analysis

93.  Palestinian armed groups appear to have provided advance warning in a very few
instances before launching attacks that may have killed Israeli civilians. In particular the
commission notes that a warning was issued on 20 August 2014 through a press statement
of the Al Qassam Brigades instructing residents of communities located in the vicinity of
Gaza to avoid returning home, or to remain inside shelters until further notice**®. This
preceded the increased firing of mortars towards the areas in the Gaza “envelope” during
the last week of the conflict.**®

94.  The customary rule of international humanitarian law reflected in article 57(3) of
Additional Protocol I,**" provides that “effective advance warning shall be given of attacks
which may affect the civilian population, unless circumstances do not permit.” While the
obligation to provide warnings is not absolute (for example if the element of surprise or the
speed of response are essential in the attack), any warning issued must be effective. While
international humanitarian law does not specify what the required elements are for a
warning to be considered effective, the commission considers that two of the main
requirements are (1) that the warning is crafted in a way that will be understood by those to
whom it is addressed; and (2) that the warning can be acted upon, meaning that what the
warning requires can be realistically complied with.

95.  With regards to the instances of warnings mentioned above, regardless of the
legality of the attacks with which they are associated, it appears that they were of a nature
that could be acted upon. Airlines were warned in advance of the possible targeting of the
airport, providing them with the time to suspend flights. Warning civilians in Tel Aviv that
a rocket would be fired in the direction of the city at 9 p.m. provided the opportunity for
residents to seek shelter. Warning civilians to evacuate communities located in the vicinity
of the Green Line could also realistically be acted upon because -- unlike in Gaza --
residents could flee to other areas of Israel less exposed to threats, in great part due to the
existence of the Iron Dome system. The main concern regarding the effectiveness of these
warnings is whether they fulfilled the first requirement of being understood. Indeed, this
presupposes that those to whom the warning is addressed actually received it. It appears
that the warnings were issued through the Internet and press statements. While in some
cases, the warnings or certain parts were replicated in the media, it is not clear that the
methods of transmission used could ensure that they reached the intended public. However,
it is also not clear what other methods of transmitting the warnings were available to armed
groups in Gaza.

96.  The issuing of warnings is only one of the precautionary measures described in
article 57 of Additional Protocol 1. Regardless of their effectiveness, the fact that warnings
were issued does not relieve the attacking party of the other specific precautionary
measures mentioned in article 57. The general obligation to take constant care to spare the
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civilian population and objects remains valid throughout the attack, even if specific
precautionary measures such as warnings have been implemented. Article 57(5) clearly
establishes that the adoption of precautions does not modify the prohibition of attacking
civilians and civilian objects or of launching indiscriminate attacks.

97.  The majority of projectiles fired by Palestinian armed groups consisted of rockets
that at best were equipped with only rudimentary guidance systems and in the vast majority
of cases had none at all. The ICRC Commentary on Additional Protocol I describes “long-
range missiles which cannot be aimed exactly at the objective” as the primary example of
means of combat which cannot be directed at a specific military objective.’*® The rockets
available to armed groups in Gaza are unguided and inaccurate. Estimates, confirmed by
the commission, indicate that the Fajr-5'*° and similar J-80 and M-75 rockets can land as
far as 3 km from any intended target. The longer range rockets, such as the R-160, can land
as far as 6 km away from the target because their accuracy decreases with range.™ Such
rockets cannot be directed at a specific military objective and therefore strikes employing
these weapons constitute indiscriminate attacks in violation of the customary rule reflected
in article 51(4) of Additional Protocol 1.™®' The limitations of the military arsenals of
Palestinian armed groups was advanced™? as a reason for their failure to attack precisely
military targets. The military capacity of the parties to a conflict is irrelevant to their
obligation to respect the prohibition against indiscriminate attacks.

98.  While the commission cannot know what the intended target of each rocket attack
was, statements made by Palestinian armed groups with regard to the firing of rockets
indicate intent to direct those attacks against civilians. In addition, international tribunals
have ruled that in certain circumstances, indiscriminate attacks may qualify as direct attacks
against civilians.™®® The launching of rockets by Palestinian armed groups may therefore
amount to war crimes.***

99.  The impossibility for Palestinian armed groups to direct rockets towards military
objectives raises the question as to what military advantage the Palestinian armed groups
could expect to obtain from launching these rockets. Given the apparent absence of any
possible military advantage, and statements by Palestinian armed groups that they intended
to hit Israeli cities, the commission cannot exclude the possibility that the indiscriminate
rocket attacks may constitute acts of violence whose primary purpose is to spread terror
amongst the civilian population, in violation of the customary rule reflected in article 51(2)
of Additional Protocol I and article 13(2) of Additional Protocol 11.%*®

100. The commission cannot know what the intended targets of the different mortar
attacks were because of the IDF military manoeuvres and the presence of numerous IDF
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positions and bases in lIsrael in the vicinity of the Green Line during the hostilities.
However, statements on unofficial twitter accounts apparently related to Al Qassam
Brigades, as well as statements by members of armed groups in television news reports,**®
indicate in some cases, their intent to strike military objectives, whereas other statements
clearly spell out the intent to target civilian communities.™’

101. As mortars can be directed at a specific target, if they were used to target civilians or
civilian objects this would be a violation of the principle of distinction and would qualify as
a direct attack against the civilian population and therefore amount to a war crime. **®

102. In the cases in which attacks were directed at military objectives located amidst or in
close vicinity to civilians or civilian objects, mortars are not the most appropriate weapon.
The imprecise nature of mortars makes it difficult for an attacking party using this weapon
in an area in which there is a concentration of civilians to distinguish between civilians and
civilian objects and the military objective of the attack, and to limit its effects as required
by international humanitarian law. Therefore, the use of such weapons with wide area
effects by Palestinian armed groups against targets located in Israeli towns and villages, and
the possible indiscriminate effects, are likely to constitute a violation of the prohibition of
indiscriminate attacks.'*®

103. The use of mortars against military objectives located in populated areas also raises
concerns with regard to the principle of precaution in attack. Indeed parties to the conflict
must take all feasible precautions in the choice of weapons with a view to avoiding or at
least to minimizing incidental civilian loss of life.*®

Tunnels

104.  “All the time I was living in fear. So if my husband forgot to lock a door or window I
was hysterical that someone would come in and take one of the children. Eventually we
decided to move. ™

Israeli mother

105. According to the IDF, they discovered 32 tunnels, 14 of which extended beyond the
Green Line into Israel.*®* The tunnels have been described by an IDF engineer as wide
tunnels, in which a man can walk upright, dug deep beneath the surface with sides
reinforced by layers of concrete and with internal communication systems. *** In one tunnel,
three motorcycles were allegedly found by the IDF. One witness who had seen one of the
decommissioned tunnels said she was, “struck by the complexity of the tunnel and how
well-built it was with a solid cement structure and a full electricity grid.”*®*
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106. The discovery of these tunnels and their use by Palestinian armed groups during the
hostilities caused great anxiety among Israelis that the tunnels might be used to attack
civilians. One witness told the commission, “When it’s quiet we get even more afraid
because we don’t know what things can come from the ground. Since April, everyone was
afraid and uncomfortable about the tunnels.” Another witness said, “There was a tunnel just
behind the greenhouses. In a way, they are more scary than rockets because with the tunnels
there’s no chance of being warned. Some people won’t let their children go outside.”'*

107. Official Israeli sources describe “cross-border tunnel attacks” as one of “two
primary means to target Israeli civilians,'®® explaining that, “Hamas placed tunnel openings
close to residential communities in Israel”. They provided four examples of incidents in
which members of Palestinian armed groups emerged from tunnel exits located between 1.1
and 4.7 km from civilian homes. According to the Ministry of Foreign Affairs, in all these
cases the members of armed groups encountered IDF troops “obstructing their ability to
carry out attacks against civilians.” **’

108. The commission cannot conclusively determine the intent of Palestinian armed
groups with regard to the construction and use of these tunnels. However, the commission
observes that during the period under examination, the tunnels were only used to conduct
attacks directed at IDF positions in Israel in the vicinity of the Green Line, which are
legitimate military targets. A resident of a kibbutz located 1.7 km from Gaza told the
commission, “We hear that tunnels are mostly to harm soldiers but that doesn’t stop
families from being afraid”.*®® Another witness explained how he had not been allowed,
even as an Israeli journalist following soldiers, to go into a tunnel as it was too dangerous,
“because every tunnel has not one exit in and out, they have multiple hatches for Hamas to
be able to surprise soldiers.”*

109. The UN Secretary-General, briefing the Security Council following his visit to Israel
and the OPT, which included a visit to a tunnel built by Palestinian armed groups, stated, “I
fully understand the security threat to Israel from rockets above and tunnels below. At the
same time, the scale of the destruction in Gaza has left deep questions about proportionality
and the need for accountability.”*™

Air strikes on residential buildings in Gaza

110.  “I was sitting with my family by the table, ready to break the fast. Suddenly we were
sucked into the ground. Later that evening, | woke up in the hospital and was told that my
wife and children had died”.*"

“This war was different from previous wars, especially for women. Civilians were attacked
particularly in their homes. The home is the domain of the women [...]. Women are
dependent on the home for their purpose and existence. They are the primary caretakers of
the home and responsible for raising the children, for cooking, cleaning, clothing. Without
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this habitat the women lose their sense of purpose, and their sense of control. The outside
realm, the public, is the man’s sphere. 172

111. The IDF carried out more than 6 000 airstrikes in Gaza during the 2014
Operation'”, from the first day throughout the Operation. These included targeted attacks
on residential and other buildings. As a result, according to the Office for the Coordination
of Humanitarian Affairs (OCHA), during the 2014 hostilities, 142 Palestinian families had
three or more members killed in the same incident owing to the destruction of residential
buildings, for a total of 742 fatalities.'” An even higher figure is reported by some non-
governmental organizations, which speak of 1066 people, including 370 children and 241
women, killed inside their homes.'” In addition, IDF air strikes destroyed — in whole or in
part — a significant number of houses.*”®

112. The commission examined in detail 15 strikes on residential buildings in the Gaza
Strip in which a total of 216 people were Killed, including 115 children and 50 women. The
commission conducted 37 interviews, reviewed confidential submissions from a variety of
stakeholders, governmental and non-governmental, and consulted publicly available
information. These include photos, satellite imagery and video materials. All available
materials relating to each incident were reviewed by a military expert to determine the type
of weapons most likely to have been used. The assessment included matching testimony of
witnesses to a variety of indicators, such as photographs of injuries to persons, damage to
buildings and surroundings, and remnants of weapons.

113. Homes and buildings destroyed as a result of the air-land operation into Shuja’iya,
Khuza’a and Rafah (often due to tank or artillery shells) are discussed in the chapter on
ground operations (V.A.3). The present chapter therefore focuses on those residential
buildings that were struck by what appears to have been targeted air strikes.

114. By letter dated 10 February, the commission asked the lIsraeli authorities for
information “on several general issues and...clarifying the factual circumstances of specific
incidents”. The commission specifically inquired about 13 out of the 15 incidents examined
in this chapter as well as the strikes on high rise buildings in late August 2014. Israel was
asked to explain the specific contribution of each building to the military actions of the
Palestinian armed groups and how its destruction represented a military advantage for the
IDF; what were the ranks and combat functions of members of armed groups if they were
the target of the attack; what precautionary measures, including warnings and the choice of
weapons, were employed; what was the number of fatalities resulting from each of the
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W233.

Israel, Ministry of Foreign Affairs, IDF Conduct of Operations during the 2014 Gaza Conflict, p. 38
available at: http://mfa.gov.il/ProtectiveEdge/Documents/IDFConduct.pdf, accessed on 30 May 2015.
OCHA, Fragmented Lives, Humanitarian Overview 2014, March 2015, p. 6.

Al Mezan Center for Human Rights, Lawyers for Palestinian Human Rights (LPHR), 22 May 2015
up-date to a complaint submitted concerning large-scale destruction and damage to family houses in
the Gaza Strip with associated profound loss of life and injury to Palestinian residents, during Israel’s
military operation between 7 July 2014 and 26 August 2014, 30 September 2014, original complaint
available at: http://Iphr.org.uk/legal-projects/gaza-accountability-project/; Physicians for Human
Rights comes to a similar conclusion on the basis of their interviews with injured persons. Physicians
for Human Rights, Findings of an Independent Medical Fact-Finding Mission, Gaza 2014, p. 36. At
https://gazahealthattack.files.wordpress.com/2015/01/gazareport_eng.pdf. From now on referred to as
Physicians for Human Rights, Findings of an Independent Medical Fact-Finding Mission, Gaza 2014.
UNITAR-UNOSAT speaks about “wide-spread destruction”; see: Impact of the 2014 Conflict in the
Gaza Strip. UNOSAT Satellite Derived Geospatial Analysis, 2014, p. 11. At:
https://unosat.web.cern.ch/unosat/unitar/publications/UNOSAT GAZA REPORT _OCT2014 WEB.
pdf.
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incidents; and whether any investigations had been initiated in relation to these strikes. No
response was received from the Government of Israel. Therefore, to the extent possible, the
commission assessed materials that are in the public domain. In particular, Israel published
information on 8 attacks on homes that were examined by the General Staff Mechanism for
Fact-Finding Assessments (FFAM) and the Military Advocate General (MAG), 3 of which
are discussed in the present chapter'”’. The MAG’s findings are referred to in the relevant
sections of the text.

Airstrikes on buildings

Al Hajj family home and neighbouring houses:

115. On 10 July 2014 at around 2 a.m., the house of Mahmoud Al Hajj in Khan Younis
was bombed, and all 8 members of the Al Hajj family" present were killed, including 2
children and 3 women. The bombing completely destroyed the house and damaged
neighbouring houses of other members of the Al Hajj family, as well as the houses of the
Al Athamna, Abu Libda and Shakshak families.'” According to the witnesses interviewed
by the commission, 20 people were injured™®, including 7 women and 4 children. The
injured included at least 7 Al Athamna family members, 8 Al Halbi family members, and 2
Abu Libda family members.*®*

116. The Al Hajj house was a two-storey building of 135 m” Photos reviewed by the
commission show the complete destruction of the house and considerable damage to
surrounding buildings*®?. On the basis of the available materials, which include testimonies
and pictures of the site and of remnants of weapons, the commission considers that the
weapon used was most likely a Joint Direct Attack Munition (JDAM)-guided bomb, either
a GBU Mk 82 (5001bs) or GBU Mk 83 (1000Ibs).

117. The commission interviewed two witnesses who were in neighbouring houses at the
time of the attack. One, a member of the Al Hajj family who lived about 50 metres south of
the house, recounted that he heard sounds from a plane®, followed by a large blast at 1.30
a.m. A second blast followed a few seconds later'® shattering the doors and windows of the
witness’ own house. The witness went outside and saw people heading north to his sister’s
house. When he arrived at the attacked house, he was shocked to see the Mahmoud Al Hajj
family home completely destroyed, with all members of the family killed and covered by
rubble and dust. According to the witnesses, twenty neighbouring houses, including those
of the Abu Libda and Shakshak families were partially destroyed by the attack.’® While 6
bodies were identified when pulled out from beneath the rubble, the remains of 2 of the
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One of them, Shuja’iya market, is discussed in chapter V.A.3 on ground operations.
WO078 and W077. See Al Wattan News,
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and Gaza TV, _sasd Gl 050 5ol ad 5 sagdind 10 July 2014, at .

W078 and W077. B’Tselem, Black Flag, January
2015.http://www.btselem.org/gaza_strip/2015_black_flag/al_haj_family

Palestinian Center for Human Rights (PCHR) reports 19 injured.

W078 and W077. PCHR submission including list of persons killed and injured during the incident.
B’Tselem, Black Flag, January 2015.

See photos on B’Tselem, Bombing of al-Haj home, Khan Yunis, 28 January 2015, at:
http://www.btselem.org/gaza_strip/2015_black flag/al haj family and PCHR submission including
pictures of the site and of the remnants of weapons, drawing of the site and affidavits from witnesses.
PCHR submission.

WO078.

WO078.
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children were completely obliterated as a result of the blast.'®® The witness told the
commission:

“It was difficult to reach the victims because the house was totally destroyed. So, with a few
other men, | kept looking for survivors. | found my sister who was thrown to what used to
be the street outside her house. When | pulled her out she was unconscious and her right
leg was amputated. Another man helped me and we took her to the hospital in a private
car. There the doctors tried to save her life but she died aged 55. “*¥

118. The commission also spoke to another witness from the Al Athamna family, whose
house is located across the street from the Al Hajj family home and also sustained damage.
He was at home during the attack and described a “fire ball” from the direction of the west
hitting the house of the Al Hajj family, causing enormous destruction to it and to the
adjacent houses of several Al Athamna family members.'®® Several of his own relatives
were injured; the wife of his brother Mahmoud, Rajaa Al Athamna, aged 29, was pulled out
alive from the rubble after half an hour, but she now suffers from amnesia and cannot
recognize anyone from her family.*®°

119. Both witnesses indicated that the Al Hajj house was situated in a residential area,
free from any military activity and that there had been no “roof-knock’*®® warning. One of
them said that about one week after the attack on the Al Hajj house, other houses in the
vicinity were targeted but in those cases the families had been warned by phone calls of an
imminent attack.’** According to the Intelligence and Terrorism Information Centre, one of

the persons killed on 10 July 2015 was a member of the Al Qassam Brigades'**.

120. The commission cannot determine with certainty whether or not a warning was
issued, because all the people inside the house during the attack were Killed.

Al Qassas family building

121. On 21 July at around 4.30 p.m., two IDF missiles launched from the air hit the top
floor of the Al Qassas family five-storey building killing 9 people including 6 children and
3 women, one of them pregnant. Another 10 people were injured including 8 children and 1
woman. The youngest injured child was a baby who sustained burns to the face.'*®

122. The Al Qassas house is located in the Shuja'iya neighbourhood, close to the Al
Jamal Abdel Naser street and the Al Tayam square. At the time of the attack about 41
persons resided in the building. In addition to 24 family members who habitually lived in
the building, another 17 relatives were staying there having fled their homes in the al
Zeitoun and Shuja'iya neighbourhoods after the IDF distributed leaflets warning residents
to leave.™ The top floor was the home of Yasser Al Qassas, his pregnant wife Somaya, and
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WO078.

WO078.

W077.

w077

See para. 235

w078

Intelligence and Terrorism Information Center. Preliminary, partial examination of the names of
Palestinians killed in Operation Protective Edge; 28 July 2014 at http://www.terrorism-
info.org.il/en/article/2070828 July 2014 , p. 17 ; at http://www.terrorism-
info.org.il/Data/articles/Art 20687/E_124 14B 472268844.pdf

PCHR submission. See also B’Tselem, Black Flag, January 2015.

B’Tselem, Black Flag: The Legal and Moral Implications of the Policy of Attacking Residential
Buildings in the Gaza Strip Summer 2014, January 2015, at
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their nine children. The family was preparing for the iftar meal, the breaking of the fast at
sunset, when the attack took place.'*

123. The commission spoke with two family members. One of them, who was present at
the time of the attack, told the commission that most male relatives were not actually in the
building at that time because they had rushed to the Daood Tower, about 300 metres away,
which had been struck a few minutes earlier.*® The witness, who stayed on the fourth floor,
said that shortly after the men had left, two missiles hit the fifth floor of the Al Qassas
building within an interval of a few minutes. The same witness indicated that he was not
aware that any advance warning had been given.'®” Another family member interviewed by
the commission arrived at the house to find that his two daughters aged 13 and 14 had
died.’®® According to information the commission received, five people who were in the
stairway at the time of the attack were injured.**

124. None of the information collected by the commission suggests that there was a
military target in the Al Qassas building. To date, the IDF has not made statements
identifying the military objective of the strike, nor has it listed this incident among those
under investigation.

125. According to the commission’s assessment, made on the basis of an analysis of
plans of the building and photos of the destroyed eastern part of the apartment and of the
walls of the northern part of the building with remnants of shrapnel®®, the IDF appears to
have used Hellfire missiles. The method of the projectile’s entry into the building, its
trajectory, the small opening it created and the blast effect visible on the eastern side of the
building, along with the extensive shrapnel damage observed, are consistent with the use of

Hellfire Missiles®?.

Al Najjar home

126. “I was staying on the first floor and I was the only survivor from the first floor.
When the attack took place, | was knocked out. | woke up at about 6 or so, in the hospital,
and | later learnt that my sister, my mother and my children had all died. Even many of my
relatives on the second floor had died. We all died that day, even those who survived.”

Witness interviewed by the commission®”

127. At 2.53 a.m. on 26 July, the Al Najjar family home in Khan Younis in southern
Gaza was bombed.”®® Nineteen members of the same family, including 11 children and 5
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http://www.btselem.org/download/201501 black flag eng.pdf. From now on referred to as
B’Tselem, Black Flag, January 2015.

W137.

W136.

W136. See also B’Tselem, Black Flag, January 2015.

W137.

Photo of the scene of the incident with marks of where people were killed and injured submitted by
PCHR ; Ann Paq photos on B’Tselem web-site:
http://www.btselem.org/download/201501 black flag eng.pdf

PCHR submission.

These conclusions are based on witness statements and submissions which include building plans,
photos of the site and of remnants of weapons.

W277.

Note that this case is different from the one examined by the Military Advocate General, which
discusses an incident that occurred on 29 July 2014; IDF Military Advocate General's (MAG):
Decisions of the IDF MAG Regarding Exceptional Incidents that Allegedly Occurred During
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women, were killed during the attack.””® The youngest victim was an eight-month-old
baby. Five people present in the house sustained moderate and critical injuries.?®

128. The commission spoke with four witnesses to this attack, including three eye-
witnesses, who were all taken to the hospital afterwards. One of them was a resident of
Jawar, located about 1 km from the Green Line. On 18 July, the witness and his family had
fled from their own home because of intensified fighting in the area and gone to his sister’s
house in Khan Younis. They had been at his sister’s house for one week at the time of the
attack. 2° The witnesses concurred that the strike took place at 2.53 a.m. Two said that they
remember the precise time because it was only a few minutes after they got up to have
suhhur, the last meal of the day during Ramadan until the breaking of the fast in the
evening.?”’

129. A fourth witness, who had been in a neighbouring house when the attack occurred,
said that he could not see anything because the building was covered by a cloud of dust and
debris. People started walking to the house looking for survivors but they realized that the
entire building had been destroyed.?®® As he was searching through the debris, the witness
came across the bodies of many family members. Everyone in his family died with the
exception of one of his brothers. Many of the bodies were unrecognizable when they were
pulled out of the rubble.”®®

130. Two of the witnesses reported that there was no warning, no “roof-knock” missile,
no phone calls, and no leaflets. According to them, no one in the family is affiliated with an
armed group.?® Another witness also denied that the house was hosting armed activity or
that the attack had been preceded by warnings:

No militias or fighters walked into our home or sought refuge in our home. None of us were
fighting. We were not told that we would be attacked. We all got up to do the suhhur and
nobody was expecting this. We did not have any reason to believe this attack was going to
take place. No warning and no information was given. The attack came just like that. And I
am still trying to understand why, given that I lost all of my family in this attack while all of
them were sleeping.”*!

131. Photos taken after the attack show a large crater where the house had stood
before.”*? The witness testimonies all describe immense devastation. Destruction at such
scale appears to be the result of a large bomb, very likely a 1000Ib or 2000Ib-bomb.
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Operation 'Protective Edge'- Update No. 4 of 11 June 2015; at http://www.law.idf.il/163-7353-
en/Patzar.aspx

W273.

PCHR: On the 19th Day of the Israeli Offensive on Gaza 26 July 2014 at:
http://www.pchrgaza.org/portal/en/index.php?option=com_content&id=10539:0n-the-19th-day-of-
the-israeli-offensive-on-gaza-before-declaration-of-humanitarian-truce-israeli-forces-escalated-
attacks-against-palestinian-civilian20-members-of-one-family-including-11-children-and-5-women-
killedisraeli-forces-attack-medical-cre&lItemid=194; OCHA, Occupied Palestinian Territory: see also
Gaza Emergency Situation Report (as of 26 July 2014, 1500 hrs). At
http://www.ochaopt.org/documents/ocha opt_sitrep 27 07 2014.pdf.

W277.

W 034 and W276.

WO034.

W034.

W276 and W034.

W277.

See e.g. Huffington Post, Shocking Photos of Destruction in Gaza as Thousands Return Home During
Truce, 26 July 2014. At http://www.huffingtonpost.com/2014/07/26/gaza-destruction-
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Abu Jabr family home

132. On 29 July at 12.30 a.m., a bomb was launched on the Abu Jabr family home in the
Al Buraij refugee camp. Nineteen people?® were killed and seven injured. Seventeen
family members inside the house died including 6 children aged between one and four, and
six women, one of whom was pregnant. Two other people who were visiting that evening
with a member of the Abu Jabr family were killed as well.?** Out of the 7 persons injured 3
were children and 4 were women.?® The house was completely destroyed as a result of the
attack. According to B’Tselem and witnesses interviewed by the commission, several
different parts of Al Buraij camp were attacked during that night.?*°

133. The Abu Jabr house is located on Abu Al Sa’ud Street in the Deir al Balah
Governorate in central Gaza Strip. The 120 m? house had two floors and was comprised of
several apartments belonging to members of the Abu Jabr family.**

134. The commission interviewed a witness whose father and uncles owned the building
and who arrived at the scene 15 minutes after the attack.”*® Upon arrival he followed the
traces of smoke and went in to look for his parents, his brother and the rest of his family.
He described a 7-meter deep hole where the house had been, leaving only rubble and
cement blocks piled on top of each other.?"® The witness recounted how he began to search
for survivors and how he later found out that his daughter and wife were Killed in the
attack. What he saw was “beyond imagination™:

| found the decapitated bodies of my uncle and daughter. My cousin was alive but died on
the way to hospital. Another cousin’s body was found sliced in two. We had ten corpses in
the first ambulances. No other survivors were found. [...] After having removed the cement
| identified my cousin Dina’s body. What | witnessed was horrible. She was 9 months
pregnant and she had come from her home to her parents’ house to have her baby. We
could not imagine that she had passed away. Her stomach was ripped open and the unborn
baby was lying there with the skull shattered. We kept searching for other corpses and
foundzzrgty uncle’s wife. We had great difficulty removing all the pieces of cement from her
body.

135. The witness managed to extract some of the survivors from the ruins. Most of the
family members’ bodies had been cut into pieces or pulverized by the attack. The injured
and dead were brought to Al Agsa hospital. Upon arrival the witness realized that some
family members were missing. He said that, to his knowledge, the area was residential and
inhabited mainly by women and children. He was not aware of the family’s having received
any warnings to evacuate. He said that at times inhabitants are warned by small rockets but
not his family.”! These accounts, including the absence of “roof-knock” warnings, are
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photos_n_5623908.html; The Guardian: Gaza counts the cost of war: 'Whole families smashed under
the rubble’; 15 August 2014. At: http://www.theguardian.com/world/2014/aug/15/-sp-gaza-counts-
cost-of-war-whole-families-smashed-under-the-rubble.

See also list at B’Tselem, Bombing of three houses belonging to the Abu Jaber family in al-Bureij, at
http://www.btselem.org/gaza_strip/2015_black_flag/abu_jaber family.

B’Tselem, Black Flag, January 2015.

PCHR submission. See also information available from B’ Tselem, Black Flag, January 2015.
Information on pregnant woman provided by W127.

W127.

W127. PCHR submission including building plans. B’Tselem describes it as consisting of two houses.
W127.

B’Tselem, Black Flag, January 2015.

W127.

W127.
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supported by interviews conducted by B’Tselem with witnesses who were present in the
proximity of the house during the attack??.

136. Photos submitted to the commission by different sources, including of children
showing one boy with fractures and serious shrapnel and burn injuries, indicate that the
house was completely destroyed.”® On the basis of an analysis of pictures and testimonies,
the commission concluded that the house was most likely levelled by the impact of either a
GBU31 JDAM equipped 2000Ib bomb or a GBU32 JDAM equipped 1000Ib bomb.

Al Hallag and Ammar family homes

137. On 20 July 2014 at around 6.45 p.m., several air launched projectiles hit the Al
Hallaq family apartment in the Al Remal neighbourhood of Gaza city, killing 7 members of
the Al Hallag family, including 3 children (one of them a one month old baby) and 3
women (one of whom was pregnant).”** Four children of the Ammar family who lived in
the apartment underneath were also killed.?® Five Al Hallaq family members were injured,
including one child.?®

138. The Al Hallag apartment was located on the second floor of the Cordoba tower,
Street one, in the western part of Gaza city.?”’ The building has 10 floors; 5 apartments on
the first and second floors were totally or partially destroyed by three missiles.??® According
to one of the witnesses, the third missile did not explode.??® The missile strikes resulted in
the collapse of the eastern wall of the building. %

139. Twelve people were in the Al Hallag apartment at the time of the attack, including 9
family members who were taking shelter in the flat having fled their homes in other
neighbourhoods.?** Another 12 persons were present in the Ammar family home.?*

140. The commission spoke to two survivors from the Al Hallag family. One of them
said that, because of intensified shelling very early that morning, his family had left the
Shuja'iya neighbourhood along with many residents of the area. At 7 a.m. the family had
moved to an apartment in the Al Remal neighbourhood that belonged to members of the
extended family. The apartment was located on the second floor in a nine-storey building,
in an area which the family perceived as the “safest place in Gaza” because it was far away
from the Green Line.?*®

141. The eyewitness said that at 6.30 p.m. all 12 members of the family were at home,
preparing to break the Ramadan fast.?* While the women were busy in the kitchen, the men
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Haniya Abu Jaber, who was present in the house at the time of the attack and Nihad Abu Jaber, who
was in the house next door. B’Tselem, Black Flag, January 2015.

Confidential submission 49.

Watania Palestinian news agency footage shows the victims’ evacuation:
https://www.youtube.com/watch?v=ehd 1kXdDtwo.

WO082. See also: Amnesty International, Families under the rubble, November 2014. At:
https://www.amnesty.org/en/documents/MDE15/032/2014/en/. From now on referred to as Amnesty
International, Families under the rubble, November 2014.

PCHR submission.

PCHR submission.

WO082.

PCHR submission.

Amnesty International, Families under the rubble, November 2014.

WO082. See also Amnesty International, Families under the rubble, November 2014.

Amnesty International, Families under the rubble, November 2014.

WO081.

WO082.
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were watching television in the living room, and some were in the bedroom. Suddenly,
there was a loud explosion. The witness said that the missile, which came from the eastern
side, first hit the room where the children were playing, causing a large hole of 2 meters
before it landed in the apartment below and killed three children in that apartment.”®
Information concerning the damage to the building is supported by photos submitted to the
commission.”*®

142. The second survivor confirmed that the family had moved to that apartment because
they considered the area to be the safest place in Gaza, an assumption the family made
based on leaflets and phone calls received from Israelis. The witness explained that in the
first days of the conflict the family had received recorded IDF voice messages on their
mobile phones directing them to move to the centre of Gaza. At the time of the attack, the
witness was watching television in the living room when at around 6.45 p.m. a missile
killed 7 of his family members. The witness then tried to evacuate the 4 other survivors;
while he was walking down the stairs he heard a second explosion in the apartment, which
he thought was the result of a second missile. >

143. Neither eyewitness was aware of any warnings prior to the attack and they insisted
that there had been no military activity in the building. One witness said that this was the
first time the area was targeted during the military operations in 2014 and that he did not
know the reason for the attack. He added that the Al Remal neighbourhood is known as
very peaceful and residential.® He also said that the area is too far from Israel to dig
tunnels.”® The same witness claimed that no family member belongs to the “Palestinian

. 240
resistance”.

144. 1Inthe commission’s assessment, based on photographs of the site and of remnants of
weapons and on eyewitness testimony, the building appears to have been targeted by
precision guided AGM 114 Hellfire missiles. This weapon can be programmed to penetrate

a cement building before detonating and typically causes this kind of damage®**.

(vi) Balatah home

145.  “There were no warnings, no calls and no messages. Where is the humanity? Where
is justice? And where is the United Nations who is meant to protect peoples’ humanity?”’

A witness interviewed by the commission?*?

146. On 29 July at approximately 4 p.m.?? the house of the Balatah family in Hay Al

Qasasib Street in the Jabaliya refugee camp in North Gaza was struck. At the time of the
attack, Abdel Karim Balatah was hosting his entire family as well as the family of his
brother Naim Balatah and his son Nazami.*** In total, 17 people were in the house.?* The
attack resulted in the killing of 11 members of the Balatah family, 5 of whom were

25 W082.

26 PCHR submission.

27 Wo82.

25 Wosl.

29 W082.

20 PCHR submission.

21 This is consistent with findings by Ammnesty International, Families under the rubble, November 2014.

2 wi12s.

3 Time varies between 3 and 4.30 p.m.; B’ Tselem states 3 p.m. see: B’Tselem, Black Flag, January
2015. http://www.btselem.org/gaza_strip/2015_black flag/balata_family

** wizs.

25 W124. See also B’Tselem, Black Flag, January 2015.
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children, including a one-year old baby?*®, and 5 women.?*’ The Balatah family house and

several neighbouring houses were extensively damaged, and 41 civilians, including 17
children and 5 women, were wounded.?*®

147. The commission interviewed surviving members of the Balatah family who
witnessed the strike.?* The survivors told the commission that, at the time of the attack, the
family had just finished a long meal in honour of the second day of the Eid, and most of the
family members were taking a nap. At least two missiles struck the Balatah family home in
the span of a few minutes.

148. One of the witnesses said that the sound of a large explosion woke him up. He then
saw a lot of smoke in the courtyard, but could not identify where it originated. As he
stepped out of the house into the courtyard, another missile hit the house. The explosion
was so powerful that it created a large vacuum effect and the witness felt his body being
pulled by a strong “suction” effect generated by the explosion.?® The witness then quickly
returned to the house to look for his family members, only to find the body of his 8-year old
nephew lying unconscious on the ground with his stomach and his head cracked open and
the dead body of his one-year old grandson in the room upstairs.

149.  The witness tried to stop the young boy’s bowels from falling out with his hands.?*

The witness also described how his wife collapsed when she saw her severely injured
grandson. The witness fainted as he was accompanying his wife to a nearby school which
had been transformed into a shelter. When he regained consciousness, he found himself at
the Kamal Edwan hospital. The witness told the commission:

“I am 52 years old and I have lost everything I cared for. In only a few minutes, they killed
everyone and everything that was dear to me. They killed my dream, and my daughter’s
dream who wanted to be a doctor.” **

150. According to the witnesses, all of those killed were civilians.?®® The witnesses were
not aware of any warning preceding the attack. In fact, the brother and his family had
sought refuge with Abdel Karim Balatah’s family precisely because the IDF had warned his
family earlier in the day to evacuate his own house in Jabaliya camp.?*

151. It appears that the eastern parts of the house were repeatedly hit. As a result, the
walls between the staircase and the hallway, as well as those between the living room and
bedroom were destroyed.®® According to the information available to the commission, the
damage to the building is most likely to have been caused by an AGM 114 Hellfire Missile
launched by an aircraft. Given that a precision guided munition was probably used, it
appears that the house was specifically targeted. This assessment is compatible with the
witness’s comment about being “sucked in”, as the outward blast of a high explosive
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See also list at B’Tselem, Black Flag, January 2015 and PCHR submission

PCHR, On the 19th Day of the Israeli Offensive on Gaza: 26 July 2014. At:
http://www.pchrgaza.org/portal/en/index.php?option=com_content&id=10539:on-the-19th-day-of-
the-israeli-offensive-on-gaza-before-declaration-of-humanitarian-truce-israeli-forces-escalated-
attacks-against-palestinian-civilian20-members-of-one-family-including-11-children-and-5-women-
killedisraeli-forces-attack-medical-cre&Itemid=194.

W124 and 125.
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W125.

W124.

W124.

The PCHR submission includes maps, pictures, building plans and affidavits from family members.
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detonation causes a vacuum, and the air rushing back in to fill the vacuum could lead a
person close by to such a perception.

152. The commission has not received any information suggesting that there was a
military target in the house, and to date, the IDF has made no statement concerning the
incident. It appears that no warning was issued.

Al Dali Building

153. On 29 July at around 7.30 a.m., an Israeli aircraft dropped an aerial bomb on the Al
Dali building in Khan Younis, where the Abu Amr, Breikah, Al-Najjar and Mu’ammar
families lived.?®® The strike resulted in the complete destruction®®’ of the Al Dali building
and serious damage to adjacent buildings. At least 33 people inside the house were killed,
including 18 children and 6 women?®®. In addition, the damage caused by the attack to
adjacent houses reportedly killed one member of the Al-Ramlawi family, a girl aged 9°°°,
and a member of the Abu Sitta family*®®. Another 21 people were injured, including 4
children, several of them critically.?*

154. The Al Dali building consisted of four apartments located on three levels including a
basement.”®® At least 37 people were in the building at the time of the attack, which killed
15 members of the Abu Amr family, 7 members of the Breikah family®®®, 7 members of the
Al-Najjar family®*, and 4 of the Mu’ammar family.

155. The commission spoke to three witnesses to this attack, all from the Abu Amr
family. All indicated that there had been no warnings before the strike. One of the witnesses
who lives next door and arrived at the scene moments after the attack, stated, “I can assure
you that my family received no warning of an incoming attack, or else they would have
immediately informed me, given I live next door.””*®® Another witness, who was not at home
at the time of the attack, told the commission that “nobody was doing anything to threaten;
nobody was resorting to violence”. The witness kept pausing and saying that, whenever he
thinks of that attack, he is reminded of the images of the bodies of children scattered
everywhere. He explained that people were destroyed not only physically, but also
emotionally and psychologically.?®

256

257

258

259

260
261
262
263
264

265
266

Amnesty International, Families under the rubble, November 2014. See also B’Tselem, Bombing of
al Dali Building, 28 January 2015, at
http://www.btselem.org/gaza_strip/2015_black flag/a dali building.

See e.g. photo at B’Tselem, Bombing of al Dali Building, 28 January 2015, at
http://www.btselem.org/gaza_strip/2015_black_flag/a dali_building.

B’Tselem, Black Flag, January 2015. See also Amnesty International, who reports 34 persons killed
Amnesty International, Families under the rubble, November 2014.

B’Tselem, Black Flag, January 2015. See also: Amnesty International, Families under the rubble,
November 2014.

Amnesty International, Families under the rubble, November 2014.

WO045.

Amnesty International, Families under the rubble, November 2014.

6 according to B’Tselem, Black Flag, January 2015.

Note that MAG up-date 4 refers to an aerial attack that killed 8 members of the Al Najjar family in
Khan Younis on 29 July. However, the number of persons killed in the Al Dali building is reported to
be much higher than the figures put forward by the MAG. The commission could therefore not
determine whether the MAG addressed this case. Decisions of the IDF MAG Regarding Exceptional
Incidents that Allegedly Occurred During Operation 'Protective Edge'- Update No. 4, 11 June 2015.
W275.

Wo045.
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156. Given the scale of destruction visible on photos®®’ and the testimonies, cross-

checked with other available information, it appears that the weapon used was a large
bomb, most likely a JDAM equipped 20001b bomb.*®®

157. Amnesty International identified 33-year old Ahmad Mu’ammar, who was killed in
the attack, as a member of the engineering corps of the Saraya Al Quds Brigades, the armed
wing of Islamic Jihad. A relative of Mu’ammar told Amnesty that he had an office at home,
and regggants of a gun and a grenade-launcher were reportedly found in the rubble after the
attack.

Al Batsh house

158. On 12 July at around 9.30 p.m., at the time of the evening prayer, an airstrike carried
out by IDF planes destroyed the two-storey house of Majed Al Batsh in the Tuffah
neighbourhood of Gaza city. Two adjacent houses belonging to two brothers of Majed Al
Batsh and a third house belonging to a neighbour were also severely damaged. At least 17
people were killed immediately®”®, while one person died on 24 July as a result of his
injuries. The dead included 6 children and 3 women, one of whom was pregnant.””*
According to the Ministry of Health, quoted in the media, 45 people were injured.?”® Al
Mezanzgfunted 16 injured®®, while Physicians for Human Rights reports more than 50
injured<"™.

159. One family member told the commission that the family had gathered in the house
as is the custom during Ramadan. He had been in a nearby mosque when he heard planes,
and had just come home and was praying when the attack began.?”> Another family member
said that he was in the house with his cousins at the time of the strike, but he only realized
what had happened when he woke up one week later in the hospital. He lost his right leg
and the sight in his left eye.?’® The witnesses said that five of the women could not be
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B’Tselem, Black Flag, January 2015.

This was also found by Amnesty International, Families under the rubble, November 2014.

Amnesty International, Families under the rubble, November 2014.

W002 and W003. B Tselem provides a list of 18, including one person who died later as a result of
his injuries; at: B’Tselem, At Sa’eed al hadad relates bombing of al-Batsh home in Gaza City no
prior warning, which killed 18 family members, at
http://www.btselem.org/testimonies/20140716_al_batsh; According to Al Mezan, 17 persons from the
Al Batsh family died. See list of those killed in press release at Al Mezan, Gaza Diaries: 1: Airstrike
Wipes out 17 from Al Batsh Family; an Outright War Crime, 13 July 2014, at
http://'www.mezan.org/en/post/19222/Gaza+Diaries%3A+1%3A+Airstrike+Wipes+out+17+from+A4
[+Batsh+Family%3B+an+Outright+War+Crime; Physicians for Human Rights stated that 16
persons present inside the house and 3 in neighbouring buildings and another unspecified person
died See list of those killed in press release. Physicians for Human Rights, Findings of an
Independent Medical Fact-Finding Mission, Gaza 2014, p. 134.

W002 and W003. See also Al Mezan, Gaza Diaries: 1: Airstrike Wipes out 17 from Al Batsh Family;
an Outright War Crime, 13 July 2014, at

http://www.mezan.org/en/post/19222/Gaza+Diaries%3 A+1%3 A+Airstrike+ Wipes+out+17+from+Al
+Batsh+Family%3B+an+Outright+War+Crime.

Reuters, Gaza death toll rises; Hamas fires rockets at Tel Aviv, 12 July 2014, at
http://uk.reuters.com/article/2014/07/12/uk-palestinians-israel-idUKKBNOFB08120140712.

Al Mezan, Gaza Diaries: 1: Airstrike Wipes out 17 from Al Batsh Family; an Outright War Crime, 13
July 2014, at

http://www.mezan.org/en/post/19222/Gaza+Diaries%3 A+1%3 A+Airstrike+ Wipes+out+17+from+Al
+Batsh+Family%3B+an+Outright+War+Crime.

Physicians for Human Rights, Findings of an Independent Medical Fact-Finding Mission, Gaza 2014.
WO0O0l.

WO002.
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buried because their bodies had "evaporated”, indicating that the blast disintegrated the
bodies. The eyewitness said that no warning was given prior to the attack®"’.

160. On 14 July, the media reported that an IDF spokesperson said that the bombing was
being “looked into”?®, Some media claimed the target of the attack was the Gaza police
chief, Major General Tayseer al-Batsh, who was visiting his cousin Majed at the time of the
attack.?’® He was severely injured but survived. On 28 July the IDF dropped leaflets in
Gaza city containing a list of persons who confronted the IDF and were killed. The list
includes the names of Nahid Naim Al Batsh and Yazid Al Batsh.”® According to the
Intelligence and Terrorism Information Center, Bahaa Majed Al Batsh and Jalal Majed Al
Batsh were affiliated with the Al Qassam Brigades.”®" All of them appear to have been
killed during or as a result of the attack?®.

The commission does not have sufficient information to determine with certainty which
weapon was employed, but, given the testimonies about its effects, it is likely that two
JDAM equipped bombs (either 10001b or 5001b) were used.

Abu Jama family home

161. On 20 July, at around 7.50 p.m., as the family was breaking the fast, a bomb was
dropped on the three-storey home of the Abu Jama family in Abu Safar, an area near the al
Zanneh neighbourhood of Bani Suheila, east of Khan Younis.?® Of the 29 people who were
in the house, 26 were Killed, including 19 children and 5 women, 3 of whom were
pregnant.?®

162. The three-storey building in Bani Suheila, east of Khan Younis, covered 250 m2
with two apartments on each floor. Five brothers and their families lived in the building,
which had a total of 60 residents.”®® At the time of the attack, the families of four brothers,
Tawfiq, Tayseer, Basem and Yasser, were in the building.?®® Twenty-five Abu Jama family
members died, as well as Ahmad Sahmoud.”®” Tayseer was in a nearby mosque at the time
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The witness’s account is corroborated by Physicians for Human Rights, Findings of an independent
medical fact-finding mission, 2014.

Al Jazeera, Thousands of families flee north Gaza, 14 July 2014, at
http://www.aljazeera.com/news/middleeast/2014/07/thousands-families-flee-north-gaza-
2014713131352463357.html.

Al Jazeera, Thousands of families flee north Gaza, 14 July 2014, at
http://www.aljazeera.com/news/middleeast/2014/07/thousands-families-flee-north-gaza-
2014713131352463357.html; Reuters, Gaza death toll rises; Hamas fires rockets at Tel Aviv, 12 July
2014, at http://uk.reuters.com/article/2014/07/12/uk-palestinians-israel-idUKKBNOFB08120140712;
The New York Times, Palestinians Flee Northern Gaza as a Cease-Fire Appears Elusive, 13 July
2014, at http://www.nytimes.com/2014/07/14/world/middleeast/israel-gaza.html.

Leaflet submitted to the commission. An OHCHR report also makes reference to the two Al Batsh
names on this leaflet: A/HRC/28/80/Add.1 at www.ohchr.org/.../PS/A.HRC.28.80.Add.1.doc
Intelligence and Terrorism Information Center. Preliminary, partial examination of the names of
Palestinians killed in Operation Protective Edge; 28 July 2014 at http://www.terrorism-
info.org.il/en/article/20708

B’Tselem, At Sa’eed al hadad relates bombing of al-Batsh home in Gaza City no prior warning,
which killed 18 family members, at http://www.btselem.org/testimonies/20140716_al batsh
Submission 5.

Submission 5; B’ Tselem reports 25 killed; B’ Tselem, Black Flag, January 2015. Note that the MAG
refers to different NGO figures that the commission was unable to confirm.

Interview conducted by the commission with W013. B’Tselem stated that 37 persons living in the
building.

Submission 5.

Submission 5.
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of the attack.?®® Of the family members present in the house only the brothers Bassam and
Tawfiq and 3-year-old Nour survived.?

163. The Abu Jama home was completely destroyed.”® According to an Amnesty
International field worker who visited the scene, there was a crater consistent with the
dropping of a large bomb.?** The civil defence and ambulance crews who had arrived at the
scene shortly after the incident continued searching for corpses under the rubble until the
following morning.”*

164. The commission interviewed survivors of the attack. One of them told the
commission that he was sitting with his family about to break the fast when suddenly they
were all sucked into the ground.?®® He lost his wife, his eight children, his mother and a
brother in the attack. The youngest child was 2 years old and the oldest 14.%* The witness
and the other two surviving family members are how homeless and receive no assistance
from the United Nations Relief and Works Agency (UNRWA) or from the State.?®

165. While the brothers claimed that they were not aware of the presence of any visitors
in the house and said that there was no advance warning,”® B’Tselem and Amnesty
International refer to reports that Ahmad Soliman Mahmoud Sahmoud, an alleged member
of the Al Qassam brigades, was one of the victims.?’

166. While it is impossible to determine with certainty which weapon was used in this
strike, given the reported large-scale destruction, it appears likely that it was a JDAM
equipped bomb of unknown size.*®

167. On 6 December 2014, the MAG reported that:

“In reports received by the MAG Corps, and in correspondence from various NGOs, it
was alleged that on 20 July 2014, 27 civilians were killed as a result of an IDF strike on the
house of the Abu-Jama family in Khan Yunis. As a result, and in accordance with the
MAG's investigation policy, the incident was referred to the FFAM. The factual findings
and materials collated by the FFAM and presented to the MAG, indicated the existence of
grounds for a reasonable suspicion that the incident involved a deviation from the rules
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WO013 and submission 5.

See also photo at B’Tselem, Bombing of the Abu Jama’ home, Bani Suheila, 28 January 2015, at
http://www.btselem.org/gaza_strip/2015 black flag/abu jame family

Amnesty International, Families under the rubble, November 2014. See also B’Tselem, Black Flag,
January 2015.

Submission 5.

WO013.

WO013.

WO013.

WO013 and W014. Also according to Amnesty International, surviving family members and
neighbours denied knowing Sahmoud and claimed that he was not in the building at the time of the
attack. One of the family members said he might have been outside the building. Amnesty
International, Families under the rubble, November 2014, p. 18.

B’Tselem, Initial findings: 25 members of a single family killed when their house was bombed,
apparently without warning, July 2014, at

http://www.btselem.org/press_releases/20140721 killing of abu jame familyand Amnesty
International, Families under the rubble, November 2014.

This is compatible with findings by Amnesty International, Families under the rubble, November
2014, p.17.
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and procedures applicable to IDF forces. As a result, the MAG has ordered a criminal
investigation into the incident.”*®

Al Salam tower — Al Kilani and Derbass families

168. On 21 July, at around 8 p.m., the nine-storey Al Salam tower in Gaza city was
bombed,*® killing all members of the Al Kilani and Derbass families who had sought
shelter in the tower. In total, 11 people from those two families died including 5 children
aged between 3 and 11.%* It appears that a member of the Al Quds Brigades, who was on
the fourth floor, was also killed.**? The rest of the building was empty except for the family
of Abdul Karim Madder, a lawyer on the second floor, all of whom escaped before the
upper floors collapsed.*®

169. Ibrahim Al Kilani’s brother told the commission that lbrahim was an architect of
German nationality, a man dedicated to his work and to his family who did not have links
to militants.** Ibrahim, his wife and five children had left their home in Beit Lahiya after
the IDF distributed leaflets instructing residents to leave the northern part of Gaza and
move to the centre of the Strip. They decided to go to the house of his brother in the Tuffah
neighbourhood, Gaza city. Ibrahim’s brother said that because of the ongoing shelling in
Tuffah, the Kilani family still felt insecure and moved to the Al Salam tower, where Inas
Derbass’s employer had an office.*® Four siblings of Ibrahim’s wife from the Derbass
family, who were staying together with the Kilanis in the tower, were also killed.>®

170. The Al Salam tower is one of the high-rises in the Al-Remal neighbourhood in the
centre of Gaza city. The building housed offices of lawyers, engineers, and commercial
companies.*®” The area was considered to be safe because IDF leaflets had encouraged
people to move to the centre of Gaza city.*®® The Derbass and Kilani families had moved to
the 5™ floor of the tower on 19 July, two days before the attack.*® On 21 July, they were
gathered for iftar when the sixth floor of the tower was struck causing the upper floors to
collapse on the lower floors. One witness told the commission that he did not see the tower
being hit but he heard what he thought were two missiles being fired. Another witness said
he heard aircraft on the day of the attack in the area.*™

2% Military Advocate General. Up-date of December 2014 at: http://www.law.idf.il/163-6958-
en/Patzar.aspx

W114 was close to the site and said that he heard the firing of two missiles from a plane; W112 was
working at a neighbouring building and said he heard F16 drones in the area that day and the days
before. Al Mezan told the commission that it was very likely a plane because it was a high-rise
building and the top floors collapsed (meeting on 9 February 2015).

301 B’Tselem, Black Flag, January 2015.

302 B’Tselem, Black Flag, January 2015. See also IDF Military Advocate General's (MAG): Decisions of
the IDF MAG Regarding Exceptional Incidents that Allegedly Occurred During Operation 'Protective
Edge'- Update No. 4 of 11 June 2015; at http://www.law.idf.il/163-7353-en/Patzar.aspx

PCHR submission; meeting with Al Mezan on 9 February; video showing a family fleeing down the
stairs.
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3% B*Tselem, Black Flag, January 2015.

397 PCHR submission.

3% Meeting with Al Mezan on 9 February 2015.
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171. Based on an analysis of photos®, sketches and videos submitted to the commission
and testimonies from eyewitnesses, and given that no explosion was reported, it appears
that the tower was hit by a JDAM equipped 500 Ib bomb, likely inert, as that would ensure
the collapse of the floors while minimizing collateral damage.

172. Three witnesses interviewed by the commission, who either work at the tower or
close to it, were not aware of any warning issued before the attack. It appears that Al Salam
tower was the only building attacked in the densely populated neighbourhood and that the
area was calm before the strike. The witnesses said that they were unaware of any militants
or military activity in the building or in its vicinity.**? According to a MAG statement of 11
June, the target was “Sha'aban Dachdouch, a senior commander in the Palestinian Islamic
Jihad™®". Sha’aban Dachdouch, who was killed in the strike, reportedly had been in and
out of the building several times in the days before the attack.***

173. A cameraman working in a neighbouring building suddenly heard the sound of a
massive explosion and headed to the site of the incident. He told the commission that, when
he arrived at the tower, “no single body was intact”. Although it was dusty and dark, he
could see a woman’s body caught between two floors, and bodies that had landed on an
adjacent open area, including the corpse of a woman still holding her small child, who was
burned, in her arms.®®® Ibrahim Al Kilani’s brother described to the commission how he
went to Al Shifa hospital after the attack and saw Ibrahim’s head crushed and lungs
hanging out, one of his nephews decapitated, and his sister in law’s corpse still holding
Elias, their youngest child, burned.*®® Two ambulance drivers said they recovered
children’s bodies, charred and torn to pieces, and a woman holding a child.*

174. According to the MAG, “regrettably, after the fact, there was an unforeseen collapse
in the upper floors of the building approximately half an hour after the attack. [...] the
MAG found that the targeting process in question accorded with Israeli domestic law and
international law requirements. The decision to attack was taken by the competent
authorities and aimed at a lawful target — a senior commander in Palestinian Islamic Jihad,
who was indeed killed as a result of the attack. The attack complied with the principle of
proportionality, as at the time the decision was taken, it was considered that the collateral
damage expected from the attack would not be excessive in relation to the military
advantage anticipated from it, and this assessment was not unreasonable under the
circumstances. Moreover, the attack was carried out while undertaking a number of
precautionary measures which aimed to minimize the risk of collateral damage. Such
measures included, inter alia, the choice of munition to be used, and the method according
to which the attack was carried out. The fact that, in practice, a number of civilians who
were not involved in the hostilities were harmed, is a regrettable result, but does not affect
the legality of the attack ex post facto. In light of the above, the MAG did not find that the
actions of IDF forces raised grounds for a reasonable suspicion of criminal misconduct. As
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See also photo at: B’Tselem, Bombing of an office building in a-Rimal neighbourhood Gaza City; 12
people killed-11 members of the Dirbas and al-kilani families, and an operative of the Islamic Jihad,
21 July 2014, 28 January 2015. At:

http://www.btselem.org/gaza_strip/2015 black flag/dirbas and kilani families.
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IDF Military Advocate General's (MAG): Decisions of the IDF MAG Regarding Exceptional
Incidents that Allegedly Occurred During Operation 'Protective Edge'- Update No. 4 of 11 June 2015;
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Submissions 5 and meeting with Al Mezan, 9 February 2015.
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a result, the MAG ordered the case to be closed, without opening a criminal investigation or
ordering further action against those involved in the incident.”®

(xi)  Kaware family home

175. The Kaware home was a three-storey building comprised of seven apartments, in
which five families lived.** The owner of the house, Ahmed Mohamed Kaware, lived on
the ground floor with his wife and three of their younger children. The remaining
apartments were inhabited by their four older sons and their families. Their son Odeih
Kaware, described as a police officer, lived with his wife and four children on the second
floor.

176. On 8 July around 3 p.m.*?, a guided bomb hit the Kaware family home in Khan
Younis, killing 9 people, of whom 6 were children. According to the commission’s
assessment, on the basis of witness statements; photos of the site and of remnants of
weapons; building plans;** the combination of damage caused; and the small amount of
fragments shown; indicate that the house was most likely struck by a MPR 500 Ib bomb
fitted with JDAM.

177. Prior to the attack, the IDF called the wife of Odeih Kaware whose family resided in
the house, warning the family of an imminent attack and directing them to evacuate the
building.**? According to a family member interviewed by the commission, 3 to 5 minutes
elapsed between the phone call and the first missile (possibly a warning missile),*** which
struck the water tank. According to another witness, the bomb hit the house about 10
minutes after the phone call.** A B'Tselem report stated that there was about an hour
between the call and the warning missile, and several people who had left the house had
started to return to check the damage done to the roof.*®® As a result of the strike, the roof
of the home collapsed. One witness stated that people stayed in the house after the warning
and attempted to “protect” the house and warn the pilot that there were civilians.’® An
unverified youtube video points in that direction as well.*” However, several witnesses
denied that anyone remained after the warning and stated that people attempted to evacuate

318 IDF Military Advocate General's (MAG): Decisions of the IDF MAG Regarding Exceptional
Incidents that Allegedly Occurred During Operation 'Protective Edge'- Update No. 4 of 11 June 2015;
at http://www.law.idf.il/163-7353-en/Patzar.aspx

319 PCHR submission.

320 The exact time of the attack is unclear as witness accounts vary.

321 PCHR submission. See also photo at: B’ Tselem, Bombing Family House of Activists in Armed
Palestinian Groups Violates International Humanitarian Law, 9 July 2014. At:
http://www.btselem.org/press_releases/20140709_bobming_of houses_in_gaza.

2 W133 and W052.

2 W133 and W052.

24 W028.

325 B’Tselem, Bombing Family House of Activists in Armed Palestinian Groups Violates International

Humanitarian Law, 9 July 2014. At:

http://www.btselem.org/press_releases/20140709_bobming_of houses_in_gaza.

2 W133 and W132.

3278 July: Al-Agsa TV reporter: "Witnesses are talking about a large crowd. The residents are still
gathering to reach the Kaware family home in order to prevent the Zionist occupation's fighter planes
from striking it." Al-Agsa TV host: "People are reverting to a method that was very successful once."
Hamas spokesman Sami Abu Zuhri: "The people oppose the Israeli fighter planes with their bodies
alone... I think this method has proven effective against the occupation. It also reflects the nature of
our heroic and brave people, and we, the [Hamas] movement, call on our people to adopt this method
in order to protect the Palestinian
homes.http://palwatch.org/main.aspx?fi=111&fld_id=111&doc_id=12020
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the building, but there was not sufficient time to do so. The witnesses denied that there
were any organized attempts by the authorities to encourage residents to remain in the
building.**®

178. While the number of casualties varies between 8 and 9, all sources concur that 6
children were killed during the attack.*® The number of people injured ranges from 25 to
29.%% The 3 adults killed were men. The witnesses claimed that they were unaware of any
involvement of a member of the Kaware family in an armed group or of the use of the
building for military purposes. An official Israeli website however described Odeih Kaware
as being a senior Al-Qassam Brigades “terrorist operative™>",

179. On 10 September 2014, the Military Attorney General (MAG) announced that it had
examined the case and indicated:

“that the aerial strike was carried out against the building due to its use for military
purposes by Hamas, as was the case with numerous other residential buildings in the Gaza
Strip”3®. The MAG stressed that “Prior to the strike, the IDF provided precautions to the
residents of the building to vacate the premises. These precautions included an individual
phonecall and the firing of a non-explosive projective [sic] at the roof of the premises, as
part of the 'knock on the roof' procedure. Following the provision of the precautions, the
residents vacated the building. Subsequently, a number of people were identified as
returning to the premises for unknown reasons.”**

180. The MAG further stated that the pilot believed the residents had vacated the
building, and subsequently dropped a bomb on the target. A short time after the projectile
was launched, a number of people were seen returning to the premises; after the bomb had
already been dropped, however, there was no technical possibility to divert the bomb or to
cancel the attack®™*. Given that the attack was for military purposes and that a prior
“individualized” warning was given:

“the MAG found that there was no fault in the actions of the IDF forces involved, and that
despite the fact that the attack resulted in a regrettable outcome, it does not affect its
legality post facto. In light of the above, the MAG did not find that the actions of the IDF
forces raised grounds for a reasonable suspicion of criminal misconduct. As a result, the
MAG ordered the case to be closed, without opening a criminal investigation or ordering
further action against those involved in the incident. At the same time, the MAG
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recommended conducting an examination of the operational procedures involved in
carrying out such strikes, in order to assess the potential for reducing the likelihood of such
exceptional incidents in the future.””**

(xii)  Dheir family house

181. On 29 July 2014, at approximately 4.30 a.m., a guided bomb was launched on the
Dheir family house in Rafah. In total, 19 family members were killed including 9 children
and 7 women®*®; one of the women was 6 months pregnant.®*” Another 3 children suffered
serious injuries. Photos provided to the commission by two sources show a completely

destroyed building, with only rubble and cement blocks remaining.*®

182. The three-storey house covered 250 square meters and was surrounded by an
agricultural area.®* Two apartments were located on each of the first two floors, whereas
the third floor consisted of one large apartment. Five families comprising 27 members lived
in the house including 7 men, 7 women and 13 children.**

183. The commission interviewed two witnesses from the Dheir family who arrived at the
house shortly after the attack. One of the witnesses said that only 3 of the 22 people present
in the house survived, while 19 were killed. He claimed that his family had been living in
that location for 20 years working as farmers, and none were members of armed groups.
The witness lost his mother, his wife and his brother’s entire family.**

184. The witness had heard from a neighbour that the house was first “hit by a drone”, so
the neighbours warned the family to leave. Apparently about five minutes later “a real shot”
followed®*?. When they went to recover the bodies, they found that many of those killed
were just outside the house and others were in the rubble of the stairs, which indicates that
they were trying to flee but did not manage to do so in time.3*

185. One witness said that the family grows vegetables and was supplying refugees in
schools with food during the war, which the witness thinks might be the reason why they
were targeted. According to the witness there were no fighters in the house or in the area at
the time of the strike.** The Intelligence and Terrorism Information Centre, however,
reportsg that lzat Dheir, a PIJ Al-Quds Battalions operative, was killed on 29 July in
Rafah™™.

186. It appears that, following a warning, a first bomb collapsed the structure followed
closely by a second bomb that led to the total destruction of the building. The remaining
crater and debris pile show the massive effects of the blast.**® Based on the commission’s

335 Military Advocate General, Operation Protective Edge: Update re Individual Incidents, September

2014. At: http://www.mag.idf.il/163-6859-en/Patzar.aspx.
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7 W080.

33 PCHR submission including pictures of the site, maps, building plans and affidavits. See also picture
— confidential submission 49.
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5 Intelligence and Terrorism Information Center. Preliminary, partial examination of the names of

Palestinians killed in Operation Protective Edge; 28 July 2014 at http://www.terrorism-

info.org.il/en/article/20708

PCHR submission including building plans, pictures of the site and remnants from weapons.
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assessment of pictures of the site and of remnants of weapons and on witness accounts, it
appears that two MPR 500 JDAM equipped bombs struck the building.

Groups of individuals with young children killed while outside

Al Sayam and Abu Sanimah families’ houses

187. “A minute later [...] the dust had settled and I saw my family all ripped to pieces.
My family included my brothers, my wife and my children. Some were dead and others
wounded. It was a very difficult thing to see. The majority of those who fell were women
and children.®"”

188. On 21 July at approximately 6.15 a.m., a missile appears to have been fired at the
house of Ahmed Abu Sanimah in Othman Bin Affan Street in the Al Siyamat neighborhood
of Rafah. The adjacent Al Sayam building has four floors and about 35-37 people were
living in the building at the time of the attack®®. As a result of the strike on the Sanimah
house, shrapnel scattered and hit the northern walls of the Al Sayam family house. Terrified
by the attack, many of the building’s inhabitants ran out to the street in an attempt to
escape. Soon after leaving their house, another missile hit the pavement in front of the Al
Sayam family home.**® As a result, 9 members of the Al Sayam family were killed in the
street, while 2 died within 24 hours from their injuries.*® The victims included 2 women
and 7 children®** (one of them a baby).*? According to a witness, a 14-year-old died later
as a result of the injuries sustained®?, which brought the death toll to 12. Another 6 people
were injured, of whom 2 were women and 3 were children.®*

189. According to photos of the site®*®, the area was hit by 3 missiles (some witnesses

indicated that there were 5°*°). Within a few minutes ambulances arrived at the scene and
transported the injured to Al Najjar hospital®™’. Three of those injured became disabled as a
result of the attack.®® The commission reviewed photos from the site, showing extensive
damage to the Al Sayam family home caused by shrapnel.**® Photos submitted to the
commission by a journalist reveal big scars on the legs and stomach of one of the surviving
Al Sayam children.**°

190. The commission interviewed two Al Sayam family members, one of whom survived
the attack and a second who was in a mosque close by and rushed to the scene when he
heard what had happened. The eyewitness told the commission:
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I had a close look at the bodies. Only the upper part of my 9-year old daughter’s body was
left. My son Mohamed had his intestines coming out. My 16-year old cousin had lost his
two legs. My son Mustapha, who was 5 meters away from me, had received shrapnel that
almost completely severed his neck. My 16-year old nephew lost both his legs and arms. He
asked for my help. I just really wanted him to die quickly. I didn’t want him to go through
so much suffering. There was also my one year old daughter who was in her mother’s arms.
We found her body on a tree... I myself lost my left arm ...%*

191. Both witnesses interviewed by the commission claimed that they were unaware of
any family member’s ties with armed groups or that there was any military activity in the
vicinity.**> One of the witnesses described the neighbourhood as quiet; no fighting or
attacks had taken place in the area prior to the date in question. The eyewitness also stated
that no warning was given in advance of the attack.**® However, Physicians for Human
Rights reports that there may have been a “roof-knock” warning, which shattered glass and
killed one of the cousins.®® According to the Intelligence and Terrorism Information
Center, Mohammad Mahrous Salam Siam, allegedly affiliated with National Resistance
Battalions, and Kamal Mahrous Salam Siam, allegedly affiliated with the Al Qassam
Brigades, were killed in Rafah on 20 July.>*® While the date of the strike on the Al Sayam
family was early in the morning on July 21, it could be that those two individuals, or one of
them, may have been the target of the attack.

192. On the basis of the photos of the site, the descriptions of the events, and the resulting
damage, the commission concluded that the shrapnel in the Sayam house probably was
caused by missile and artillery shells. The third strike, which caused the most casualties,
was most likely from a missile, probably an AGM 114 Hellfire Missile. Indications of
artillery fire could also be seen from the images, although these traces may have been the
result of a later incident.

Shuheibar children on the roof of the house

193.  “His daughter Afnan called for him, she said “papa”. He told her that they would
be in the hospital in a minute and that she would be fine. Shrapnel was all over her body.
As he was going downstairs carrying her, the walls were splashed with blood as she was
bleeding so much. [...] What have these innocent children done?” Father of an 8-year-old
girl who died soon afterwards®®

194. On 17 July at around 5.30 p.m., a house on 30" street in Al Sabra, a densely
populated neighbourhood in Gaza city, was attacked. Two brothers, Tareq and Wessam
Shuheibar, their wives and their 9 children lived in the house.®®” On the day of the attack,
other family members were visiting as is the custom during Ramadan. In total, there were
23 people in the house.*® As a result of the missile strike, 3 children of the Shuheibar
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(iii)

family were killed and 2 were injured. A family member told the commission that the
children had gone to the roof to feed the birds. The witness said that, before the war, the
children used to spend a lot of time on the roof but during the conflict they would only go
up to feed the birds. *°

195. Tareq and Wessam told the commission that they were lying down before sunset
when they were awakened by the sound of a loud blast. They did not know at first that the
explosion had taken place in their own house, but neighbours gathering outside alerted
them that their roof had been hit. Wessam said that he saw an opening in the ceiling and
water mixed with blood dripping down, so he went upstairs to check what had happened
and found the five children lying on the ground. Jihad, aged 11, and Wessam, aged 9, were
dead. The three remaining children, all severely injured, were taken to the hospital by
passing cars.*® One of them, Afnan, aged 9, was bleeding heavily and died soon after
arriving at the hospital >

196. Basil, 10, was critically injured. He had four surgeries in his abdomen, his skull was
fractured and his hand and shoulder shattered. After receiving treatment in Turkey, he was
still not able to open his hand. Oday, 15, had fractures on his foot, wounds in his hand and
undervg%nt surgery on his abdomen.*”? Both children were suffering from the loss of the
others.

197. The explosion pierced the roof and two floors below, destroyed the water tanks on
the roof and shattered the house’s windows and doors.>”* No strikes followed the first strike
on the roof.>”® Based on the information available to the commission, including pictures
showing penetration and damage and of remnants of weapons, it is likely that the weapon
used was a 500 pound MPR bomb, a precise bomb used to penetrate concrete and destroy
targets in lower floors or underground.

198. Witnesses interviewed by the commission said t