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131. The Working Group briefly considered the
possible structure of the legal guide®! and decided to
examine this topic at its next session. In this connection
it was suggested that the subject of scheduling also be
considered for inclusion in the legal guide. Under one view

the guide should not quote clauses from existing forms and
models.

132.  The Secretary of the Commission suggested that
the next session of the Working Group might be of one
week’s duration and should be devoted to deciding on the
structure of the guide and the approach to be adopted in its
drafting. For this purpose, a few sample draft chapters and
an outline of the structure of the guide would be submitted

41 A proposal for a possible structure was submitted by the
German Democratic Republic: [A/CN.9/WG.V/III} CRP.3.

to the Working Group. Early decisions on structure and
approach would prevent the waste of time and resources.

133.  There was general agreement with this suggestion.
It was observed, however, that the Governments of develop-
ing countries were unlikely to send delegates only to
attend a session of one week’s duration, and it was recog-
nized that it was extremely important that developing
countries should be adequately represented at the session.
It was accordingly agreed that the Commission should be
requested to decide that the next session of the Working
Group should be held at Vienna in the week immediately
preceding the commencement of the Commission’s sixteenth
session. It was recognized, however, that the decision of the
Commission on the scheduling of the session of the Work-
ing Group might be affected by the Commission’s deci-
sion as to the length of the sixteenth session.

B. Working paper submitted to the Working Group on the New International Economic Order at its third session (New York,
12-23 July 1982): Study II of the Secretary-General: clauses related to contracts for the supply and construction of large

industrial works (A/CN.9, WG.V/WP.7 and Add. 1 to 6)
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Part One
[A/CN.9/WG.V/WP.7*]
INTRODUCTION

1. The present study (hereinafter referred to as “this
study”) is a supplement to the one submitted to the second
session of the Working Group on clauses related to con-
tracts for the supply and construction of large industrial
works' (hereinafter referred to as “Study 17). The present
study has been prepared in conformity with a request by
the Working Group which was later endorsed by the Com-
mission.?

2. The general observations contained in the Introduc-
tion to Study I* equally apply to this study and the same
approach has been used in preparing it. The discussion of
the Working Group on the issues presented in Study I and
this study will be taken into account in the drafting of a
legal guide by the Secretariat.

3. This study is divided into three parts: introduction
(Part One), analysis of topics covered (Part Two) and list

* 15 April 1982.

1 A/CN.9/WG.V/WP.4 and Adds. 1-8 (Yearbook . . . 1981, part
two, IV, B, 1).

3 A/CN.9/198, paras. 89-91; Report of the United Nations Com-
mission on International Trade Law on the work of its fourteenth
session, Official Records of the General Assembly, Thirty-sixth Ses-
sion, Supplement No. 17 (A/36/17), para. 84 (Yearbook ... 1981,
part one, A).

3 A/CN.9/WG.V/WP.4, paras. 1-38 (Yearbook . . . 1981, part
two, IV, B, 1).
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of questions on these topics (Part Three). Part Two is con-
tained in Addenda 1-5 and Part Three in Addendum 6 to
this document.

4. The same general conditions and model works con-
tracts (hereinafter referred to as “the forms under study”)
used for Study I are also used as the basis for this study.

‘However, this  study further takes into consideration the

fact that some issues are also regulated by the following
general conditions agreed upon by member countries of
the Council for Mutual Economic Assistance (CMEA) and
refers to them in analyzing such issues:

(@) General Conditions of Delivery of Goods between
Organizations of the Member Countries of the Council for
Mutual Economic Assistance, hereinafter referred to as
GCD-CMEA;

() General Conditions of Assembly and Provision of
other Technical Services in connection with Reciprocal
Deliveries of Machinery and Equipment between Foreign
Trade Organizations of Member Countries of the Council
for Mutual Economic Assistance, hereinafter referred to as
GCA-CMEA;

(¢) General Conditions for Technical Servicing of
Machinery, Equipment and other Items Delivered between
Foreign Trade Organizations of Member Countries of the
Council for Mutual Economic Assistance, hereinafter
referred to as GCTS-CMEA.
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5. It may be noted that since the completion of Study
I the UNIDO International Group of Experts has completed
the work on the Model Form of Turnkey Lump Sum Con-
tract for the construction of a fertilizer plant (UNIDO/
PC.25), hereinafter referred to as UNIDO-TKL,and the Model
Form of Cost Reimbursable Contract for the construction
of a fertilizer plant (UNIDO/PC.26), hereinafter referred
to as UNIDO-CRC. As the UNIDO Model Form of Semi-
Turnkey Contract for the construction of a fertilizer
plant is still in a draft form (ID/WG.318/2) and its final
form may be adapted in future to the provisions of UNIDO-
TKL and UNIDO-CRC, reference to this draft is limited
only to issues connected with its semi-turnkey character.

Part Two
[A/CN.9/WG.V/WP.7/Add.1*]

I. FEASIBILITY STUDIES

1. The term “feasibility studies” as commonly used
refers to pre-project analyses designed to assist the purcha-
ser in determining whether a contemplated project would
be technically and economically viable.!

2. Contracts for the supply and construction of large
industrial works usually do not provide for feasibility studies
in this sense. Normally, by the time a purchaser is ready
to enter into such a contract these studies will already
have been performed, either by the purchaser or by some-
one engaged to do it for him. In the latter event certain
types of studies may be performed by an engineer or
other consultant under a contract which is wholly separate
from the works contract.

3. However, information obtained during feasibility
studies will serve as a basis for the implementation of the
supply and construction contract. Moreover, it is not un-
common for the purchaser to provide to the contractor
certain data derived from these studies for use in the perform-
ance of his obligations. Such contracts often contain pro-
visions allocating as between the parties responsibility for
errors and inadequacies in this information, and establishing
the extent to which the contractor must control or verify
the information obtained or supplied by the purchaser.
Some contracts require the contractor to obtain for him-
self whatever data and information he requires in order to
perform the contract, even though this may duplicate some
of the studies already performed by the purchaser.

4. The ECE Guide states, in paragraph (iv):

“If the initial studies which culminate in the planning
of a project and in the survey and selection of the site
are carried out by the client himself or by adesign bureau
or by a consulting engineer, the client assumes the

* 12 February 1982.

1 See United Nations Industrial Development Organization
(UNIDO), Manual for the Preparation of Industrial Feasibility
Studies (ID/206) (1978):

responsibility for this preliminary work vis-@-vis the
supplier of the industrial plant and vis-d-vis the building
or civil engineering contractor; the contract may also
specify that the building or civil engineering contractor
is obliged to check the project data concerning the site
on his own responsibility.”

5. Some contracts assume that, if the purchaser has
obtained information during pre-contract feasibility stud-
ies, the puchaser must have provided such information
to the contractor before the formation of the contract,
and provide that the tender is deemed to be based on such
information. They also provide that the contractor is
deemed to have obtained all the necessary information
which might influence his tender. For example, clause 11
of FIDIC-CEC provides:

“The Employer shall have made available to the
Contractor with the Tender documents such data on
hydrological and sub-surface conditions as shall have been
obtained by or on behalf of the Employer from investi-
gations undertaken relevant to the Works and the Tender
shall be deemed to have been based on such data, but
the Contractor shall be responsible for his own inter-
pretation thereof.

“The Contractor shall also be deemed to have inspec-
ted and examined the Site and its surroundings and in-
formation available in connection therewith and to have
satisfied himself, so far as is practicable, before sub-
mitting his Tender, as to the form and nature thereof,
including the sub-surface conditions, the hydrological
and climatic conditions, the extent and nature of work
and materials necessary for the completion of the Works,
the means of access to the Site and the accommodation
he may require and, in general, shall be deemed to
have obtained all necessary information, subject as
above mentioned, as to risks, contingencies and all
other circumstances which may influence or affect his
Tender.”

6. Clause 10.1 of FIDIC-EMW is identical to the first
paragraph of clause 11 of FIDIC-CEC (quoted in paragraph
5, above). Clause 10.2 of FIDIC-EMW provides:

“The Contractor by tendering shall be deemed to
have satisfied himself as to all the conditions and circum-
stances affecting the Contract Sum, as to the possibility
of executing the Works as shown and described in the
Contract, as to the general circumstances at the site
of the Works, if access thereto has been made available
to him, and as to the general labour position at the Site,
and to have determined his prices accordingly. The Con-
tractor shall be responsible for any misunderstanding or
incorrect information however obtained except informa-
tion given in writing by the Employer or the Engineer.”

7. The UNIDO model contracts call upon the pur-
chaser to supply certain information to the contractor,




