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Background remarks 
 
1. This note sets forth the revised structure for the commentary section of the 
draft Guide. The order of commentary contained in documents A/CN.9/WG.V/WP.57 
and A/CN.9/WG.V/WP.58 will be revised in accordance with the chapter and section 
headings set forth below. 
 
 
Revised list of contents 
 
Effective and efficient insolvency regimes 
 
Part one. Key objectives 
 

1. Introduction 
2. Key objectives 

(a) Maximize value of assets 
(b) Strike a balance between liquidation and reorganization 
(c) Ensure equitable treatment of similarly situated creditors 
(d) Provide for timely and efficient commencement of proceedings 
and for impartial resolution of insolvency 

__________________ 

* The submission of this document was late because of the need to accommodate the completion of 
consultations 
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(e) Prevent premature dismemberment of the debtor's assets by 
creditors 
(f) Provide for a procedure that is transparent and contains 
incentives for gathering and dispensing information 
(g) Recognize existing creditor rights and respect priority claims 
with a predictable process 
(h) Establish a framework for cross-border insolvency 

3. Recommendations 
 
Part two. Core provisions 
 

I. Introduction 
 

A. Types of insolvency proceedings 
 

1. Liquidation 
2. Reorganization 

(a) Full court-based reorganization proceedings (formal) 
(b) Out-of-court reorganization proceedings (informal) 
(c) Administrative processes 
(d) Expedited reorganization processes 

 
B. Structure [organization] of the insolvency regime 

 
1. Introduction 
2. Relationship between different types of proceedings 
3. Conversion of proceedings 
4. Recommendations 

 
II. Application for and commencement of insolvency proceedings 

 
A. Eligibility and jurisdiction 

 
1. Debtors to be covered by an insolvency regime 
2. Applicability of the insolvency law 

(a) Centre of main interests 
(b) Establishment 
(c) Presence of assets 

3. Recommendations 
 

B. Application and commencement criteria 
 

1. Introduction 
2. Liquidation 

(a) Debtor applications 
(b) Creditor applications 
(c) Applications by governmental authorities 

3. Reorganization 
(a) Debtor applications 
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(b) Creditor applications 
4. Procedural issues 

(a) The decision to commence insolvency proceedings 
(b) Establishing a limit for making the commencement decision 
(c) Notice of commencement 

5. Recommendations 
 

III. Treatment of assets on commencement of insolvency proceedings 
 

A. Assets to be affected 
 

1. Introduction 
2. Assets constituting the insolvency estate 
3. Assets that may be excluded – natural persons 
4. Recovery of assets 
5. Recommendations 

 
B. Protection and preservation of the insolvency estate 

 
1. Introduction 
2. Protection of the estate against creditors and third parties 
3. Provisional measures 
4. Application of a stay – procedural issues 

(a) Scope of the stay 
(b) Discretionary or automatic application of the stay 
(c) Time of application of the stay 

5. Application of the stay to unsecured creditors 
6. Application of the stay to secured creditors 

(a) Liquidation 
(b) Reorganization 

7. Protection of secured creditors 
(a) Maintaining the economic value of secured assets 
(b) Surrender of the security 
(c) Lifting of the stay 

8. Limitation on disposal of assets by the debtor 
9. Recommendations 

 
C. Use and disposition of assets 

 
1. Introduction 
2. Use, lease and sale of assets of the insolvency estate 
3. Assets subject to security interests and third party owned assets 
4. Abandonment of onerous assets 
5. Surrender of secured assets 
6. Methods for sale of assets 
7. Recommendations 
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D. Treatment of contracts 
 

1. Introduction 
2. Continuation 

(a) Reorganization 
(b) Liquidation 
(c) Exceptions 

3. Rejection 
(a) Liquidation 
(b) Reorganization 
(c) Exceptions 

4. Assignment 
5. General exceptions to the power to continue, reject or assign contracts 
6. Post-commencement transactions 
7. Recommendations 

 
E. Avoidance actions 

 
1. Introduction 
2. Types of transactions subject to avoidance 

(a) Fraudulent transactions 
(b) Undervalued transactions 
(c) Preferential transactions 

3. Establishing the suspect period 
4. Liability of counterparties to avoided transactions 
5. Void and voidable transactions 
6. Evidentiary issues  
7. Related party transactions 
8. Pursuit of avoidance actions 
9. Recommendations 

 
F. Financial contracts: netting and set-off  

 
 

IV. Participants and institutions 
 

A. The debtor 
 

1. Introduction 
2. Rights 

(a) Right to be heard 
3. Obligations 

(a) Cooperation and assistance 
(b) Provision of information 

4. Confidentiality 
5. Continued operation of the debtor’s business 

(a) Liquidation 
(b) Reorganization 

6. Liability 
7. Recommendations 
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B. The insolvency representative 
 

1. Introduction 
2. Qualifications 
3. Selection 

(a) Assetless estates 
4. Powers and functions 
5. Liability 
6. Removal and replacement 
7. Remuneration 
8. Recommendations 

 
C. Creditors 

 
1. Categories of creditors and their claims 

(a) Secured creditors 
(b) Administrative creditors 
(c) Priority or preferential creditors 
(d) Ordinary unsecured creditors 
(e) Employees 
(f) Owners 
(g) Related parties 

2. Participation of creditors in insolvency proceedings 
(a) Introduction 
(b) General body of creditors [assembly of creditors] 
(c) Creditor committee 

(i) Composition 
(ii) Excluded creditors 
(iii) Selection [formation] 
(iv) Duties 
(v) Liability 
(vi) Removal and replacement 

3. Recommendations 
 

D. Institutional framework 
 
 

V. Management of proceedings 
 

A Treatment of creditor claims 
 

1. Introduction 
2. Creditor claims 

(a) Submission of claims 
(b) Provisional claims 
(c) Conversion of foreign currency claims 
(d) Verification of claims 
(e) Assignment of claims 
(f) Claims by related persons 

3. Recommendations 
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B. Post-commencement finance and credit 
 

1. Introduction 
2. Recommendations 

 
C. Distribution following liquidation of assets 

 
1. Introduction 
2. Recommendations 

 
D. Discharge 

 
1. Introduction 
2. Recommendations 
 

E. Closing [and re-opening] of proceedings  
 
 

VI. Reorganization – additional issues 
 

A. The reorganization plan 
 

1. Introduction 
2. Nature and form 
3. Preparation 
4. Content 
5. Approval 

(a) Secured and priority claims 
(b) Ordinary unsecured creditors 

(i) Majorities 
(ii) Classes of unsecured creditors 
(iii) Binding dissenting classes of creditors 
(iv) Shareholders 

(c) Related parties 
(d) Effect of the plan 

6. Court confirmation  
7. Challenges 
8. Amendment 
9. Implementation 
10. Where approval is not achieved or implementation fails 
11. Conversion to liquidation 
12. Discharge of debts and claims 
13. Termination of the plan 
14. Recommendations 
 

B. Expedited reorganization proceedings 
 


