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I.

Introduction

1. At its thirty-first session (New York, 1-12 June 1998), the Commission, with
reference to discussions at the special commemorative New York Convention Day
held in June 1998 to celebrate the fortieth anniversary of the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958) (“the
New York Convention™), considered that it would be useful to engage in a
discussion of possible future work in the area of arbitration. It requested the
Secretariat to prepare a note that would serve as a basis for the consideration of the
Commission at its next session.!

2. At its thirty-second session (Vienna, 17 May-4 June 1999), the Commission
had before it a note entitled “Possible future work in the area of international
commercial arbitration” (A/CN.9/460). Welcoming the opportunity to discuss the
desirability and feasibility of further development of the law of international
commercial arbitration, the Commission generally considered that the time had
come to assess the extensive and favourable experience with national enactments of
the UNCITRAL Model Law on International Commercial Arbitration (“the Model
Law?”), as well as the use of the UNCITRAL Arbitration Rules (“the UNCITRAL
Arbitration Rules” or “the Rules”) and the UNCITRAL Conciliation Rules, and to
evaluate, in the universal forum of the Commission, the acceptability of ideas and
proposals for improvement of arbitration laws, rules and practices.2 When the
Commission discussed that topic, it left open the question of what form its future
work might take. It was agreed that decisions on the matter should be taken later as
the substance of proposed solutions became clearer. Uniform provisions might, for
example, take the form of a legislative text (such as model legislative provisions or
a treaty) or a non-legislative text (such as a model contractual rule or a practice
guide).3

3. At its thirty-ninth session (New York, 19 June-7 July 2006), the Commission
agreed that the topic of revising the UNCITRAL Arbitration Rules should be given
priority. The Commission noted that, as one of the early instruments elaborated by
UNCITRAL in the field of arbitration, the UNCITRAL Arbitration Rules were
recognized as a very successful text, adopted by many arbitration centres and used
in many different instances, such as, for example, in investor-State disputes. In
recognition of the success and status of the UNCITRAL Arbitration Rules, the
Commission was generally of the view that any revision of the UNCITRAL
Arbitration Rules should not alter the structure of the text, its spirit, its drafting
style, and should respect the flexibility of the text rather than make it more
complex. It was suggested that the Working Group should undertake to carefully
define the list of topics which might need to be addressed in a revised version of the
UNCITRAL Arbitration Rules.#

4.  The topic of arbitrability was said to be an important question, which should
also be given priority. It was said that it would be for the Working Group to consider
whether arbitrable matters could be defined in a generic manner, possibly with an
illustrative list of such matters, or whether the legislative provision to be prepared
in respect of arbitrability should identify the topics that were not arbitrable. It was
suggested that studying the question of arbitrability in the context of immovable
property, unfair competition and insolvency could provide useful guidance for
States. It was cautioned however that the topic of arbitrability was a matter raising
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questions of public policy, which was notoriously difficult to define in a uniform
manner, and that providing a pre-defined list of arbitrable matters could
unnecessarily restrict a State’s ability to meet certain public policy concerns that
were likely to evolve over time.>

5. Other topics mentioned for possible inclusion in the future work of the
Working Group included issues raised by online dispute resolution. It was suggested
that the UNCITRAL Arbitration Rules, when read in conjunction with other
instruments, such as the UNCITRAL Model Law on Electronic Commerce and the
United Nations Convention on the Use of Electronic Communications in
International Contracts, already accommodated a number of issues arising in the
online context. Another topic was the issue of arbitration in the field of insolvency.
Yet another suggestion was made to address the impact of anti-suit injunctions on
international arbitration. A further suggestion was made to consider clarifying the
notions used in article I, paragraph (1), of the New York Convention of “arbitral
awards made in the territory of a State other than the State where the recognition
and enforcement of such awards are sought” or “arbitral awards not considered as
domestic awards in the State where their recognition and enforcement are sought”,
which were said to have raised uncertainty in some State courts. The Commission
also heard with interest a statement made on behalf of the International Cotton
Advisory Committee suggesting that work could be undertaken by the Commission
to promote contract discipline, effectiveness of arbitration agreements and
enforcement of awards in that industry.©

6.  After discussion, the Commission was generally of the view that several
matters could be dealt with by the Working Group in parallel. The Commission
agreed that the Working Group should resume its work on the question of a revision
of the UNCITRAL Arbitration Rules. It was also agreed that the issue of
arbitrability was a topic which the Working Group should also consider. As to the
issue of online dispute resolution, it was agreed that the Working Group should
place the topic on its agenda but at least in an initial phase, should consider the
implications of electronic communications in the context of the revision of the
UNCITRAL Arbitration Rules.”

Organization of the session

7. The Working Group, which was composed of all States members of the
Commission, held its forty-fifth session in Vienna, from 11 to 15 September 2006.
The session was attended by the following States members of the Working Group:
Algeria, Argentina, Australia, Austria, Belarus, Brazil, Cameroon, Canada, China,
Croatia, Czech Republic, France, Germany, Guatemala, India, Iran (Islamic
Republic of), Italy, Japan, Jordan, Kenya, Mexico, Nigeria, Poland, Republic of
Korea, Russian Federation, Singapore, Spain, Sweden, Switzerland, Thailand,
Tunisia, Turkey, United Kingdom of Great Britain and Northern Ireland, United
States of America, and Venezuela (Bolivarian Republic of).

8.  The session was attended by observers from the following States: Bahrain,
Bulgaria, Democratic Republic of the Congo, Dominican Republic, Finland,
Indonesia, Ireland, Kuwait, Latvia, Mauritius, Netherlands, Peru, Philippines,
Romania, Slovakia and Ukraine.
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9.  The session was also attended by observers from the following international
intergovernmental organization: Permanent Court of Arbitration.

10. The session was also attended by observers from the following international
non-governmental organizations invited by the Working Group: Arab Union for
International Arbitration (AUIA), Asia Pacific Regional Arbitration Group
(APRAG), Association Suisse de ['Arbitrage (ASA), Cairo Regional Centre for
International Commercial Arbitration (CRCICA), the Chartered Institute of
Arbitrators, the European Law Students Association (ELSA), Forum for
International Commercial Arbitration (FICA), International Arbitration Institute
(IAI), International Chamber of Commerce (ICC), International Council for
Commercial Arbitration (ICCA), Kuala Lumpur Regional Centre for Arbitration
(KLRCA), the London Court of International Arbitration (LCIA), Milan Club of
Arbitrators, NAFTA Article 2022 Advisory Committee, School of International
Arbitration of the Queen Mary University of London, the Singapore International
Arbitration Centre-Construction Industry Arbitration Association (SIAC-CIAA
Forum), Union Internationale des Avocats (UIA) and the Vienna International
Arbitral Centre (VIAC).

11. The Working Group elected the following officers:
Chairman: Mr. Michael Schneider (Switzerland);
Rapporteur: Mr. Trumph Jalichandra (Thailand).

12. The Working Group had before it the following documents: (a) provisional
agenda (A/CN.9/WG.II/WP.142); (b) a note by the Secretariat on a revision of the
UNCITRAL Arbitration Rules pursuant to the decision made by the Commission at
its thirty-ninth session (A/CN.9/WG.II/WP.143 and A/CN.9/WG.II/WP.143/Add.1).

13. The Working Group adopted the following agenda:
1.  Opening of the session.
2 Election of officers.
3. Adoption of the agenda.
4

Revision of the UNCITRAL Arbitration Rules and organization of future
work.

(9]

Other business.

6.  Adoption of the report.

Deliberations and decisions

14. The Working Group commenced its deliberations on agenda item 4 on the
basis of the notes prepared by the Secretariat (A/CN.9/WG.II/WP.143 and
A/CN.9/WG.II/WP.143/Add.1). The deliberations of the Working Group with
respect to this item are reflected in chapter IV. The Secretariat was requested to
prepare a first draft of revised UNCITRAL Arbitration Rules, based on the
deliberations of the Working Group.
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Revision of the UNCITRAL Arbitration Rules

General principles

15. The Working Group recalled the mandate given by the Commission at its
thirty-ninth session (New York, 19 June-7 July 2006) and set out above (see above,
paras. 3-6) which provided, inter alia, that any revision of the UNCITRAL
Arbitration Rules should not alter the structure of the text, its spirit and drafting
style and that it should respect the flexibility of the text rather than make it more
complex.®

16. The Working Group agreed that the UNCITRAL Arbitration Rules had been
one of the most successful instruments of UNCITRAL and therefore cautioned
against any unnecessary amendments or statements being included in the travaux
préparatoires that would call into question the legitimacy of prior applications of
the Rules in specific cases. It was considered that the focus of the revision should be
on updating the Rules to meet changes that had taken place over the last thirty years
in arbitral practice.

17. It was pointed out that the UNCITRAL Arbitration Rules were originally
intended to be used in a broad range of circumstances and therefore a generic
approach was taken in drafting the Rules. The Working Group recalled that, for that
reason, the reference to the word “ad hoc” in the title of the UNCITRAL Arbitration
Rules had been deleted at the time the Rules were drafted. It was noted that, in
practice, there were at least four types of arbitration where the UNCITRAL
Arbitration Rules were used, namely; disputes between private commercial parties
where no arbitral institution was involved (a type sometimes referred to as “ad hoc”
arbitration), investor-State disputes, State-to-State disputes and commercial disputes
administered by arbitral institutions. The question was raised whether in revising the
UNCITRAL Arbitration Rules, the Working Group should maintain that generic
approach or should include provisions, possibly contained in parallel versions or
annexes to the UNCITRAL Arbitration Rules, dealing specifically with the different
types of arbitration or disputes to which the Rules applied. It was suggested that
inclusion of annexes could provide useful guidance for users, such as States and
arbitral institutions when adopting the UNCITRAL Arbitration Rules. In that
context, the attention of the Working Group was drawn to the Recommendations
adopted by UNCITRAL in 1982 to assist arbitral institutions and other interested
bodies with regard to arbitrations under the UNCITRAL Arbitration Rules. The
Recommendations are designed to provide information and assistance to arbitral
institutions and other relevant bodies, such as chambers of commerce, in using the
Rules. This may include cases where the Rules are being used as the basis for
preparing or revising institutional rules, where arbitral institutions or other bodies
are acting as an appointing authority as envisaged under the Rules, or in the
provision of administrative services of a secretarial or technical nature for an
arbitration conducted pursuant to the Rules.

18. Broad support was expressed for a generic approach that sought to identify
common denominators that applied to all types of arbitration irrespective of the
subject matter of the dispute, in preference to dealing with specific situations. The
Working Group took note that the Rules had been easily adapted to be used in a
wide variety of circumstances covering a broad range of disputes and that this
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quality should be retained. The Working Group further noted that the Rules could
apply in the future to other situations or types of disputes that had not yet been
identified. The view was expressed that, since practice in various areas, including in
investor-State dispute settlement, was still developing, it would be undesirable to
seek to design specific provisions at this stage. It was also stated that inclusion of
specific provisions could undermine the existing flexibility and simplicity of the
Rules and therefore make them less attractive. Others were of the view that, either it
would be desirable to identify provisions which might need a different set of rules
for specific purposes or that, at a minimum, that option should not be disregarded.

19. After discussion, the Working Group agreed that the structure and spirit of the
UNCITRAL Arbitration Rules should be maintained. Given that some of the
discussion would potentially develop useful conclusions relating to specific
situations, such as investor-State disputes or institutional arbitration, it was agreed
that any such conclusions should be reflected in the travaux préparatoires whether
or not those conclusions were ultimately reflected in the Rules or in any material
that might accompany the Rules.

20. With respect to the working method to be followed at the current session, it
was suggested that the Working Group should identify areas where a revision of the
UNCITRAL Arbitration Rules might be useful, possibly giving indications as to the
substance or principles to be adopted in relation to the proposed revisions, in order
to allow the Secretariat to prepare for subsequent sessions the first tentative draft of
the revised UNCITRAL Arbitration Rules. The Working Group agreed, on the basis
of documents A/CN.9/WG.II/WP.143 and Add.1, to define the list of topics that
might need to be addressed in a revised version of the UNCITRAL Arbitration
Rules and to hear suggestions to the Secretariat for drafting such revisions but not to
reach any conclusion at the current session.

Harmonization of the drafting of the UNCITRAL Arbitration Rules with the Model
Law

21. The Working Group agreed that harmonizing the provisions of the UNCITRAL
Arbitration Rules with the corresponding provisions of the Model Law should not
be automatic but rather considered only where appropriate.

Section 1. Introductory rules

Scope of application—Article 1
Applicable version of the UNCITRAL Arbitration Rules

22. It was noted that article 1 dealt with the scope of application of the
UNCITRAL Arbitration Rules, without determining which version of the Rules
would apply in case of revision. In that respect, it was further noted that the model
arbitration clause appended to article 1, paragraph (1) referred to the Rules “as at
present in force”.

23. It was observed that a practice in some arbitral institutions was to include an
express interpretative provision to the effect that the rules in force on the date of the
commencement of the arbitration proceedings (as opposed to the Rules in force on
the date of the contract) should apply unless the parties had agreed to the contrary. It
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was observed that, in practice, some parties had a preference to apply the most
up-to-date rules to their dispute whereas others preferred the certainty of agreeing
on rules in existence at the time the arbitration agreement was made. It was also said
that, inclusion of a provision on the applicable rules would have the benefit of
avoiding uncertainty as to the applicable version of the Rules in case of future
revisions. That proposal received some support.

24. The Working Group further noted that many investment treaties included a
provision on secttlement of disputes that referred to the “arbitration rules of the
United Nations Commission on International Trade Law”, without determining
which version of those Rules would apply in case of revision.° Some treaties
expressly stipulated that, in the event of a revision of the UNCITRAL Arbitration
Rules, the applicable version would be the one in force at the time that the
arbitration commenced.

25. It was observed that given the contractual nature of the Rules, their binding
nature was derived from the will of the parties. No version of the Rules could be
considered to be “in force” in and of itself outside the context of an agreement
between the parties to the dispute (except possibly where a treaty or other
instrument mandated dispute resolution by reference to the Rules). It was cautioned
that any provision designating a default version of the Rules should be consistent
with the principle of party autonomy. If the parties had agreed to apply the former
version of the Rules, any transitional provision should not have any retroactive
implications for that agreement.

26. The Working Group agreed to revisit the question of the applicable version of
the Rules once it had completed its review of the current text of the UNCITRAL
Arbitration Rules. It was pointed out that the decision whether or not to include a
default provision on the applicable version might depend upon the overall scale of
the modifications.

Paragraph (1)

The writing requirement for the agreement to arbitrate and for modification of the
Rules

27. It was questioned whether to retain the requirements in article 1, paragraph (1)
that both the agreement of the parties to refer disputes to arbitration under the
UNCITRAL Arbitration Rules and any modification thereto should be in writing.
Diverging views were expressed on that question.

28. It was noted that the purpose of the requirement that the arbitration agreement
be in writing was to set out the scope of application of the UNCITRAL Arbitration
Rules and, unlike the function of the form requirement under the Model Law, might
be separate from the question of the validity of the arbitration agreement (which
was left to the applicable law) or from the question of enforcement under the
New York Convention.

29. In support of deletion of the writing requirement, it was said that the question
of form was a matter that should be left to the applicable law. It was observed that a
number of arbitration rules did not require, as a condition for their applicability, an
agreement in writing. It was said that the UNCITRAL Arbitration Rules should, in
the interests of harmonization of international arbitration, take a consistent approach
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with the work of the Working Group in respect of the Model Law, which had
reflected a broad and liberal understanding of the form requirement. In addition, it
was said that, if such a requirement were to be maintained, it should be defined and
that including such a definition would go beyond the usual scope of arbitration
rules.

30. However, it was said that preserving a reference to the writing requirement
was necessary particularly in light of the fact that there was no uniform approach to
that question, some jurisdictions having omitted this requirement and others still
requiring writing. In addition, it was noted that the writing requirement could have
two functions. First to remind the parties that depending on the applicable law, the
agreement to arbitrate might only be valid if made in writing and second, from the
point of view of convenience, to provide a basis upon which an appointing authority
could appoint arbitrators.

31. The Working Group agreed that that question on whether or not to retain the
writing requirement in respect of the arbitration agreement and the modification of
the Rules should be further considered.

“disputes in relation to that contract”

32. The Working Group noted that article 1, paragraph (1) referred to disputes “in
relation to that contract”. The Working Group considered whether those words
should be omitted so as not to suggest any limitation with respect to the types of
disputes that parties could submit to arbitration. The Working Group considered
whether article 1, paragraph (1) should be widened to include words consistent with
article 7 of the Model Law, which permitted arbitration of disputes “in respect of a
defined legal relationship, whether contractual or not” or should contain no
restriction at all.

33. Some support was expressed for inclusion of the words “in respect of a
defined legal relationship, whether contractual or not” for the reason that it
encompassed a broad range of disputes, including those arising in investment
treaties that did not relate to a contract at all or that related to a contract involving a
person that was not a party to the arbitration. It was also said that inclusion of these
words would promote consistency between the Rules and the Model Law, which had
been adopted widely. However, it was said that these words simply replaced one
restriction with another, which unnecessarily limited the scope of the Rules and
could raise interpretative questions that would undermine the certainty of the text. It
was stated that a preferable approach would be to include no limitation at all.

34. It was noted that, if the words “in relation to that contract” were deleted then,
as a matter of consistency, the words “to a contract” appearing after the words “the
parties” should also be deleted. It was noted that such deletion could, in the context
of disputes arising under investment treaties, create uncertainty given that the
parties to the arbitration agreement might be different to the parties to the dispute.
In response, it was said that addressing that specific issue in the UNCITRAL
Arbitration Rules would add unnecessary complexity. To avoid this complication, a
proposal was made to delete any reference to parties in the opening words of
article 1, paragraph (1). That suggestion received some support. As a matter of
drafting, it was suggested that wordings along the lines of “Where an agreement to
arbitrate refers to the UNCITRAL Arbitration Rules (...)” or “Where it has been
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agreed that a dispute shall be settled by arbitration under the UNCITRAL
Arbitration Rules (...)” might require further consideration. The Working Group
agreed to revisit that question at a future session.

Paragraph (2)
International law

35. The Working Group was generally of the view that it was not necessary to
include a reference in article 1, paragraph (2) to “international law” to address cases
where a State or an international organization was involved as an arbitrating party. It
was said that cases where a source of arbitration law was contained in a treaty or
other mandatory international instrument were sufficiently covered by the reference
to “the law applicable to the arbitration from which the parties cannot derogate”.

Model arbitration clause

36. A question was raised whether the words “arising out of or relating to this
contract” should be deleted from the Model Arbitration Clause. It was recalled that
the Working Group had envisaged under article 1, paragraph (1) to delete any
reference to a contract (see above, paras. 32-34). In response, broad support was
expressed for the retention of the reference to the contract in the Model Arbitration
Clause, the purpose of which was precisely to provide a recommendation for the
parties wishing to include a clause in their contract. In addition, it was said that the
deletion of the words “, or the breach, termination or invalidity thereof”, which
would ensue if the words “arising out of or relating to this contract” were deleted,
might lead to unintended or negative consequences, depending upon the extent to
which the law governing the arbitration agreement recognized the separability of the
arbitration agreement.

37. With respect to the contents of the Model Arbitration Clause, several proposals
were made to complement the options offered for consideration by the parties in the
note placed at the end of the Model Arbitration Clause. One proposal was to add a
paragraph along the following lines “(e) the law governing this arbitration
agreement shall be (...)”. That concept received broad support, subject to drafting.
Another proposal was to add a paragraph referring to the designation of the law
governing the contract. That proposal was objected to on the ground that it went
beyond the scope of the Arbitration Rules. A further proposal was to amend
paragraph (c) to refer to the “[juridical] seat of arbitration” instead of the “place of
arbitration” to emphasize that the legal place of the arbitration might differ from the
actual place where arbitrators met. Doubts were expressed about that proposal given
that it differed from the language used in the Model Law. The Working Group
agreed to revisit that proposal in the context of article 16, which dealt with the place
of arbitration.

38. A proposal was made to consider whether the arbitration clause should be
moved elsewhere given the modifications to article 1, paragraph (1), which no
longer contained a reference to a contract. The Working Group agreed to consider
that proposal at a future session.
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Notice, calculation of periods of time—Article 2
Paragraph (1)
Delivery of the notice

39. The Working Group noted that article 2, paragraph (1) was based on the
1974 UNCITRAL Convention on the Limitation Period in the International Sale of
Goods and set forth default provisions, which the parties could vary. It regulated in
useful detail when a notice, including a notification, communication or proposal
could be deemed to have been received. It was noted that a number of existing
arbitration rules referred to delivery by electronic means and it was suggested that
article 2 should be amended to reflect contemporary practice. It was noted that such
amendments would merely constitute a clarification for the avoidance of doubt, and
should not be taken to mean that the current version of article 2, paragraph (1)
excluded electronic means of communication.

40. It was also noted that article 2, paragraph (1) referred to a “physical delivery”
of notices, thus relying on a concept of effective delivery that did not envisage the
possibility of deemed delivery. Some considered that the inclusion of a provision on
deemed delivery would be helpful, particularly to deal with the situation where
delivery was not possible ecither because a party had absconded or systematically
blocked delivery of notices. The Working Group was referred to article 3.3 of the
International Chamber of Commerce Arbitration Rules 1998 (“the ICC Rules”)
which provided that “A notification or communication shall be deemed to have been
made on the day it was received by the party itself or by its representative, or would
have been received if made in accordance with the preceding paragraph”, as an
example of such a provision.

Paragraph (2)
Modification of periods of time

41. The Working Group proceeded to consider whether article 2, paragraph (2)
should be amended to provide that the arbitral tribunal might have an express power
to extend or shorten the time periods stipulated under the UNCITRAL Arbitration
Rules, as necessary for a fair and efficient process of resolving the parties’ dispute.

42. It was observed that article 2, paragraph (2), which dealt with the method of
calculation of time limits, might not be the appropriate place to deal with that more
general issue. It was suggested that the power of the arbitral tribunal to modify time
limits should be considered under article 15, which provided that the arbitral
tribunal could conduct the arbitration in such manner as it considered appropriate. It
was suggested that language along the following lines could be included: “In
discharge of its duties under article 15, paragraph (1), the arbitral tribunal may at
any time extend or abridge any period of time prescribed under or pursuant to the
Rules”.

43. Reservations were expressed as to the need for inclusion of an express
provision on the power of the arbitral tribunal to extend or abridge stipulated time
limits. The view was expressed that that power could be understood as an inherent
power of the arbitral tribunal, particularly in light of article 15.



A/CN.9/614

44. A contrary view was expressed that, given that the power in article 15 was
stated to be expressly subject to the UNCITRAL Arbitration Rules and that various
time periods were stipulated under different articles of the Rules, the Rules could be
interpreted as restricting the power of the arbitrator to amend these time periods.

45. It was suggested that the issue could be assessed once the Working Group had
examined all provisions that stipulated a time period, and had determined whether
expressly establishing the power of the arbitral tribunal to extend or abridge
stipulated time periods was appropriate in each context. That proposal received
support.

46. It was noted as well that the granting of such power to the arbitral tribunal
would be of practical value when the parties failed to agree on applicable time
limits. A question was raised whether the arbitrators should nevertheless be granted
the power to modify time limits even where the parties had agreed on these matters.
A suggestion was made that time limits agreed upon between the parties before the
appointment of the arbitral tribunal might be considered as binding on it whereas
any such limitation agreed upon by the parties after the arbitral tribunal had been
appointed required the approval of the arbitral tribunal. The Working Group agreed
to further consider the issue at a future session.

47. A question was raised whether the UNCITRAL Arbitration Rules should
include a time limitation for the rendering of the award. The Working Group agreed
that that matter should be considered when reviewing article 32 of the Rules (see
below, paras. 118-119).

Notice of arbitration—Article 3
Separation of notice of arbitration from statement of claim

48. The Working Group considered whether the notice of arbitration should be
separated from the statement of claim. It was stated that the UNCITRAL Arbitration
Rules were carefully drafted so as to constitute a compromise between those who
wished the statement of claim to be delivered at the outset and those who preferred
a two-tiered approach where the notice of arbitration was followed by the statement
of claim.

49. The Working Group agreed that the notice of arbitration and the statement of
claim should remain separate documents, which might be submitted at different
times, for various reasons. First, it was said that it might be impractical for a party
to file a statement of claim together with the notice of arbitration in cases where, for
example, there was an urgent need to start the arbitral proceedings either due to a
limitation period, to the need to seek interim relief, or to precipitate negotiation of a
settlement. Second, it was said that permitting the filing of a statement of claim
either together or after the notice of arbitration as set out in the current provisions of
the UNCITRAL Arbitration Rules provided for the right level of procedural
flexibility.

Contents of notice of arbitration

50. A suggestion was made that article 3, paragraphs (3) and (4), which dealt with
the contents of the notice of arbitration should be amended to include more detailed

11
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or additional information in the interests of improving efficiency of the arbitral
procedure.

51. In relation to disputes that did not arise out of or in relation to a contract, a
proposal was made to consider whether the notice of arbitration should require an
indication of the documents or facts out of or in relation to which the dispute arose.
It was said that that approach was too broad and there were other methods to
address this issue such as, for example, by including language in subparagraph (d),
along the following lines: “A reference to the contract, if any, out of or in relation to
which the dispute arises” or “A reference to the contract or other legal instrument
out of or in relation to which the dispute arises”.

52. A proposal was made to require for disputes arising out of a contract that the
notice of arbitration should include a copy of that contract (rather than merely a
reference to it). It was generally felt that such a requirement would be unnecessarily
burdensome and that the existing wording in article 3, paragraph (3)(d) adequately
covered all situations, including disputes arising out of a bilateral investment treaty
or involving an arrangement, involving some oral part.

53. Another proposal was made to amend article 3, paragraph (3)(e) by replacing
the words “general nature” with the words “brief description”. Yet, another proposal
was made to add under article 3, paragraph (3) the provisions currently contained in
paragraph (4) subparagraphs (a) and (b). A proposal was made to include in the
notice of arbitration, in addition to those items already listed in paragraph (3), the
following elements: proposals by the claimant with respect to the number of
arbitrators, the language and the place of the arbitration, if those matters had not
already been agreed upon.

54. It was cautioned that imposing the obligation to include too much information
in the notice of arbitration might give rise to the question of how to deal with an
incomplete notice of arbitration. The Working Group discussed whether that issue
should be addressed in the revised Rules or left to the discretion of the arbitral
tribunal. To avoid overloading the notice of arbitration, a suggestion was made to
determine whether some of the items proposed for inclusion under paragraph (3)
should be included as optional items under paragraph (4). Support was expressed for
allowing the arbitral tribunal to determine the consequences of an incomplete notice
of arbitration. The Working Group agreed to further consider that issue at a future
session.

55. It was observed that the notice of arbitration as currently conceived under the
UNCITRAL Arbitration Rules constituted a well-recognized feature of the Rules,
allowing the parties to start arbitration proceedings in a timely and efficient manner,
and it was said that it would be important not to depart from that feature.

Response to the notice of arbitration

56. The Working Group noted that, since the statement of claim was only an
optional element in the notice of arbitration, the arbitral tribunal might be
constituted without the respondent having an opportunity (or being required) to state
its position with respect to matters such as the jurisdiction, the claim, or any
counterclaim.
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57. The Working Group considered whether the respondent should be given an
opportunity to state its position before the constitution of the arbitral tribunal, by
responding to the notice of arbitration, and before the submission by the claimant of
its statement of claim. It was suggested that providing such an opportunity or, as
proposed by some delegations, a procedural obligation, would have the added
advantage of clarifying at an early stage of the procedure the main issues raised by
the dispute. It was said that inclusion of a right for the respondent to reply to the
notice of arbitration would provide an appropriate balance between the applicant
and the respondent. Support was expressed for that proposal. The Working Group
agreed to discuss at a future session the possible contents of the response to the
notice of arbitration.

Commencement date of arbitral proceedings

58. A question was raised whether the date for commencement of the arbitral
proceedings should be the date on which the notice of arbitration had been received
by the respondent as provided for under article 3, paragraph (2) or whether
commencement should be delayed until the date on which response to the notice of
arbitration had been received. That matter was considered an important question,
particularly in States where the arbitration law defined a time limit for the rendering
of an award. The view was expressed that the commencement date of the arbitration
should be distinguished from the date as of which the time for rendering the award
was counted. The Working Group agreed to further consider that issue.

Section II. Composition of the arbitral tribunal

Number of arbitrators—Article 5

59. The Working Group proceeded to consider whether the default rule on the
number of arbitrators of three members should be modified. In support of retaining
the default composition for arbitral tribunal of three members, it was said that the
default rule of three arbitrators was a well-established feature of the UNCITRAL
Arbitration Rules, reproduced in the Model Law, ensured a certain level of security
by not relying on a single arbitrator, and should in the interests of familiarity be
retained.

60. In favour of inclusion of a default rule of a sole arbitrator, it was said that such
a rule would render arbitration less costly and thus make it more accessible,
particularly to poorer parties and in less complex cases. However, it was questioned
whether such parties might prefer the less costly option of a sole arbitrator and it
was suggested that arbitral practice indicated that such parties preferred a three
member panel which allowed them to choose at least one arbitrator. The Working
Group observed that it was normal practice to have one arbitrator as the default rule
in arbitrations administered by some institutions with a discretion to appoint three
arbitrators, subject to contrary agreement by the parties. It was noted that in
arbitrations conducted outside the framework of an arbitral institution, discretionary
selection of three arbitrators by the institution would not be available. It was
suggested that discretion to intervene could be granted to the appointing authority in
non-institutional arbitrations to appoint three arbitrators in more complex
arbitrations. However, concern was expressed that such discretion fell outside the
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traditional role for appointing authorities and could introduce a further level of
delay in the arbitral proceedings. As well, at the time of appointment of arbitrators,
there might not be an appointing authority. It was said that leaving the question of
the number of arbitrators to the appointing authority based on the subjective
question of whether or not a case was complex introduced a level of uncertainty.

61. A proposal was made that a better way to address the question of accessibility
of arbitration and reduction of cost would be to issue guiding recommendations on
how to use the UNCITRAL Arbitration Rules in situations involving small claims.

Appointment of arbitrators—Articles 6 to 8
Multiparty arbitration

62. The Working Group took note that articles 6 to 8, which dealt with the
appointment of arbitrators, did not include provisions dealing with appointment of
arbitrators in multiparty cases. Support was expressed for inclusion of a two-step
procedure for the appointment of arbitrators in a multiparty arbitration such that
where there were multiple parties, whether as claimant or as respondent, and where
the dispute was to be referred to three arbitrators, the multiple claimants, jointly,
and the multiple respondents, jointly, should nominate an arbitrator. In the absence
of such a joint nomination and where all parties were unable to agree on a method
for the constitution of the arbitral tribunal, the appointing authority might appoint
each member of the arbitral tribunal and designate one of them to act as the
presiding arbitrator. Support was expressed for the general principles expressed in
that approach.

63. There was general support for the proposal to include a rule which deprived all
parties of their right to appoint an arbitrator if the parties on either side were unable
to make such an appointment. For example, where the number of either applicants
or respondents was very large and did not form a single group with common rights
and obligations, involving, for example, a large number of shareholders, the
appointing authority should be given authority to make the appointment on their
behalf. In the context of that discussion, it was pointed out that the appointing
authority should have the discretion to appoint an arbitrator already appointed by a
party that was subsequently deprived of its right to appoint. It was suggested that
rules relating to multiparty arbitrations should extend beyond appointment of
arbitrators and should also deal with the conduct of arbitrations and the method of
appointment especially its transparency, where there were multiple parties on both
or either side. The Working Group agreed to reconsider these issues at a future
session.

Challenge of arbitrators—Articles 9 to 12
Article 9

Ongoing nature of duty to disclose

64. The Working Group proceeded to consider whether article 9, which dealt with
the duty of disclosure by an arbitrator, should make it clear that the obligation to
disclose matters giving rise to justifiable doubts as to an arbitrator’s impartiality and
independence was a continuing one, as was provided under article 12, paragraph (1)
of the Model Law. It was noted that whilst the Model Law imposed an ongoing
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obligation by the words “from the time of his appointment and throughout the
arbitral proceedings”, the Rules merely referred to the duty “once [the arbitrator
was] appointed or chosen”. The Working Group agreed that the obligation to
disclose under the Rules had in practice been interpreted as an ongoing obligation.
Nevertheless, it was agreed that, in order to put that matter beyond doubt and in the
interests of achieving consistency with the Model Law, the ongoing nature of the
duty to disclose be clarified by using similar language to that used in article 12,
paragraph (1) of the Model Law.

65. The Working Group did not support a proposal that disclosure should be in the
form of a written declaration.

Article 12
Time limits for challenge

66. The Working Group agreed to consider revising article 12 so as to introduce
time limits by which the party making a challenge should seek a decision by the
appointing authority. The Working Group agreed that other matters, such as whether
or not the arbitral proceedings could continue while a challenge was ongoing,
should not be addressed, as such matters were dealt with in applicable laws or left to
the arbitral tribunal.

Replacement of an arbitrator—Article 13
Resignation of arbitrators

67. The Working Group considered whether the revised version of the UNCITRAL
Arbitration Rules should specify conditions for the resignation of arbitrators in
order to avoid spurious resignations, or at least minimize their impact on the overall
arbitral process. Article 13 did not contain any provision on that question, and it was
noted that, in practice, arbitral proceedings had been adversely affected by mala fide
or tactical resignations of arbitrators.

68. Various options to define conditions under which the resignation of an
arbitrator could be permitted were considered by the Working Group. It was noted
that in multi-member arbitral tribunals, a resignation could be approved by the other
arbitrators. This would require an arbitrator to provide reasons for resigning and to
submit to the other arbitrators’ scrutiny and judgement, and could act as an effective
deterrent against ill-considered or plainly tactical resignations. This practice would
be consistent with the general rule that the arbitral tribunal was responsible for the
conduct of the proceedings. Another option was to require the appointing authority
to approve the resignation of an arbitrator. However, it was said that the other
arbitrators would be in a better position to approve or refuse such resignation as
they would be aware of the circumstances and facts of the arbitral proceedings.

69. It was questioned whether the Rules should contain criteria for assessing
whether the resignation of an arbitrator was made in good faith or not. In that
respect, it was noted that arbitral institutions rarely refused the resignation of
arbitrators for the practical reason that obliging participation by a reluctant
arbitrator would be detrimental to the arbitral process. It was felt as well that setting
criteria for the acceptance or refusal of a resignation by an arbitrator might be too
rigid, and a preferable approach was to permit either the remaining members of the
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arbitral tribunal or the appointing authority to determine, by reference to the
relevant facts and circumstances whether the resignation was acceptable or not. It
was said that that approach had the advantage of respecting the contractual
foundation of arbitration.

Consequences of a bad faith resignation

70. It was said that there might be two different ways of dealing with an
unapproved resignation of an arbitrator. First, the party having initially appointed
the arbitrator might be deprived of the right to appoint a replacement arbitrator,
which would be vested instead with the appointing authority. The second was to
design a provision on truncated tribunal, which would preserve the existence of a
three-person arbitral tribunal and thus satisfy the provision found in some national
laws that prohibited even-numbered arbitral tribunals (see below, paras. 73-74).

71. The Working Group considered whether the loss of the right to appoint a
substitute arbitrator should be automatic or subject to conditions. It was said that the
loss of that right should not be connected with the need to prove collusion with the
resigning arbitrator. It was also said that the loss of that right was a serious act,
which could only be based on the faulty behaviour of a party to the arbitration. It
was said that the loss of that right should be based on a fact-specific inquiry, and
should not be subject to defined criteria. Rather, the arbitral tribunal or the
appointing authority should determine, in its discretion, whether the party had the
right to appoint another arbitrator.

72. It was said that the arbitrator who resigned in bad faith might be held liable for
such behaviour under the general rules governing the relationship between the
parties and the arbitrator.

Truncated tribunals

73. The Working Group proceeded to consider whether the language used in
article 13 precluded the possibility of a “truncated tribunal” whereby, after the
resignation of an arbitrator, the remaining arbitrators could continue with the
proceedings and possibly issue an award, without a substitute arbitrator being
appointed. It was observed that some arbitral tribunals had found that the power to
act as a truncated tribunal existed under the present Rules without modification. It
was pointed out, however, that there was a risk that an award made by a truncated
tribunal might not be recognized under some national laws. The view was also
expressed that the inclusion of a provision on truncated tribunals was unnecessary in
view of the fact that courts could rule on that point either under article 34 of the
Model Law or under article V of the New York Convention. However, it was said
that relying on differing court interpretations would create a level of uncertainty in
respect of truncated tribunals and that it was desirable to provide a solution during
the proceedings rather than leave the issue to be dealt with at the enforcement stage.
It was suggested that a provision on replacement of an arbitrator should not be
limited to resignation by the arbitrator but could extend to other circumstances such
as incapacity or death of the arbitrator.

74. It was stated that including a provision on truncated tribunal would be
particularly important if it addressed the circumstances in which the truncated
tribunal mechanism would apply. It was agreed that the provision should indicate
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what kind of conduct would trigger the mechanism, who should be able to decide
when the mechanism ought to apply (for example, the appointing authority or the
remaining arbitrators), and at what point the mechanism could begin to operate
(i.e., only after the conclusion of the hearings or possibly earlier). It was suggested
that the mechanism should apply within strict time limits, for example, only once
the hearings were closed and should not be available in the case of bona fide
resignation but only where there was a mala fide resignation or other obstructionist
behaviour by an arbitrator.

Repetition of hearings in the event of the replacement of an arbitrator—
Article 14

75. The Working Group considered whether article 14 should be revised.
Suggestions were made that article 14 be revised to include a provision granting the
arbitral tribunal the power to decide whether or not to repeat a hearing when the
sole or presiding arbitrator was replaced. Another suggestion was made to revise
article 14 along the lines of article 14 of the Swiss Rules of International
Arbitration, which provided that, in case of replacement of an arbitrator, the
proceedings should resume at the stage where the arbitrator who was replaced had
ceased his or her functions, unless the arbitral tribunal decided otherwise. The
Working Group requested the Secretariat to provide a revised version of article 14,
taking account of the suggested amendments.

Section III. Arbitral proceedings

General provisions—Article 15

76. The Working Group proceeded to consider whether article 15, paragraph (1)
should expressly provide that arbitral proceedings should be dealt with by the
arbitral tribunal without unnecessary delay. It was said that inclusion of such a
principle was otiose but that it might nevertheless be useful to provide leverage for
arbitral tribunals to take certain steps both vis-a-vis the other arbitrators and the
parties. It was cautioned that inclusion of such a principle could expose the arbitral
tribunal to attack for not fulfilling the duty.

77. It was suggested that article 15 of the Rules should not include the words that
each party should be given a full opportunity of presenting its case “at any stage of
proceedings”, which phrase had been omitted from article 18 of the Model Law. It
was suggested that, to avoid a situation where a party would insist on submission at
an inappropriate stage of the arbitration, the words “at any stage of proceedings”
could be replaced by words such as “at the appropriate stage”. It was also suggested
that the reference to the phrase “a full opportunity” could be contentious and that it
might be more appropriate to simply refer to “an opportunity”. Caution was
expressed as to whether this amendment was really necessary given that the
Working Group had no information that the current text had led to problems or
created undesirable results.

17



A/CN.9/614

18

Preparatory hearings

78. The Working Group agreed that it might not be necessary to include an express
provision conferring on the arbitral tribunal the power to hold preliminary
consultations or meetings either at the request of the parties or at its own initiative.

Consolidation of cases before arbitral tribunals

79. The Working Group was informed that, in some cases, under the Rules,
consolidation of cases was only possible where the parties specifically so agreed
and proceeded to consider whether additional provisions on that matter should be
added to the Rules. Some support was expressed for inclusion of such provisions
based, for example, on the approach taken in article 4 (6) of the ICC Rules, which
allowed consolidation when all proceedings related to the same “legal relationship”
and subject to the consent of the parties to submit to rules that permitted such
consolidation.

80. However, doubts were expressed as to the workability of such a provision
given that the Rules often applied in non-administered cases. It was suggested that a
number of issues raised by consolidation might be dealt with by other procedures
such as set-off or joinder. In that respect, reference was made to article 22.1(h) of
the LCIA Arbitration Rules.

Third party intervention in arbitral proceedings

81. The Working Group considered whether an express provision on third party
intervention should be included in any revised version of the UNCITRAL
Arbitration Rules. It was said that two different situations might be distinguished.
One was the situation where a person wished to be heard in the arbitral proceeding,
for example, in the form of amicus curiae briefs. The second situation was where a
party sought to be joined to the proceedings.

82. It was felt that article 15, paragraph (1), of the UNCITRAL Arbitration Rules,
which provided that “the arbitral tribunal may conduct the arbitration in such
manner as it considers appropriate”, could be interpreted as including a power of the
arbitral tribunal to accept interventions by third parties. It was observed that
practice showed that third parties were able to join arbitral proceedings under the
UNCITRAL Arbitration Rules and the Working Group agreed that there might not
be a need to include an express provision on that matter in a revised version of the
UNCITRAL Arbitration Rules.

83. The Working Group agreed that third party intervention in arbitral proceedings
was a matter closely connected to the confidentiality of proceedings.

Confidentiality of proceedings

84. The Working Group considered whether an express provision on
confidentiality should be included in a revised version of the UNCITRAL
Arbitration Rules. It was observed that articles 25, paragraph (4), and 32,
paragraph (5), of the UNCITRAL Arbitration Rules dealt with the confidentiality of
hearings and awards respectively, but did not contain rules regarding the
confidentiality of the proceedings as such, or of the materials (including pleadings)
before the arbitral tribunal.
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85. The Working Group noted that that matter was quite complex, that there were
diverse views expressed on the importance of confidentiality, and that the practice
and the law were still evolving. It was said that regulating that issue in too much
detail would constitute a major departure from the UNCITRAL Arbitration Rules. It
was observed that the scope of confidentiality needed could depend on the subject
matter of the dispute and the applicable regulatory regimes.

86. The opinion that a general confidentiality provision should not be included
was expressed by many delegations. It was also suggested that the matter should be
left to be addressed on a case-by-case basis by the arbitrators and the parties. The
Working Group agreed to further discuss whether article 32, paragraph (5) would
need to be revised.

Place of arbitration—Article 16

87. The Working Group proceeded to consider whether or not to clarify the term
“place of arbitration” in article 16. It was observed that the term “place” was used in
article 16 under paragraphs (1) and (4) to refer to the seat of arbitration, which
determined the law applicable to the arbitral procedure and court jurisdiction,
whereas paragraphs (2) and (3) referred to the physical location where meetings
might be held. It was suggested that a review be undertaken of the Rules to
distinguish provisions where the reference to the term “place” referred to physical
locations from those provisions where it referred to the seat of arbitration.

88. A proposal was made to replace the words “place of arbitration” in article 16,
paragraphs (1) and (4) with words such as “the seat of arbitration” or “the juridical
seat of arbitration”. Reservations were expressed as to whether the proposed words
would in fact improve the understanding of the provision. It was observed that users
were often unaware of the legal consequences attached to the term “place of
arbitration”. It was suggested that a reference to the “seat of arbitration” could
signal the legal implications of that notion and could differ from the physical place
where certain elements of the arbitral procedure were carried out or where an
arbitrator might sign the award.

89. The Working Group considered but did not reach a conclusion as to whether
the Rules should remain consistent with the Model Law (which currently used the
expression “place of arbitration”) or whether a differentiated terminology should be
used.

90. A proposal was made to amend paragraph (4), consistent with article 31,
paragraph (3) of the Model Law to provide that an award should be deemed to have
been made at the place of arbitration to avoid the risk that an award be declared
invalid if it was signed in a place other than the seat of arbitration

Language—Article 17

91. The Working Group heard suggestions that it was unnecessary to revise
article 17, paragraph (1) so as to expressly require consultation of the arbitral
tribunal with the parties to determine the language or languages to be used in the
proceedings. Even though it was noted that as drafted, the requirement that the
arbitral tribunal “promptly after its appointment, determine the language or
languages” could be interpreted as not requiring consultation, the Working Group
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considered that the Rules did not affect the advisability of consulting the parties
before the arbitral tribunal took such or any other procedural decision.

Statement of claim—Article 18

92. The Working Group agreed that it was not necessary to include complementary
provisions to article 18 on documentary evidence to be provided by the claimant
with its statement of claim. It was agreed that that issue could be left to the
discretion of the arbitral tribunal or to the parties in organizing the procedure.

Statement of defence—Article 19
Raising claims for the purpose of set-off’

93. Article 19, paragraph (3), of the UNCITRAL Arbitration Rules provided that
the respondent might make a counter-claim or rely on a claim for the purpose of a
set-off if the claim arose “out of the same contract”. The Working Group considered
whether a revised version of the UNCITRAL Arbitration Rules should contain
provisions allowing counter-claims or set-off in a wider range of situations.

94. Views were expressed that the arbitral tribunal’s competence to consider
counter-claims or set-off should, under certain conditions, extend beyond the
contract from which the principal claim arose. To achieve that extension, it was
proposed to replace the words “arising out of the same contract” with the words
“arising out of the same defined legal relationship”. Another proposal was that the
restriction be removed altogether although it was noted that such an approach might
render the provision unclear as to the legal basis on which the counter-claim or the
set-off would be acceptable.

95. A suggestion was made to provide expressly that an arbitral tribunal could
only proceed to deal with a counter-claim or a set-off if it had jurisdiction over
those matters. It was recognized that determining that issue raised complex
questions of consistency of the Rules with laws governing the issues of jurisdiction,
counter-claim and set-off. The view was expressed that it was preferable not to
include in the Rules a specific provision on jurisdictional issues in the context of
counter-claims and set-off and that those issues should be left for the arbitral
tribunal to decide. Others expressed the view that some provision should clarify the
jurisdictional basis for any counter-claim. The Working Group observed that the
function of set-off, which could be understood as a form of payment, differed from
that of a counter-claim and different legal principles applied to it.

96. As to the range of situations where issues of counter-claim or set-off could be
addressed by the arbitral tribunal, the view was expressed that permitting the
arbitral tribunal to deal with any such issue arising out of a legal relationship
between the parties might raise important issues, especially in the context of
investment disputes, where it might be necessary to adopt a particularly broad
understanding of the range of counter-claims and set-off that could be dealt with in
the same proceedings.
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Pleas as to the jurisdiction of the arbitral tribunal—Article 21
Paragraph (1)

97. The Working Group was generally of the view that article 21, paragraph (1)
should be redrafted along the lines of article 16, paragraph (1), of the Arbitration
Model Law in order to make it clear that the arbitral tribunal had the power to raise
and decide upon issues regarding the existence and scope of its own jurisdiction. It
was noted that, in cases where both parties participated in the arbitral process, it
would be unusual for the arbitral tribunal to raise such issues in the absence of any
objections by the parties. However, it was noted that in some cases, for example,
where one party did not participate in the proceedings or where complex issues of
arbitrability were at stake such as those relating to competition issues, the parties
were not necessarily aware of the arbitrability of the subject-matter of the dispute.
The arbitral tribunal should therefore be permitted to decide on its own jurisdiction
regardless of the position of the parties.

98. The Working Group was also of the view that article 21 of the Rules should
contain an equivalent provision to article 16, paragraph (2), of the Arbitration Model
Law, which provided that a party was not precluded from raising a plea as to
jurisdiction by the fact that it had appointed, or participated in the appointment of,
an arbitrator, and that the arbitral tribunal might, in either case, admit a later plea if
it considered the delay justified.

Paragraph (4)

99. The Working Group considered whether article 21 should make it clear that
recourse to domestic courts should only be made after the arbitral tribunal had
pronounced itself on its own jurisdiction, and that such recourse should not delay
the arbitral proceedings or prevent the arbitral tribunal from making a further award,
in accordance with article 16, paragraph (3), of the Arbitration Model Law.

100. It was observed that such provision might raise legal and practical difficulties.
It was noted that a number of national laws provided parties with an irrevocable
right to seek recourse from the courts. Constitutional provisions, article 6 of the
Convention for the Protection of Human Rights and Fundamental Freedoms adopted
by the Council of Europe, and other examples of mandatory legislation were quoted
as particularly authoritative sources of law that would take precedence over
arbitration rules. In response, it was said that inclusion of a provision limiting
recourse to courts would, pursuant to article 1, paragraph (2) of the Rules, always be
subject to mandatory applicable law.

101. It was stated that any proposed provision on recourse should be carefully
drafted to take account of the fact that a party should not be prevented from
exercising recourse to the courts, particularly before the arbitral tribunal had been
constituted and even thereafter if the arbitral tribunal was not functioning properly.
For example, where a party sought an application for a stay in a court, that court
might need to enquire into the question of jurisdiction.

102. The Working Group agreed to further consider that matter at a future session.
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Evidence and hearings—Articles 24 and 25
Article 24

103. The Working Group considered whether a revised version of article 24,
paragraph (1) should provide that the power to require a party to produce evidence
might be exercised either on the arbitral tribunal’s own motion or on the application
of any party. The Working Group agreed that that provision did not require
modification.

Interim measures of protection—Article 26

104. The Working Group considered whether, and if so, to what extent, article 26 of
the UNCITRAL Arbitration Rules should be revised in light of the new
Chapter IV A of the Model Law adopted by the Commission at its thirty-ninth
session.

105. The Working Group was generally of the view that article 26 should be revised
to take account of that new chapter. For instance, the words “in respect of the
subject-matter of the dispute”, which were deleted from the equivalent provisions in
Chapter IV A, could also be deleted from article 26 for being overly restrictive. A
suggestion was made that the revised provisions on interim measures might clarify
the circumstances, conditions and procedure for the granting of interim measures,
consistent with Chapter IV A, or be drafted in such a way that they would give
effect to the party autonomy provided by Chapter IV A. However, the Working
Group agreed that, given the nature of the Rules, a number of provisions contained
in Chapter IV A should not be replicated, such as provisions on the enforcement of
interim measures. The view was expressed that the provisions of Chapter IV A that
were of a contentious nature and had previously given rise to diverging views in the
Working Group should not be included in the UNCITRAL Arbitration Rules, in
order not to endanger their wide acceptability.

Experts—Article 27

106. The Working Group considered whether a revised version of the UNCITRAL
Arbitration Rules should refer to consultation with the parties before appointing any
expert. While the view was expressed that such an obligation was implied, the
contrary view was also held that the Rules created no obligation for the arbitral
tribunal to consult with the parties in that case. In addition, it was said that the
inclusion of such an express statement might lead to unintended results in that it
could be misinterpreted as excluding the possibility that the parties be consulted on
other matters such as, for example, the content of the report produced by the expert.

107. The Working Group considered whether article 27 should provide that an
arbitral tribunal be given the power to direct any expert presented by the parties to
meet with the expert appointed by the arbitral tribunal in order to attempt to reach
an agreement on contentious issues or, at least, to narrow them down. That proposal
was not supported. After discussion, the Working Group was generally of the view
that article 27 should remain unaltered.
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Section I'V. The award

Decisions—Article 31
Paragraph (1)

108. It was noted that article 31, paragraph (1) required that an award be made by a
majority of arbitrators in cases where there was a three-member arbitral tribunal. It
was proposed to revise that paragraph in order to avoid a deadlock situation where
no majority decision could be made. It was said that one solution could be to revise
paragraph (1) so as to provide that if an arbitral tribunal composed of three
arbitrators could not reach a majority, then the award would be decided by the
presiding arbitrator as if he or she were a sole arbitrator.

109. It was said that in the absence of such a provision, the presiding arbitrator
could be forced to compromise his or her views to join with the least unreasonable
of the co-arbitrators in order to form a majority. However, fears were expressed that
such a provision would give too much power to presiding arbitrators. In addition, it
was noted that, in cases administered under rules that conferred upon presiding
arbitrators the right to make a casting vote, practice had shown that presiding
arbitrators rarely exercised that right, as they preferred to seek a unanimous award
for the reason that it was felt to have greater persuasion. In response, it was stated
that if that right rarely had to be used, it was because it created conditions under
which members of arbitral tribunals sought to find common grounds with presiding
arbitrators.

110. If such a rule was considered appropriate, it was suggested that consequential
amendments relating to the signing of the award and truncated tribunals might also
need to be considered.

111. Reservations were expressed as to the need for the proposed rule. It was
suggested that the requirement for a majority decision was a well-known feature not
only of the UNCITRAL Arbitration Rules but also of other successful sets of rules,
such as the arbitration rules of the American Arbitration Association.

112. Given the differing views expressed, the Working Group requested the
Secretariat to prepare various options for consideration by the Working Group at a
future session, based on information regarding the existing practice of arbitration
institutions on that issue.

Form and effect of the award—Article 32

Paragraph (1)

113. It was suggested that the word “partial”, which was not used in the Model
Law, should be deleted given that a partial award could be considered a final award
in respect of the issues on which it ruled.

Paragraph (2)

114. It was proposed that the revised Rules should include a provision inspired
from article 28, paragraph (6), of the ICC Rules and article 26.9 of the LCIA Rules,
whereby the award should be subject to no appeal or other recourse before any court
or other authority. The effect of the new provision would be to make it impossible
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for parties to use those types of recourse that could be freely waived by the parties
(for example, in some jurisdictions, an appeal on a point of law), but not to exclude
challenges to the award (for example, on matters such as lack of jurisdiction,
violation of due process or any other ground for setting aside the award as set out
under article 34 of the Model Law), inasmuch as the parties could not exclude them
by contract.

Paragraph (5)

115. A suggestion was made that the rule contained in paragraph (5) could be
reversed requiring an award to be published unless parties agreed otherwise. It was
further proposed that any revision of paragraph (5) take account of cases where a
party was under a legal duty to disclose an award or its tenor.

116. A question was raised whether paragraph (5) should also encompass draft
awards. It was noted that inclusion of draft awards could have implications on
confidentiality of deliberations, which the Working Group agreed was a separate
issue, yet unsettled in practice, which needed to be further considered.

Paragraph (7)

117. A suggestion was made to revise paragraph (7) so as to avoid an onerous
burden being placed on an arbitral tribunal in countries where registration
requirements were ambiguous. It was suggested that a revised draft be prepared
providing that compliance of the arbitral tribunal with registration requirements be
made subject to a timely request of any party. However, reservations were expressed
that such a revision might not relieve arbitrators of a registration duty under
applicable law and the Secretariat was requested to examine the nature of such duty.

Time limit for rendering the award

118. The Working Group considered whether a time limit should be imposed for
rendering of an award. It was noted that the existence of time limits was well known
in institutional rules and that, in practice, extensions of such time limits were
systematically given. Some support was expressed for inclusion of a time limit with
the arbitral tribunal having a one-time option to extend that period.

119. Reservations were expressed on that proposal given that, in non-administered
arbitrations, there would be no institution to deal with possible extensions of the
time limit. As well, it was indicated that in States having time limits in their
arbitration laws, practical problems also existed and therefore strong opposition was
expressed to a time limit. It was suggested that rather than imposing an arbitrary
time period, flexibility should be retained by inclusion of a general principle that
there not be undue delay in rendering an award.

Possible new paragraph (8)

120. The Working Group considered whether a provision imposing a duty on
arbitrators and parties to act in the spirit of the UNCITRAL Arbitration Rules, even
in circumstances where no specific provision covered the situation in question,
should be added. In that respect, it was said that inclusion of principles contained in
articles 15 and 35 of the ICC Rules or in article 32 of the LCIA Rules should be
considered. The attention of the Working Group was brought to the need of



A/CN.9/614

formulating the new rule in such a way that it would avoid vagueness. After
discussion, a provision of the kind suggested was broadly supported, to the extent it
would clarify that the Rules constituted a self-contained system of contractual
norms and that any lacuna therein was to be filled by interpreting the Rules
themselves, without reference to any non-mandatory provision of applicable
procedural law.

121. It was also proposed to include a provision on the interpretation of the Rules in
accordance with their international origin in line with the new article 2 A of the
Model Law.

Applicable law, amiable compositeur—Article 33
Paragraph (1)
Law applicable to the substance of the dispute

122. The Working Group considered whether the words “rules of law” currently
used in article 28 of the Model Law should also be used in a revised version of
article 33 of the UNCITRAL Arbitration Rules to replace the term “law”. Diverging
views were expressed on that point and the Secretariat was requested to prepare
alternative drafts for consideration by the Working Group at a future session.

123. Another proposal was made to replace the default provision that reference be
made to conflict of laws rules failing designation by the parties with a reference to a
direct choice of the rules of law most closely connected to the dispute.

Paragraph (2)
Ex aequo et bono—Amiable compositeur

124. The Working Group considered whether article 33, paragraph (2) should be
modified to delete the requirement that the law applicable to the arbitral procedure
permit an arbitration to be decided ex aequo et bono. No support was expressed for
that modification.

Interpretation of the award—Article 35

125. A proposal was made that the request to the arbitral tribunal to give an
interpretation of the award should be made by both parties. That proposal did not
receive support.

126. The Working Group considered whether article 35 should only apply where
there was a need to interpret what the award ordered the parties to do. That proposal
did not receive support.

Correction of the award—Article 36

127. The Working Group considered whether the scope of article 36 should be
broadened to include correction of the award in situations such as arbitrator having
omitted to sign the award or to state the date or place of the award. Diverging views
were expressed. It was said that the text, which allowed correction in the award of
“any errors in computation, any clerical or typographical errors, or any errors of
similar nature” was sufficiently broad to encompass such matters. To clarify that
omissions were included, a proposal was made to add the words “or omission”.
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Additional award—Article 37

128. The Working Group considered whether the words “without any further
hearings or evidence” should be deleted on the basis that arbitrators should be free
to convene hearings or request further evidence or pleadings. Support was expressed
for that proposal as it allowed the arbitral tribunal to complete the award in respect
of claims that were presented during the arbitral proceedings but had been
overlooked in the award. It was suggested that, if further hearings or evidence were
necessary, the sixty-day period contained in paragraph (2) might not apply.
Reservations were expressed with respect to recognizing the possibility for the
arbitral tribunal to hold hearings or receive further evidence, which could be used
by the parties as a dilatory tactic to reopen arbitral proceedings.

129. Diverging interpretations were expressed as to whether paragraph (2) could be
understood as already allowing the arbitral tribunal to make an additional award
after holding further hearings and taking further evidence.

Costs—Articles 38 to 40
Article 38

130. The Working Group considered whether the list of elements included in
article 38 was exhaustive. It was stated that the word “only” used in the chapeau
resulted in the list being exhaustive.

131. No support was expressed in favour of a proposal to add a reference to the fees
and expense of a secretary in paragraph (c). It was said that such fees and expenses
were already covered in paragraph (¢) through use of the words “other assistance
required by the arbitral tribunal”.

132. The view was expressed that paragraphs (b)-(d) should be qualified by the
word “reasonable”.

Article 39

133. The Working Group considered whether it was necessary to provide more
guidance on the question of the fees of the arbitrators in any revision of the
UNCITRAL Arbitration Rules. It was noted that the absence of any provision on
fees could create reluctance to choose the UNCITRAL Arbitration Rules.

134. It was suggested that consideration be given to granting a role to the
appointing authority in respect of fees. Some reservations were expressed to
granting such a role to appointing authorities for the reason that it might extend
beyond their experience. However, it was noted that a number of appointing
authorities had experience regarding the functioning of arbitration, including the
setting of costs. Another option proposed was to provide a more transparent
procedure for agreeing on the method of calculating the arbitral tribunal’s fees from
the outset.

Article 40

135. A view was expressed that the costs of legal representation and assistance
referred to under article 40, paragraph (2) might be already included in the costs of
arbitration referred to under article 40, paragraph (1), and that therefore either the
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two paragraphs should be merged or the distinction between the two categories of
costs should be clarified in any proposed revision of that article.

Additional provision

Liability of arbitrators

136. The Working Group noted that the question of liability had given rise to case
law and that a provision on that matter, whether limiting or excluding liability of
arbitrators, should be considered for inclusion in the UNCITRAL Arbitration Rules.
It was suggested that any provision on liability could require accompanying
provisions setting out a code of ethics for arbitrators.
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