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Suggestions as to fu tu re  work on n eg o tiab le  in s t ru m e n ts : 
r e p o r t  o f  the  S ec re ta ry -G en era l .

I .  B r ie f  h i s t o r y  o f  the  su b je c t

1 . At i t s  f i r s t  s e s s io n  ( 1968) ,  the United Nations Commission on I n t e r n a t io n a l  
Trade Law decided to  inc lude  the  s u b je c t  o f  the harm onization  and u n i f i c a t io n  o f  

the  law o f  n eg o tiab le  ins trum ents  i n  i t s  programme o f  work and to give i t  
p r i o r i t y  .•i/

2 .  At i t s  second s e s s io n  ( 1969) ,  the Commission considered  a l t e r n a t iv e  methods 
t h a t  could promote u n i f i c a t io n  in  t h i s  f i e I d ^  The Commission decided " to  s tudy  

f u r th e r  the p o s s i b i l i t y  o f  c r e a t in g  a new n eg o tiab le  ins trum en t to be used in  

i n t e r n a t i o n a l  t r a n s a c t io n s  o n ly " ,  and to  base i t s  s tudy  upon an in q u iry  aimed a t  

s ecu r in g  the  views and sugges tions  o f  Governments and banking and trad e  
i n s t i t u t i o n s . —̂  The Commission requested  the  S ec re ta ry -G en era l  to  make t h i s  s tudy  

in  c o n su l ta t io n  w ith o th e r  i n t e r n a t i o n a l  o rg a n iz a t io n s  concerned.—̂

l /  Report o f  the United Nations Commission on I n t e r n a t io n a l  Trade Law on the work 
o f  i t s  f i r s t  s e s s io n ,  O f f i c i a l  Records o f  the General Assembly, Tw enty-th ird  
S ession , Supplement No. 16 A (A/7216), p .  22, p a ra .  U8 , su b -p a ra .  26.

2 /  Report o f  the  United Nations Commission on I n t e r n a t io n a l  Trade Law on the work 
o f  i t s  second s e s s io n ,  O f f i c ia l  Records o f  the Gen e r a l  Assembly, Twenty-fourth 
S ession , Supplement No. 18 A (A /76 l8 ) ,  pp. 20-2^4-, p a ra s .  69-86.

5/ I b i d . , p .  22, p a ra s .  75 and 79; p .  2b,  p a ra .  8 7 .
i t /  I b i d . , p . p ,+؛2  a ra .  8 7 .
71-0^001 / . ٠.
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3• In  compliance w ith  the Commission's r e q u e s t ,  the S e c r e t a r i a t  p repared  a 

q u e s t io n n a ire  which was addressed to  Governments and banking and trade  i n s t i t u t i o n s .  

The q u e s t io n n a ire  was concerned w ith  the fo llow ing : (a )  the p re se n t  methods and 

p r a c t ic e  f o r  making and r e c e iv in g  i n t e r n a t i o n a l  payments; (b) problems encountered 

in  s e t t l i n g  i n t e r n a t i o n a l  t r a n s a c t io n s  by means o f  n eg o tiab le  in s tru m en ts ,  and 
(c )  the p o ss ib le  con ten t o f  new uniform ru le s  ap p l ic ab le  to  n eg o tiab le  ins trum ents  

to  be used in  i n t e r n a t i o n a l  t r a n s a c t i o n s .

4 . Governments and banking and trad e  i n s t i t u t i o n s  responded to  t h i s  q u es t io n n a ire  

w ith  r e p l i e s  s e t t i n g  f o r th  d e ta i l e d  and h e lp f u l  in fo rm a tio n . The S e c r e t a r i a t  
p repared  an a n a ly s is  o f  the r e p l i e s  rece iv ed  as a t  31 January  1970 reg a rd in g  p re sen t  

methods and p r a c t ic e s  in  i n t e r n a t io n a l  payments and problems encountered in  the

use o f  n e g o tiab le  ins trum ents  .—̂  This a n a ly s is  (a/CN.9/38) was subm itted to the 
Commission a t  i t s  t h i r d  se s s io n  (1970).

5. At t h a t  s e s s io n ,  the Commission, a f t e r  f u r th e r  c o n s id e ra t io n  o f  a l t e r n a t iv e  

approaches to  the u n i f i c a t i o n  o f  the  law o f  n eg o tiab le  in s t ru m e n ts ,—̂  confirmed 
the  conclusion  reached by i t  a t  i t s  second s e s s io n .  The r e p o r t  o f  the Commission 

on the work o f  i t s  t h i r d  s e s s io n  s t a t e s  in  t h i s  r e s p e c t  the  fo llow ing:

"The Commission was unanimous in  co n s id e r in g  t h a t  the  on ly  v iab le  approach a t  
the c u r re n t  s tage  was fo r  i t  to  focus i t s  work on a convention s e t t i n g  fo r th  
r u le s  t h a t  would be a p p l ic ab le  to a s p e c ia l  n eg o tiab le  in s trum en t fo r  use in  
i n t e r n a t i o n a l  t r a n s a c t io n s .  The uniform ru le s  s e t  f o r th  in  such a convention 
would on ly  be ap p l ic ab le  to an ins trum en t b ea r in g  a heading in d ic a t in g  th a t  
i t  was s u b je c t  to  the ru le s  o f  the  Convention. The use o f  the  ins trum ent 
would be o p t io n a l . "  7 /

6 . To c a r ry  forward the  work i n i t i a t e d  a t  the second s e s s io n ,  the Commission, a t  
i t s  t h i r d  s e s s io n ,  req u es ted  the S ec re ta ry -G en era l :

" (a )  to  complete the a n a ly s is  o f  the comments made by Governments and 
banking and tra d e  i n s t i t u t i o n s  reg a rd in g  problems encountered in  s e t t l i n g  
in t e r n a t i o n a l  t r a n s a c t io n s  by means o f  n eg o tiab le  in s tru m e n ts ,  by in c lu d in g

A/ON,9/385 Report o /<؛ f  the S ec re ta ry -G en e ra l :  A nalysis  o f  the  r e p l i e s  rece ived  
from Governments and banking and tra d e  i n s t i t u t i o n s  to  the q u es t io n n a ire  on 
n eg o tiab le  ins trum ents  used fo r  making i n t e r n a t i o n a l  payments.

6 /  Report o f  the United Nations Commission on I n t e r n a t io n a l  Trade Law on the work 
o f  i t s  t h i r d  s e s s io n ,  Of f i c i a l  Records o f  the G eneral Assembly, T w en ty -f if th  
Sess ion , Supplement No. 17 (A/8017), p. 27, p a ra .  111. And see A/CN.9/ 38 , 
pp. kl-b3} p a ra .  7 5 , s e t t i n g  o u t  p o ss ib le  a l t e r n a t iv e  approaches.

7 /  I b i d . , p .  27, p a ra .  112.
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the  r e p l i e s  t h a t  were rece iv ed  a f t e r  the  r e p o r t  o f  the  S ec re ta ry -G en era l  had 
been drawn up؛

" (b )  to  prepare  a d e ta i l e d  a n a ly s is  o f  the  comments made by Governments 
and banking and tra d e  i n s t i t u t i o n s ,  in  response to  the  questions  s e t  ou t in  
the  annex to  the  S e c re ta ry -G en e ra l 's  q u e s t io n n a ir e ,  reg a rd in g  the p o ss ib le  
co n ten t  o f  new ru le s  ap p l ic ab le  to  a s p e c ia l  n eg o tiab le  ins trum ent fo r  
o p t io n a l  use in  i n t e r n a t i o n a l  t r a n s a c t io n s  and to  a d d re ss ,  i f  deemed 
n ecessa ry ,  supplem entary questions  to  Governments and banking and trad e  
i n s t i t u t i o n s ;

" ( c )  to  submit these  analyses  to  the  fo u r th  s e s s io n  o f  the Commission;

" (d )  to  hold f u r th e r  c o n su l ta t io n s  w ith  in te r e s t e d  i n t e r n a t io n a l  
o rg a n iz a t io n s  in  c a r ry in g  o u t the work." 8/

7• In  compliance w ith  the  Commission's r e q u e s t ,  the S e c r e t a r i a t  prepared  an 

a n a ly s is  o f  the r e p l i e s  reg a rd in g  the p o s s ib le  con ten t o f  uniform ru le s  ap p l ic ab le  

to  a s p e c ia l  n e g o tiab le  in s trum en t f o r  o p t io n a l  use in  i n t e r n a t i o n a l  t r a n s a c t io n s  
(A/CN.؟ / ^ )  and completed the a n a ly s is  o f  r e p l i e s  reg a rd in g  problems encountered 
in  the  use o f  n eg o tiab le  in s trum en ts  (a/CN.9/38 , A d d . l ) .  These analyses  are  

subm itted  to  the  Commission a t  i t s  p re s e n t  s e s s io n .

I I .  Future work

8 .  The Commission may wish to  conside r  whether the  p re p a ra to ry  work c a r r ie d  ou t 

a t  i t s  d i r e c t io n  i s  now s u f f i c i e n t l y  advanced to enable i t  to decide on the
fo l lo w in g :

(a )  The c o n t in u a t io n  o f  i t s  work in  r e s p e c t  o f  the  u n i f i c a t io n  o f  the law o f  

n e g o tiab le  in s tru m en ts ;
(b ) The methods o f  work.

A. C on tinua tion  o f  work

9 .  The evidence in  the r e p l i e s  shows t h a t  th e re  are  s e v e ra l  grounds t h a t  would 
j u s t i f y  a conclus ion  t h a t  work in  r e s p e c t  o f  n e g o tiab le  ins trum ents  should continue 

along the  l in e s  l a id  down by the Commission a t  i t s  t h i r d  s e s s io n .  A nalysis  o f  the 

r e p l i e s  in d ic a te s  t h a t  the  e x i s t i n g  ru le s  give r i s e  to  the fo llow ing  types o f  
prob lem s:

8/  I b i d . , p .  28, p a ra .  .118.
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(a )  As was in d ic a te d  in  the r e p o r t  o f  the S ec re ta ry -G en era l  on problems 

encountered  in  s e t t l i n g  in t e r n a t i o n a l  t r a n s a c t io n s  by means o f  n eg o tiab le  
in s trum en ts  (a/CN.9 /3 8 ) ,  a s i g n i f i c a n t  number o f  r e p l i e s  r e p o r t  the e x is ten ce  o f  

va rious  problems r e s u l t i n g  from d ive rgenc ie s  among the ru le s  o f  the p r in c ip a l  l e g a l  

system .—̂  The scope o f  these  d iv e rg en c ie s  i s  f u r th e r  in d ic a te d  in  the  r e p o r t  o f  
the  S ec re ta ry -G en e ra l ,  subm itted  to  the p re s e n t  s e s s io n  o f  the Commission, on the 

p o s s ib le  con ten t o f  uniform ru le s  (A/CN.9/48). There i s  a b a s is  fo r  concluding, 
f o r  example, t h a t  a g re a te r  degree o f  l e g a l  c e r t a in t y  in  r e s p e c t  o f  the  l i a b i l i t y  

o f  the various  p a r t i e s  on an in s trum en t would f a c i l i t a t e  the  d isco u n tin g  o f  

in s trum en ts  and the s e t t le m e n t  o f  i n t e r n a t i o n a l  t r a n s a c t io n s .
(b) The need fo r  uniform ru le s  i s  a lso  shown by r e p l i e s  ev idenc ing  the 

ex is ten c e  o f  w idely  p re v a i l in g  ru le s  th a t  have become u n su ited  to  the p ra c t ic e s  and، 

requ irem ents  o f  modern i n t e r n a t i o n a l  commerce. Areas s t r e s s e d  in, numerous r e p l i e s  

inc lude  burdensome ru le s  as to the  form o f  p r o t e s t  and the t im e - l im i ts  w ith in  

which p r o t e s t  should be made o r  n o t ic e  o f  dishonour be g iven .
(c )  A t h i r d  type o f  problem under e x i s t in g  ru le s  i s  the d i f f i c u l t y  encountered 

by bankers and lawyers f a m i l ia r  w ith  t h e i r  own l e g a l  system in  unders tand ing  the 

r u le s  and requirem ents  o f  d i f f e r e n t  l e g a l  system s. For example, c e r t a in  ap p l ic ab le  
l e g a l  concepts f a m i l ia r  in  some c o u n tr ie s  are no t used o r  understood in  o the rs .• ؛̂؛

A r e l a t e d  problem is  the s i g n i f i c a n t  degree o f  d i f fe re n c e  in  the comprehensiveness 

o f  n a t io n a l  enactments concerning n eg o tiab le  in s tru m en ts :  c e r t a in  a sp ec ts  o f  
n e g o t ia b le  ins trum en ts  t h a t  are  d e a l t  w ith in  the B i l l s  o f  Exchange A ct, 1882, o f  

the  United Kingdom and the laws based on o r  r e l a t e d  to  t h i s  Act are  considered  to  

be p a r t  o f  the g en e ra l  law in  co u n tr ie s  fo llow ing  the Geneva system, and ٠
vice  v e r s a .— /

9 /  A/CN.9/ 38, pp. 24-37, p a ra s .  42-62.
10/ For in s ta n c e ,  the Geneva Uniform Law on B i l l s  o f  Exchange and Prom issory Notes 

con ta in s  ru le s  concerning the "a v a l" ( a r t i c l e s  30- 32) which i s  unknown in  
Anglo-American law.

I l /  By way o f  i l l u s t r a t i o n ,  the UCC provides ru le s  concerning the e f f e c t  o f  a
n eg o tiab le  ins trum en t on the o b l ig a t io n  fo r  which i t  i s  given ( s .  3 -802) ,  o r  
concerning the impact o f  a p a r t y ’s negligence on h is  l i a b i l i t y  where such 
negligence  c o n tr ib u te d  to  the a l t e r a t i o n  o r  fo rg e ry  o f  an ins trum ent 
( s .  3- (؛+06 .  No such ru le s  are found in  the ULB o r  BEA. Again, the BEA 
provides r u l e s ,  no t found in  the  ULB, in  r e s p e c t  o f  the  r i g h t s  o f  a h o ld e r  who 
l o s t  the ins trum ent ( s e c t io n s  69 and 70 ) ,  o r  in  r e s p e c t  o f  the r i g h t s  o f  a 
pe rso n , no t h im se lf  a bona f id e  h o ld e r ,  who takes  an in s trum en t from a bona
f id e  h o ld e r  ( s .  29) .  The ULB, on i t s  p a r t ,  s e t s  o u t  s p e c i a l  r u l e s ,  no t found 
in  the  UCC o r  BEA, concerning l im i t a t i o n  o f  ac t io n s  ( a r t i c l e s  70 and 7 l ) •

The above sub-paragraph does n o t ,  o f  co u rse ,  suggest t h a t  uniform ru le s  
should be so comprehensive as to  exclude com pletely  the a p p l ic a t io n  o f  n a t io n a l  
law. '
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10. As to  the f e a s i b i l i t y  o f  the p re p a ra t io n  o f  new uniform ru le s  ap p l ic ab le  to  a 

s p e c ia l  n eg o tiab le  ins trum en t used in  i n t e r n a t to n a l  t r a n s a c t io n s ,  the Commission 

has be fo re  i t  a t  the  p re s e n t  s e s s io n  the a n a ly s is  o f  r e p l i e s  concerning the 

p o s s ib le  co n ten t  o f  such ru le s  ( ه9الم)ةب ء م.أ /  A s i g n i f i c a n t  fe a tu re  o f  th ese  r e p l i e s  
i s  t h a t  they  show r e c e p t i v i t y  to  the  re -exam ination  o f  n a t io n a l  ru le s  in  the l i g h t  

o f  the neeâs o f  p re sen t-d ay  in t e r n a t i o n a l  t r a d e ,  o r  a w il l in g n e ss  to  consider 
fav o u rab ly  the p o s s ib le  ad op tion , in  c e r t a in  c a se s ,  o f  ru le s  s im i la r  to  those 
o b ta in in g  in  o th e r  l e g a l  system s.

11. The above conclusions  are supported by the  c o n su l ta t io n s  which the  S e c r e t a r i a t  

has had w ith  r e p r e s e n ta t iv e s  o f  i n t e r n a t i o n a l  o rg a n iz a t io n s  and by the p o s i t iv e  
response o f  banking and .trade i n s t i t u t i o n s  to  f u r th e r  in q u i r i e s  conducted in  the 
course o f  the p re p a ra to ry  work.

12. Thus th e re  are s t ro n g  grounds t h a t  would j u s t i f y  a conclusion  th a t  work 

towards the  p re p a ra t io n  o f  uniform r u le s  should p roceed .

B. Methods o f  work 

E s tab lishm ent o f  a working group

13. The Commission may wish to e s t a b l i s h  a working group and re q u e s t  i t  to 

p repare  uniform ru le s  a p p l ic ab le  to  a s p e c ia l  n eg o tiab le  in s trum en t f o r  o p t io n a l  
use in  i n t e r n a t i o n a l  t r a n s a c t io n s .

1 لب . The Commission may a lso  wish to  decide t h a t  the  membership o f  the working 
group, in  a d d i t io n  to  be ing  re p re s e n ta t iv e  o f  the p r in c ip a l  economic systems o f  

the  world and o f  developed and developing  c o u n t r ie s ,  should r e f l e c t  the main l e g a l  
systems o f  n eg o tiab le  ins trum en ts  law. Of the p re se n t  member S ta te s  o f  the 

Commission, ten  S ta te s  e i t h e r  fo llow  o r  derive  t h e i r  ru le s  from the " common law" 
a p p r o a c h ^  and f i f t e e n  S ta te s  fo llow  the Geneva s y s t e m . ^ /  Four S ta te s  do not 

belong to  e i t h e r  o f  these  sys t ems ئ. مف

ا2ا  A u s t r a l i a ,  Ghana, Guyana, I n d ia ,  Kenya, N ig e r ia ,  United Kingdom o f  Great
B r i t a i n  and N orthern  I r e la n d .  United Republic o f  Tanzania and United S ta te s  o f  
America.

13 / A rg en tin a , A u s t r ia ,  Belgium, B r a z i l ,  Congo (Democratic Republic o f ) ,  F rance, 
Hungary, Mexico, Japan , Norway, Poland, Romania, S y r ia ,  T u n is ia  and Union o f  
S ov ie t  S o c i a l i s t  R epub lics .

l V  C h ile ,  I r a n ,  Spain and United Arab R epublic .
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C o-opera tion  w ith  o th e r  i n t e r e s t e d  i n t e r n a t i o n a l  o rg a n iz a t io n s

15• At i t s  second and th i r d  s e s s io n s ,  the Commission d i r e c te d  the S e c r e t a r i a t  to 

c a r ry  ou t the  work on n eg o tiab le  ins trum en ts  in  c o n s u l ta t io n  w ith  o th e r  

i n t e r n a t i o n a l  o rg a n iz a t io n s  concerned. The working method followed by the 

S e c r e t a r i a t  has been to  arrange f o r  meetings w ith  s p e c i a l i s t s  provided by various  
i n t e r n a t i o n a l  o rg a n iz a t io n s  having an i n t e r e s t  and competence in  the f i e l d  o f  
i n t e r n a t i o n a l  payments.-٤٤/  In  a d d i t io n  to  the work c a r r ie d  o u t  in  connexion w ith  

the  p re p a ra t io n  o f  the q u es t io n n a ire  and the analyses  o f  the r e p l i e s  rece ived  
t h e r e to ,  two meetings were devoted to  a f e a s i b i l i t y  s tudy  o f  p ra c t ic a b le  a l t e r n a t iv e  

s o lu t io n s  fo r  some o f  the major l e g a l  d iv e rg e n c ie s .  In  o rd e r  to  o b ta in  in fo rm ation  

on p ra c t ic e s  considered  r e le v a n t  in  the co n tex t  o f  t h a t  s tudy , a supplem entary 
q u es t io n n a ire  was addressed  in fo rm a l ly  by p a r t i c ip a n t s  in  the meeting h e ld  in  

J u ly  1970 to  banking and trad e  i n s t i t u t i o n s  in  t h e i r  country  o r  re g io n .  An a n a ly s is  
o f  the r e p l i e s  rece iv ed  to  the supplem entary q u e s t io n n a ire  was prepared  by the 

S e c r e t a r i a t  as a working paper fo r  the meeting held  in  Vienna in  January  1971•"^“/  

l 6 . The Commission may wish to  decide t h a t  c o -o p e ra t io n  w ith  i n t e r n a t io n a l  

o rg a n iz a t io n s  should continue w ith  r e s p e c t  to  i t s  fu tu re  work on n eg o tiab le  

in s tru m e n ts .  This would a lso  a s s i s t  the  S e c r e t a r i a t  to respond e f f e c t i v e l y  to 

re q u e s ts  fo r  f u r th e r  in fo rm ation  and s tu d ie s  t h a t  the Working Group may wish to 
make.

15/ The fo llow ing  in t e r n a t i o n a l  o rg a n iz a t io n s  have been rep re se n te d  a t  these  
m eetings: I n t e r n a t io n a l  Monetary Fund, O rgan iza tion  o f  American S ta te s ,  
I n t e r n a t io n a l  I n s t i t u t e  fo r  the U n if ic a t io n  o f  P r iv a te  Law, Hague Conference 
on P r iv a te  I n t e r n a t io n a l  Law, I n t e r n a t io n a l  Bank f o r  Economic Development,
Bank fo r  I n t e r n a t io n a l  S e t t le m e n ts ,  and I n t e r n a t io n a l  Chamber o f  Commerce.
Four meetings were h e ld :  20 Ju n e•4 J u ly ) ؛19،9  P a r i s ) ,  19-23 January  1970 
( P a r i s ) ,  l6 -22  J u ly  1970 (London), and 18-22 January  1971 (V ienna).

16/  Copies o f  t h a t  working paper and o f  the paper prepared  by the S e c r e t a r i a t  as a 
r e s u l t  o f  the d iscu ss io n s  a t  the  Vienna meeting w i l l  be a v a i la b le  a t  the 
fourth , s e s s io n  fo r  c o n s u l ta t io n  by members o f  the  Commission (E nglish  o n ly ) .
I f  the  Commission e s ta b l i s h e s  a working group, i t  i s  in tended  to  embody the 
m a te r ia l  r e s u l t i n g  from the meetings w ith  i n t e r e s t e d  i n t e r n a t io n a l  
o rg a n iz a t io n s  in  a document t h a t  would be p resen ted  to  such a working group.


