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INTRODUCTION

I· ..

11 Report of the United Nations Commission on International Trade Law on the
work of its second session (Official Records of the General Assembly,
Twenty-fourth Session, Supplement No. 18 (A/7613), pp. 28 and 29 ) ..

1. At its sec::>nd session (Geneva, 1969), the United Nations Commission on

Internatio~al Trade Law (UNCITRAL) had on its agenda (item 6) the following

questions concerning international commercial arbitration:

(a) steps that might be taken with a view to promoting the harmonization

unification of law in this field; and

(b) The United Nations Convention of 1953 on the Recognition and EnfOJC'c€!ment

of Foreign Arbitral A~ards.

For the discussion, the Commission had before it a report by the Secretary-

General on international commercial arbitration (A/cN.9/2l and Corr.l), a

bibliographyon arbitration law (A/cN.9/24/Add.l and 2), and a note on the

Nations Convention of 1958 on the Recognition and Enforcement of Foreign Arbitral

Awards (A/CN.9/22 and Add.l) indicating the position in respect of ratifications

of that Conventionvand the replies of certain states indicating whether they

intended to accede to it.
2. On the two questions mentioned under (a) and (b) above, the representatives

of the countries which are members of UNCITRAL expressed the following views,~1
which are recorded in the Commissionts rep::>rt:

Most representatives considered that the Commission should not for the time

being undertake to draft a new convention on international commercial arbitration

since, in their view, the preparation of an international convention on

arbitration involved considerable difficulties and, to judge from the pace

work which had led to the adoption of the existing conventions, was bound to be a

long-term undertaking;

For those same reas::>ns, other representatives pointed out that, certain

imperfections -notwithstanding, it would bea mistake t::> tamper with the existing

conventions, particularly the United Nations Convention on the Recognition and
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Enforcement of Foreign Arbitral Awards of 10 June 1958 and the European Convention

on International Commercial Arbitration of 21 April 1961, which had proved their

value;

Almost all the representatives considered that the best course, for the time

being, was to concentrate efforts on information and research with reference to

the 1958 Convention and to try to obtain the. largest possible number of

ratifications or accessions to that Convention;

The general opinion was that the most 'effective course for the Commission

would be to concern itself with problems of the practical application and

interpretation of existing conventions. Some representatives considered that it

would be helpful, in the effort to arrive at a uniform interpretation of the

conventions, to have a compendium, or at least an abstract, of commercial arbitral

awards, when the parties had no objection to their .publication;

Tbis obviously did not mean tbat international commercial arbitration did

not involve many other questions, and some representatives advocat-ed setting up

a small working party to consider those ques't.Lons and submit practical suggestions

at the next session; ..
Other representatives suggested the appointment of a special rapporteur to

undertake a thorough study of the most important problems relating to the

application and interpretation of the existing conventions and of other related

problems.

3. On 26 March 1969, the Commission unanimously adopted the following decision:

llThe commission decides to appoint Mr. Ion Nestor (Romania) as
Special Rapporteur on the most important problems concerning the
application and interpretation of the existing conventions and other
related problems. The Special Rapporteur should have the co-operation,
for documentary material, of members of the Commission.and various
interested intergovernmental and international non-governmental
organizations.

liThe Commission expresses the op~nlon that the united Nations
Convention on the Recognition and Enforcement of Foreign Arbitral
Awards of 1958 should be adhered to by the largest possible number
of States. ll

/ ...



/ ...
g/ Report of the Commission, Ope cit., para. 113.

4. At the fourteenth meeting of UNCITRAL, the Speci~l Rapporteur state~/ that

he proposed to submit a preliminary report to the third session of the Commission,

which would deal in particular with the problems of interpretation and application

of the United Nations Convention of 1953 on the Recognition and Enforcement ·of

Foreign Arbitral Awards.

5. tn response to the invitation extended by UNCITRAL to its members and to the

various organizations concerned to co-operate with the Special Rapporteill;' by

providing documentary material, the Organization of American States (OAS)

the Director of its Department of Legal Affairs, Professor Francisco V. Garcia

Amador - informed the Special Rapporteur on 25 April 1969 that a meeting had been

held under the auspices of the Inter-American Commercial Arbitration Commission,

which had been attended by representatives of the World Bank., the Inter-American·

Development Bank (IDB) and the Irrter-Ameni.can Bar Association, as well as memberS

of the General Secretariat of OAS. There was a detailed discussion on the

activities o~ OAS and of the inter-American international commercial arbitration

system. A report on this meeting will be sent to the Special Rapporteur as soon

as it is ready.

The Director of the Department of Legal Affairs of OAS also kindly notified

the Special Rapporteur that, at the same meeting, Mr. Landau, who waS the observer

of the OAS General Secretariat at the second session of UNCITRAL, toid the

,participants that the Special Rapporteur wished to be informed of commercial

arbitration practice in Latin America, and that consequently documentary material

might be received directly from the above-mentioned institutions.

In any case, the Special Rapporteur has already received certain information

furnished in this connexion by the Inter-American Commercial Arbitration Commission

and by other bodies, as a result of the work of the Inter-American Juridical

Committee. Documentation on the organization and functioning of arbitration in

the United States of America has been transmitted directly by the Vice~President

of the American Arbitration Association, Mr. Domke. Furthermore, theSecretary~

General of the Associazione Italiana per Lfarbitrato, Mr. Mauro Ferrante, has sent

us the Rassegna del Arbitrato for the past few years.

;-,
h·'



The Special Rapporteur wishes to thank warmly the distinguished representatives

'of the above-mentioned organizations for the spirit of co-operation which they have

displayed.

6. This preliminary report has been prepared on the basis of the docJ.;lmen't;ation

received and procured by the Special Rapporteur, making considerable use of th~

informative documents already prepared for the work on arbitration done under

United Natio;J.s auspices. It is hoped that information will subsequently be

furnished by the members of UNCITRAL and by the national and international

organizations concerned. This report briefly traces the general outline of the

final report, on the basis of which the Commission will be able to consider "Steps

that might be taken with a view to promoting the harmonization and unification of

law in this field".

7. On reflection, the Special Rapporteur decided that the subject should be put

in its historical perspective, so that the final proposals and conclusions could

be firmly anchored in the realm of the real and the possible anq. take ihto account

the conditions of modern international life. For the past fifty years,virtually

unceasing efforts have been made at various levels and in various contexts to

develop and unify the rules of international commercial arbitration. It will be

usefQl to retrace this procesS and highlight its essential features and the trends

in various periods, in Order to give a clearer picture of the problems which arise

in this field.

*
* *

B. Part I of the report will therefore consist of a "General account of

activities and results of the work on international commercial arbitration". It

will be divided into two chapters, each de~ling with a different period.

Chapter I, dealing with the first period, will describe the activities

undertaken and the results achieved in the period 1920-1945.
9. The first paragraph will describe the activities undertaken within the

fratrl;ework of the League of Nations after the First World War, which culminated

in the adoption of the first two important international conventions: the

1923 Geneva Protocol on Arbitration Clauses and the 1927 GenevaConventioh on the

Execution of Foreign Arbitral Awards.

/ ...
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I· ..

Rene David, "Un projet de loiuniforme sur l'arbitrage", in Recueil d'Etudes
en l'Honneur d'Edouard Lambert, fourth part - TILe droit compare CQmIDe science
internationale moderne", Paris, 1938, p. 885.
Giorgio Balladore-Pallieri, "L'arbitrage prive dans les rapports
internationaux", Recueil des cours, Academie de droit international, 1935, I,
volume 51, pp. 291 et seq.

The second paragraph will give an account of the activities undertaken in
I

2.1

promoti::m of arbitration techniques.

11.. The third paragraph will contain a description of the attempts to unify the

rules of arbitral procedure made before the Second World War by the Rome

International Institute for the Un~fication of Private Law and the International

Law Association. As is well known, even before the Sec.ond World Wa,r, it was felt

that, although the League of Nations had done important work, culminating in the

adoption of the two Geneva instruments of 1923 and 1927, it had not exhausted all

the possibilities. It was thought that the results achieved were still incomplete

and "that they could be considered only as a first step on the as yet ill-charted

and uphill road to the unification of the laws on arbitration,,).1

12. The fourth and last paragraph of this chapter provides an opportunity for

some observations on the development of international commercial arbitration

between the two world warS.

13. It was during this period that the institution of arbitration won

acceptance. Under the pressure of economic events and the requirements of

international tra,de, S~ates became increasingly interested in arbitration and

aware of its usefulness and there was a move to improve the institution.

As early as 1935, at the Hague Academie de Droit International,

Giorgio Balladore-Pallieri noted that Tlrecent practice has shown a very marked

shift towards arbitration, which is increasingly preferred to proceedings

instituted by the state and conducted before judges of ordinary lawTl~~1 There

were movements both towards and away from arbitration, but all agreed "that the

trend towards arbitration prevailed in municipal as well as international lawn.

I

different parts of the world by a number of non-governmental organizations and

institutions, which were to play an important role in the dissemination and

10.
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e.g.: Federal Arbitration Act of 1925 in the United States, Arbitration Acts
of 1924, 1930 and 1934 in the United Kingdom, act of 1925 in France, German
acts of 1924 and 1930, three Swedish acts of 1929.
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14. A new, favourable climate developed over the years, in business circles and

on the national and international scene. Certain misgivings of states with

regard to arbitration were overcome, at least so far as trade relations were

concerned; this paved the way for a certain amount of legislative reforr/)./ and

created a trend towards court decisions favouring arbitration and even a movement

towards the unification of arbitration law.

15. Even when the idea of arbitration had been accepted, a number of practical

problems arose, particularly in international relations. As a result, it soon

became necessary to study more attentively the rules which existed on the subject.

There were found to be wide legislative and doctrinal differences as to the very __

nature of arbitration, the conditions for the validity of the arbitration

agreement, capacity to submit to arbitration, arbitrability, judicial control,

arbitral procedure, etc. The provisions of private international law and

particularly the rules of conflict, the problems of-definitions and public policy

and other problems became .the subject of a whole series c.l1egal ddscuss Lons in

the most varied circles. However, the complete lack of publicity and the quasi

confidential nature of the proceedings (in general, information on arbitration

cases is published only if there are judicial proceedings as well as actual

arbitration proceedings) made it difficult to study in depth the real, specific

problems raised by the use of arbitration in commercial relations.·

16. The discussion centred on the provisions contained in the codes and other

laws of civil procedure of different countries. Attention was also given to the

general question of arbitral jurisdiction, wh~ch covered the variable but always

broad subject of private law. relationships, inclUding both civil and commercial

relationships at the national level and international commercial relations. In

addition,arbitration was considered a strictly private matter and it was therefore

thought preferable to avoid intervention by the State authorities as much as

possible in the interests of promoting recourse to arbitration.



postponed and sometimes perhaps even prevented the first attempts by States at

the legislative level to modernize arbitration law.

I· ..

Giorgio BalladoI'e-Pallieri, Ope cit., p. 295.

This consists of corporate penalties in the event of voluntary non-compliance
with the award, which authors have divided into three categories: financial
penalties, moral penalties and penalties entailing loss of rights or standing
(see Philippe Fouchard, flL'arbitrage commercial internationalll

, Paris, 1965,
pp. 466-489). .

§.!

11

17. This explains, to a large extent, why arbitration began to acquire a dual

autonomy - from national rules of civil procedure and from state judicial courts.

In the first place, this foreshadows the appearance of commercial arbitration

centres. Large commodity exchanges and private associations (often closed groups)

formed in various branches of trade followed a simplified arbitration procedure,

usually with no requirement that reasons be given for the awards rendered.

Enforcement of the awards was the responsibility of the parties themselves and of

the groups of which they were members and provision was made for enforcement

action .§.I
¥

.~ In the second place, international arbitration organizations

to formulate uniform rules of procedure governing, in the fullest detail, such

matters as the selection of arbitrators, their removal, the duration of hearings

and the rendering of awards, with a view to eliminating, as far as possible, all

controversial problems which might be resolved differently depending on the

national law applicable.

18. Some people already thought that an international approach to the problem was

required and that national laws should not be taken into account. As

Balladore-Pallieri wrote, also at The Hague in 1935: "The need for impartiality

prevents us from studying arbitration in the context of the private international

law legislation of a particular State. Our approach shou.Ld be as international as

possible and we should look at the international problem, independently of any

national legal system.fill This concept has gained currency but, in the opinion

of the Special Rapporteur, has constituted a kind of congenital defect which
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19. As Frederic-Edouard Klein has observed, the efforts of international

arbitration organizations to formulate uniform rules of procedure succeeded in

tlbriqging certain differences of legislation" but "this merely obscured a problem

of law which remained intact".§/ Actually, at that time the only arbitration was

national arbitration, which was acknowledged, subject to certain reservations, to

have extraterritorial effects.

20. Lastly, it ,may be noted that between the two world wars the principal

geographical area in which arbitration was used effectively consisted of the

industrialized countries of Europe and America and cor~espondedcloselyto the

centres of international trade •. The decisive factor was obviously trade, as

conducted in the first half of the twentieth century, which had generated a

movement towards the institutionalization of commercial arbitration and the

beginning of a decline in the use of ad hoc arbitration in commercial relations.

In addition, the appearance of the first arbitration centre in a socialist country

(the USSR) created an awareness of the problems involved in arbitration between

organizations in countries with different social and economic structures:

socialist countries with planned economies, where trade is organized on the basis

of a State monopoly, and capitalist countries with market economies.

21. ChapterII will be devoted to a second period and will describe: the

activities undertaken and the results achieved in the period 1945-1970.

22. The first paragraph deals with the activities undertaken under the auspices

of the United Nations, which culminated in the formulation and adoption of two

important conventions - the Convention on the Recognition and Enforcement of

Foreign Arbitral Awards (Ne~ York, 1958) and the European Convention on

International Commercial Arbitration (Geneva, 1961),which was supplemented by the

Arbitration Rules of the United Nations Economic Commission for Europe of 1966

and the Rules for International Commercial Arbitration prepared by the United

Nations Economic Commission for Asia arid the Far East in 1966.

23. A second paragraph will be devoted to the activities undertaken under the

auspices or with the direct assistance of other international organizations, which

§! Frederic-Edouard Klein, Consideratio~s sur l'arbitrage en droit international
prive, Basle, 1955, p. 12.

! ...
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have resulted in the adoption of international conventions or other rules

concerning inte:rnattonal commercial arbitration. A study will be made of the

Convention on the Settlement of Investment Disputes between States and Nationals

of Other states (Washingtc)fi, '1965) prepared by the Inte:rnationhl Bank for

Reconstruction and Development, the arbitral system established by the General

Conditions for Delivery of Goods between Organizations of the Member states of

the Council for Mutual Economic Assistance, the European Convention providing a

Uniform Law on Arbitration (Strasbourg, 1966) prepared by the Member states of

the Council of Europe, the draft Inter-American Convention on Commercial

Arbitration prepared by .the Inter-American Ju:ridical Committee and the draft.
Protocol on the Recognition and Enforcement of Arbitral Awards prepared by the

Council of Europe.

24. The third paragraph will describe work on the unification and harmonization

of the rules concerning international comme:rcial arbitration - both the earlie:r

efforts already mentioned in chapter I and new efforts such as those of the

Institute of International Law (sessions at Amsterdam in September 1957 and

Neucha'teL, in September 1959, on "Arbitration in international privatelawll
) .

25. The fourth paragraph will deal with other activittes connected with the

promotion of international commercial a:rbitration and with the discussions held

at conferences, symp~sia, seminars, etc., on the various practical problems

involved tn arbitration. The main purpose of this paragraph will be to draw

attention to commercial '~rbitration problems in the context of the effo:rts aimed

at the expansion of trade and world development and, as p:roposed by the o:rganizers

of the New Delhi seminar in 1968, "to better identify the problems in the field

of arbitration and the evolvtng of a common policy and mutually acceptable and

viable norms for the promotion and development of international commercial

arbLt.rat.i.on" }./

This paragraph will cover the work of: the Ihternational Association of

Legal Science, under the auspices of UNESCO (1959 Rome colloquium on the legal

International Seminar on Commercial Arbitration, New Delhi, 19 arid
19 March 1968, Indian Council of Arbitration, 'Federation House,
New Delhi,Foreword, p. 1.

/ ...
I
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aspects of trade with the centrally planned economtes}; the First Internahonal

Arbitration Congress, organized in Paris in May 1961 by the Comite franQais de

l'arbitrage; the Second International Arbitration Congress, organized at
(

Rotterdam in 1966 by the Netherlands Arbitration Association', on the t.opi.c

"ArbLt.rat.Lon and the Common Mar'ket;'"; and the Third International Arbitration

Congress, ::Jrganized at Venice in 1969 by the Associazione Italiana per l'Arbitrato,

where th~ question of co-operation between arbitration organizations was

d Lscus sed ,

The report will also refer to the work of the International Seminar on

Commercial Arbitration, organized at New Delhi in 1968 by the Indian Council of

Arbitration. An account will be given ::Jf the work of the International Law

Association, whose Con@ittee on International Commercial Arbitration discussed

the problem of arbitration between government~contr::Jlledbodies and foreign
,

business firms at its recent meetings in 1966 at Helsinki and in 1968 at. Buenos

Aires. This subject will pr::Jbably also be discussed at the Conference of the

International Law Association, at The Hague in 1970.
26. The fifth and last paragraph of this chapter provides an opportunity, as

did the last paragraph of chapter I for some observations on the development of

commercial arbitration in the period 1945-1970, in the context of the new social,

political, economic and technical conditions prevailing after the Second World

War, which und::Jubtedly created new trends and phenomena in the use of arbitration

and new legal and organizational problems.

27. This peri::Jd witnessed, firstly, the emergence of the world economic system

of the socialist countries, organized on a planned-ec::Jnornybasis, the development

of internati::Jnal commercial relations based on State monop::Jly. Secondly, there

was the appearance of the third world, composed of developing States which have

recently acceded t::J political independence. Thirdly, the scientific. and

technological revoluti::m has over the past few years placed corrt.emporar'y world

relations in a new setting, radically altering the pattern of industrial

production and the c::Jnditions of participation in the international division of

labour and in international trade. It has become necessary to adopt certain

organizational measures at toe international level to deal wi t.h economic

co-operation and exchanges of goods between the different regi::Jns of the world,

/ ...
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. ...::::
) .



/ ...

A/CN.9/42,
English
Annex
Page 17

commercial arbitration,which is the subject of this report.

23. One stage in that development witnessed the initiation and completion of the,

process of clarifying the nature of the arbitration systems operating in the

Eastern European countries, which have different economic systems. Commercial

arbitral bodies with exclusive jurisdiction in respect of international trade

relations have been established in those countries. These bodies are institutions

of public interest; they were erroneously de~med to be organs of the State, and

their system of organization and operation was often considered to be incompatible

with the nature of arbitration and to resemble that of judicial organs. This

situation gave rise to a definite crisis of confidence, the reasons for which Were

between the different economic systems and between the developing countries and

the'industrialized -;ountries. Many countries in different regions are trying

to organize themselves in various economic and political forms and structures in

order better to defend their interests, in a world where complexities and

contradictions abound. In these c~rcumstances, state participation in economic

life is becoming increasingly direct, even in market economy countries where

the means of production are privately owned.

Lastly, it should be noted that, despite all the periods of economic
,

stagnation, cold war and political tension, and despite the restrictions and

barriers or discrimination imposed, international trade has expanded and

developed constantly. It has almost doubled in the past ten years, reaching a

total of almost $500,000 million. International commercial relationships (in

the wide sense of the term) constitute a special separate category of social

relationships and, with interdependence as the keynote, bring the· most varied

state and social structures into contact, despite the distance. involved.

The United Nations, which was created after the Second World War in order

"to save succeeding generations from the scourge of war, which twice in our
,

lifetime has brought untold sorrow to mankind" is to be "a center for harmonizing

the actions of nations'! for the maintenance of international peace and security

and to '''develop friendly relations among nations based on respect for the

principle of equal rights and self-determination of peoples, and to take other

appropriate measures to strengthen universal peace".

All these historical factors are reflected in the development of international



/ ...

cf. Paul van Reepinghen, "L'Arbitrage dans les differends commerciaux entre
organisations des pays a economie p.Lani.f'Lee et contractants .•. de pays a
economie libre", in "Aspects juridiques du commerce avec les pays
d' economie planifiee"!, Paris, 1961, p. 23l.

L. Kopelmanas, "Cooperation entre organismes d'arbitrage de paysayant des
systemes economiques ou un degrede developpement differents", report
submitted to the Third International Arbitration Congress, Venice, 1969,
p , 2.

"It took determination and faith for a small group, centred around
Gunnar Myrdal, in the United Nations Economic Commission for Eprope,
to continue believing that the decline and the intermittent stoppages
in East-West trade were primarily due to political circumstances and
not to any real incompatibility between the two economic systems into
which the countries of Europe were divided." 11/

psychological rather than real,.t2/ as was evident at the colloquium organized by

the International Association of Legal Science in Rome in 1958; this crisis of

confidence adversely affected the development of East-West trade for a long period.

Continued contacts were needed to enable both sides to become more familiar with

each other's arbitration systems. As Mr. Kopelmanas of the European Office of

the United Nations at Geneva has said:

9/42
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29~ Once that crisis had passed, the pressure of events led to progress: in a

world marked by economic interdependence, the need for co-operation induced

States to work together at the world level to improve both the organization and

the functioning of arbitration machinery.

We have described the period between the two world wars as the era of

international acceptance of arbitration; the following period, which began after

the Second World War, is the era of the growth of arbitration - growth in a dual

sense: geographical, since it spread to other major regions of the world (the

Far East, Latin America), and technical, sfnce it is embodied in all form

contracts, and indeed in all the forms used in every branch of international trade

relations. It is also the era of the emergence and development of various types

of specialized, permanent, institutional arbitration designed ~o meet the

requirements of international trade and new requirements arising out of

international economic co-operation. As Professor Lalive has rightly observed,

"the most striking feature of modern international arbitration is undoubtedly

11/

10/" ...--



its I institlltionalization ', that is, the proliferatLm of arbitrati,on bodies of,

every type and appellatiod
,.lg/ Institutional arbitration was earlier' referred

to by Charles Cafoabiber, at the First International Arbitration congre~s,13/

"an institution whose irreversible nature is 'no longer in disputell • Many

commentators hold that the future of arbitration lies in institutionalization

that we are witnessing the decline of ad hoc arbitration, which has become mer~iv

a poor. relation of institutional arbitration. What was a trend in the first

pe:riod is now established fact.

30. The historical circumstances described above also explain the success of

New York Convention of 1958, which not only marks an advance, from the

and other standpoints, over the Geneva Protocol of 1923 and the Geneva

of 1927 but also reflects the trend towards world-wide participation in trade,

since it recognizes at the international level the arbitral character of all

permanent arbitration centres throughout the world. Article 1, paragraph 2., of

that Conventiohis considered to be, so to speak, the epilogue to the Ligna v.

Baumgartner case, as the $wiss delegatc14/ observed during the 1958 'C.onference.

The European Convention of 1961 was the,first important convention to

contain a clear recognition of the tendency to treat international trade

individllally" as a separate category of relations - even its title mentions

internati::mal ccmmer-c Ia.L arbitration. It may also be noted that commentators

have taken the sa~e approach. 15/ Moreover, the European Convention states

unequivocally, that the term 11arbitrationll encompasses settlement by permanent

arbitral institutions.

Lastly, the 195-8 General Conditions for the Delivery of Goods of the Council

for Mutual Economic Assistance (CMEA) and those of 196-8, which contain provisions

12/

13/

14/

15/

P.A. Lalive, "Prob.Lemes relatifs a l' arbitrage international comme.rcf.ad"
Recueil des Cours, Academie de droit international, The Hague, vol.
p. 694.

Charles Carabiber, Expose introductif, Revue de l'arbitrage, Proceedings of
the International Arbitration Congress, Paris, 1961, p. 45.

Cf. Philippe F'ouchard, IIL'Arbitrage commercial internationalll , Paris, .1965,
p.• 206. -. "

See, for example, the works by Prof. Fouchard and Prof. Lalive mentioned in
previous foot-notes.

/ ...
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on the creation of a system of international commercial arbitration for member

countries of CMEA, and· the 1965 Convention on the Settlement of Investment

Disputes between States and Nationals of other States all reflect, in different

ways, the same needs for international co-operation in economic development.

31. Two important problems relating to international commercial arbitration have

become more acute in recent years as a result of new factors in the development

of the world economy.

One of them is the question of organizing arbitration in trade relations

between countries at different levels of development. Professor Minoli,16/

pointing out that,

tlWhile it is true that differences in economic development may offer
occasions for stronger economies to exploit the weaker, and arouse
in the latter the urge to defend themselves and to organize for
defence ll

,

I

a situation whi.ch has sometimes led to the repudiation elf internatiopal commercial

arbitration or the adoption of inoperative clauses, expresses the view that:

lithe major difficulty involved in fitting business dealings of the kind
here referred to within efficient international commercial arbitration
schemes is due mostly to the limited experience of such dealings, and
to the almost total lack of participation in their organization and
implementation by qualified persons from the less developed countries,
where the uneasy feeling prevails that such arbitration schemes are
lthought Upl by the developed countries, and are manipulated by them
in their own interests, and are, in fact, one more factor of their
domi.na t i.on" .

The second problem is that of so-called mixed arbitration, in which one of

the parties is a State; although such arbitration will probably become

increasingly common as a result of the frequency of direct State involvement in

international trade and economic relations, it seems for the moment to be largely

confined to investments but its use is increasing in other forms of collaboration.

Eugenio Minoli, Keynote Report, Third International Arbitration Congress,
Venice, 1969, pp. 2 and 3.

/ ...



32. Since international commercial arbitration is itself an effective 'means of

peaceful cO-Jperation among nations17! within the framework of world economic

development, regardless of the level of development or the social and politic.al

system of the countries of the world, the problem is

an institution as possible and bring it into general use. The possible role in

solving these problems of the United Nations or the other national or international

governmental or non-governmenta~organizations concerned, and the technical means

for achieving these ends, will be dealt with in part IH of the report, when

complete information has been received on these matters. What must be stressed

now is that the action required will involve the concerted efforts of the United

Nations, of Member States and of all the natioJ;1al and international organizations

concerned, because international c.ornmer-c La.l, arbitration is one of the fundamental

elements in the planning of a steady expansion of world-wide economic, technical

and scientific co-operation. Without wishing to look too far ahead, the Special

Rapporteur feels that the direction in which these efforts should first be applied

is in organizing co-operation among commercial arbitration institutions, including

any which may be established in the future. This would be one practical way of

fulfilling the general international obligation of economic co-operation, which
I

is now accepted as one of the essential conditions for lasting peace.

*
* *

33. Part 11 of the report will be devoted to Problems concerning the application

and interpretation of existing multilateral_international conventions on

international commercial arbitration. It will therefore be, primarily, a

description and analysis of judicial practice on the subject in various countries

which are parties to the conventions in question.
/

In view of the preliminary nature of the report and of the circumstances in

which it was prepared, we shall try in the following 'Paragraphs to present in a

systematic form the material made available, with specific examples~ in order to

See Rene Davi.d , "La technique de 1 "arb.itrage, moyen de cooperation pacifique
entre les nations de structures differentes ll

, in "Problemes contemporaines
de droit compare", I, Tokyo, 1962, p. 22 et seq.
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Chapter I

Problems concerning the arbitration agreement*

/ ...

Translator's note: "Convention d'arbitrage lT covers both the ITclause
compromissoirelTand the ITcompromis". The term "arbitration agreement"
therefore covers both an arbitral clause and a separate arbitration agreement.

Hamburg Civil Court, 12 November 1967, in Revue de l'Arbitrage, No. 1;/1959,
pp. 126-123.
President of the Swiss Federal Court, Judgement of ~ July 1962, in Journal
du droit international (Clunet), No. 1/1966, p. 173. The President of the
Swiss Federal Court has not yet taken a decision on the request for the
appointment of an arbitrator, because under Swiss law he is not cOl)lp~tent

to determine the validity of the arbitral clause. The ordinary Swiss
courts must first rule on the validity of the clause.

*

13/

19/

35. Law applicable to the arbitration agreement. In German judicial

the existence of a valid arbitration agreement is determined according

of the country in which the arbitral institution has its seat.
13/

The same view was taken in Swiss judicial practice in the case of an

arbitral clause concluded between a company having its seat at Zurich and its

Spanish trade partner. In the clause in question it. was agreed to set up an

arbitral tribunal at. Zurich composed of two arbitrators, one appointed by each

party, and a pres~ding arbitrator elected by the two arbitrators. Under the

clause, if one of the parties failed to appoint its arbitrator, the other could

request the President of the Swiss Federal Court to make the appointment.

A dispute having arisen, the Spanish party refused to appoint an arbitrator,

claiming that the arbitral clause was void because it was contrary to Spanish

public policy. The Swiss party requested the President of the Swiss Federal

to appoint the arbitrator.

The ruling was that, under article 2 of the 1923 Geneva Protocol, which

governed the arbitral clause in question, the law of the country in whose

territory the arb~tration takes place was applicable, namely Swiss and not

Spanish law.19/
:j3elgian judicial practice also takes the view that, within the framework of

the 1923 Geneva Protocol and the 1927 Geneva Convention, ~he validity of the
"-

arbitral clause of commercial contracts is determined in accordance with the law



'Czechoslovak law has been applied

Belgian Court of Cassation, 16 January 1953, in Revue critique de droit
international prive, No. 1/1959, p. 122. The Court held, however, ,that it
was not competent to determine whether the Belgian court to which application
was made for an enforcement order had correctly interpreted Czechoslovak law
in the case mentioned.

Paris Appeals Court, First Chamber, 30 May 1963, in Revue de IfArbitrage,
1963, No. 3, p. 93. '

Appeals Court of Aix-en-Prov~nce, 29 September 1959, in Journal du droit
international (Clunet), No. 1/1961, p. 163.

of the state in which the dispute is arbitrated.

to the same effect. 20/

36. Law applicable in establishing whether it is necessary to conclude a separate

New York State law was considered as the lex causae appl;icable to the case.

That law does not require the conclusion of a separate arbitration agreement, So

that the existence of the arbitral clause was sufficient to render the arbitral

award valid.21/
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1

~rbitrationagreement or whether an arbitral clause suffices. When an application

was made for the enforcement in ~rance of an arbitral award made in the state of

New York, it was submitted that the award was not valid, because it was based on

an arbitral clause and not on a separate arbitration agreement.

The court to which the application for enforcement was made, in its

interpretation of the content of the arbitral' clause, held that since that clause

provided that any dispute between the parties was subject to arbitration in the

United States of America, the parties had referred implicitly to New York State

law.

In another dispute, the parties, having concluded a chartering agreement,

agreed that English law would apply, inasmuch as they referred to the Centrocon

Arbitration Clause. An arbitral award made in the United Kingdom was submitted

for enforcement in France, where the absence of a separate arbitration agreement

was invoked. It was ruled, however, that llthe applicable texts do not require

the signatories of the arbitral clause to conclude a separate arbitration agreement

but allow each party to inform the other of the difficulty by registered letter, 'f";
under the Arbitration Act, 1950, and the Geneva Convention of 26 September 1927,
which requires only that the award should be made on the basis of an arbitral

clause or a separate arbitration agreement. n22 /

22/

20/



37. Autonomy of the arbitr~l clause and the separate arbitration agreement with

respect to contract to which they relate. The close link between a contract and

the arbitral clause it contains or an arbitration agreement contained in a Iseparate

document relating to the contract raises the problem of the effects of the

invalidity of the contract on the arbitral clause or the separate arbitration

agreement. For example, when an application was made for the enforcement of an

English arbitral award. in France, it 'Was submitted that the nullity of the

contract of sale concluded by the parties rendered the arbitral clause - and

hence the arbitral award - invalid. French judicial practice does not take this

view and rules that in international commercial arbitration "an arbitration

agreement concluded separately or embodied in the legal document to which it

refers always has - save in exceptional circumstances, which are not invoked in

in this case - absolute legal autonomy and is not affected by the possible

invalidity of the document".23/ Even in cases in which the contract is declared

null and void for reasons of public policy, this ruling applies and the arbitral

clause remains valid. In support of this it is generally argued that, since

disputes may arise when the contract is declared null and void on groundS of

public policy and since the parties nevertheless have the right to conclude an

arbitration agreement with regard to those disputes, the existence of that right

proves that that agreement is valid.
24/

In another dispute it was likewise decided that "in determining the validity.

of the arbitration agreement ... the judge in the enforcement proceedings is not

required to rule on the validity of the contract to 'Which the agreement relates,

because of the invalidity of its provisions". The validity of the arbitration

agreement cannot be affected even by the considerations on which the arbitrator's

award is bas ed : IIAs the arbitration agreement is the bas is of all arb itration,

its prior validity must be deter~ined independent1y'of the considerations which

led the arbitrators to make the award".25/

23/ Orleans Appeals Court, 15 February 1966, Revue de l'Arbitrage, No. 4/1966,

p. 109·

24/ Ibid.

25/ Paris Appeals Court, 9 January 1962, in Revue de l'Arbitrage, No. 1/1962,

p. 12.
/ ...
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United States jUdicial practice has also held that the arbitral clause

is independent of the contract in which it is incorporated. The problem arose

in connexion with a contract for the sale of wool which the buyer contended

had· been concluded by fraud. The contract contained an arbitral clause by

virtue of which any dispute, other than those" concerning the condition or

quality of the goods, was to be submitted to the American Arbitration

Association. The court of first instance rejected the application for a

suspension of judgement until such time as the issue of ~raud had been decided.

The Second Circuit Court quashed that jUdgement on the ground that the arbitral

clause was separate from the other provisions of the contract,.was not alleged

t~ be fraudulent and was worded in terms broad enough to cover even the case
26/of fraud.-

It should be noted, however, that in United States judicial practice

~ne cannot speak of consistent decisions al~ng the lines mentioned above.

In fact, it has been decided in other cases that a defence based on fraud may

n~t be the subject of arbitration.

38. Requirement that arbitration agreements shall be in writing. The
)

provisions of' article 11 (2) of the New York Convention of 1958, which requires

the arbitration agreement to be in writing and may therefore affect the validity

of an arbitratiop. agreement, have given rise t~_discussion as to the exact

meaning to be given to them.

For example, a Geneva court refused to enforce in Switzerland, under the

United Nations Convention, an arbitral award rendered in the Netherlands, on

the ground that the words "an exchange of lettersll in article II (2) of the

Convention required that the proposal to submit -disputes to arbitration, made

in the form of a written offer, should be accepted expressly, and not tacitly

by the opening of a letter of credit. 27/

26/ Revue de l'Arbitrage, No. 4/1959, pp. 128-130.

27/ Martin Schwartz, llLa forme ecrite de llarticle 11, alinea2, de la
Convent.Lon de New York pour la reconnaissance et l' execution des sentences
arbitrales etrangeres du 10 juin 1958 11

, in Revue suisse de jurispfudence,
1968, vole 64, p . 49j for text of the decision of 8 June 1967 in the
Wa1sum v •. Chevaliers case, ibid., p. 56.

/ ...



In French judicial practice, however, another and less rigid view has been

taken regarci.ng the written form of the arbitration agreement, as required by

the United Nations Convention of 1958. A court has, in fact, decided that

IIwhen the acceptance of a commercial transaction. results from its execution
and the (French) seller has not protested against the clause stipulating
that in the event of dispute the parties shall submit to arbitration, it
also implies acceptance of the said clause and requires the seller to
conform to it. This applies even when the clause providing for arbitration
in the country of the foreign buyer (English) is printed on a form contract
which the buyer has sent by way of confirmation to his French supplier
after the conclusion of the transaction by verbal agreement ll

• '?!If
.

A similar attitude is adopted in Italian judicial practic~. In one dispute,

for example, an application 'Was made in Italy for an order for the enforcement

of an arbitral award rendered at New York by v~rtus of an arbitral clause in a

chartering agreement, also concluded at New York, between a Norwegian shipowner

and an Italian charterer. In the arbitral clause, jurisdiction was assigned

to an arbitral body in New York. The clause had, however, not been approved

in writing, as required by article 1341 of the Italian Civil Code. The Italian
I

court held that the requirement of approval (confirmation) in writing is a
\

question of f0rm, governed by the law of the place in which the contract is

concluded, and not a question of procedure, which is governed by the law 0f

the court to which application for enforcement was made. In New York State,

where the contract was concluded, no written approval of the arbitral clause is

required, and the clause was therefore ruled valid, on the ground that article
-

1341 of the Italian Civil Code embodies a provision of domestic - not

international - pUblic POlicy.'?2I

A similar decision had been taken previously by an Italian court to which

an application had been made for the enforcement of an arbitral award rendered

in Czechoslovakia by virtue of a contract concluded in Czechoslovakia which

French Court of Cassation, Civil-Commercial Chamber, 170ct0ber196l,
in Revue critique de droit international prive, No. 1/1962, pp. 129 and 130.

Italian Court of Cassation, 2 May 1960, in Journal du droit in.ternational
(Clunet), N'o .3/1961,' p , 860.



/ ...
Trieste Appeals Court, 13 July 1956, in Journal du droit international
(Clunet), No. 3/1961, p.864.

proceedings until that agr-eement. had been given (case 6/1965).

In another case, a New York firm submitted a request for arbitration against

a 'Bucharest firm, wl t hout; having concluded an ar'b.ivra.t.Lon agreement with the

latter (case 7/1955). The Arbitration Commission proceeded in the same way; before

initiating the arbitral proceedings, it invited the respondent to indicate whether

he considered the Commission competent to arbitrate the dispute.

It may thus be concluded that the Arbitration Commission of the Chamber of

Commerce of the Socialist Republic of ROlllania cannot settle disputes unless the

parties have agreed that it has jurisdiction and the agreement has been expressly

set out in writing, irrespective of whether the agreement was reached before or

after the dispute was submitted to the Oommission.

In German judicial practice, the question of the form of arbitration agreement

is posed in the context of article 1027 of the German Code of Civil Procedure.

Although this text is a regulation of municipal law, it is nevertheless of some

interest in relation to artic~e II (2) of the New York Convention.

According to article 1027 (1) of the German Code of Civil Procedure, the

arbitration agreement must be expressed and in writing and contain only clauses

relating to the arbitration. That formal requirement was not fulfilled in an

agreement providing for the settlement of certain disputes by the arbitral tribunal

of the Association of Grain Merchants of the Hamburg Commodity Exchange.

c:mtained an arbi tral clause which had not been confirmed in wri ting - in favour

of the Czechoslovak arbitral bOdy.30/

According to the practice of the Arbitration Commi s s i.on of the Chamber of

Commerce of Romania, when the claimant submits a dispute to the Arbitration

Cctnmf.s si.on without having previously concluded an agreement in writing with the

respondent regarding the Commission I s jurisdiction,. the" respondent mentioned in the

request for arbitration must express his agreement before the proceedings can be initiated. ,~

For example, Lnone.case where the claimant (an enterprise in Prague) had not attached to

its request a copy of the arbitration agreement, the Arbitration Commission asked the

respondent (an enterprise in Bucharest) whether it agreed that the Commission

should settle the dispute. The Arbitration Commission did not initiate the
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It was, however, argued that in that particular case the form of the

arbitration agreement was regulated not by article 1027 (1) but by article l02i (2),

which imposes no special formal conditions when the agreement between the parties

is a bilateral act of commerce between merchants.

This raised the subsidiary problem whether the French party, an agricultural

co-operative, was a, merchant. If German law, particularly article 17 (2) of the

German Act on Co-operatives, had been applicable, the respondent would have been

considered a merchant because it was a co-operative. However, it was decided that

the question whether the respondent was a merchant must be decided according to

French law, not German law, for according to German private international law, the
-quality of merchant is petermined according to the law of ,the place in which the

professional establishment is. situated. According to French law the respondent

was not a merchant, since it was an agricultural sales co-operative. Consequently,

article 1027 (1) of the German Code of Civil Procedure was applied in this

particular case, the ar~itration ag~eement concluded by the agents of the parties

(who had written notes to that effect which were transmitted to the parties

concerned) having been deemed invalid from the point of view of form. W
39. Difference not contemplated by or not falling withtn the terms of the

arbitration agreement. In view of the special importance of the arbitration

agreement, which constitutes the basis of arbitral competence, it is essential

to establish the existence of these agreements and to define their content.

For example, although it is true that the Arbitration Commission of the

Bucharest Chamber of Commerce possesses general jurisdiction with regard to foreign

trade relations, the parties may, by agreement, limit that jurisdiction t.o certain

categories of foreign trade relations. The Commission can only exercise the

jurisdiction which empowers it to give a ruling within the limits provided for by

the parties, as defined in the relevant clause of their agreement. This clause

must express not only the will of the parties to resort to arbitration, but also

the categories of relations they intend to submit to arbitration.

Hamburg Civil Court, Commercial Chamber, 12 November 1957, in Revue de
llArbitrage, No. 4/1959, pp. 126-128.

/ ...



For example, in a recent disputedS! the claimant requested the Arbit:ration

Commission to establish the price and specification of the goods which were the

SUbject of the contract and to change the delivery periods. In giving the

reasons for its decision, the Commission declared that it could in principle

accept those requests if the arbitration agreement between the parties empowered

it to do so. However, On studying the arbitral clause, the Commission found

that the parties had not given it that right: "On.Iy the parties, by 'agreement}

could have empowered a third party or an arbitral body to establish the price and

specif.ication. However, that agreement should have been, expressly stated,for it

cannot be deduced from a clause, which, as in this case, provides on the contrary

that the price and specifications shall be determined by the parties themselves Tl •

The Commission therefore decided that it did not have jurisdiction.

In other cases,. the Commission was obliged to determine whether the subj ect of

request - payment of an amount representing the equivalent of defects - could

included in the category of disputes which the parties had intended to submit

to arbitration. The arbitral clause provided that the Bucharest .Arbitration

Commission could not give a ruling on disputes concerrrtng the quality of the goods,

since quality control was to be carried out by the buyer! s expert, whose decision

was final and binding upon the parties.ill

The respondent had raised a plea relating to jurisdiction, contending that the

act of claiming payment of the amounts i~ question constituted a dispute concerning

quality, which, as such, was outside the jurisdiction of the ~ucharest .Commission.

The Commission decided that the claimant's claim to payment of a sum. of money

representing ethe equivalent of the defects found by the expert des tgnat.ed in the

contract between the parties could not be considered a dispute concerning

quality; it therefore agreed to arbitrate the case.

. 33/

Case 245/ 1954, in which the claimant was a firm in the Federal Repub Lfc of
Germany and the respondent. Exportlen:a (Socialist Republic of Romania). The
case was settled by decision No. 9 of 19 March 1965 .

Award No. 38 of 19 September 1966 (case 367/1966: claimant, a Romanian firm;
7espondeht, a firm in Aleppo).

/ ...
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In another dispute ).!±/ settled in 1966, the Commission had occasion t:::J state

that the content of the arb-itral clause should be clear and unequivocaL Special

attention should be paid to this clause, for although it is usually inserted in a

contract, it retains its own autonomous character and produces special effects.

The Commission was obliged 'to disseize itself specifically because the

contractual clauses concerning the competent arbHral body seemed equivocal:'

"Whereas t)J.e arbitration agreement, when it consists of a clause
inserted in the contract, retains its own autonomous character, with
its special juridical effects of a jurisdictional nature, thus imposing
on the parties the obligation to pay special attention to this clause in
order to avoid possible misunderstandings;

"Whereas the documents and the pleas of the parties show that in this
case they did not act in this manner and that they did not conclude an
agreement regarding the jurisdiction of the Bucharest Arbitration Commission;
since there are two arbitral clauses which are contradictory, one providing,
that the Arbitration Corrmission attached to the Chamber of Commerce of the
Socialist Republic of Romania shall have jurisdiction, and the other that
the arbitral bodyH.J.A. or Privates shall have jurisdiction, and it is
impossible to establish that the parties expressed a preference for the
Bucharest Commission. The two clauses .... "

This is followed by a detailed statement of the reasons why the Commission

considered that the parties had not agreed that it had jurisdiction to settle

their dispute, and decided to disseize itself of the case.

40. fapacity to ccmclude the arbitration agreement. In practice, this problem

arose in connexion with the capacity of an Italian commercial company, having its

seat at Milan, which bad agreed to submit to the Bucharest Arbitration Commission

any dispute which might arise concerning a contract to deliver goods concluded

with a Romanian foreign trade organization. The capacity of the Italian party

to conclude such an arbitral clause gave rise to discussion, because "according

to ~rticle,2 of the Italian Code of Civil Procedure, the jurisdiction of the

Italian courts may not be derogated from by agreement in favour of the jurisdictiop

of foreign courts or arbitrators who render their decisions abroad, except in the
I

Case 322/1965, award No. 28 of 19 March 1966 (Claimant, a Romanian enterprise;
respondent, a firm in Vaduz, Liechtenstein).

j. ..
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case of obligations between aliens or between an alien and an Italian citizen

whb is neitjJ.er resident nor Ctelmiciled in Italy, provided that the derogation is

in writingll
•

It was nevertheless decided that since Italy and Romania were parties to tqe

1923 Geneva Protocol on Arbitration Clauses, ratified by Italy on 8 May 1923 and

by Romania on 21 March 1925, the capacity of the Italian party should be

established in accordance with article 1 elf the Protocol, which had been

incorporated in Italian law following its ratification by the Italian State, and

not in accordance with article 2 of the Italian Code of Civil Procedure. In view

of the provisions of articl~ 1 of the Protocol, it was decided "that the

respondent enterprise could conclude a valid arbitral clause derogating fpom the

jurisdiction elf the Italian courts in favour of the Romanian arbitral body.2'21

A similar view has been taken in Italian judicial practice with regard tQ

applications .for the enforcement of foreign arbitral awards. It has been decided

that article 2 of the Italian Code of Civil Procedure is no longer applicable if

the jurisdiction of the Italian celurts has been derogated from by an. internaMonal

convention, either the 1923 Geneva Protelcol or the 1927 Geneva convention.36!
The Italian courts have also decided that article 1 of the 1923 Geneva

Protocol is applicable (by derogation from article 2 of the Italian Code of

Civil Procedure), even if the arbitral award has been rendered in a State which

is not a party to this international agreement (in the case in question, the

State of New York),provided that the parties to the dispute (in this case, an

Italian and a Norwegian) are nationals of States which are parties to the

Convention.371

371

Bucharest Arbitration Commission, award No. 34 of 29 November 1958,cited
by I. Nestor and O. Capatina, Chronique de Jurisprudence roumaine, Journal
du droit international (Clunet) No. 2/1968, pp. 419-422.

Italian Court of Cassation, Joint Civil Section, decision No. 466 of
2 March 1964; Milan AppeaLs court , 23 April 1965; both decisions recorded
in the Journal du droit international (C1unet), No. 3/1966, p. 702.

Italian Court of Cassation, 2 May 1960, in Journal du droit international
(Clunet) No. 3/1961, p. 860.
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France and Belgium do not allow public entities to submit to arbitration.

This interdiction still. exists with regard to problems relating to municipal,law,

but in France the obstacle which it constituted has recently been removed in

case of international law, as a result of a welcome development in judicial

practice )8I,
Since 1957, judges of the merits have on several occasions refused to

a plea by the French State, which contended that it could not validly be

committed by an arbitral clause inserted in an international contract.391

The Court of Cassation took the same view~1 in a decision of 14 Aprillg64,
-•...

explaining that the legal provision prohibiting public establishments from

subscribing to arbitration agreements relates to municipal and not to

international public policy and does not prevent a public establishment, like

any other contractant, from submitting a private law agreement to which it is

a party to a foreign law when the contract in question has the characteristics

of an international contract. In 1964 and 1966) the same Court of Cassation

decided that the prohibition in question related to the law of contract and not

to the personal law of the contracting parties:

"But whereas the prohibition deriving from articles 83 and 1004
of the Code of Civil Procedure does not raise a question of capacity
in the sense of article 3 of the Civil Code;

"Whereas the Appeals Court was called upon only to decide wheth'er
this rule, drawn up for domestic contracts, should also be applied to
an international corrtract, concluded for the requirements, and in
conditions which COnform to the usage, of maritime trade;

tlWhereas the contested decision rightlystat'es that the
aforementioned prohibition is not applicable to such a contract, and
whereas the Appeals Court, by declaring valid the arbitral clause

381

391

401

See Maurice Andre Flamme, L'Arbitrage d.ans les relations entre personnes
de droit public et personnes de droit prive, Report to the International
Arbitration Conference, p. 21.

Pari~', 10 April 1957, JCP 11 - 10078, note Motulsky and D.1958, 702" note
Jean Robert; 21 February 1961, Revue d.e L'Arb i t.rage , 18, Aix, 5 May 1959,
Revue de l'Arbitrage, 1960, p..23.

Revue de l'Arbitrage, 1.964, pp. 82 et. seq ,
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,corollary that the plea regarding the invalidity of the arbHral clause must be

resolved in advance, in order to establish whether the arbitral body has

jurisdictior:. Under Romanian legislation, the Bucharest Arbitration Commission

is empowered to rule on its own co~petence.

thus subscribed to by a legal person of public law, setting aside all
other reasons which may be regarded as superfluous, legally justified
its decision."

41/ French Court of Cassation, Civil-Commercial Chamber, 17 March 1964, in
Revue de l'Arbitrage, No. 2/1964, p. 46.

42/ Arbitration Commission of Bucharest, 29 Hevember 1953, in Journal du droit
international (Clunet), No. 2/1968, p. 419.

41. Law applicable to arbitral procedure. Interpretation of the will of the

parties. An arbitral institution in London complied with the English legislation

relating to procedure (Arbitration Act, 1950). One of the parties, a Franco-

Tunisian shipping company, opposed the enforcement in France of the atbitraI awar~

thus rendered, arguing that it had contested the application of the English law. in'·•••. ;

a letter. However, it was decided, "that the parties had accepteq. the procedure .

provided for in the English law, in application of the Geneva Convention of

24 September 1923, when they provided for arbitration according to the Centrocon

Arbitration Clause", with the appointment of "two arbitrators at London ••. members

of the Baltic, who could appoint a referee". 411
42. Jurisdiction of the arbitral tribunal dependent on the validity of the

arbitration agreement. A challenge to the validity of the arbitration agreement

or thearbitral clause calls in question the jurisdiction of the arbitral body

which has been seized of the case. on that basis to settle the dispute. It has

been decided that "the clause in question produces effects with regard to the

jurisdiction of the arbitral body in so far as it is valid in the terms of the

law which is applicable to it".421 From this was deduced the procedural

AICN.9/42
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43. Constitution of the arbitral tribunal ",hen one of the parties fails t:::J

appoint an arbitrator. A Japanese firm, which had been invited to appoint its

arbitrator in connexion with arbitration which took place in London, did not

respond t~ that invitation and subsequently opposed the enforcement in Japan of

the award rendered, contending that the arbitral body had not been validly

constituted. That view was nO,t accepted and it was decided that " applying the

English law as the law of procedure, the failure of one party to appoint its

arbitrator made it legitimate for the arbitrator appointed by the other party to

act as sole arbitrator".43/
44. Nationality of arbitrators. Selection from an official list. It has been

decided that the obligation to choose an arbitrator from the list of the Chamber

of Commerce of Czechoslovakia, which contains only arbitrators of Czechoslovak

nationality domiciled in Czechoslovakia, is not contrary to the pUblic policy of

Switzerland.44/
45. Possibility of setting aside the artitral award when the arbitrator and

the Yepresentative of one of the parties belong to the same organization. Other

grounds for setting aside the award. An arbitral award was rendered in Sweden

by an arbitrator who worked for the Comite Central des Assureurs Maritimes de

France. One of the parties, a French commercial company, was repre~ented at the

hearings by a representative who worked for the Comite des Assureurs Maritimes de

~aris, who presented the case of the French party to the dispute. After the award

had been rendered its enforcement in France was applied for. At that point the

other party, a Polish firm, opposed the enforcement, contending that the rights

of the defence had been violated because the arbitrator and the representative

of one party belonged to the same organization.

It was nevertheless decided that the rights of the def,ence had not been

violated, because there was no professional relationship between the arbitrator

and the representative which would make the former dependent on the latter or

deprive the arbitrator of the independence and impartiality necessary for the

Tokyo Appeals Court, Second Civil Section, in Revue de l'Arbitrage,
No. 3/1964, p. 102.
Swiss Federal Court, decision of 12 February 1953, in Revue de l'Arbitrage,
No. 1/1959, pp. 26-31.

/ ...



performance of his functions. Fu~thermore, there was no connexion between the
"'interests of the French party and those of the institutions by which the

representative and the arbitrator were employed. It was also noted th!it the

Polish party had not challenged the arbitrators, although it could have done so

before the hear~ng began. 45/
The United states Supreme Court has ruled that the fact that an arbitrator

has not disclosed his former business relationship with one of the parties to the
I

dispute justifies the setting a~ide of the arbitral award in accordance with

article 10 of the United states Arbitration Act. The fact that an arbitrator has

had a business relationship with one of the. parties does not imply automatic

disqualification, provided that the parties are informed in advance of an existing

busLnes s relationship or, if they are not aware of it, that the relationship is of

little importance.

In a dissenting opinion it was contended that the fact that an arbitrator

did not disclose his business relationship with one of the parties could lead to

an application for an inquiry to determine whether the arbitrator was impartial,

but that if the arbitrator was not proved to have acted incorrectly, the simple

fact of having failed to disclose his ~elationship with the parties was not

enough to disqualify him.

46. Right of the umpire to take a decision without consulting the arbitrators.

Conditions. In a dispute between two parties who, in an arbitral clause, had

accepted the application of English law, the claimant informed the ~espondent in

a registered letter of the appointment of his arbitrator. The respondent accepted

arbitration and in turn appointed his own arbitrator. The arbitrators could not

agree and an umpire was appointed, who rendered an award alone. When an

application was made for leave to en~orce the award in France, it was contended

that the award was not valid because the umpire had not consulted the arbitrators

in conformity with article 1028 of ,the French Code of Civil Procedure. It was

nevertheless decided that since English law and not French law was applicable,

the umpire was not obliged to consult the arbitrators because he had been appointed

45/ Roven Appeals Court, Second Civil Chamber, 21 October 1965, in Revue de
l'Arbitrage, No. 1/1966, p. 22.

/ ...
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in conformity with English law, which specifies that in case of disagr~ementthe

umpire Il shal l replace the two arbitrators", whicb does not oblige him to consult

them. Consequently, the arbitral award was considered valid and the application

for leave to enforce accepted. 46/

Appeals. Court of Aix-en-Provence, 29 september 1959, in Journal du droit
international (Clunet), No. 1/1961, p. 168.

French Court of Cassation, First Civil Chamber, 22 November 1966, Bevue de
l'Arbitrage, No. 1/1g67, pp. 9-11. See also a similar decision by t,he same
Chamber, 14 June 1960, Revue critique de droit international prive, No. 3Jlg6Q-,~
p , 393.

46/

47/

47. Arbitral awards for which no reasons are given. Most legislations 

especially those of· continental Europe - require that reasons shall be given for

the decisions of all jurisdictional bodies (including arbitral bodies), but some

common law systems do not require that the reasons for the solution be stated in

the decision.

Of course, decisions cbntaining a statement of reasons are considered fu~ly

valid in countries whose legislation does not include that requirement, ~or quod

abundat non vitiat.

In the states which re~uire decisions to contain a statement of reasons - a

requirement whose non-fulfilment generally entails the annulment of the decision

concerned - certain difficulties have arisen with regard-to the validity of

foreign arbitral awards for which no reasons are given. After some hesitation,

French judicial practice has concluded that lithe fact that a foreign arbitral

award does not contain a statement of reasons is not in itself contrary to French

public policy in the sense of private international law ll
•
47/ In other words,

this opinion indicates that although the foreign award for which no reasons are

given violates a legal provision of the state in which it is invoked, such a

derogation can be tolerated, because the requirements of public policy in private

international law are less rigid than the requirements of public policy in



,.. '
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French Cour-t of Cassation, 22 November 1966.

Paris Appeals Court,. 27 March 1962, Revue de l'Arbitrage, No. 2/1962, p. 45.

Paris Appeals Court, 30 May 1963, Revue de l'Arbitrage, 1963, No. 3, p. 93.

Nancy Appeals Court, First Chamber, 29 January 1958, Revue de l'Arbitrage,
No. 4/1968, p. 122.

Swiss Federal Gourt, Public Law Chamber, 11 November 1959, Revue de
l'Arbitrage, No. 3/1960, p. 105.
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municipal law, wh.i ch would have rendered the foreign award null and void. It

should be noted, however, that this liberal solution is not possible if the party

against whom the award is. invoked claims that lithe failure to give reasons for the

award concealed a violation of the rights of the defence or a substantive solution

which was contrary to public poliCy".48/

It has also been decided in France that lI al t hough under French law the

statement of reasons for arbitral awardS, and for any decision by a court, is a

matter of public policy, this is not a requirement of international public policy

when the English law applicable to the contract does not require the arbitrators

to give reasons for their awards" .!!.2/ .
Similarly, it has been ruled that "French international public policy does

not require reasons to be given for a foreign award when this is not required by

the law regulating that awardll
•
50/

It has also been decided that "the lack of a statement of reasons for an

award, which is in principle contrary to the French procedure, is not contrary

to French international public policy when it is in conformity with the

applicable foreign lawll
•
51/

Swiss judicial practice is more exacting. It states that public policy

1I0fposes the enforcement of a foreign arbitral award for which no reasons are

given, even if the award was rendered validly according to the competent

lex fori (in this case, California law), at least when the award was rendered in

a state which is not linked to the Swiss Confederation or the Canton concerned

by a treaty guaranteeing enforcement".52/ As an exception, however, thearbitral

award for which no reasons are given may be considered as not violating Swiss

48/

49/

50/

51/



on the parties". i Since in the case in question "no contrary intention has been

expressed, the sentence must be consirlered final and binding ll •
56! Consequently,

53! Ibid.

54! Florence Appeals Court, 7 March 1957, Journal de droit international (Clunet),
No. 3/1961, p. 864.

I· ..

Geneva Court of Justice, First Section, 5 July 1963, Revue de lfArbitrage,
No. 4/1964, p. 152.

Appeals Court of Aix-en-Provence, 29 September 1959, Journal de droit
international '(Clunet), No. l/196l,p. 16-3.

public policy if it G.~n be shown "that at the time of agreeing to submit to

arbitration, the two parties knew that nQ reasons would be given for the award,

or if they had waived the statement of reasons".53!

According to Italian jUdicial practice, article 1 of the 1927 Geneva

Convention constitutes a derogation from the provisions of the Italian

Constitution, which requires that reasons be given for all judicial decisions;

consequently, a foreign arbitral award can be enforced in Italy, even if it does

not contain a statement of reasons. 54!

48. Renunciation of means of recourse against an arbitral award. Its effects.
\

It has been decided that renunciation of appeals against an arbitral award cannot

be considered as acquiescence in the award rendered. The renouncing party is in

the same position as if he had allowed the time-limit for- the submission of an ;

appeal to pass without having appealed, and his position is not aggravated.
/

From this, it has been deduced that renunciation of appeal "does not

prevent the renouncing party from opposing the enforcement abroad of the arbitral

award, on the basis of article 2 of. the 1927 Geneva Convention" .55!

49. Assumption implying that the parties intend to acknowledge the finality of

561

the arbitral award. Conditions. When an application was made in France for

leave to. enforce an arbitral award rendered in England by an umpire in accordance

with the Arbitration Act 1950, it was contended that the award was not final.

55/

:~-f",
£C".,C(
(:t-',<

(';l)If'> However, it was decided, in accordance with the applicable law on arbitral

~'".•procedure (article 16 of the Arbitration Act) that "unless a contrary intention

ti~-iS exp~e~sed therein, every arbitration agreement shalL .• be deemed to contain

~~,,!'/ a pr-ova.si.on that the award 'to be made by the umpire shall be final and binding
r~;, ,;,,;:,t,'
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,
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F~ench Court of Cassation, Civil-Commercial Chamber, 17 March 1964,
Revue de llArbitrage, No. 2/1964, p. 46.

after the court had ascertained that the legal requirements had been fulfilled,

it issued an enforcement order in accordance with the 1927 Geneva Convention.

50. Operative Part of the award expressed in the currency of the country in

which arbitration takes place. Limits of the arbitral clause not exceeded. An

arbitral body in London called upon a Franco-Tunisian shipping company to pay a

sum in pounds sterling, although the ciaimant had claimed the sum due in French
~

francs. This raised the problem whether in so doing the arbitral body had taken

a decision ultra petita, which would have rendered the award null and void. It

was decided that the limits of the arbit~al clause had not been exceeded because

"one of the headings in the request was expressed in pounds, and since the

arbitration took place in London and was entrusted to English arbitrato~s, they

naturally converted the sums awarded into pounds at the rate of exchange

prevailing on the date when the award was rendered" .'2.1/

A/CN.9/42
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51. Refusal of enforcement based on the nul~ity of the arbitration agr~ement.

Public policy. A French company, against whom the enforcement of an English

arbitral award was invoked, contended that the arbitral clause was null and void,

because French law prohibits submission to arbitration in the case of matters

concerning public policy (article 1020 of the French Code of Civil Procedure).

That view was accepted by the French court to which application was made for

an enforcement o~der. Basing its decision on the 1927 Geneva Convention, which

was applicable to that particular case, the court refused to issue,an enforcement

order because the arbitral clause and, hence, the arbitral award, were contrary

to French public policy. The court noted that the arbitral award called upon the

French company to pay damages to the Danish claimant for failure to deliver a

quantity of cereals ,which it had sold him. However, the failure to perform the

obligation resulted. from suspension by the competent French administrative body,

57/



/ ...

Orleans Appeals Court, 15 May 1961, Journal de droit international (Clunet),
No. 1/1962, p. 140. -

Geneva Court of Justice, First Section, 5 July 1963, Revue de l'Arbitrage,
No. 4/1964, p. 152.

Ibid.

59/

60/
-'

and the court therefore considered that the dispute "could be solved only by

applying the rules of public policy of the French economic organization which

regulated the performance of the contract". It therefore deduced "that the

dispute concerns public policy and the arbHral agreement is null and void

whenever the solution resulting from the arbitration implies the interpretation

and application of a rule of public policy".5F3
/

52. Refusal of enforcement based on delay in notification. Pursuant to

article 2 (b) of the Geneva Convention of 26 September 1967, the enforcement in

Switzerland of a French arbitral award was refused because of the delay in HU'''.!.·J...Y.!.J.'·f''',

the Swiss firm that it should appoint an arbitrator (24 May for 12 May 1960)

the date of the substantive hearing (the Swiss firm was informed on

17 November 1960, the day on which the hearing was held).59/

53. Refusal of enforcement based on the fact that the limits of the arbitral

clause have been exceeded. Pursuant to article 2 (c) of the 1927 Geneva'

Convention, the enforcement in Switzerland of a French arbitral award was refused

because the arbitral body had exceeded the limits of the arbitral clause, "by

annulling the agreement, on the' ground that one party was at fault, and awarding

damages, when its task was merely to settle 'new difficulties' which might arise

in the application of the agreement".60/

54. Authorization to enforce an award rendered by default. A Japanese firm,

validly summoned to attend arbitration proceedings held in London, failed to

appear and subsequently opposed the enfJrcernent in Japan of the award rendered,

arguing that its right of defence had been violated. That argument was rejected;

it was decided that "the failure of the party, which had been duly notified of the

date and place of the arbitral hearing, to appear before the arbitrator justified

the continuati::m of,the arbitration proceedings in its absence. 'l!he party cannot,

l.t.·.·.•
::' .
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Tokyo Appeals Court, 14 March 1963, Revue de I' Arbitrage, No .3/1964, p. 102.
Tokyo Appeals Court, Second Civil Secti:Jn, 14 March 1963, Revue de
l'Arbitrage, No. 3/1964, p. 102.
Tokyo District Court, 20 August 1959, in Quarterly :?f the Japan Commercial
~rbitration ~~sociation, No. 26-27/1967.

therefore, validly invoke the violation of its right of defence in order to oppose

the enforcement in Japan of the award thus rendered in its absencetl.§l:./

55. System of enforcement, when there are no relevant internal regulations. In

Japan, the law relating to civil procedure contains nO provisions relat~ng to the

enforcement of foreign arbitral awards, but only provisi:Jns on the enforcement of

domestic awards,'whose effects in that respect are similar to those of ju.dicial

decisions. In those circumstances, it was decided that lithe fact that Japan has

signed the Geneva Protocol and Convention and the New York Convention obliges it

to give foreign awards the same treatment as domestic awards, in so far as the

latter satisfy the conditions set out in those conventions". 62/
56. Authorization of enforcement provided that the award concerns a dispute

capable of settlement by arbitration. An application was made 'in Japant'or leave

to enforce an arbitral award rendered in England. Since both states were parties 's

.9/42
English
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to the 1927 Geneva Convention, the court ascertained Whether all the conditions

required by that Convention had been fulfilled. It was found that thesub.ject. of

the dispute was capable of settlement by arbitration according to English law.

The same verification was made from the point of view of Japanese law. When it

was found that the latter admitted arbitration, enf:)rcement was authorized. 63/
57. Priority of bilateral conven'tions over the 1927 Geneva Convention with

regar~to the enforcement of foreign arbitral. awards. When an application was

made for the enforcement in France of an English arbitral award, there was some

discussion as to whether to a.pply the 1927 Geneva Convention or the 1934
Convention between the United Kingdom and France providing for the Reciprocal

Enforcement of Judgements in Civil and Commercial Matters. It was decided that

since the legal force of the English ~rbitral award derived from the authorization

of the English High Court of Justice, the arbitral award could be treated in the

61/
62/

63/



Paris Appeals Court, First Chamber, 20 October 1959, Revue de l'Arbitrage,
No. 2/1960, p. 48.
Milan Appeal.s Court, 23 April 1965, Journal de droit international,
No. 3/1966, p. 702.
Italian Court of Cassation, 9 May 1962, Journal de droit international,'
No. 2/1964, p , 356. \
Paris Appeals Court, Fifteenth Chamber, 4 January 1960, Revue de IfArbitrage,
No. 4/1960 ,p. 123.

67/

same way asa judicial decision. Consequently, the 1934 Convention petween the

United Kingdom and France Was applied and not the 1927 Geneva Convent-.tuIJ .§~/

58. l):-revocability of the..§1.lb13tance of foreign arbi tral awards. An arbitral

award rendered in Romania in the absence of the respondent, an ItaTiancompany,

was submitted for enforcement proceedings in Italy. The respondent invoked

article 798 of the Italian Code of Civil Procedure, which admits review of the

substance of foreign judgements rendered by default. However, that defence was

rejected, because the arbitral awardw?sbased on the 1927 Geneva Convention,

prohibits review of the substance. Since Italy was a party to that Convention

article 798 waS considered inapplicable. Consequently, the application for leave

to enforce was admitted'without a review of the sUbstance.65/
A similar decision was taken-in Italy in connexion with an arbitral award

rendered at Hamburg (Federal Republic of Germany) against an Italian Citizen.

The refusal to apply article 798 of the Italian Code of Civil Procedure ' was based

on the provisions of the 1927 Geneva Convention. It was explained that "this

Convention is mentioned in the notes exchanged between Italy and the Federal

Republic of Germany which refers to all agreements reactivated by the two

countries".66/

59· Need for foreign arbitral awards to be provided with an order for enforcement

in order to have 'the 'authority ofa res judicata in France. A final 'English

arbitral award was invoked in France as having the authority of a res judicata.

The court ruled otherwise, forttan arbitral award rendered abroad which has

become final in the country in wh.i.ch it was made and thus fulfils theconditions

set out in article 1, paragraph 2, of the 1927 Geneva Convention, is nevertheless

still a private jurisdictional decision and will not have the authority of a

res judicata, will not be enforceable apd cannot be invoked in France until an

order for its enforcement. in that country has been obtained" .67/
/

641
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Swiss Federal Court, Public Law Chamber, 11 November 1959, Revue de
l'Arbitrage, No. 3/1960, pp. 105-109.

Court of Appeal, 13 March 1959, Journal de droit international (Clunet),
No. 4/1961, p. 1177.

Belgian Court of Cassation, 16 January 1958, Revue critique de droit
international prive, No. 1/1959, p. 122.

691

631

701

A/CN.9!42
English
Annex
Page 44

60. Law applicable to the enforcement of a foreign arbitral award not covered

by an international agreement. It has been decided that the enforcement in

Switzerland of an arbitral award rendered in California (United states) is

regulated by the legislation of the Canton in which it was applied for - in the

casein question, the Code of Civil Procedure of Geneva - for there is no

agreement between Switzerland and the United States concerning the enforcement

of these awards. Furthermore, the United States is not a party to the 1927.Geneva

Convention.631

61. Authorization to enforce the arbitral award, provided it has become final.

In England, the Arbitration Act 1950 permits the enforcement of foreign arbitral

awards to which the 1927 Geneva Convention is applicable. In one case, an

application had been made for the enforcement in England of an arbitral award

rendered in Denmark. Since the award was not open to appeal or to an application

for review, it could be considered final in the sense of. articles 37 and 33 of

the Arbitration Act 1950; its enforcement was therefore authorized. 691

62. Means of recourse against orders for enforcement. The Belgian courts have

decided, on the basis of the provisions of article 1 of the 1927 Geneva

Convention, that Belgian legislation is applicable with regard to means of recourse

against orders for enforcement issued in Belgium. It was observed, however, that

article 1028 of the Belgian Code of Civil Procedure allows recourse against the

arbitral award, and not against the order for enforcement. Since that recourse

may lead to the annulment of the order for enforcement, the remedy'provided for

in article 1028 may also lead to the withdrawal of the order, so that recourse

"is not precluded by the 1927 Geneva convention".70/

*
* *
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63. Part III of the report deals with "Possible measures for increasing the

effectiveness of international commercial arbitration and general conclusions ll
•

As in parts I and II, the Special Rapporteur will merely give certain information,

without discussing the problems mentioned in detail, since they will be reviewed

and analysed in the final report, when the documentation has been completed by

the information collected in the interim. For the same reason, part III will

contain only very brief general conclusions or, more exactly, the preliminary

general conclusions will merely evoke the problems which the Special Rapporteur

wishes to draw to UNCITAL's attention.

64. Chapter I will therefore deal with possible measures f·:Jr increasing the

effectiveness. of intern.ational commercial. arbitration. In the first paragraph

the Special Rapporteur will :Jutline the measures recommended by the United Nations,

and in the second paragraph, the problems of co~operation among arbitral bodies.

65. In 1958, the United Nations was not concerned solely with promoting the

adoption of a multilateral convention on the recognitioa and enforcement of

foreign arbitral awards.

Economic and Social Council resolution 604 (XXI), adopted in May 1956, shows

that the United Nations intended to support and recommend much wide~ and more

complex action in the future in the field of commercial arbitration. The Economic

and Social Council envisaged the stimulation of the activities of the regio~al

economic commissions and various intergovernmental organizations active in the

field of arbitration, with a view to promoting international trade. For that

reason, it was decided tb:at, if time permitted, the 1953 Conference of

Plenipotentiaries should consider flother possible measures for increasing the

effectiveness of arbitration in the settlement of private law disputes and •..

make such recommendations as it may deem desirable".

66. In order to prepare for the discussions at the Conference, the Secretary

General drew up a report, dated 24 April 1958 (E/CONF .26/4), which was followed

by a note (E/CONF.26/6) on other possible measures for increasing the effectiveness

of international commercial arbitration. On 26 May 1968 a Committee on Other

Measures was established, open to any of the forty-five Governments wishing to

participate. On 6 June 1968, the Committee adopted unanimously a resolution which

was subsequently discussed by the full Conference and incorporated in paragraph 16

/ ...



of the Final Act of the Conference. In: accordance with the resolutio~adopted on

10 June 1953 by the United Nations Conference on International Commercial

/ ...

See Martin Dornke, "Possible measures for increasing the effectiveness of
international commercial arbitration ll

, in International :Commercial
Arbitration, International Association of Lawyers, 1960, pp. 329-;t seq.

Commercial Arbitration Throughout the World (1949), with Supplements 1951
and 1958.

International Commercial Arbitration, vol. I (1956), vol. 11 (1960) and
vol. HI (1965).

Handbook .of National and International Institutions Active in the Field
of International Commercial Arbitration, Trade Wlorkin~/ Plartx/ 1/15.

73/

72/

71/

IArbitration, the subject of arbitration, was included in the agenda of the twenty-

seventh session of the Economic and Social Council, held at Mexico City, which

on 17 April 1959 adopted resolution 708 (XXVII). In volume 11 of Intern~tional

Commercial Arbitration, published by the International Union of Lawyers and edited

by P. Sanders, Martin Dornke describes clearly the work done and the essential

content of the resolutions adopted concerning the principal measures to be taken

to promote international commercial arbitration in general. 71/

67 •.. As a first measure, the Economic and Social Council. recommended the wider

lIdiffusion of inf6rmation on arbitration laws, practices and: facilities", in

order to facilitate access to arbitration and at the same time constitute an

essential first step towards any further activities aiming at the improvement of

arbitration facilities and legislation. The International Chamber of commerce,72/

the International Association of Lawyers,73/ tbe Economic Commission for Europc74/

and the Economic Commission for Asia and the Far East have already done a great

deal or work in these fields. It has rightly been observed that mere publication

of the text of arbitration statutes, even in translation, and of rules of procedure

of agencies administering arbitration, is not sufficient. It is also necessary to

be informed about the interpretation of statutory law in court decisions and

administrative practice. Information on this practical aspect is still not
I

sufficiently available despite the efforts of the national and international

bodies which issue arbitration publications that include references to the court

74/
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practice in the various countries. This raises the problem of a publication

world-wide coverage, the expansion of the activities of existing publications

the creation of arbitration publications in areas where they do not yet exist.

68. There is also the problem of the" establishment of new arbitration

facilities and the improvement of existing facilities", which is of special

importance to some geographic regions and certain branches of trade. Effective

commercial arbitration could be greatly enhanced by the establishment of new

arbitration centres in those countries where they do not exist . It has also ..,"' ..... i'D"

suggested that the adaptation of existing national arbitration centres to the

requirements of international trade should be encouraged by appropriate measures

such as adding foreign nationals to the domestic panel of arbitrators and

permitting the designation of an arbitration locale in a third country. Other

useful 3teps would be the ~chievement of greater uniformity in the rules of

procedure of arbitration institutions and more precise drafting of standard

arbitration clauses which are recommended by arbitral institutions

in form contracts and general conditions of trade. The movement to conform the

arbitration rules of the leading commercial agencies administering arbitration

the various countries to a standard procedure should be encouraged.

69. Technical assistance in the development of effective arbitral legislation

and institutions should be provided for countries that lack adequate

arbitration facilities or need modern arbitration laws. This could be done by

furnishing experts to advise on, appropriate arbitration legislation and to aid

in the creation of adequate arbitration machinery. It has also been recommended
,

that "regional study groups, seminars or working parties" should be organized

should attempt to arrive at agreed solutions best suited to the needs of the

various countries. An exchange of views and personal contact may well lead to

practical results. This report has already mentioned many activities which have

taken place throughout the world with and without United Nat~ons assistanc~.

problem now is to intensify such activities and organize more' sustained and

systematic action. Some people have advocated the use of educational p:J1ogrammes

75/ The British representatives rightly considered that one urgent arbitration
problem was that of "educating businessmen in the spirit and practice of
arbitration - a necessarily slow process", E/CONF.26/c.2/SR.2, p. 4.
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'761 See Philippe Fouchard, op. cit., pp. 523 and 524.

70. Lastly, there is the need for greater uniformity of national laws on

arbitration, a movement whose various stages have been described in this report.

A greater measure of uniformity in arbitration law would undoubtedly contribute
I

to the development of this juridical institution. This could be done by amending

the rules relating to arbitral procedure contained in the various Codes of Civil

Procedure so as to make them uniform, a step which would greatly aid in the

expansion of international commercial arbitration. The Special Rapporteur is

thinking here particularly of the limitation of court review of awards and in

general the reduction of extraordinary means of recourse against che same award.

This calls to mind the passage in which Mr. Fouchard, citing an article by

Mr. Bredin, uses France as an example to demonstrate the need for a legislative

reform that would co-ordinate and limit the means of recourse in respect of

arbitration at both the national and international levels, since that would

tfsuffice to discourage from the outset abusive resistance to enforcementlf• He

cites the example of the Orleans Court, which admits no less than five means of

recourse against the enforcement order or the award itself. Under these

circumstances, one can justifiably speak of a certain lfparalysis of foreign

arbitral awards through the abuse of means of recourse ll
•
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71. The second paragraph of this chapter deals with the very important and topical

problem of co-operation among arbitral bodies. In view of the role played by the

United Nations in the development of multilateral international co-operation, it

seems quite natural that the Organizat~on should also be concerned with

co-operation in the field of arbitration. From the earlier part of this report,

it is clear that the need for co-operation has been felt for some time and that

some progress has been made, especially with regard to co-operation among States

for the adoption of international conventions. The United Nations has played a

leading role in arranging contacts between the parties concerned, organizing the

work, and so, on.

At the end of his study on possible measures for increasing the effectiveness

of international commercial arbitration, on which this part of the report is

t
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largely based, Martin Domke expresseS the hope that the encouragement given by

the resolutions adopted by the United Nations Conference on la June 1958, and by

the Economic and Social Council of 17 April 1959 will largely facilitate the

development of international commercial arbitration, not only by co-ordinating the

efforts of Governments interested in the settlement of international trade di~putes

but also through the co-operation of arbitration institutions. There is thus a

need for complex multilateral co-operation at two levels, between states and

between arbitration centres, which must be organi~ed between States and betweyn

different regions of the world. However, the elements of its complexity are

becoming increasingly numerous.

72. As Professor Minoli observed in his excellent keynote report to the Third

International Trade Arbitration Congress, "The arbitration organizations are the

natural meeting points for social forces that exert pressure to strengthen the

international commercial arbitration network, and extend it to world areas that

still remain uncovered and, above all, to bring it to the 'standard' of full

working efficiency." Reference has already been made to the agreements concluded

between various arbitration centres for co-operation at the international level.77/
But the efforts of one or several arbitration institutions are no longer sufficient;

what is needed is practical co-operation among arbitration bodies throughout the

world.

International economic relations are becoming increasingly complex, and "from

straightforward trade we have now got to the stage ?f commercial relations which

involve stationing the primary productive organizations of one country in the

territory of another; bilateral relations have given place to multilateral ones,

and to those that come under so-called 'trans-national' organizations, which are

linked from the beginning to more tha~ one State". In order to reduce the negative

effects of the remains of tpe old nationalism of the pre-war period and, even more,

of the new nationalism, bearing in mind the fact that "economic relations are far

77/ For example, the agreements concluded by the International Chamber of Commerce,
the,American Arbitration Association, the Inter-American Commercial
Arbitration Commission, the Japan Commercial Arbitration Association, the
Federation of Indian Chamber of Commerce and Industry and the Pakistan
Federation of Chamber of Commerce and Industry.
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more complex than they were in the period immediately following the First World

War, when the International Chamber of Commerce promoted international commercial

arbitration for the first time ll
, and bearing in mind also the needs and desires

of the developing countries and other considerations ~entioned in his report,

Professor Minoli advocates the organization of arbitration organizations into an

Lrrter-natd one.L Commercial Arbitration network (ICA), which would make it possible

to use all arbitration organizations as promotion centres for close co-operation

that would be the real dr:'ving force towards progress, in -order to achieve in the

rield of arbitration II val i d uniform results all over the world or at least over

vast areas of it ll
• This idea is a just and generous one, and the Special

Rapporteur feels that it deserves to be considered by UNCITRAL.

73. With regard to the organization of world-wide co-operation in respect of

commercial arbitration, it is interesting to note some of the conclusions and

observations made by Mr. Donald B. Straus, President of the American Arbitration

Association, in his report to the Third International Arbitration Congress. In

dealing with the question of co-operation among arbitration organizations in the

Americas, he makes a number of comments on co-operation among arbitral bodies in..
general.

Mr. Straus observes that so far, many oppor'tunf.t-Ies to create the conditions

necessary for the growth of international commercial arbitration have been missed.

He refers to the gap between theory and practice and says that the technical

differences in the rules and procedures of the various organizations are of more

interest to arbitration professionals than they are to the businessmen who use

arbitration services. In his view, the obstacles to co-operation and interchange

or facilities have been greatly exaggerated by arbitration professionals, a fact

which partly explains the delay in the progress of arbitration.

He refers to the problem of adapting existing arbitration bodies to meet

the growing needs of the multinational corporations and notes the exist~nce of

cert~in facts which run counter to the need for co-operation among existing

arbitration organizations. He concludes that co-ordinated but decentralized

arbitration organizations can strengthen arbitration and make it more widely

acceptable, and suggestions that a world-wide network of national and regional

arbitration organizations could best serve ·the dispute settlement needs of

multinational corporations.

/ ...



Mr. Straus advocates an organization that ~ould simplify matters, so as to

avoid waste of time intheconsiderati:::/n of technicalities and legal subtleties

that are mainly theoretical in nature, since arbitration is essentially a simp+e

concept which should be based on a few basic principles and a simplified set of

arbitration rules.
He proposed that a committee should be established to develop a simplified

set of rules that could be used by any arbitralbody; the committee would submit

a report on theqqestion to the third session of UNCITRAL. The American

Arbitration Association offered to make its facilities available for the meetings

of such a committee.
74. Chapter II of this last part of tpe report deals with general conclusions.

For the reasons explained a~ the beginning of the report, the Special Rapporteur

will mention here only.those problems which he considers should be discussed with

a view to taking a decision concerning possiple proposals and steps which might

be taken under UNCITBAL's auspices. These important problems, which are both

theoretical and practical in.nature, are listed below, but no attempt has been

made for the time being to rank them in order of importance among them:

Definition of international commercial arbitration. The role of national

arbitration bodies, the need to strengthen them and organize co-operation among

them;
The need to render international commercial arbitration autonomous; the scppe

purpose of that autonomy;
The interpretation'of existing multilateral international conventions

to commercial arbitration. The need to make them universal;

_ Adoption of uniform rules. The need to adopt certain basic arbitral

prinCiples;
\ The unification and simplication of national laws concerning arbitration;

Authorization for legal persons of public law to conclude valid arbitratiop

agreements;

Extent of arbitrability;
Unification and simplification of national rules concerning the enforcement

arbitral awards. Limitation of judicial control of arbitral awards. Reduction of

means of recourse against enforcement orders;
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Arbitration as a factor in the unification of law and the eliroinationof

conflicts of law. Autonomy of the will of the parties;

Amiables compositeurs and arbitrators deciding according to the rules of law;

Publication of arbitral awards, educational programmes, conferences of

arbitral bodies, etc.

~d hoc arbitration and institutional arbitration.

The Special Rapporteur intends to ponder all these questions, together with

others mentioned by the members of UNCITRAL, in the light of the documentation

already available and that which he will obtain through co-operation with other

bodies. On that basis, he will prepare a final report containing his views on the~
various ·problems raised by the organization of commercial arbitration throughout ..••.'P'
the world and by the unification and harmonization of its rules.

Arbitration is often regarded as a substitute for a real international

~ommercial jurisdiction, which flourishes in the shade and dies in the sun, which

is always, or almost always, ahead of the law or on the fringe of the law, which

defies analysis and is somewhat mysterious.

The Special Rapporteur thinks it would be useful to analyse the ten:)r and

exact value of all these considerations, in order to be in a better position to

evaluate existing possibilities and the methods that should be used in :)rder to

enable UNCITRAL to fulfil its functions in this field in the best possible

conditi:)ns. The path to this goal may be arduous, but in order to succeed we

must also remember that it is an effective and meritorious path.




