
r--"...~"'-~""'~~--~-

lEfUfNCE AND TERMINOLOGY UfiIT'
....as. r.turn to room _._.._ .._.__[FILE COru

UNITED NATIONS

GENERAL
ASSEMBLY

istr.
GENERAL

A/CN.9/332/Add.3
12 April 1990

ORIGINAL: ENGLISH

UNITED NATIONS COMMISSION
ON INTERNATIONAL TRADE LAW

Twenty-third session
New York, 25 June - 6 July 1990

INTERNATIONAL COUNTERTRADE

Draft legal guide on drawing up contracts in
international countertrade transactions: sample chapters*

Report of the Secretary-General

Addendum

IV. GENERAL REMARKS ON DRAFTING

Contents
Paragraphs

A. General remarks · · · · · · · · 1 - 9
B. Language . . . · · · · · · · · · 10 - 12
C. Parties to transaction · · · · · · · 13 - 14
D. Notifications · · · · · . · · · · . . . . . · 15 - 18
E. Defini tions . · · · · · . · · · · . . · · · · 19 - 22

A. General remarks

1. A countertrade transaction is usually the result of extensive written
and oral communications between the parties. Each party may find it desirable
to establish a checklist of the necessary steps to be taken in negotiating and
drawing up contracts constituting the transactlon (the countertrade agreement
and the supply contracts). Such a checklist could reduce the poss,ibility of
omissions or errors occurring in the steps taken prior to entering into the
contract. A party may also wish to consider seeking legal or technical advice

* The text conta,ined herein is a first draft prepared by the
Secretariat for. consideration by the Commission as part of the Preparatory
work on the.draft legal guide on drawing up contracts in internadonal
countertrade transactions Cind should not .beregarded as stating the views of
the Commission.
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in drawing up the contracts. While countertrade transactions can be expected
to become routine for parties experienced in countertrade, even simple
countertrade transactions may pose difficulties for newcomers to countertrade
calling for legal or technical advice. For complex transactions, even
experienced parties may require advice.

2. The process of establishing a countertrade transaction could be
facilitated if the parties agree that, before a first draft of the
countertrade agreement and any supply contract is prepared, negotiations on
the main technical and commercial issues are to take place. Thereafter, one
of the parties could be asked to submit a first draft reflecting the agreement
reached during the negotiations. A first draft may then be discussed and
elaborated, resulting in a preliminary set of contract documents, which, after
review and finalization, will govern the relationship between the parties.

3. The legal rules applicable to the countertrade agreement may require
that a countertrade agreement be in written form.' Even when written form is •
not required, it is advisable for the parties to express their agreement in
writing to avoid later disputes as to what terms were actually agreed upon.
If the parties decide that modifications of the countertrade agreement are to
be in writing, it is advisable that this be stated in the countertrade
agreement.

4. The parties may wish to clarify the relationship between the contract
documents, on the one hand, and the oral exchanges, correspondence and draft
documents which came about during the negotiations, on the other. The parties
may wish to provide that those communications and draft documents are not part
of the contract. They may further provide that those communications and draft
documents cannot be used to interpret the contract, or, alternatively, that
they may be used for this purpose to the extent permitted by the applicable
law. Under the law applicable to the contract, oral exchanges and
correspondence might in some cases be relevant to the interpretation of the
contract even if they occur after the contract is entered into.

5. The parties should ensure that the contract terms as expressed in
writing are unambiguous and will not give rise to disputes, and that the
relationship between the various documents comprising the transaction is
clearly established. Such precision may be of particular importance in
countertrade transactions that are carried out over a long period and may have
to be administered by persons who have not participated in the negotiations at
the outset of the transaction (e.g. buy-back or offset transactions). Each
party may find it useful to designate one person to be primarily responsible
for supervising the preparation of the contract documents. It is advisable
for that person to be a skilled draftsman familiar with international
countertradetransactions. To the extent possible, it is advisable for that
person to be present during important negotiations. Each party may find it
useful to have the final contract documents scrutinized by a team having
expertise in the subject-matter reflected in the documents in order to ensure
accuracy and consistency of style and content.

6. The applicable legal rules may also contain rules on the
interpretation of contracts and presumptions as to the meaning of certain
expressions such as "reasonable price" (chapter VI, "Pricing of goods",
paragraph 24), "trust" and "compte fiduciaire" (chapter IX, "Payment",
paragraph 16), and "penalty" (chapter XI, "Liquidated damages and penalties",
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paragraph __ ). The parties are advised to select contract wording in light of
the applicable law in order to ensure that the expressions used reflect the
intended meaning. One approach is for the applicable law to be determined at
a very early stage of the relationship between the parties (e.g., at the
commencement of negotiations). The countertrade transaction may then be
negotiated and drawn up taking that law into account. Another approach is for
the parties to determine the applicable law only after negotiations have taken
place on the main technical and commercial issues and have resulted in a
measure of accord between the parties. They may thereafter review the first
drafts relating to the transaction, which reflect that accord, in the light of
the applicable law to ensure that the terms of the draft take account of that
law.

7. The parties should take into account the mandatory legal rules of an
administrative, fiscal or other public nature in the country of each party
that are relevant to the countertrade transaction. They should also take into
account such mandatory legal rules in other countries when those rules are
relevant to the transaction. Certain rules may concern the technical aspects
of the countertrade agreement (e.g., safety standards for the countertrade
goods or rules relating to environmental protection), and the terms of the
countertrade agreement should not conflict with those rules. Other rules may
concern export, import and foreign exchange restrictions (e.g., it may be
provided that certain rights and obligations are not to arise until export or
import licences, approvals for payments or for the use of particular payment
mechanisms have been granted). Legal rules relating to taxation may be a
factor, and the parties may wish to include in the countertrade agreement
provisions dealing with liability for tax.

8. The parties may wish to consider whether the countertrade agreement is
to contain introductory recitals. The recitals may set forth representations
made by one or both parties which induced the parties to enter into the
agreement. The recitals may also describe the context in which the
countertrade agreement was entered into. The extent to which recitals are
used in the interpretation of the terms of the agreement introduced by the
recitals varies under different legal systems, and their impact on the
interpretation may be uncertain. Accordingly, if the contents of recitals are
intended to be significant in the interpretation or implementation of the
countertrade agreement, it may be preferable to include those contents in the
operative provisions of the countertrade agreement.

9. The parties may find it useful to examine standard forms of
countertrade agreements, general conditions, standard clauses, or previously
concluded countertrade agreements to facilitate the preparation of contract
documents. Such an examination may clarify for the parties the issues that
should be addressed in their negotiations. However, it is inadvisable to
adopt provisions appearing in those documents without critical examination.
Those provisions may, as a whole, reflect an undesirable balance of interests,
or those provisions may not accurately reflect the terms agreed to by the
parties. The parties may find it advisable to compare the approaches adopted
in the forms, conditions or countertrade agreements examined by them with the
approaches recommended in the present legal guide.
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B. Language

10. The contracts constituting the countertrade transaction (i.e., the
countertrade agreement and the individual supply contracts) may all be drawn.
up in only one language version (which may, but need not be, the language of
either of the parties), or in the two languages of the parties where those
languages differ, or the countertrade agreement may be drawn. up in one
language and the supply contracts in another language. Where the conclusion
of the countertrade agreement precedes the conclusion of the supply contracts
in the two directions (chapter III, "Contracting approach", paragraph 19), or
where it precedes the conclusion of the counter-export contract (chapter Ill,
paragraphs 12 to 18), it is advisable that the countertrade agreement specify
the language of the contracts. The specification of the language before the
commencement of negotiations on a supply contract may facilitate preparations
of the parties for the negotiations and avoid a disagreement.

11. Drawing up a contract in only one language version will reduce
conflicts of interpretation in regard to its provisions. Drawing up all the
contracts constituting the countertrade transaction in the same language will
reduce conflicts between two contracts of related content. On the other hand,
each party may understand its rights and obligations more easily if one
version of the contract is in its language. In addition, where extensive or
complex working instructions to personnel of one or both parties are derived
directly from the contract, it may be of particular importance that the
contract is in the language in which the instructions are to be given. If
only one language is to be used, the parties may wish to take the following
factors into account in choosing that language: that it is advisable for the
language chosen to be understood by the senior personnel of each party who
will be implementing the contract; that it might be advisable for the contract
to be in a language commonly used in international commerce; that the
settlement of disputes is likely to be facilitated if the language chosen is
the language in which proceedings would be conducted or if the language chosen
is the language or one of the languages of the country of the applicable law.

12. If the parties do not draw up the contracts in a single language
version, it is advisable to specify in the contracts which language version is
to prevail in the event of a conflict between the two versions. For example,
if the negotiations were conducted in one of the languages, the parties may
wish to provide that the version in the language of the negotiations is to
prevail. A provision that one of the language versions is to prevail might
induce both parties to clarify as far as possible the prevailing language
version. The parties may wish one language version to prevail in respect of
certain segments of the transaction or in respect of certain contract
documents (e.g. countertrade agreement or technical documents related to the
countertrade agreement or a supply contract) and another language version in
respect of the remainder of the contracts or documents. Where the parties
provide that both language versions are to have equal status, the parties
should attempt to provide guidelines for the settlement of a conflict between
the two language versions. The parties may provide, for example, that the
agreement is to be interpreted according to practices that the parties have
established between themselves and usages regularly observed in international
trade with respect to the agreement in question. The parties may also wish to
provide that where a term of the contract in one language version is unclear,
the corresponding term in the other language version may be used to clarify
that term.
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C. Parties to transaction

13. Where a contract involved in the transaction (the countertrade
agreement or a supply contract) consists of several documents, the parties may
wish to identify and describe themselves in a principal document designed to
come first in logical sequence among the documents that incorporate that
contract. The document should set forth, in a legally accurate form, the
names of the parties, indicate their addresses, record the fact that the
parties have entered into a contract, briefly describe the subject-matter of
the contract, and be signed by the parties. It should also set forth the date
on Which, and the place where, the contract was signed, and the time when it
is to enter into force. Subsequent reference in the contract to the parties
may be facilitated if the principal document would specify that in the
subsequent text and in the subordinate documents the parties would be referred
to by agreed abbreviations or by expressions such as exporter, importer,
counter-exporter, counter-importer, trading house. A party may have several
addresses (e.g., the address of its head office, the address of a branch
through which the contract was negotiated) and it may be preferable to specify
in the document the address to which notifications directed to a party should
be sent.

14. Parties to countertrade transactions are usually legal entities. In
such cases the source of their legal status (e.g. incorporation under the laws
of a particular country) may be set out in the contract. There may be
limitations on the capacity of legal entities to enter into contracts.
Therefore, unless satisfied of the other party's capacity to enter into the
contract, each party may wish to require from the other some proof of that
capacity. If a party to the contract is a legal entity, the other party may
wish to satisfy itself that the official of the entity signing the contract
has the authority to bind the entity. If the contract is entered into by an
agent on behalf of a principal, the name, address and status of the agent and
of the principal may be identified, and evidence of authority from the
principal enabling the agent to enter into the contract on its behalf may be
annexed.

D. Notifications

15. In a countertrade transaction a party frequently has to notify the
other party of certain events or situations. Such notifications may be
required, for example, to initiate negotiations for the conclusion of a supply
contract, to facilitate cooperation in the performance of the contract, to
enable the party to whom notification is given to take action, as the
prerequisite to the exercise of a right, or as the means of exercising a
right. The parties may wish to address and resolve in their contract certain
issues which arise in connection with such notifications.

16. In the interests of certainty, it is desirable to require that all
notifications referred to in the countertrade transaction be given in writing,
although in certain cases requiring immediate action the parties may wish to
provide that notification can be given orally in person or by telephone, to be
followed by confirmation in writing. The parties may wish to define "writing"
(see paragraph 21 below) and to. specify the acceptable means of conveying
written notifications (e.g., surface mail, airmail, telex, telegraph,
facsimile, electronic data interchange (EDI». However, care should be taken
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not to so limit the means of notification that, if the means specified is not
available, no valid notification could be given. The parties may also wish to
specify the language in which notifications are to be given (e.g., the
language of the contract).

17. With regard to the time when a notification is to be effective, two
approaches may be considered. One approach is to provide that a notification
is effective upon its dispatch by the party giving the notification, or after
the lapse of a fixed period of time after the dispatch. Alternatively, the
parties may provide that a notice is effective only upon delivery of the
notification to the party to whom it is given (see paragraph 21 below). Under
the former approach, the risk of a failure to transmit or an error by the
transmitting agency in transmission of the notification rests on the party to
whom the notification is sent, while under the latter approach it rests on the
party dispatching the notification. The parties may find it advantageous to
select a means of transmitting the notification which provides proof of the
dispatch or delivery, and of the time of dispatch or delivery. Another
approach may be to require the party to whom the notification is given to
acknowledge receiving the notification. It may be convenient for the contract
to contain a general provision to the effect that, unless otherwise specified,
one or the other approach with respect to when a notification becomes
effective (on dispatch or delivery) is to apply to notifications referred to
in the contract. Exceptions to the general approach adopted may be
appropriate for certain notifications.

18. The parties may wish to specify the legal consequences of a failure to
notify. The parties may also wish to specify the consequences of a failure to
respond to a notification that requires a response. For example, when the
parties envisage a series of shipments, they may provide that if the supplier
notifies the purchaser of a proposed shipment of a given quantity of the goods
on a particular date, the purchaser is deemed to have agreed unless an
objection is made.

E. Definitions

19. The parties may find it useful to define certain key expressions or
concepts that are frequently used in the countertrade agreement or in the
supply contract. Definitions are particularly useful in contracts between
parties from different countries, even if they use the same language, because
of the increased possibility that certain expressions or concepts may be used
differently in the two countries. Definitions are also useful when the
contracts are in two languages since they tend to reduce the likelihood of
errors in translation. A definition ensures that the expression or concept
defined is understood in the same sense whenever it is used in the agreement
or the contract, and dispenses with the need to clarify the intended meaning
of the expression or concept on each occasion that it is used. A definition
is advisable if an expression which needs to be used is ambiguous. Such
definitions are sometimes made subject to the qualification that the
expressions defined bear the meanings assigned to them, "unless the context
otherwise requires". Such a qualification takes into account the possibility
that an expression which has been defined has inadvertently been used in a
context in which it does not bear the meaning assigned to it in the
definition. The preferable course is for the parties to scrutinize the
contract carefully to ensure that the expressions defined bear the meanings
assigned to them wherever they occur, thereby eliminating the need for such a
qualification.
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20. Since a definition is usually intended to apply throughout an
agreement or contract, a list of definitions may be included in the
controlling document. Where, however, an expression that needs to be defined
is used only in a particular provision or a particular section of the
agreement or contract, it may be more convenient to include a definition in
the provision or section in question.

21. Expressions such as "countertrade agreement", "writing", "dispatch of
notification", and "delivery of notification" may be defined. The parties may
wish to consider the following examples:

Countertrade agreement. "Countertrade agreement" consists of the
following documents, and has that meaning in all the said documents:
(a) the present document; (b) list of possible countertrade goods;
(c) ... .

Writing. "Writing" includes statements contained in a telex, telefax,
telegram or other means of telecommunication which provides a record
of the content of such'statements.

Dispatch of a notification. "Dispatch of a notification" by a party
occurs when it is properly addressed and conveyed to the appropriate
entity for transmission by a mode authorized under the contract.

Delivery of a notification. "Delivery of a notification" to a party
occurs when it is handed over to that party, or when it is left at an
address of that party at which, under the contract, the notification
may be left, irrespective of whether the notification is brought to
the attention of the individual responsible to act on the
notification.

22. The parties may find it useful, when formulating their own
definitions, to consider the descriptions contained in the present guide of
the various concepts commonly used in countertrade transactions. Those
descriptions can be located by the use of the index to this guide. [Note to
the Commission: it is suggested that, after the legal guide has been written,
an index should be prepared.]


