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INTRODUCTION

1. The present report of the United Nations Commission on International
Trade Law covers the Commission's sixteenth session, held in Vienna, from 24
May to 3 June 1983.

2. Pursuant to General Assembly resolution 2205 (XXI) of 17 December 1966,
this report is submitted to the General Assembly and is also submitted for
comments to the United Nations Conference on Trade and Development.
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CHAPTER I

ORGANIZATION OF THE SESSION

A. Qpening

3. The United Nations Commission on International Trade Law (UNCITRAL)
commenced its sixteenth session on 24 Kay 1983. The session was opened on
behalf of the Secretary-General by Kr. Car1-August F1eischhauer, the T.ega1
Counsel.

B. Kembership and attendance

4. General Assembly resolution 2205 (XXI) established the Commission with a
membership of 29 States, elected by the Assembly. By resolution 3108
(XXVIII) ,the General Assembly increased the membership of the Commission
from 29 to 36 States. The present members of the Commission, elected on 9
November 1919 and 15 November 1982, are the following States: 1/

A1geria,** Austra1ia,** Austria,** Brazi1,** Central African Repub1ic,**
China,** Cuba,* Cyprus,* Czechos10vakia,* Egypt,** France,** German
Democratic Repub1ic,** Germany, Federal Republic of,* Guatema1a,*
Hungary,* India,* Iraq,* Ita1y,* Japan,** Kenya,* Kexico,** Nigeria,**
Peru,* Phi1ippines,* Senega1,* Sierra Leone,* Singapore,** Spain.*
Sweden,** Trinidad and Tobago.* Uganda,* Union of Soviet Socialist
Repub1ics,** United Kingdom of Great Britain and Northern Ire1and.**
United Republic of Tanzania,** United States of America,* and Yugos1avia*.

* Term of office expires on the day before the opening of the regular
session of the Commission in 1986.

** Term of office expires on the day before the opening of the regular
session of the Commission in 1989.

5. With the exception of Central African Republic, Senegal and united
Republic of Tanzania, all members of the Commission were represented at the
seasion.

1/ Pursuant to General Assembly resolution 2205 (XXI), the members of
the Commission are elected for a term of six years. Of the current
membership, 19 were elected by the General Assembly at its thirty-fourth
session on 9 November 1979 (decision 34/308) and 17 were elected by the
General Assembly at its thirty-seventh session on 15 November 1982 (decision
37/308). Pursuant to resolution 31/99 of 15 December 1976 the term of those
members elected by the General Assembly at its thirty-fourth session will
expire on the last day prior to the opening of the nineteenth regular annual
session of the Commission in 1986 while the term of those members elected by
the General Assembly at its thirty-seventh session will expire on the last day
prior to the opening of the twenty-second regular annual session of the
Commission in 1989.

- 2 -

•



6. The Gcssion was also attended by observers from the following states:
Argentina, Bulgaria, Canada, Chile, Democratic People's Republic of Korea,
Finland, Greece. Holy See, Jamaica, Lebanon, Libyan Arab Jamahiriya. Morocco.
Netherlands, Portugal, Republic of Korea. Switzerland. Thailand. Tunisia.
Venezuela and Zaire.

7. The following united Nations organs, intergovernmental organizations, and
international non-·governmental organizations were represented by observers:

(a) ~nited Nations organs

United Nations Industrial Development Organization

(b) ~pecialized agency

World Rank

(r.) !ntergovernmenta1 organization~

Asian-African Legal Consultative Committee
Commission of the European Communities
Council for Mutual Economic Assistance
Council of Europe
Hague Conference on Private International Law
International Institute for the Unification of Private Law
Organization of American States

(d) !n~ernationa1 non-governmental organizations

International Association or" Democratic Lawyers

C. ~lection of officers

8. The Commission elected the following officers: ~/

Chairman: Mr. M. H. Chafik (Egypt)

yice-Chairme~: Mrs. J. Vilus (Yugoslavia)
Mr. T. Sawada (Japan)
Mr. M. J. Bone11 (Italy)

Rapporteur: Mr. J. Barrera Graf (Mexico)

?I The elections took place at the 269th and 274th meetings. on 24 and
26 May 1983. In accordance with a decision taken by the Commission at its
first session. the Commission has three Vice-Chairmen. so that together with
the Chairman and Rapporteur. each of the five groups of States listed in
General Assembly resolution 2205 (XXI), sect. 11, para. 1. will be represented
on the bureau of the Commission (see Official Records of the General Assembly,
Iwenty-third Session, Supplement No. 16 (A/72l6). para. 14 (Yearbook of the
United Nations Commission on International. Trade Law, Vol. I: 1968-1910
(United Nations publication. Sales No. E.71.V.1). Part Two, I. A. para. 14».
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D. Agenda

9. The agenda of the session. as adopted by the Commission at its 269th
mecLlng. on 24 May 1983, was as follows:

1. Opening of the session

2. Election of officers

3. Adoption of the agenda

4. International contract practices

5. International payments

6. InLernational commercial arbitration

7. New international economic order

8. Co-·ordination of work

9. StaLus of conventions

10. Training and assistance

11. Relevant General Assembly resolut. inns

12. Future work

13. Other business

14. Adoption of the report of the Commission.

E. Adoption of the report

10. The Commission adopted the present report at its 284th meeting. on 3 June
1983 by consensus.

- 4 -



CHAPTER 11

INT~RNATIONAL CONTRACT PRACTICES

UNiFORM RULES ON LIQUIDATED DAMAGES AND PENALTY CLAUSES ~/

!n~roduction

11. At its twelfth session, the Commission requested its Working Group on
International Contract Practices to consider the feasibility of formulating
uniform rules on liquidated damages and penalty clauses applicable to a wide
range of international trade contracts. 4/ At its fourteenth session, the
Commission considered the draft uniform ;ules prepared by the Working Group
and requested the Secretary-General to incorporate in the rules such
supplementary provisions as might be required if the rules were to take the
form of a convention or a model law, to prepare a commentary on the rules. to
prepare a questionnaire addressed to Governments and international
organizations seeking to elicit their views on the most appropriate form for
the rules and to circulate the rules to all Governments and interested
international organizations for their comments. together with the commentary
and the questionnaire. i/

12. At its fifteenth session the Commission had before it the rules with tbe
required supplementary provisions and the commentary (A/CN.9/2l8). together
with an analysis of the responses of Governments and international
organizations to the questionnaire and of their comments on the rules
(A/CN.9/2l9 and Add. 1). At that session the Commission considered the form
that the rules might take, and also considered the substance of Article A.
paragraph (1). and Articles D. E. F and G of the rules. It thereafter
referred these articles for consideration to a Drafting Group. ~/ As the
Drafting Group was unable to complete its work in the time available. the
Commission decided that the Secretariat should submit a revised text of the
rules for consideration by the Commission at its sixteenth session. taking
inlo account the discussion at the session and within the Drafting Group. It
also decided to determine the form of the rules at the sixteenth session. 1/

~/ The Commission considered this subject at its 270, 271. 272, 273.
274, 275. 276. 277. 278. 279, 282 and 283rd meetings on 24. 25. 26. 27, 30 and
31 May and 1 and 2 June 1983.

!/ Report of the United Nations Commission on International Trade Law
on the work of its twelfth session. Official Records of the General Assembly.
Ihirty-fourth Session. Supplement No. 17 (A/34/l7). para. 31 (Yearbook of the
Yn~ted Nations Commission on International Trade Law. Volume X: 1979 (United
Nalions publication. Sales No. E.8l.V.2). Part One. 11. A. para. 31) ).

~/ Report of the United Nations Commission on International Trade Law
on the work of its fourteenth session. Official Records of the General
Assembly. ThirtY-sixth Session. Supplement No. 17 (A/36/l7). para. 44.

~/ Report of the United Nations Commission on International Trade Law
on the work of its fifteenth session. Official Records of the General
Assembly. Thirty-seventh Session. Supplement No. 17 (A/37/17). para. 18.

1/ Ibid •• para. 40.
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13. At its present session the Commission had before it a revised text of the
rules, with explanatory footnotes (A/CN.9/235).

Discussion at the session !/

14. The Commission commenced its deliberations by considering whether the
uniform rules should take the form of general conditions, a convention, or a
model law.

15. There was some support for the view that the uniform rules should take
the form of general conditions. In support of this view, it was noted that
general conditions could be used by parties as soon as they were finalized by
the Commission, and would accordingly come into use earlier than if one of the
other forms were adopted. Furthermore, parties would have the freedom to
adapt the rules to suit the needs of the particular contracts concluded by
them. Once the general conditions were widely accepted in international
trade, they would influence the drafting of national legislation on liquidated
damages and penalty clauses. In opposition to the form of general conditions,
it was noted that they would be ineffective where they conflicted with
applicable mandatory national laws. The degree of unification achieved by
this method would therefore be very limited.

16. There was support for the view that the form of a convention should be
adopted. In support of this view. it was noted that a convention would
provide the most effective form of unification. Since liquidated damages and
penalty clauses were frequently used in international trade contracts, an
effective unification of this subject-matter was necessary. The procedure for
the adoption of a convention, either through a conference of plenipotentiaries
or through the General Assembly, would bring the rules to the attention of
Stales and generate interest in the rules. In opposition to the form of a
convention, it was observed that a convention on the subject in question
would receive little support by way of adherence to it. In this connexion, it
was noted that recent experience seemed to indicate that many conventions
never received the requisite support for their entry into force. It was also
noled that the scope of the subject-matter covered was very limited. and that
accordingly a convention was inappropriate. The procedure for the adoption of
a convention through a conference of plenipotentiaries would also involve
considerable expense. Some representatives whose first preference was for the
form of a convention indicated, however, that they could accept the form of a
model law if a majority supported that form.

17. The majority view supported the form of a model law. It was noted that
this form enabled states, at the time the model law was incorporated in their
national legislation, to make changes necessary to make the model law
effective in their own legal systems. Furthermore, a model law would in
particular have influence at a regional level on the drafting or modernization
of the laws governing liquidated damages and penalties. It was also noted
that a model law could be adopted by the Commission. and therefore involved
far less expense than the adoption of a convention. In opposition to the form

!/ For the summary records of the discussion, see A/CN.9/SR.270 to
279, 282 and 283.
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of a model law. it was noted that the adoption of a model law by the
Commission would not create sufficient interest among states in the model law,
which would consequently be ineffective as an instrument for unification.
Fur Lhermore, since it was open to a state to make changes in the model law,
either at the time of incorporation into its legislation or subsequently, the
uniformity achieved through the model law might be limited. Some
representatives whose first preference was for the form of a model law
indicaled, however, that they could accept the form of a convention if a
majority supported that form.

18. It was observed that the central question to be considered was the extent
of commitment to the view that the laws in regard to liquidated damages and
penalties needed unification. If there was no real commitment to this view.
any uniform rules which might be approved would be ineffective, whatever the
form in which they were embodied, i.e. if a convention were adopted, it would
noL enter into force, and if a model law were adopted, it would not be
followed by States in their legislat.lon.

19. Atterrtion was directed to the fact that at its fifteenth session the
Commission had noted that it might be useful to cast the uniform rules in a
form which might enable the rules to be used for several purposes. ~I

Following, for example, the form used in the Hague Convention relating to a
Uniform Law on the International Sale of Goods of 1 July 1964 (the Hague
Convention) to which was annexed the Uniform Law on the International Sale of
Goods, a convention might be drafted to which could be annexed uniform rules
on liquidated damages and penalty clauses. Contracting States to such a
convention would be obligated to adopt these uniform rules. Furthermore, the
convention could permit a reservation (as, for example, in Article V of the
Hague Convention) that the uniform rules were only to apply when the parties
to a contract had chosen to apply the uniform rules to their contract. States
nol adhering to such a convention could regard the uniform rules as a model
law which might be used in revising their national legislations.

20. There was considerable support for the adoption of this approach. It was
noted that this approach would enable the Commission to proceed to the drafting
of the rules. and to decide after the drafting was completed whether the rules
could appropriately be annexed to a convention, or should form a model law.
FurLhermore, the exact scope of a possible convention, and the reservations to
be permitted therein, could be determined after the completion of the
drafLing. The Commission accordingly decided to discuss the revised draft
uniform rules submitted to it, on the provisional basis that they might
constitute a set of uniform rules to be set forth in an annex to a
convention. It also decided that after discussion by the Commission the rules
should be referred to a Drafting Group for consideration in the light of the
discussion.

~I Report of the United Nations Commission on International Trade Law
on the work of its fifteenth session, Official Records of the General
Assembly. ThirtY-seventh Session. Supplement No. 17 (A/37/l7) para. 17.
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~reation of Drafting Group

21. It was decided that the Drafting Group should consist of France, India,
Sierra Leone, Spain, Union of Soviet Socialist Republics and United States of
America.

Discussion of specific articles

22. The text of article A, paragraph (I), as considered by the commission was
as follows:

~rticle A, paragraph (1) 101

Revised draft (draft model law)

"n) This law applies:

(a) to contracts in which the parties have agreed that, upon a
toLal or partial failure of performance by_a party (the obligor)L the
other party (the obligee) is entitled tQ {recover or to withhol~/ an
agreed sum of money from the obligor, {where such sum is intended ~s a
pr-e-estimate of damages, or as a security for performance, or bot~/

{where such sum is intended as a pre-·estimate of damages to be paid by
the obligor for loss suffered by the obligee as a £onsequence of that
failure, or as a penalty for that failure, or bothl, and

(b) where, at the time of the conclusion of the contract, the
parties have their places of business in different States, and the rules
of private international law lead to the application of the law of (the
State adopting the Model Law).

(1 bis) Except as expressly provided in this law, it is not concp.rned
with Lhe validity of the contract or of any of its provisions."

23. The Commission considered subparagraph (a) of this paragraph, and
discussed whether the words "recover or to withhold" should be retained.
Under one view, they served a useful purpose in clarifying that the rules were
not restricted to cases where the agreement between the obligee and obligor
contemplated the payment of an agreed sum by the obligor upon failure of
performance, but also covered cases where the agreed sum had been paid by the
obligor to the obligee before failure of performance and was to be withheld
upon failure of performance. It was suggested that the word "retain" should
be substituted for the word "withhold". However, under another view, although
the retention of these words did not cause difficulties, they should be
deleted as they were superfluous.

19/ The text of the specific articles was before the commission in
document A/CN.9/235.

-8-
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24. It was noted that there was a divergence between the terms tttotal or
partial failure of performancett used in this subparagraph and the terms
"non-performance of an obligation, or defective performance other than delay"
used in article E. The view was also expressed that the terms "total or
parLlal failure of performance" were unclear and that the terms might be
deleted. It was agreed that the Drafting Group should in any event provi.de a
uniform terminology.

25. The Commission considered whether the word "agreed" in the phrase "agreed
sum of money" was appropriate. It was suggested that this word might be
misleading, as parties might not specify a sum in a liquidated damages or
penalty clause, but instead specify a method of determining a sum. The
prevailing view was that the word ttagreedtt was sufficient to cover cases where
the contract specified a method of determining the sum.

26. The Commission considered the two alternative phrases at the end of the
subparagraph defining the nature of the agreed sum. There was general
agreement that neither alternative was fully satisfactory. As regards the
first alternative, it was noted that the meaning of the term ttsecurity" was
unclear. As regards the second alternative, it was noted that the reference
therein to "loss" suggested that the agreed sum was only payable if the
obligee could prove that he had suffered loss. It was also observed that
under both alternatives, where the agreed sum was described in its character
of a pre-estimate of damages, it was described as "intended" by the parties to
constitute such a pre-estimate. It was suggested that such a formulation
mighl require an inquiry by a tribunal into the intention of the parties, and
thal such an inquiry would be difficult and inadvisable.

27. There was some discussion as to the types of clauses which might be
covered by the subparagraph, and it was decided that the Drafting Group should
take this discussion into account in its examination of the subparagraph.

28. The Commission decided to defer the consideration of paragraphs (1) (b)
and (l bis).

29. The text of article D as considered by the Commission was as follows:

~rtic1e D

Revised draft

"If a failure of performance in respect of which the parties have
agreed that the obligee is entitled to an agreed sum of mo~ey occurs, th~

obligee is entitled to the agreed sum unless the obligor [proves that h~/

is not liable for the failure of performance."

30. There was general agreement that the previous draft of this article was
preferable. This draft was as follows:

ttUnless the parties have agreed otherwise, the obligee is not
enlilled to recover or to forfeit the agreed sum if the obligor is not
liable for the failure of performance."

- 9 -



31. It was noted that the previous draft expressed the ideas contained in the
revised draft in a more concise form. There was general agreement that the
opening words of the previous draft should be deleted, as their function was
now served by article X. There was also general agreement that the proposal
in the revised draft to place on the obligor the burden of proving that he was
not liable for the failure of performance (i.e. by the insertion of the words
"proves that he") was inadvisable, as the allocation of burden of proof should
be left to the applicable law governing the burden of proof. A view was also
expressed that the rule might be reformulated in a positive form.

32. The previous draft was referred to the Drafting Group for consideration
in lhe light of the deliberations in the Commission.

33. The text of article E as considered by the Commission was as follows:

Article E

Revised draft

"(1) Where the contract provides that the obligee is entitled to
the agreed sum on delay in performance of an obligation, the obligee is
enliL1ed both to require performance of the obligation and to the agreed ~

sum.

(2) Where the contract provides that the obligee is entitled to
the agreed sum on non-performance of an obligation, or defective
performance other than delay, the obligee is entit1~d either to require
perf~rmance, or to the agreed sum. If, however, [the obligee proves
tha~1 the agreed sum cannot reasonably be regarded as a substitute for
performance, the obligee is entitled both to require performance of the
obligation and to the agreed sum."

~aragraph (1)

34. The prevailing view was that the revised draft of paragraph (1) was
preferable to the previous draft. There was general agreement with the rule
sel forth in the paragraph. There was also general agreement that the
phraseology describing the failure of performance should be in conformity with
that to be adopted for Article A.

35. A suggestion was made that paragraph (1) should specify that the rule
expressed therein under which the obligee was entitled both to performance and
the agreed sum should also be extended to the case where the contract provided
that the obligee was entitled to an agreed sum upon delivery at a place other
than that provided in the contract. This suggestion was not adopted.

- 10 -



36. Under one view. the words "the contract provides that" should be deleted,
because the need for a contractual agreement creating a liquidated damages or
penalty clause as a pre-condition for the application of the rules had already
been set forth in article A. Furthermore. the inclusion of these words might
suggest that article E was not subject to the rule contained in article D.
Under another view, however. these words clarified the scope of the paragraph,
and in particular directed attention to the fact that the nature of the
contractual agreement determined whether paragraph (1) or paragraph (2) of the
article applied. It was further suggested that the words "as specified i.n the
contract" might be added after the words "the obligation" to clarify the rule.

37. The Commission considered whether the retention of the word "require" in
the phrase "entitled to require performance" was necessary. The view was
expressed that this word was necessary as it clarified the content of the
entitlement to performance. The prevailing view. however, was that the rule
contained in the paragraph would not lose its substance by the deletion of the
word. The view was also expressed that the retention of this word would
confer on the obligee a right to specific performance, which was undesirable
as the existence of this right should be determined by the applicable law. It
was pointed out that the omission of that word would not necessarily avoid
thal result in all legal systems. Furthermore, the deletion of this word
might enable drafting changes to be effected which might make article Y
superfluous.

38. The paragraph was referred to the Drafting Group for consideration in the
light of the deliberations in the Commission.

faragraph (2)

39. There was general agreement that the paragraph need not describe the
types of non-performance other than delay, and that the phraseology descrihing
non-performance in this article should be in conformity with the phraseology
to be adopted in paragraph (1) of this article and in article A. There was
also general agreement that the words "the obligee proves" were unnecessary,
and that the allocation of the burden of proof should be left to the
applicable law governing the burden of proof. It was also noted that, in
conro~ity with the prevailing view expressed in regard to paragraph (1) of
this article, the word "require" should be deleted in the phrase "to require
perforaance".

40. There was considerable discussion as to whether the compromise achieved
in this paragraph under which, in the circumstances described in the first
senlence. there was an alternative entitlement to performance or to the agreed
sum. and in the circumstances described in the second sentence, a cumulative
entitlement. was satisfactory. Under one view. retaining only the rule
conlalned in the first sentence would lead to simplicity of result.
Furthermore. the cumulation envisaged in the second sentence could sometimes
lead to unjust enrichment of the obligee. In opposition to this view, it was
observed that the paragraph embodied a delicate .compromise between the
approaches of the legal systems which conferred an alternative entitlement and
thosewbich conferred a cumulative entitlement. and should therefore be
maintained. It was suggested that the paragraph should be redrafted to make

-11-



the right to alternative or cumulative entitlement depend on the terms of the
contract. It was noted, however, that even under the present drafting the
terms of the contract would prevail over the rules in this article by virtue
of article X; what was needed was a rule to determine the issue when it was
not resolved in the contract.

41. There was support for the view that the phrase "substitute for
performance" was not sufficiently clear, and that an attempt should be made to
find an alternative phrase to express the idea to be conveyed.

42. The paragraph was referred to the Drafting Group for consideration in the
light of the deliberations in the Commission.

43. The text of article Y as considered by the Commission was as follows:

"Where, in accordance with the provisions of this (Convention)
(law) the obligee is entitled to require performance of an obligation, a
court is not bound to enter a judgment for specific performance unless
the court would do so in respect of similar contracts not governed by
this (Convention) (law)."

44. There was support for the view that the rules should not deal with the
issue as to whether an obligee was or was not entitled to specific
performance. This issue should be left for determination to the applicable
law. It was therefore suggested that article E, which referred to the right
to performance, should be re-drafted so as to eliminate the need for article
Y. The Commission therefore agreed to postpone the consideration of article Y
until it had before it the text of article E as revised by the Drafting Group.

45. The lexl of article F as considered by the Commission was as follows:

!rticle F

Revised draft

"Where the ob!ig~e is entitled to the agreed sum, he Lis not
entilled to damage~/ Lmay not assert a claim_for damage~/ to the extent
of the !os~ covered by the agreed sum. He Lis al~o not entitled to
damage~/ Lmay also not assert a claim for damage~/ to the extent of the
loss not covered by the agreed sum, unless he can prove that his loss
grossly exceeds the agreed sum."

46. The Commission noted that this article reflected a compromise between two
approaches to the relationship between the right of the obligee to the agreed
sum and his right to claim damages. Under the first approach, the obligee was
only entitled to the agreed sum and could not claim damages, even if his loss
resulting from the obligor's non-performance was not fully compensated by the
agreed sum. Under the second approach, the obligee was in such circumstances
entitled to claim damages in addition to the agreed sum. It was noted that
each of these approaches had advantages and disadvantages, and that in

- 12-



parlicular under the second approach the function of the agreed sua in
creating certainty as to the compensation recoverable upon failure of
performance was diminished. It was suggested, however, that each of these
approaches resulted in greater certainty as to the rights and obligations of
the parties as to the compensation recoverable than did the compromise
approach in this article. Under the compromise approach, it was suggested,
there would be frequent disputes as to whether the loss suffered by the
obligee grossly exceeded the agreed sU*.

41. There was support for the second approach noted above, and greater
support for the first approach. There was also considerable support for the
view that the article reflected an acceptable compromise that did not create
too great a degree of uncertainty.

48. The Commission considered other compromise solutions which might be
considered more acceptable than the one contained at present in the article.
There was support for the view that different rules might be adopted depending
on whether the agreed sum constituted liquidated damages, or perfo~d a
different function. If it constituted liquidated damages, the obligee should
not be entitled to claim damages in addition to the agreed sum, while in other
cases the obligee might be permitted to claim damages to the extent of the
loss not covered by the agreed sum if the agreed sum could not reasonably be
regarded as compensation for that loss. This approach was further elaborated
in suggestions that the revised draft of the article might be acceptable if,
instead of the phrase "unless he can prove that his loss grossly exceeds the
agreed sum" at the end of the article, there were substituted either the
phrase "unless the agreed sum cannot reasonably be regarded as a substitute
for performance", or the phrase "unless the agreed amount cannot reasonably be
regarded as liquidated damages". These latter suggestions also attracted
considerable support.

49. After extensive deliberation, however, the cORaission was of the view
thal lhe rule expressed in the article as currently drafted was the most
acceptable. There was wide agree.ent that a more appropriate word should be
SUbstituted for the word "grossly". The revised draft was accordingly
referred to the Drafting Group for consideration in the light of the
deliberations in the Ca.mission.

50. The text of article I as considered by the cORaission was as follows:

Article I (new article)

"The parties may by agreement,'only derogate from or vary the effect
of articles D, E and F of this (Convention) (law)."

51. A suggestion was made that parties should not be permitted to derogate
from or vary the effect of article D. However, there was wide support for the
substance of the article in its present form. It was noted that there may be
advantages in pe~itting the parties to determine the allocation of the loss
caused by the obligor's failure of performance even if he was not liable for

-u-



thaL failure. Allocating the loss to the obligor in such circumstances
prevented a dispute as to whether or not the obligor was liable for his
failure of performance. and was not necessarily unjust to the obligor.

52. It was noted that under this article parties were free to vary the effect
of articles D. E and F either expressly or impliedly, and that this should be
clarified either by specifying this, or by deleting the words "by agreement"
which might suggest the need for express agreement.

53. The article was referred by the Commission to the Drafting Group for
consideration in the light of the deliberations in the Commission.

54. The text of article G as considered by the Commission was as follows:

Article G

Revised draft.

"(1) The agreed s~ shall not be reduced by a court or arbilral
tribunal.

(2) Notwithstanding t~e pr~vlslons of pa~agraph (1) of this
article. the agreed sua _y {sha1!1 be red!!ced {though not below t.he
extent of the loss suffered by the oblige~/:

(a) if_th~ agreed sum i§ shown to {be grossly disproportionate
in relation t~1 {grossly excee~1 the loss that has been suffered by the
obligee; or

(b) (i) if parties have provided that the obligee is entitled to
the agreed sum even when the obligor is not liable for the failure of
performance. and

(ii) if the obligee claims the agreed sum when the obligor is
nol liable for the failure of performance, and

(iii) if entitle.ent to the agreed sum would be manifestly
unfair in the circumstances."

55. There was considerable discussion as to whether the rules set forth in
paragraph (2)(b) of the article were needed. Under one view these rules
should be retained, as they were a method of mitigating the possible hardship
which may result to the obligor when the parties varied the rule set forth in
article D and enabled the obligee to claim the agreed sum even when the
obligor was not liable for his failure of performance. It was also observed
that it was desirable to retain the term "manifestly unfair", mentioned in
paragraph (2)(b), as a criterion for reducing the agreed sum, as there may be
cases where the agreement between the parties fixing the agreed sum might not
be equitable. It was further observed that manifest unfairness should also be
applicable as a criterion for reducing the agreed sum when parties had varied
the rules set forth in articles E and F, and such variation resulted in
unfairness to the obligor. The prevailing view. however, was that paragraph
(2)(b) should be deleted. It was noted that, if parties had varied the rule
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set forth in article 0, their agreement should DOt be iaterfered with under
this article. It was further noted that the coacept of ...ifest unfairness
wao not precise. Furthermore, paragraph (2)(b) as preseatly drafted was
complicated and difficult to understand, and the reduction of the agreed sum
sought to be secured thereunder could in ...y cases be also secured under
paragraph (2)(a).

56. There was general agreement that the priaciples set forth in paragraphs
(1) and (2)(a) should be retained. There was wide support for combining these
principles in a single paragraph, as this would lead to si~lification. In
this connexion, there was support for a si~ler rule that a court or arbitral
tribunal may reduce the agreed sum unless that s.. could be regarded as a
pre estimate of damages. The prevailing view, hOMeYer, was that such a rule
would not provide sufficient guidance to a court or arbitral tribunal.

57. The Commission considered whether, if the coaditioas for reducing the
agreed sum were satisfied, the article should obliCe the court or arbitral
tribunal to reduce the agreed sum (i.e. by specifyiac that the agreed sum
shall be reduced) or whether it should give the court or arbitral tribunal a
discretion as to reduction (i.e. by specifyinC that the acreed sum may be
reduced). The imposition of an obligatioa oa the court or arbitral tribunal
was oupported on the ground that this would lead to ereater certainty in the
operation of the article. Furthermore, it was DOted that, under article F. if
105s grossly in excess of the agreed sua existed, the obligee was entitled to
claim damages and thereby obtain increased ca-p9asatioa. Accordingly. article
G should set forth a parallel rule under which the oblicor vas entitled to a
decrease in the sum payable by him if the acreed s.. crosslr exceeded the
loss. There was, however, somewhat greater support for the view that t.he
issue should be left to the discretion of the court or arbitral tribunal. It
wao noted that if the conditions for reduction were satisfied a court or
arbitral tribunal would in practice always reduce the acreed sum.

58. The Commission also considered whether cuideliaes should be established
to assist the court or arbitral tribunal in deter.daiac the extent of
reduction when the conditions for reduction were satisfied. There was support
for retaining the words "though not below the exteat of the loss suffered by
the obligee", thereby imposing a limit below which a reduction could not be
made. There was considerable support, however, for the view that the extent
of reduction should be left to the discretioa of the court or arbitral
tribunal. which could then make an equitable reductioa haviac regard to all
the circumstances of the case. It was also noted that it was not easy to
formulate a comprehensive set of principles to cuide the court or arbitral
tribunal which could be incorporated in the article.

59. The Commission referred the article for coasideratioa to the Drafting
Group in the light of the deliberations in the ea.aissioa.

Proposed structure of the draft uniform rules

60. The Commission considered a proposal of the secretariat for the structure
of the uniform rules. This proposal set forth certaiD articles as forming
"Part I: Scope of Application and General ProvisioDs", aDd iDdicated that
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"ParL II: Substantive Provisions" might consist of articles 0, E, F and G
considered by the Commission. The proposal set forth the following art;cles
as forming Part I:

"These Rules apply to international contracts in which the parties
have agreed that, upon a failure of performance by one party (the
obligor), the other party (the obligee) is entitled to_an agreed sum fr.om
the obligor, whether as a penalty or as compensation Lfor that failur.~/."

!rLlcle A bis

"For Lhe purposes of these Rules:

(a) A contract shall be considered international if, at the t;me
of the conclusion of the contract, the parties have their places of
business in different States;

(b) The fact that the parties have their places of business in
different States is to be disregarded whenever this fact does not appear
either from the contract or from any dealings between, or from •
information disclosed by, the parties at any time before or at the
conclusion of the contract;

(c) Neither the nationality of the parties nor the civil or
commercial character of the parties or of the contract is to be taken
into consideration in determining the application of these Rules."

Article B

"For -the purposes of these Rules:

(a) If a party has more than one place of business, his place of
business is that which has the closest relationship to the contract and
its performance, having regard to the circumstances known to or
conLemplated by the parties at any time before or at the conclusion of
the contract.

(b) If a party does not have a place of business, reference is to
be made to his habitual residence."

Article C

"These Rules do not apply to contracts concerning goods, other
property or services which are to be supplied for the personal, family or
household purposes of a party, unless the other party, at any time before
or at the conclusion of the contract, neither knew nor,ought to have
known that the contract was concluded for such purposes."
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"The parties may by agreement only derogate from or vary the effect
of articles D, E and F of these Rules."

61. The Commission noted that the text of article A set forth above, which
defined the contracts to which the draft rules applied, and the text of
article X, had been considered in substance by the Commission and had been
remiLted by the Commission to the Drafting Group, and would be considered by
the Commission at a later stage when the Drafting Group submitted the texts as
prepared by it to the Commission.

62. The Commission noted that article A bis (a) set forth above was derived
from article 2(a) of the Convention on the Limitation Period in the
International Sale of Goods, New York, 1974, and that article A bis (b) and
(c) were identical with article 1 (2) and (3) respectively of the United
Nations Convention on Contracts for the International Sale of Goods, Vienna,
1980 (hereinafter referred to as the Vienna Sales Convention). The Commission
also noted that article B set forth above was identical with article 10 of the
Vienna Sales Convention, and that article C set forth above was derived from
article 2(a) of the Vienna Sales Convention.

63. A view was expressed that article A bis, paragraph (c), and article C,
might be reformulated to provide that the rules only applied to contracts of a
commercial character. While there was wide agreement that in principle the
rules should apply only to commercial contracts, and not to consumer
transactions, the prevailing view was that there would be great difficulty in
defining the term "commercial", as different legal systems approached such a
definition in different ways.

64. The Commission accordingly accepted the rules expressed in articles A bis
Band C, and these provisions were remitted to the Drafting Group.

Possible reservation clauses in a convention

65. The Commission considered a proposal of the Secretariat on possible
reservation clauses which might be incorporated in a convention if the uniform
rules were to be annexed to a convention. The Commission noted that the
subs Lance of these reservation clauses were those mentioned at an earlier
slase in the deliberations in the Commission as clauses which might possibly
be so incorporated.

66. The clauses considered by the Commission were as follows:

Contracting-in clause

"Any State may declare at the time of signature, ratification,
acceptance, approval or accession to this Convention that it will apply
the Uniform Rules only to a contract in which the parties to the contract
have agreed that the Uniform Rules be applied thereto. ,t
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Writing requirement

itA Contracting state whose legislation requires contracts to be
concluded in or evidenced by writing may at any time make a declaration
that it will apply the Uniform Rules only to a contract concluded in or
evidenced by writing where any party has his place of business in that
state."

67. The Commission agreed to the substance of these clauses but took no
decisions on them because, if the uniform rules were to take the form of a
model law, such decisions might not be necessary. With regard to the writing
requirement one delegation stated that to achieve a result similar to that in
the Vienna Sales Convention it would also be necessary to use the approach of
arLicle 12 of that Convention or to find another appropriate solution.

Proposal of Drafting Group.

68. The Commission considered the text of the Rules as submitted by the
Drafting Group. The Commission noted that there had been agreement within the
DrafLing Group on the text of all articles, with the exception of article
E(2). The provisions submitted by the Drafting Group, except for article
E(2), were those now appearing in Annex I. ~

69. Article E(2) as submitted by the Drafting Group was as follows:

"If the contract provides that the obligee is entitled to the
agreed sum upon a failure of performance other than delay, he is entitled
either to performance or to th~ agreed sum. If, how~ver, the agreed sum
[cannot rea~on~bly be regarde~1 [was not provide~1 [as a subsiitute for
performanc~1 [as compensation for that failure of performanc~/, the
obligee is entitled to both performance of the obligation and the agreed
sum."

70. AfLer deliberation, the Commission agreed that the phrase "cannot
reasonably be regarded" was preferable to the phrase "was not provided", and
thaL the phrase "as compensation for that failure of performance" was
preferable to the phrase "as a substitute for performance". The Commission
adopted the text of article E(2) retaining the preferred phrases noted above.

71. The view was expressed that the rule to determine the place of business
of a party contained in article 8(1) was unclear, because the place of ...
business was determined by reference to its relationship to both the contract
and its performance. It was suggested that the adoption of a single point of
reference (for instance the place of performance of the contract) would lead
to clarity. The prevailing view, however, was that as the text contained in
this article had been adopted in the Vienna Sales Convention, it should also
be adopted in this article in the interest of consistency.

72. The Commission noted that the change of the word "grossly" to
"substantially" in artic1esF and G was of a drafting nature, and was not
inLended to indicate a change of meaning.
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73. The Commission was in agreement with the view that article A(l bis) of
the revised draft as set forth above in paragraph 22 of this report was
unncessary. The Commission also agreed that article Y set forth above in
paragraph 43 of this report should be incorporated in a convention if the
uniform rules were to be annexed to a convention.

74. Several suggestions of a drafting and linguistic character were made with
a view to ensuring conformity of the text in all the working languages of the
Commission. The Secretariat was requested to take note of these suggestions.
and to ensure such conformity.

75. The Commission considered whether the title "Uniform Rules on Liquidated
Damages and Penalty Clauses" was appropriate. The view was expressed that the
present title was suitable. and indicated the two types of clauses dealt with
in the rules. The prevailing view. however. was that a change was desirable.
because in civil law systems the term "penalty clause" covered both penalty
clauses and liquidated damages clauses as understood in the common law. It
was suggested that the title should read "Uniform Rules on Contract Clauses
for an Agreed Sum due upon a Failure of Performance". It was agreed that this
title should be provisionally adopted.

Decision of the Commission

76. After deliberation. the Commiss ion completed its work on liquidated
damages and penalty clauses by adopting the Draft Rules on the substance of
the subject as set forth in Annex Ito this report. 11/

77. The Commission noted that in the discussions as to the form that the
draft Rules might take. three possibilities had initially been considered:
the form of general conditions. a model law. or a convention following the
structure of the Vienna Sales Convention. After observing that the views were
divided on the form the draft Rules might take. a fourth possibility had also
been noted as a compromise solution. i.e. to adopt the form of a convention in
which the draft Rules were set forth in an annex. which could accommodate both
the convention and model law approaches. The States which did not wish to
adhere toa convention might use the annex as a model law (see paragraphs 14
to 20 of this report). The Commission also took note of a sample draft
convention prepared by the Secretariat to provide for the event that the
fourth possibility would be adopted. This draft convention is set forth in
Annex 11 to this report.

78. Although there appeared to be a greater preference in favour of a model
law. there was also considerable support for the approach based on a
convention with the Rules annexed thereto. However. the Commission could not

III One delegation stated that. notwithstanding the considerable
efforts made by the Commission and the spirit of accommodation shown by all
delegates in the course of the work. he remained to be convinced that the
topic of liquidated damages and penalty clauses was. by virtue of its
intrinsic nature. an appropriate subject for unification.
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reach a consensus as to the form which the draft Rules should take. In view
of the importance of this issue, which was of interest to all Stales, the
Commission considered that any decision on the final form of the draft Rules
should be one for the Sixth Committee of the General Assembly. lZI

12/ One delegation stated that in its view majority support had clearly
emerged during the deliberations in favour of a model law. Accordingly, the
Commission should adopt the rules in the form of a model law. It was observed
by another delegation that it had originated the proposal for adopting a
convention with the Rules annexed thereto, and at the time this proposal was
made it had appeared to command wide support. At the conclusion of the
deliberations, however, it had been uncertain whether this proposal comftlanded
the same support. The more appropriate course for the Commission to adopt in
these circumstances was to ascertain the opinion in the meeting and to take a
decision as to form accordingly, rather than to leave the decision as to form
to the Sixth Committee.
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CHAPTER II;l.

INT~RNATIONAL PAYMENTS 13/

A. Draft Convention on International Bills of Exchange and International
Promissory Notes and draft Convention on International Cheques

79. The Commission, at its fourteenth and fifteenth sessions, considered the
possible future courses of action concerning the draft Convention on
International Bills of Exchange and International Promissory Notes and the
draft Convention on International Cheques. 14/ Divergent views were expressed
as to whether these draft texts should be reviewed and revised, in the light
of comments from Governments and international organizations, by the
Commission itself or first by the Working Group on International Negotiable
InsLruments. The Commission postponed its final decision on that question to
its seventeenth session but placed this item on the agenda for the present
seasion to allow for possible discussion in case pertinent information would
be available.

80. At the present session, the Commission considered a suggestion of the
Secretariat to devote a substantial period of time of the seventeenth session
to a substantive discussion of key features and major controversial issues to
be identified by the Secretariat in an analysis of all comments of Governments
and international organizations. This suggestion was made in the light of the
firsL comments received from Governments, and in view of the need to expedite
maLLersand, in particular, to assist in the long-term planning of the work
programme of future sessions.

81. The Commission, after deliberation, accepted this suggestion in
principle. However, divergent views were expressed as to the appropriate
duration of such discussion. While some support was expressed for fixing the
duraL ion already at the present session, the prevailing view was that a
precise assessment could only be made after the comments on the draft texts
had been received by the Secretariat.

82. The Commission, after deliberation, authorized the Secretariat to
determine, in the light of the comments received by 30 September 1983, the
appropriate duration of the discussion, but not exceeding two weeks.
------_ ..

13/ The Commission considered this subject at its 280th meeting on 31
May 1983.

14/ Report of the United Nations Commission on International Trade Law
on the work of its fourteenth session, Official Records of the General
Assembly. Thirty-sixth Session. Supplement No. 17 (A/36/l7), paras. 17-21;
report of the United Nations Commission on International Trade Law on the work
of its fifteenth session, Official Records of the General AsseBbly.
thirty-seventh Session. Supplement No. 17 (A/37/17), paras. 44-50.
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B. ~lectronic Funds Transfers

83. The Commission at its fifteenth session decided that the Secretariat
should begin the preparation of a legal guide on electronic funds transfers,
in co-operation with the UNCITRAL study Group on International Payments. 151
It was suggested that the legal guide should be designed to identify the legal
issues, describe the various approaches, point out the advantages and
disadvantages of each approach and suggest alternative solutions.

84. The Commission at its current session took note of a progress report that
the Secretariat had begun the work leading to the preparation of the legal
guide (A/CN.9/242). The Study Group had met once during the past year and two
meetings were tentatively scheduled for the next year. It was expected that
several draft chapters of the legal guide would be made available to the
seventeenth session of the Commission for general observation.

15/ Report of the United Nations Commission on International Trade Law
on the work of its fifteenth session, Official Records of the General
Assembly. Thirty-seventh Session. Supplement No. 11 (A/31/11), pa~a. 13.
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CHAPTER IV

INTKRNATIONAL COIDIKRCIAL ARBITRATION 16/

~odel law on international commercial arbitration

85. The Commission. at its fourteenth session. entrusted the Working Group on
International Contract Practices with the preparation of a draft model law on
international commercial arbitration. 17/ The Commission. at its fifteenth
session. took note of the report of that Working Group on the work of its
third session (A/ON.9/2l6) and requested it to proceed with its work
expeditiously. 18/

86. The Commission. at its present session. had before it the reports of the
Working Group on the work of its fourth session held at Vienna from 4 to 15
October 1982 (A/ON.9/232) and of its fifth session held in New York from 22
February to 4 March 1983 (A/CN.9/233).

87. The Commission took note of these reports and expressed its appreciation
to the Chairman of the Working Group. Mr. Ivan Szasz. It noted that the
Working Group had considered draft articles 1 to 36 (A/CN.9/WG.II/WP.37 and
3&> and 37 to 41 (AION.9/WG.II/WP.42). revised draft articles I to XII. XXV
and XXVI (A/CN.9/WG.II/WP.40). and some further issues possibly to be dealt
with in the model law (A/ON.9/WG.II/WP.41).

88. The Commission was agreed that the preparation of the model law was of
great interest for both developed and developing countries and that it could
help to facilitate international commercial arbitration as an appropriate
method of settling disputes in international trade transactions. It was
suggested, as an additional step towards developing international commercial
arbitration. to consider suitable means by which the Commission and its
Secretariat could assist regional arbitration centres and similar institutions
in developing countries. Another suggestion. which should be considered at a
later stage. was to include in the model law on arbitration some provisions on
conciliation. Yet another suggestion was that the Working Group should
carefully study all aspects of the relationship between courts and arbitra1
tribunals .

89. The Commission requested the Working Group to proceed with its work
expeditiously.

161 The Commission considered this subject at its 279th meeting on 31
Hay 1983.

!II Report of the United Nations Comaission on International Trade Law
on the work of its fourteenth session. Official Records of the General
A~sembly. ThirtY-sixth Session. Supple.ent No. 17 (A/36/17). para. 70.

18/ Report of the United Nations comaission on International Trade Law
on the work of its fifteenth session. Official Records of the General
A~sembly. Thirty-seventh Session. Supple.ent No. 17 (A/37/l7). paras. 88
and 89.
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CHAPTER V

NEW INTERNATIONAL ECONOKIC ORDER

INDUSTRIAL CONTRACTS 19/

90. The Commission had before it the report of the Working Group on the New
International Economic Order on the work of its fourth session (A/CN.9/234).
The report set forth the deliberations of the Working Group on the basis of
the report of the Secretary-General entitled "Draft legal guide on drawing up
contracts for construction of industrial works: sample chapters"
(A/CN.9/WG.V/WP.9 and Add. 1 to 5). The report noted that the Working Group
had considered the draft outline of the structure of the guide
(A/CN.9/WG.V/WP.9/Add.l) and the draft sample chapters on "Choice of contract
types" (A/CN.9/WG.V/WP.9/Add.2), "Exemptions" (A/CN.9/WG.V/WP.9/Add.3) and
"Hardship clauses" (A/CN.9/WG.V/WP.9/Add.4).

91. The report further noted that there was general agreement in the Working
Group that the draft outline of the structure was acceptable on the whole. It
was generally recognized that as the work progressed some rearrangement of
chapters might become necessary and the Secretariat was given a discretion to
do so, if needed, taking into account the views expressed during the
deliberations at the Working Group. It was agreed in the Working Group that
the guide should be drafted so as to be of practical value for various
categories of persons involved in negotiating and drafting international
contracts for construction of industrial works, such as administrators and
businessmen, as well as for lawyers. The context of the new international
economic order was stressed and it was pointed out that the guide would be of
particular benefit to purchasers from developing countries.

92. The Commission expressed its appreciation to the Working Group and its
chairman for the progress made in this extremely complex field. The
importance of the guide for developing countries was stressed and the
Commission agreed with the Working Group on the need to prepare the legal
guide expeditiously.

93. The view was expressed that other legal aspects of the new international
economic order were also important and it was suggested that a long term
programme for the work of the Working Group should be considered. In this
connexion, it was pointed out that the issues listed in the report of the
Working Group on the work of its first session (A/CN.9/l76) should be taken 4It
inlo consideration in connexion with the future work, since they had been
included in the work programme of the Commission. It was noted that a
duplication which might result from considering issues dealt with by other
international organizations should be avoided. One delegation stated that the
legal issues in the field of deep sea mining should be dealt with by the body
especially envisaged under the Law of the Sea Convention.20/

19/ The Commission considered this subject at its 283rd meeting on 2
June 1983.

201 See A/CN.9/234, para. 22.
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CHAPTER ViI

CO-ORDINATION OF WORK 211

A. General co-ordination of activities

94. The Commission had before it a report of the Secretary-General which set
forth the main activities of the Secretariat for the purpose of co--ordination
of work in the field of international trade ,law since the fifteenth session
(A/CN.9/239). Representatives of a number Qf international organizations
aclive in the field of international trade ~aw reported to the Commission on
the co-operation between their organization$ and the Commission.

95. The representative of the Council of Europe indicated that his
organization was continuing to co-operate wi:th the Commission in respect of
the legal problems arising in international payments. It had been decided to
postpone any decision as to whether the rev~sion of the 1930 Geneva Convention
providing for a Uniform Law for Bills of Exqhange and Promissory Notes was
desirable until the Commission had completed its work in respect of negotiable
instruments. The Council was also co-opera~ing with the Commission in its
work on electronic funds transfers. As to ~he legal value of conlputer
records, a subject on which the Council of aurope had adopted a Recommendation
to Governments, the Council would make its ~xperience available to the
Commission. The representative of the Council of Europe also reported on the
status of its work in preparing draft conventions on reservation of title and
on bankruptcy.

96. The representative of the Council for Mutual Economic Assistance (CKEA)
reported that a regional seminar had been held in Koscow in April 1983 on the
Convention on the Limitation Period in the ]nternationa1 Sale of Goods, New
York, 1974, and the United Nations Convention on Contracts for the
International Sale of Goods, Vienna, 1980. The seminar, in which the
Commission's Secretariat participated, was ~ttended by the heads of the legal
departments of the Kinistries of Foreign Tr~de of the countries belonging to
the CMEA.

97. The representative of the Hague Conference on Private International Law
reported that the newly elected members of uhe Commission which were not
members of the Hague Conference had been inVited to the second session of the
special commission created by the Hague con~erence to consider the preparatory
work for the revision of the 1955 Hague Convention on the Law Applicable to
International Sale of Goods. The session would be held in November 1983. At
the Fourteenth Session of the Conference it had been decided to postpone work
which might lead to the revision of the 1931 Geneva Convention for the
Settlement of Certain Conflicts of Law in cOnnexion with Bills of Exchange and
Promissory Notes.

~ll The Commission considered this sUbject at its 269th, 281st Rnd
282nd meetings, on 24 Kay and 1 June 1983.
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98. The representative of the Organization of American states reported that
the draft agenda for the Third Inter-American Specialized Conference on
Private International Law (CIDIP-III), which will be held in Washington in the
spcing of 1984, includes overland transport of passengers and goods as well as
maritime transport. In regard to the latter, it was expected that the
Conference, rather than preparing a regional convention on the subject, would
probably adopt a resolution supporting ratification or accession to the
Hamburg Rules. The suggestion was made that the Conwission and the
Organization of American States should co-operate in the promotion of
conventions such as the Hamburg Rules which are of universal interest.

99. It was also reported that the Commission's Secretariat had participated
in the seminar organized last year by the Organization of American States by
giving lectures on the Vienna Sales Convention and that similar participation
was planned for this year with lectures on industrial contracts and on the
Hamburg Rules.

100. The representative of the International Institute for the Unification of
Private Law (UNIDROIT) reported that 58 States had participated in the
diplomatic conference held in Geneva from 31 January to 18 February 1983 to
adopt a Convention on Agency in the International Sale of Goods. The
Convention was designed to supplement the Vienna Sales Convention prepared by
the Commission. The representative of UNIDROIT also reported that work was
progressing satisfactorily on several subjects of interest to the Commission,
including leasing contracts, factoring, codification of the law of
international trade and uniform rules relating to liability and compensation
for damage caused during the carriage over land of hazardous substances.

101. The representative of the Asian-African Legal Consultative Committee
(AALCC) spoke of the assistance which the Commission might be able to give in
support of the Regional Arbitration Centres established by the AALCC.

102. The representative of the World Bank reported on the close co-operation
between his organization and the Commission in respect of the Commission's
work on industrial contracts. He mentioned that the World Bank was often
involved in this type of contract, particularly in connexion with industrial
development projects in developing countries. He stated that the Bank was
glad Lo give its support to the Commission and its Secretariat in the
preparation of the legal guide on industrial contracts, which would he of
great value.

Qecision of the Commission

103. The Commission expressed its approval of the co-ordination activities of
the Secretariat. It also welcomed the statements of those representatives of
other organizations who had spoken. The Secretariat was urged to continue its
efforts in this regard. In respect of the organizations mentioned in General
Assembly resolution 34/142 on the co-ordinating role of the Commission,
attention was drawn to the particular need to strengthen the co-operation with
the United Nations Conference on Trade and Development. The Secretariat was
requested to submit a report to the seventeenth session of the Commission on
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the actions taken to create closer co-operation between the two organizations,
with a view to implement General Assembly resolution 2205 (XXI), 11, paragr'aph
8(f) and paragraph 10.

B. Current activities of internation~l organizations related to
the harmonization and unification of internationa~trade law

104. The General Assembly, in resolution 34/142, requested the
Secrelary--General to place before the Commission at each of its sessions a
reporL on the activities of other organizations related to international trade
law together with recommendations as to steps to be taken by the Commission.

105. At its fifteenth session the Commission repeated its desire, expressed at
the fourteenth session, that a report should be submitted at regular intervals
on all the activities of other organizations active in the field of
international trade law. In response to this request the Commission had
before it at its present sess ion a report of the Secretary--General enti tIed
"Current Activities of International Organizations Related to the
Harmonization and Unification of International Trade Law" (A/CN.9/237 and
Add. 1-3).

106. There was general agreement that the report was informative and useful to
government officials and law professors alike and that it also contributed to
the co-ordination of activities among international organizations.

107. It was suggested that the work of certain other international
non-governmental organizations should be included in future reports.

pecision of the Commission

108. The Commission took note with appreciation of the report on current
activities of international organizations related to the harmonization and
unification of international trade law.

C. International Transport of Goods:_LiabilitYQLlnternatinnal
rerminal Operators

109. The Commission had before it a report of the secretary-General on some
recent developments in the field of international transport of goods
(A/CN.9/236). The report described the activities of other organizations in
the areas of marine insurance, transport by container and freight forwarding.
It also described the work of the International Institute for the Unification
of Private Law (UNIDROIT) on the liability of international terminal
operators, and discussed the principal legal issues connected with the
preliminary draft Convention on Operators of Transport Terminals, which had
been prepared by UNIDROIT. The report noted that the preliminary draft
Convention sought to unify the disparate legal rules governing the liability
of international terminal operators, so as to fill in the gaps in the
liability regime for the international transport of goods which had been left
by international transport conventions, such as the United Nations Convention
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on the Carriage of Goods by Sea, 1978 (Hamburg Rules). The report also noted
that the central features of the preliminary draft Convention paralleled those
of the Hamburg Rules.

110. The Commission noted with appreciation that the Governing Council of
UNIDROIT had adopted the preliminary draft Convention at its 62nd session,
held in May, 1983. The Commission was informed by the observer from UNIDROIT
that when the Governing Council adopted the text, it expressed its great
interest in the possibility of co-operation by the Commission in work on this
project. The Governing Council decided that if the Commission took up the
topic UNIDROIT would, upon a request by the Commission, transmit the text to
the Commission for its consideration, and would forego engaging in further
work on the topic.

111. There was general agreement that the work of UNIDROIT on the liability of
international terminal operators was of a high quality and of great importance.

112. The view was expressed that co-operation by the Commission with UNIDROIT
and undertaking work on the topic of liability of international terminal
operators would constitute a concrete example of the fulfilment by the
Commission of the co-ordinating role entrusted to it by the General Assembly.

113. it was suggested that work by the Commission on the formulation of
uniform rules on this topic should not be limited to storage and safekeeping
of goods in international transport, but should also include storage and
safekeeping of goods not involved in transport. Moreover, it was suggested
that the Commission should not at this stage pre-judge the ultimate form which
the uniform rules on the topic should take, e.g., convention or model law.

114. The Commission noted with appreciation the statement by the Secretary of
the Commission that work on this topic, even within a Working Group, could be
absorbed within the existing budget of the Commission, and would entail no
additional financial implications. The Commission also noted with
appreciation the statement by the Secretary of the Commission that this
project would not itself create a need for additional staff in the Secretariat
although, as noted in the Medium Term Plan 1984-1989 22/, which was approved
by the Commission at its fourteenth session 23/, the overall increase in the
role and responsibilities of the Commission had created a need for two
additional professional staff members in the Secretariat.

Qesision of the Commission

115. The Commission decided to include the topic of liability of international
terminal operators in its work programme, to request UNIDROIT to transmit its
preliminary draft Convention to the Commission for its consideration, and to

~21 A/CN.9/XIV/R.1, para. 50.
231 Report of the United Nations Commission on International Trade Law

on the work of its fourteenth session, Official Records of the General
Assembly. Thirty-sixth Session. Supplement No. 17 (A/36/17) , para. 122.
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assign work on the preparation of uniform rules on this topic to a Working
Group. The Commission deferred to its next session the decision on the
composition of the Working Group. The Secretariat was requested to submit to
the Commission at its next session a study of important issues arising from
the UNIDROIT preliminary draft Convention, and to consider in this study the
possibility of broadening the scope of uniform rules to cover storage and
safekeeping of goods not involved in transport. 24/

D. Revision of Uniform Customs and Practice for Documentary Credits

116. The Commission was informed that the definitive text of the current
revision of the 1974 version of the Uniform customs and Practice for
Documentary Credits (UCP> was expected to be completed by the Commission on
Banking Technique and Practice of the International Chamber of Commerce (ICC>
within a short time and to be adopted by the Council of ICC during the month
of June 1983. It was further expected that the new version of UCP would be
submitted to the Commission at its seventeenth session with a request for
endorsement similar to that given by the Commission in 1975 to the 1974
version of UCP. 25/

E. Legal Aspects of Automatic Data Processing

117. The Commission had before it a note by the Secretariat which conveyed in
an annex a report on legal aspects of automatic data processing of the
ECE/UNCTAD Working Party on Facilitation of International Trade Procedures
(A/CN.9/238). The report of the Working Party described legal problems which
arose in the teletransmission of trade data and suggested actions which might
be undertaken by various international organizations in their respective areas
of competence. The report of the Working Party suggested that, since the
problems were essentially those of international trade law, the Commission as
the core legal body in the field of international trade law appeared to be the
appropriate central forum to undertake and co-ordinate the necessary action.

118. The Commission took note of the intention of the Secretariat to submit to
the seventeenth session a report on the actions which the Commission might
take to co-ordinate activities in this field, keeping in mind the areas of
competence of the various international organizations concerned.

?4/ Two representatives reserved their positions on these matters,
having preferred these decisions to have been postponed until the next selsion
of Lhe Commission, so that they could consult with relevant circles in their
counLries. One of them also indicated that the subject of international
terminal operators was quite different from the subject of storage and
safekeeping of goods not involved in transport. This subject also had no
relevance to international trade law.

?5/ Report of the United Nations Commission on International Trade Law
on the work of its eighth session, Official Records of the General AssemblY,
Thirtieth Session, Supplement No. 17 (A/l0017> , para. 41 (Yearbook of the
UniLed Nations Commission on International Trade Law, Vol. VI: 1975 (United
Nations publication, Sales No. E.76.V.5>, Part One, 11, A, para. 41>.
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CHAPTER VII

STATUS OF CONVENTIONS 26/

119. The Commission considered the status of conventions that were the outcome
of its work, i.e. Convention on the Limitation Period in the International
Sale of Goods (New York, 1974); Protocol amending the Convention on the
Limitation Period in the International Sale of Goods (Vienna, 1980); United
Nations Convention on the Carriage of Goods by Sea, 1978 (Hamburg); and united
Nations Convention on the Contracts for the International Sale of Goods
(Vienna, 1980). The Commission had before it a note by the Secretary-General
entil1ed "Status of Conventions" (A/CN.9/24l) which set forth the status of
signatures, ratifications and accessions to these Conventions.

120. The Secretary of the Commission informed the Commission that the
Secretariat had intensified its efforts to promote these Conventions,
particularly through its co-ordination and training and assistance
programmes. 27/ As regards the Convention on the Limitation Period in the
International Sale of Goods and the United Nations Convention on Contracts for
the International Sale of Goods, the Secretary noted that world-wide interest
in tbese Conventions was growing, and that due to this encouraging trend these
Conventions might be expected to enter into force as early as 1984. In this ~

regard, the Secretary of the Commission reported that the Council for Mutual
Economic Assistance (CKEA) had organized a seminar on the two Conventions at
which general support was expressed for the Conventions. In addition, the
Secretary expressed the hope that since the United Nations Convention on
Contracts for the International Sale of Goods and INCOTERKS were mutually
supplementary, the International Chamber of Commerce (ICC) might promote the
Convention in conjunction with INCOTERKS.

121. As regards the United Nations Convention on Contracts for the
International Sale of Goods, the Commission was informed that steps toward the
ratification of this Convention were being taken in several States, and that
some of these States anticipated that they would ratify the Convention in 1984.

122. The Secretary of the Commission stated that once the Convention on the
Limitation Period in the International Sale of Goods and the United Nations
Convention on Contracts for the International Sale of Goods entered into
force, the Secretariat could concentrate its efforts on promoting the United
Nations Convention on the Carriage of Goods by Sea. As regards this latter
Convention, the Secretary of the Commission reported that the United Nations ~

Conference on Trade and Development was also taking steps to promote this
Convention, since the United Nations Convention on International Mu1timoda1
Transport of Goods was necessarily linked to the entry into force of the
United Nations Convention on the Carriage of Goods by Sea. Moreover, the

26/ The Commission considered this subject at its 269th meeting on 24
May 1983.

~.7/ See paras. 98-99 (Co-ordination of work) and 127-128 (Training and
assistance).
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Secretary noted that if the Commission undertook work on the topic of
inLernational terminal operators, this could help to promote interest in the
UniLed Nations Convention on the Carriage of Goods by Sea.

123. Several States indicated that the question of adhering to the United
Nations Convention on the Carriage of Goods by Sea was under active
consideration, and that the Convention was regarded favourably in various
circles.

124. A view was expressed that the process of identifying and discussing
problems and issues arising from the Convention should be accelerated. It was
suggested that this could perhaps be accomplished through regional
consultations among States interested in maritime transport.
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CHAPTER VTn

TRAINING AND ASSISTANCE 28/

125. The Commission, at its fourteenth session, 29/ agreed that it should
continue to sponsor symposia and seminars on international trade law. It was
considered desirable for these seminars to be organized on a regional basis.
In this way, it was felt, a larger number of partic ipants from a region cou l d
attend and the seminars would themelves help to promote the adoption of the
texts emanating from the work of the Commission. The Commission welcomed the
possibility that regional seminars might be sponsored jointly with regional
organizations. The Secretariat was requested to make such arrangements as it
found desirable in this regard. At its fifteenth session, 30/ the Commission
considered the progress made by the Secretariat in organizing such symposia
and seminars, and agreed that the Secretariat should continue to explore
various possibilities of collaborating with other organizations and
institutions in the organization of such symposia and seminars.

126. By its resolution 37/106 of 16 December 1982, the General Assembly
re· affirmed the importance, in particular for the developing countries, of the
work of the Commission concerned with training and assistance in the field of
international trade law, and welcomed the initiatives being undertaken to
sponsor regional symposia and seminars. The General Assembly also expressed
its appreciation to those States that had made financial contributions to be
used towards the financing of symposia and seminars and of other aspects of
the training and assistance programme of the Commission, and to those
Governments and institutions that were arranging symposia or seminars in the
field of international trade law. Furthermore, the General Assembly invited
Governments, relevant United Nations organs, institutions and individuals to
assist the Secretariat in financing and organizing symposia and seminars.

127. The Commission had before it a report of the Secretary-General entitled
"Training and Assistance" (A/CN.9/240). This report set out the steps taken
by the Secretariat to implement the decisions of the Commission and of the
General Assembly. The report noted in particular the association of the
Secretariat with several regional seminars in the field of international trade
law. The Secretariat had co-operated with the Organization of American States
(OAS) in a seminar organized by the Inter-·American Juridical Committee of the
OAS at Rio de Janeiro in August 1982 which considered, inter alia, the
activities of the Commission, and in particular the United Nations Convention
on Contracts for the International Sale of Goods, Vienna, 1980. The
Secretariat had participated in a seminar organized by the Council for Mutual

~81 This subject was considered by the Commission at its 283rd session
on 2 June 1983.

29/ Report of the United Nations Commission on International Trade Law
on the work of its fourteenth session, Official Records of the General
~ssembly. Thirty-sixth Session. Supplement No. 17 (A/36/l]). para. 109.

~O/ Report of the United Nations Commission on International Trade Law
on the work of its fifteenth session, Official Records of the General
~ssembly. Thirty-seventh Session. Supplement No. 17 (A/37/l7). para. 132.
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Economic Assistance (CMEA) (Moscow, 14-15 April 1983) on the Vienna Sales
Convention. The Secretariat had also co-operated with the Regional Centre for
Arbitration, Kuala Lumpur (established under the auspices of the Asian-African
Lego.l Consultative Committee) in a seminar organized by the Centre (Kuda
Lumpur, 2--3 November 1982) on aspects of the Commission's work on
inLernational commercial arbitration. The report noted that it was planned to
collaborate in the holding of other regional seminars. The report also noted
thaL, while the principal limitation on the organization of symposia and
seminars was that not enough funds were available for this purpose, the
SecreLariat would continue its efforts to explore all suitable opportunities
for training and assistance, and to make the work of the Commission known.

128. The Secretary of the Commission made a statement in which he outlined
some of the projects planned for the ensuing year. He noted, in particular,
that the Secretariat of the Inter-American Juridical Committee of the OAS had
agreed to incorporate the subject of the Hamburg Rules in the annual
inLernational law seminar of the OAS in Rio de Janeiro in August 1983. He
also noted that it was planned to collaborate with the UNCTAD/GATT
InLernational Trade Centre in a project to train governmental trade promotion
agencies and private sector organizations in developing countries on how they
could advise exporters and importers on legal aspects of foreign trade.

Discussion at the session

129. The view was expressed that future reports on training and assistance
should specify more clearly the extent and the manner of the involvement of
the Secretariat in the projects mentioned therein. It was also suggested that
thought might be given to developing teaching material on international trade
law which could be used in universities.

pecision of the Commission

130. The Commission expressed its appreciation of the endeavours made by the
Secretariat in the field of training and assistance, and approved the general
approach taken by the Secretariat in this area.
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CHAPTER IX

R~L~VANT GENERAL ASSEMBLY RESOLUTIONS, FUTURE WORK AND OTHER BUSINESS 311

A. Relevant General Assembly resolutions

(i) General Assemb~y resolution on the work of the Commission

131. The Commission took note with appreciation of General Assembly resolution
37/106 of 16 December 1982 on the report of the United Nations Commission on
International Trade Law on the work of its fifteenth session.

(ii) General Assembly resolution on a unit of account~nd adjustment of
limitations of liability

132. The Commission took note with appreciation of General Assembly resoluti on
37/107 of 16 December 1982 on provisions for a unit of account and adjustment
of limitations of liability adopted by the United Nations Commission on
InLernational Trade Law.

(iil)

133. The Commission took note of General Assembly resolution 37/103 of 16
December 1982 on progressive development of the principles and norms of
inLernational law relating to the new international economic order. It also
took note that the Secretariat had conveyed to the United Nations Institute
for Training and Research (UNITAR) information on the activities of the
Commission relevant to the study being conducted by UNITAR on this issue.

134. A view was expressed that this study was connected with aspects of
international trade law and that the Commission should make a more active
contribution to it.

B. Newsletter

135. The Commission at its fifteenth session requested the Secretariat to
prepare a note for the sixteenth session which would consider the format a
newsletter on the Commission might take, as well as the administrative and
financial implications. At the current session the Commission had before it a
note of the Secretariat which suggested that, for various financial and
administrative reasons, it would be preferable for the Secretariat to issue an
informal newsletter reporting on matters of relevance to the work of the
Commission addressed to participants at Commission and Working Group meetings,
and perhaps to selected members of the general public who have consistently
expressed interest in the work of the Commission (A/CN.9/XVIlR.l).

136. The view was expressed that an informal newsletter issued once or twice a
year would serve to keep persons interested in the work of the Commission, and
especially participants at meetings of the Commission and its Working Groups,
abreast of new developments.

311 The Commission considered this subject at its 283rd meeting on 2
June 1983.
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137. The view was also expressed that some thought should be given to the
means by which information regarding court decisions interpreting the
conventions prepared by the Commission could be widely disseminated once those
conventions came into force, as was expected in the next few years. In this
respect attention was drawn to the fact that UNIDROIT has for many years given
wide coverage in its Uniform Law Review to the decisions concerning
application and interpretation of the most significant conventions existing in
the field of international trade law. It was suggested, therefore, that in
view of the expertise acquired by UNIDROIT in this difficult task, which calls
for considerable expenditure in money as well as in terms of staff, the
Commission should request its Secretariat to explore with UNIDROIT the
possibility of concerted action in this connexion.

138. The Commission requested the Secretariat to provide it with more detailed
information at its seventeenth session.

139. One delegation was of the view that the Commission should have a well
thought-out programme of work. A list of possible SUbjects - short-term and
medium-term - should be prepared and submitted to the member States nf the
Commission in advance so that the Governments can consult the var i ous
concerned ministries and departments and decide on the priority of subjects to
be undertaken. Ad hoc decisions on one subject should be avoided. Priorities
should be given to the subjects which are of a development nature and are
directly connected to international trade. In deciding on the pri()rity
subjects the Commission should co-ordinate with the United Nations Conference
on Trade and Development and the United Nations Industrial Development
Organization. Further it should avoid duplication of work. The time had come
when the Commission should also do some introspection about its objectives and
meLhods, and in particular on the question of how to achieve uniformity, as
the question of "convention" or "model law" would continue to come up till a
solution was found. The valuable time of the Commission should not be wasted
in endless debate on this question. The Secretariat should try to find a
compromise solution. Further, this Commission should adhere to its age old
tradition of reaching decisions by consensus.

140. It was decided that the seventeenth session of the Commission would
commence on 25 June 1984 in New York. The Secretariat was requested to dp.l:ide
whether the session should last for two or three weeks once it had received
the comments of Governments and interested international organizations on the
draft Convention on International Bills of Exchange and Internati()nal
Promissory Notes and the draft Convention on International Cheques.
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E. Sessions of the WorkinJLGroup!!

141. It was decided that the Working Group on International Contract Practices
would hold its sixth session from 29 August to 9 September 1983 at Vienna and
ils seventh session from 6 to 17 February 1984 in New York.

142. It was decided that the fifth session of the Working Group on the New
International Economic Order would be held from 23 January to 3 February 1984
in New York.

143. It was decided that the membership of the Working Group on International
Contract Practices should be expanded to include all member States of the
Commission.
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ANNEX I

UNIFORM RULES ON CONTRACT CLAUSES FOR AN AGREED SUM DUE UPON
~~ILURE OF PERFORMANCE 11

PART ONE: SCOPE OF APPLICATION

~rticle 1 ?:.I

Theoc Rules apply to international contracts in which the parties have
agreed that, upon a failure of performance by one party (the obligor), the
olher party (the obligee) is entitled to an agreed sum from the obligor,
whelher as a penalty or as compensation.

For the purposes of these Rules:

(a) A contract shall be considered international if, at the time of the
conclusion of the contract, the parties have their places of business in
different States;

(b) The fact that the parties have their places of business in different
States is to be disregarded whenever this fact does not appear either from the
contract or from any dealings between, or from information disclosed by, the
parLies at any time before or at the conclusion of the contract;

(c) Neither the nationality of the parties nor the civil or commercial
character of the parties or of the contract is to be taken into consideration
in determining the application of these Rules.

For the purposes of these Rules:

(a) If a party has more than one place of business, his place of business is
that which has the closest relationship to the contract and its performance,
having regard to the circumstances known to or contemplated by the parties at
any time before or at the conclusion of the contract;

(b) If a party does not have a place of business, reference is to be made to
his habitual residence.

11 The text of the Rules was adopted by the Commission in paragraph 76
of the report. The title was provisionally adopted by the Commission in
paragraph 75 of the report.

£1 See table of correspondence between articles as numbered in the
Rules as adopted and the Rules as discussed in the Commission.
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Article 4

These Rules do not apply to contracts concerning goods, other property or
services which are to be supplied for the personal, family or household
purposes of a party, unless the other party, at any time before or at the
conelusion of the contract, neither knew nor ought to have known that the
contract was concluded for such purposes.

PA~T TWO: SUBSTANTIVE PROVISIONS

The obligee is not entitled to the agreed sum if the obligor is not
liable for the failure of performance.

(1) If the contract provides that the obligee is entitled to the agreed sum
upon delay in performance, he is entitled to both performance of the
obligation and the agreed sum.

(2) If the contract provides that the obligee is entitled to the agreed sum
upon a failure of performance other than delay, he is entitled either to
performance or to the agreed sum. If, however, the agreed sum cannot
reasonably be regarded as compensation for that failure of performance, the
obligee is entitled to both performance of the obligation and the agreed sum.

~rt.icle 7

If Lhe obligee is entitled to the agreed sum, he may not claim damages to
the extent of the loss covered by the agreed sum. Nevertheless, he may claim
damages to the extent of the loss not covered by the agreed sum if the loss
subsLantially exceeds the agreed sum.

The agreed sum shall not be reduced by a court or arbitral tribunal
unless the agreed sum is substantially disproportionate in relation to the
loss that has been suffered by the obligee.

The parties may derogate from or vary the effect of articles 5, 6 and 7
of these Rules.
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ANNEX 11

DRAFT UNITED NATIONS CONVENTION ON CONTRACT CLAUSES FOR AN AGREED SUM DUE UPON
~ FAILURE OF PERFORMANCE 1/

Article I (Vienna Sales Convention. art. 1) II

Each Contracting state shall apply the Uniform Rules on Contract Clauses
for an Agreed Sum due upon a Failure of Performance (hereinafter referred to
as "lhe Uniform Rules") contained in the Annex to this Convention to the
contracts described in Article 1 of the Uniform Rules

(a) when, at the time of the conclusion of the contract, the parties
have their places of business, as described in Articles 2 and 3 of the Uniform
Rules, in different Contracting States; or

(b) when the rules of private international law lead to the application
of the law of a Contracting state.

Article 11 (Vienna Sales Convention. art. 90)

The Uniform Rules do not prevail over any international agreement which
has already been or may be entered into and which contains provisions
concerning the matters governed by the Uniform Rules, provided that the
parties to the contract have their places of business in States parties to
such agreement.

Article III (Vienna Sales Convention. art. 95)

Any State may declare at the time of signature, ratification, acceptance,
approval or accession that it will not be bound by subparagraph (b) of
article I.

Article IV (Vienna Sales Convention. art. 96) ~/

A ConLracting State whose legislation requires contracts to be concluded
in or evidenced by writing may at any time make a declaration that it will
apply the Uniform Rules only to a contract concluded in or evidenced by
writing where any party has his place of business in that State.

11 The draft Convention was prepared by the Secretariat in the
eventuality that it was decided to annex the Rules to a convention. See
paragraphs 77 and 78 of the report.

l/ The source used as a model for article I was the United Nations
Convention on Contracts for the International Sale of Goods, hereafter
referred to as the Vienna Sales Convention, article 1.

~/ The Commission agreed to the substance of articles IV and V in the
eventuality that a convention was prepared. See paragraph 67 of the report.
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Article V (ULIS, art. V) !f

Any SLate may declare at the time of signature. ratification. acceptance.
approval or accession to this Convention that it will apply the Uniform Rules
only to a contract in which the parties to the contract have agreed that the
Uniform Rules be applied thereto.

Article VI (Vienna Sales Convention. art. 94)

(1) Two or more Contracting states which have the same or closely related
legal rules on matters governed by the Uniform Rules may at any time declare
thaL Lhe Uniform Rules are not to apply to a contract where the part.ies
thereto have their places of business in those states. Such declarations may
be made jointly or by reciprocal unilateral declarations.

(2) A Contracting state which has the same or closely related legal rules on
matLers governed by the Uniform Rules as one or more non-Contracting States
may aL any time declare that the Uniform Rules are not to apply to contracts
where the parties have their places of business in those states.

(3) If a state which is the object of a declaration under the preceding
paragraph subsequently becomes a Contracting state. the declaration made will.
as from the date on which this Convention enters into force in respect of the
new Contracting State. have the effect of a declaration made under paragraph
(1). provided that the new Contracting state joins in such declaration or
makco a reciprocal unilateral declaration.

Article VII (Vienna Sales Convention, art. 28) if

If. in accordance with the provisions of the Uniform Rules the obligee is
entitled to performance of an obligation. a court is not bound to enter a
judgment for specific performance unless the court would do so in respect of
similar contracts not governed by the Uniform Rules.

~rticle VIII (Vienna Sales Convention, art. 89)

The Secretary-General of the united Nations is hereby designated as the
depository for this Convention.

!/ The source used as a model for article V was article V of the
Convention relating to a Uniform Law on the International Sale of Goods (The
Hague. 1964).

~/ The Commission considered article VII in the context of the
substance of the Rules. See paragraphs 43. 44 and 73 of the report.
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~rLic1e IX (Vienna Sales ConventiQ.!h..~tl..:.-91)

(1) This Convention is open for signature by all States at the Headquarters
of the United Nations in New York until ....

(2) This Convention is subject to ratification, acceptance or approval by the
Signatory States.

(3) This Convention is open for accession by all States which are not
signatory States as from the date it is open for signature.

(4) InsLruments of ratification, acceptance, approval and accession are to be
deposited with the Secretary-General of the United Nations.

~rLic1e X (Vienna Sales~onventi.Q.n.....~..rL931

(1) If a Contracting state has two or more territorial units in which,
according to its constitution, different systems of law are applicable in
relaLion to the matters dealt with in the Uniform Rules, it may, at the time
of signature, ratification, acceptance, approval or accession, declare that
this Convention is to extend to all its territorial units or only to OTle or
more of them, and may amend its declaration by submitting another declarat.ion
at any time.

(2) These declarations are to be notified to the depository and are to state
expressly the territorial units to which the Convention extends.

(3) If, by virtue of a declaration under this article, this Convention
extends to one or more but not all of the territorial units of a Contracting
State, and if the place of business of a party is located in that State, this
place of business, for the purposes of this Convention, is considered not to
be in a Contracting State, unless it is in a territorial unit to which the
Convention extends.

(4) If a Contracting State makes no declaration under paragraph (1) of this
article, the Convention is to extend to all territorial unit~ of that State.

~rtic1e XI (Vienna Sales Convention. art. 97)

(1) Declarations made under this Convention at the time of signature are
subject to a confirmation upon ratification, acceptance or approval.

(2) Declarations and confirmations of declarations are to be made in writing
and be formally notified to the depository.
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(3) A declaration takes effect simultaneously with entry into force of this
Convention in respect of the state concerned. However. a declaration of which
the depository receives formal notification after such entry into force takes
effect on the first day of the month following the expiration of six months
after the date of its receipt by the depository. Reciprocal unilatp.ra1
declarations under article VI take effect on the first day of the month
following the expiration of six months after the receipt of the latest
declaration by the depository.

(4) Any state which makes a declaration under this Convention may withdraw it
at any time by a formal notification in writing addressed to the depository.
Such withdrawal is to take effect on the first day of the month following the
expiration of six months after the date of the receipt of the notification by
the depository.

(5) A withdrawal of a declaration made under article VI renders inoperative.
as from the date on which the withdrawal takes effect. any reciprocal
declaration made by another State under that article.

Article XII (Vienna Sales Convention, art. 98)

No reservations are permitted except those expressly authorized in this
Convent.i on.

Article XIII (Vienna Sales Convention, art. 99)

(1) This Convention enters into force on the first day of the month following
the expiration of twelve months after the date of deposit of the [fiftkl
instrument of ratification. acceptance, approval or accession.

(2) When a State ratifies~ acc~ts. approves or accedes to this Convention
after the deposit of the [fiftkl instrument of ratification. acceptance,
approval or accession, this Convention enters into force in respect of that
State on the first day of the month following the expiration of twelve months
after the date of the deposit of its instrument of ratification, acceptance,
approval or accession.

Article XIV. (Vienna Sales Convention, art. 100)

This Convention applies only to contracts concluded on or after the date
when the Convention enters into force in respect of the Contracting States
referred to in subparagraph (a) or the Contracting State referred to in
subparagraph (b) of article I.

~rticle XV (Vienna Sales Convention, art. 101)

(1) A Contracting State may denounce this Convention by a formal notification
in writing addressed to the depository.

- 43 -



(2) The denunciation takes effect on the first day of the month following the
expiration of twelve months after the notification is received by the
depository. Where a longer period for the denunciation to take effect is
specified in the notification, the denunciation takes effect upon the
expiration of such longer period after the notification is received by the
depository.

Done at this day of .

in a single original, of which the Arabic, Chinese, English, French, Russian
and Spanish texts are equally authentic.
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ANN~X III

LisL of documents of the session

A. General series

•

A/CN.9/231

A/CN.9/232

A/CN.9/233

A/CN.9/234

A/CN.9/235

A/CN.9/236

A/CN.9/237 and Add. 1 to 3
and Add.l/Corr.l (English
only)

A/CN.9/238

A/CN.9/239

A/CN.9/240

A/CN.9/241

A/CN.9/242

A/CN.9/243

Provisional Agenda

Report of the Working Group on International
ConLract Practices on the work of its fourth
session (Vienna. 4-15 October 1982)

ReporL of the Working Group on International
Contract Practices on the work of its fifth
session (New York. 22 February-4 March 1983)

Report of the Working Group on the New
International Economic Order on the work of its
fourth session (Vienna. 16-20 May 1983)

Revised text of draft uniform rules on liquidated
damages and penalty clauses

Co-ordination of work: some recent developments
in the field of international transport of goods

Current activities of international organizations
related to the harmonization and unification of
international trade law

Co-ordination of work: legal aspects of
automatic data processing

Co-ordination of work in general

Training and Assistance

staLus of conventions

E1ecLronic Funds Transfers: progress report

Report of the United Nations Commission on
International Trade Law on the work of its
sixteenth session (Vienna. 24 May-3 June 1983)
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A/CN.9/XVllR.l

A/CN.9/XVIlCRP.l
and Add.1-12

A/CN.9/XVI/CRP.2

A/CN.9/XVI/CRP.3

A/CN.9/XVIlCRP.4

A/CN.9/XVI/CRP.5 and Add.1

A/CN.9/XVIlCRP.6

A/CN.9/XVI/INF.1

A/CN.9/XVI/INF.1/Rev. 1

B. Restricted series

Communication of information on developments
relevant to the work of the Commission

DrafL report of the United Nations Commission on
International Trade Law on the work of its
sixteenth session (24 Kay-3 June 1983)

Alternative proposals on Article F

Draft uniform rules on liquidated damages and
penalty clauses (Part I: scope of application
and general provisions)

Suggestion by the Secretariat

SecreLariat proposal: Draft united Nations
Convention on liquidated damages and penalty
clauses

Submission of the Drafting Group: Uniform Rules
on liquidated damages and penalty clauses

C. Information series

Provisional list of participants

List of participants
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