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INTRODUCTION

1. At its fourteenth session th~ Commission decided to entrust the Working
Group on International Contract Practices vith the task of preparing a draft
model law.on international commercial arbitration. 1/

2. The Working Group commenced its work at its third session by discussing
all but four of a series of questions prepared by the Secretariat designed to
establish the basic features of a draft D10del law. y

3. The Working Group consists of the following States members of the
Commission: Austria, Czechoslovakia, France, Ghana, Guatemala, Hungary, India,
Japan, Kenya, Philippines, Sierra Leone, Trinidad and Tobago, Union of Soviet
Socialist Republics, United Kingdom of Great Britain and Northern Ireland and
United States of America.

4. The Working Group held its fo~th session at Vienna from 4 to 15 October
1982. All the members were represented except Ghana, Guatemala, India, Sierra
Leone and Trinidad and Tobago.

5. The session was attended by observers from the following States:
Argentina, Australia, Belgium, Brazil, Chile, China, Ecuador, Egypt, Finland,
German Democratic Republic, Germany,Federal Republic of, Greece, Holy See,
Italy, Mexico, Panama, Republic of Korea, Sweden, Switzerland, Thailand and
Venezuela.

6. The session was attended by observers from the following intergovernmental
organization: Hague Conference on Private International Law, and from the
following international non-governmental organizations: International Chamber
of Commerce and International Council for Commercial Arbitration.

The following documents were placed before the session:

(a) Report of the Secretary-General: Possible features of a model law
on international commercial arbitration (A/CN.9/207). .

(b) Report of the Working Group on International Contract Practices
on the work of its third session (New York, 16-26 February 1982)
(A/CN. 9/216) •

(c) Note by the Secretariat: Possible features of a model law on
international commercial arbitration: Questions for discussion by
the Working Group (A/CN.9/WG.lI/wp.35). .

(d) Provisional agenda for the session (A/CN.9!WG.II/WP.36).

7.

8.

The Working

Chairman:

Rapporteur:

Group elected the following

Mr. I. Szasz (Hungary)

Mr. S.K. Muchui (Kenya)

officers:

•
J

1/ Report of the United Nations Commhsion on International Trade Law on
the work of its fourteenth session, Official Records of the General Assemb~,

Thirty-sixth Session, Supplement No. 17 (A/36/17), Para. 70.

gj Report of the Working Group on International Contract Practices on the
work of its third session, A/CN.9/2l6.
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(e) Note by the Secretariat: Model law on international commercial
arbitration: draft articles 1 to 24 on scope of application,
arbitration agreement, arbitrators, and arbitral procedure
(A/CN.9/WG.II/WP.37).

(f) Note by the Secretariat: Model law on international commercial
arbitration: draft articles 25 to 36 on award (A/CN.9/WG.II/WP.38).

9. The Working Group adopted the following agenda:

(a) Election of officers

(b) Adoption of the agenda

(c) Consideration of possible features and of draft articles of a model
law on international commercial arbitration

(d) Other business

(e) Adoption of the report

DELIBERATIONS AND DECISIONS

10. The Working Group continued and completed its preliminary exchange of
views on the questions contained in the note by the Secretariat (A/CN.9/
WG.II/WP.35). The Group considered questions 6-6 to 6-9 and some further
issues of arbitral procedure.

12. The Working Group decided to hold its fifth session from 22 February
to 4 March 1983 in New York, as authorized by the Commission at its
fifteenth ~ession. J!•

11. The Working Group also considered tentative draft
a model law on international commercial arbitration as
Secretariat (set forth in A/CN.9/WG.II/WP.37 and 38).
the Secretariat to redraft these articles in the light
and decisions at the present session •

articles 1 to 36 of
prepared by the
The Group requested
of its discussion

'..

I. CONSIDERATION OF POSSIBLE FEATURES OF A

DRAFT MODEL lilY ON INTERNATIONAL COMMERCIAL ARBITRATION

13. The Working Group decided to commence its work by considering the four
questions prepared by the Secretariat which had not been discussed at the third
session of the Working Group.

Means of recourse

Setting aside or annulment of award (and similar procedures)

Question 6-6: Should the model law provide for only one type
of action of "attacking" an award, e.g. setting aside (leaving
aside here recourse against exequatur, but see question 6-8)?

J! Report of the United Nations Commission on International Trade Law
on the work of its fifteenth session, Official Records of the General Assembly,
Thirty-seventh Session,Supplement No.17 (A/3T!l7), para. 148.
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1~. There was general agreement that the model law should streamline the
verious types of recourse against an arbitral award and should provide for only
one type of action of "attacung" an award. However, it was observed that the
acceptability of this approach may depend on the decision as to Which arbitral
awards were international, and therefore subJ ect to this law, and that the
position on this question may not be final.

Question 6-7: If so, on what grounds should such an action be
successful? Forexa,mple, would it be acceptable to restrict
the grou;lds to those listed in article V, paras. (l)(a-d)and
(2)(b) of the 1958 New York Convention, with a possible
restriction of the "public policy" ground to "international
public policy"?

15. There vas general agreement that a restrictive approach in listing the
grounds for the setting aside of awards should be adopted. Some doubt was
expressed as to whether the reasons for setting aside needed to be restricted
to those which are mentioned in the 1958 New York Convention. However, the
prevailing view vas that the grounds for setting aside should be restricted to
those listed in article V, paras. (l)(a-d) and (2)(b) of that Convention.

16. Under one view the "public poiicy" ground for refusal of recognition or
enforcement (article V, paragraph (2) (b» should be further restricted and
qualified as "international public policy". In this connexionit vas noted
that the case law and doctrine of many countries showed a clearly detectable
trend to apply a different standard of public polidy in cases of international
commercial lU"bitration from that applied in cases. of domestic arbitration. 4/

17. Under another new the introduction of a concept of "international public
prder" vas unnecessary and could give rise to difficulties in interpretation.
It was noted that there might be a conflict between the grounds for setting
aside of an award for violation of "international public policy" under the model
law and the grounds for retusing execution ot a foreign award tor violation of
"public policy" under the 1958 New York Convention •

•

.18. The Working Group requested the Secretariat to prepare draft provisions tor
the attacking ot an award reflecting two alternative approaches. One alternative •
should use the concept ot "international public policy" while the other should .
retain the traditional concept ot public policy, leaving it to the courts,to
intel'P.ret this concept adequately.

19. In this connexion the Working Group recalled. its position in respect ot
questions 6-3, 6-4 and 6-5 as expressed in paragraph 109 ot the Report on the
work ot its third session (A/cN.9/21.6) in which it said that the model law
should not set forth rules on remedies against decisions granting or retusing
enforcement ot awards. In view of the discussion at this session which
tavoured the listing of grounds for attackingavards the Working Group decided
to reconsider at a later stage its position adopted at its third session in
respect of questions 6-3, 6-4 and 6-5.

Y .See Report of the Secretary-General: study on the application and
interpretation ot the Convention on the Recognition and Enforcement ot Foreign
Arbitral Awards (New York, 1958), A/CN.9/168, paras. 46-47.
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Question 6-8: Assuming that an action to se~ aside may be
brought only on the same grounds as an appeal against the
order of enforcement of the same award, should the recourse
system be streamlined, e.g. by allowing only the action to
set aside and regard it as implying an appeal against the
exequatur, or" by requiring in enforcement proceedings that
the party against whom enforcement is sought would be given
an opportunity to raise objections and, if he does so, to
transfer the case to setting aside proceedings?

20. The Working Group expressed different views regarding the extent to which
different means of recourse e.gainst arbitral awards could be streamlined. Under
one view a maximum streamlining in respect of procedure and grounds for attacking
awards was desirable. Under another view only the subst~tive grounds could be
unified but not the various procedural aspects of the different means of
recourse. The task would be complicated by the fact that in some countries
there is no special exequatur procedure and an award is enforceable once it is
issued.

21. The Working Group decided that the model law should not have detailed
procedural rules on exequatur and setting aside but should place emphasis on
the grounds for attacking awards. The Working Group requested the Secretariat
to prepare draft provisions along these lines.

Question 6-9: Which rules of procedure concerning an action
to set aside the award should tae model law lay down,
including any time-limits for bringing such action?

-22,. There was general agreement that the model law should contain no procedural
rules for attacking an award except for a rule- in respect of the time-limit
during which the award could be attacked. There was general agreement· that the
time-limit should be rather short. A period of about three months was suggested.
It ".S noted, however t that the periOd of time should be long enough to al~Ow

for the preparation and translation of the necessary documents. It was also
suggested that the model law should specify the moment when the time-limit would
begin to run •

Further issues Of arbitr&l procedure

23: The Working Group noted that at its third session it had agreed that there
were other issues of arbitral procedure that might be dealt with in the model
law. 2/ Together with proposals accepted by the Working GrQup at its fourth
session the issues still to be considered for possible inclusion in the model

.. law are:

The point of time at Which the limitation period is considered to have
been interrupted by the commencement of an arbitration proceeding;

The period during which action must be taken to enforce an arbitral award;

The minimum contents of the statement of claim and defence;

The termination of arbitration proceedings;

The language to be used in the arbitration proceedings.

21 A/CN.9/216, para. 72.
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II. CONSIDERATION OF TENTATIVE DRAFT ARTICLES (1-36)

24. The Working Group proceeded to a consideration of tentative draft articles
for a model law on international commercial arbitration prepared by the
Secretariat on the basis of the discussion and decisions of the Working Group
at its third session. £!

25. The Working Group noted that the structure and classification of the issues
used in the basic report on possible features of a model law (A/CN.9/201) and in
the working paper submitted to its third session (A/CN.9/WG.II/WP.35) as well as
the report of that session (A/CN.9/2l6) had been maintained in the presentation
of the draft articles so as to facilitate reference to the earlier discussions.
It was agreed that the order of the articles as well as the headings and sub­
headings would be altered once a clearer picture of the contents of the model
law had emerged.

Scope of application

Article 1

26. The text of two alternative versions of article 1 as considered by the
Working Group was as follows:

Alternative A:

Article 1

•

This Law applies:

(a)_ to arbi.tration agreements concluded by parties to a comme.rcial fir
economic/ transaction whose places of business are in diff~rent States L?r,
if their places of businesss are in the same State, where their contract
is to be performed outside that State or where the subJect-matter in dispute
is property situated outside that State!; if a party. has more than one .place ~
of business the relevant place of business is that which has the closest
relationship to /the contract and its performance! /the conclusion of the
arbitration agreement/; - -

(b) to the preparation and conduct of arbitration proceedings based
on agreements referred to in paragraph (a);

(c) to arbitral awards rendered i~ proceedings referred to in
paragraph (b).

Alternative B:

Article 1

(1) This Law applies to international commercial arbitration as
specified in par8Q'8.phs (2), (3) and (4) of this article.

6/ The draft articles prepared by the Secretariat are contained in
documents A/CN.9/WG.II/WP.31 and 38.
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(2) "Arbitration" covers arbitration agreements, the prepar~tion and
conduct ofarbi,tr-..tion proc:eedi11gs based on such ~nts whether or not
administered by a permanent arbitral institution, and the arbitral awards
resulti11g therefrom.

(3) "CQJIIIIlercial" refers to' the settlement of a dispute ar1.S1.ng in the
context of any commercial transaction for similar economic relationshiE!
/including supply or exchange of goods, construction of works, financina,
joint venture and other forms of business co-operation.L provision 01"
services, except labour under a contract of employment/.

(4) "International" are those cases where the arbitration agreement
.i!. concluded by parties whose places of business are in different States
for, if their places of business are in the same State where their contract
is to be performed outside that State or where the subject-matter in dispute
is property situated outside that State7. If a party has more "than one
place of business, the re!.evant place of business is that_which has the
closest relationship to /the eontract and its performance/ /the conclusion
of the arbitration agreement!.

m general

27. There was general agreement that the dratting technique used in alternative
B was more precise than that used in alternative A and that it should, therefore,
be used in the model law.

28. It was observed that a State could modi:f'y the provisions of the model law
when adopting it. However, it was not felt that an express proTisionto this
effect was needed.

Alternative B:

e Paragraph (2)

29. Under one view paragraph (2) was superf'luous and could be deleted. Under
another view paragraph (2) was useful in that it gave a broad definition of
"international commercial arbitration" and made it clear that it applied both
to ad hoc and to institutional arbitrations. It was also noted that·· the
definitLOn was similar to that used in respect of' the scope of' application of the
1961 Geneva Convention.

Paragraph (3)

30. There was general agreement that the. term "commercial" should be defined in
a broad sense. Different views were exPressed as to how this result could best
be achieV'~d, cu,pec:i&lly >inview of' the fact that. in some legal systems the term
"coDllllercial" is def'i~edDl()r~ narrowly than it is in others.

331. Under on~ view.i.i was unnecessarY toinclu4eadefinitiQnof' "commercial".
Furthermore, no d~finitiotJ. coulddelinea.te bet,\I'een the cases which should be.
included and those which should be excluded. .
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32. Among the suggestions made for altering the definition were that (a)~ full
stop be placed after the words. "commercial transactions 11 with the rest of the
definition deleted, (b) the word "commercial" be changed to "business",
(c) additional examples, such as investment, factoring and leasing be added to
the list of commercial transactions, and (d) the term "commercial" should be
defined by way of listing legal relationships Which were not commercial
(e.g. consumer and employment relations). If an illustrati'V'e list of commercial
activities were to be adopted the inclusion of "investment" was widely supported.
A combined approach was also suggested by which the provision would list
examples of both legal relationships which would be considered commercial and
those which would not be considered commercial.

33. It was also suggested that some of the problems might be solved by an
official commentary to the text.

Paragraph (4)

34. There was general agreement tha't the test of "il1terna'tionali'ty" should
depend upon 'the qharac'ter of the.Par'ties ra'ther than the subJec't matter of the
dispute.

3S. Under one view the de'termining tes't should be the na'tionality of the par'ties,
whether 'they were na'tural or legal persons. I't was suggested tha't for this
purpose the nationality of a legal person might be de'termined either by the
place of incorporation or by the element of control.

36. The prevailing view, however, was tha't the determinil1g test· should be the
place of business of the par'ties, even though it was recognized that the concept
of place of business was a complex one and could give rise to ditticulty of
application in certain cases (e.g. when 'the party vas temporarily doing business
in a State err when the dispute involved business activities of a State). It .was
sugges'ted that it was preferable to align the test of interna'tionali101' with that
in the 1961 Geneva Conven'tion and the 1980 Vienna Sales Convention.

Arbitration ~reement

Form, contents, parties, domain

Article 2

37. The text of article 2 as considered by the Working Group was as follows:

Ar'ticle 2

"Arbitration agreement" is an undertaking by 1)artiesl '!physical persons or
legal persons of priva'te oL.j)Ublic law/ to submit to arbitration all or certain
differences which have arisen or which may "arise between them in respect of a
defined legal relationship,whe'ther contrac'tual or· not /7 concerning a subject­
matter which could be disposed ot by agreemen't of the parties under" the
applicable law/.

•



•

•

A/CN.9/232
English
Page 9

38. It was agreed .that an "arbitration a.greement" should be defin~d as ~
"agreem~nt" rather than as an "1.U1dertaking" so as not to raise dQu'bts as to the'
difference.between an a.greement and an undertaking.

39. The prevailing view was that the term "parties" was pr~ferl!.'ble tQ' "physical
persons or legal persons of private or public law."It was observedthatth~

term---"parties" w~ sufficiently clear and its use .did D,ot lead the W()rking Group
to deal with questions of capacity, which it had decided. at its previo'g.s sessioIl
not to consider in the model law.

40. :rt was also decided. to.delete the words "conce;rning a subject matte:rw~ich
could be disposed ot by agreement under the applieable law. n It·· was .felt that
there was no need to reter to national law in this context. It was also noted
that at a later suage the Working Group would discuss the general question of
choice of law•

Article 3

41. The text ot article 3 as considered by the Working Gro9P was ~sf01lows:

Article 3

(1) The arbitration agreement, whether.an al."bitr.ation. cl!1use in a contract
or a separate agreement, shall be I concluded or evidenced/ in writing.

(2) "Agreement in writing" includes an agreement contained in a document
signed by the parties or contained in an exchange of ."letters, telegraJlmles or
communications in another, /visible and! sufticiently permanent form. The
reference in a contract to general ~onditions containing an arbitration clause
c2,.nsti."tutes an arbitration agreement provided that the contract is in writing.
/Hovever, an arbitration a.greement also exists where one party to. a contr.act
reters in its written offer, counter-offer or contract confirmation togeneraJ.
conditions, or uses· a contract form or standard contract, containing an
arbitration clause and the other party does not object, provided that the

. applicable law recognizes format~on of contracts in suchmanneI!.

A2. The prevaili~ view vasto delete the words "conclUded or evid7nced". It
was felt that they did not add any significant meaning to the provision. On
the other hand it was noted that the word "evidenced" could be interpreted to mean
that an oral agreement evidenced in writing would be considered to be a written
arbitration agreement.

43. There was general agreement that the model law should contain a broad
definition of that which constituted a writing, possibly broader than existing
texts on international commercial arbitrati.on. In this connexion it was agreed
that the words "in another visible and sufficiently permanent form" were useful
in that they referred to nevtechnological means of communicating and storing
data, including arbitration agreements. On the other hand it was noted that the
provision itself was unclear and it was not certain what technological means
would fall within its scope.
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44.., The idea of the second sentence of paragraph (2) referring to arbitration
agreements contained'in general conditions was approved in principle. However,
the Working Group thought that the term "reference" expressin'g the manner in
which an arbitration agreement became ~ part of the contract was too vague. In
this connexion several approaches were suggested. Under one view the text of
the arbitration agreement has to be before both parties in order to bind them.
Under another view a reference in the contract between the parties to general
conditions' or other documents containing the arbitration clause was sufficient.
As a middle grQund between these positions, it. was suggested that the document
containing the arbitration agreement must be referred to in the contract in
such a way that it becomes a part of the contract. The view was also expressed
that in the resolution of this problem account must be taken of the fact that
general conditions' are usually prepared by the economically stronger party.

45. In respect of the last sentence of paragraph (2)', it was noted that the
problem it considers frequently arises in practice. However, the Working Group

. decided to delete this provision since it raised difficult problems ot
interpretation.

4ft The Working Group considered whether national rules outside this model law
would govern an oralarbitration agreement. The prevailing view 1(aS that thism6.del
law was iJ?tended to gov!!rn all internatiol'l&l c~ercial arbitration agreements.

Separability of arbitration agreement

Article 4

"7~· The text ot article 4 as considered by the Working Group vas as 1.'olloYs:

•

Article 4
For the purposes of determining whether the arbitral tribunal has jurisdic­

t.ion, an arbitration clause which forms part ot a contract shall be treated as
an agreement independent of the other terms ot the contract. A decision by the
arbitral tribunal that the contract is null and void shall Dot entail ill2. Jure •
the invaliditY,ot the arbitration clause.

4i~ The Working Group agreed that the text of article 4 was satisfactory.

Effect of the asreement

Article 5

49. The text of article 5 as considered by the Working Group was as follows:

Article 5

A court before which an action is brought in a matter which is the Bubject ot
an arbitration agreement, shall at the request of either party, reter the parties
to arbitration unless it fI-'nds t'hat the agreement is null and void, inoperative
or incapable ot being performed.
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"0. There was general agreement that article 5 should be included in the ~del law.
There was also general agreement to include a provision along the lines of arti71e
VI, paragraph 1 of the 1961 Geneva Convention which would limit the period of t1me
during which a party could object to the jurisdiction of the court on the grounds
of the existenc:e of an arbitration agreement.

51. It was suggested that article 5 should be modified to permit a court ~o .
refuse to refer the parties to arbitration if an award made in such an arb1trat10n
could not be enforced in the State in question. It was pointed out, however,
that such a suggestion goes against the idea of this model law, which is to pro~ote

international commercial arbitration. Moreover, until the award has been made 1t
may not be clear whether it could be enforced in that State. In any case the
award might well be enforceable in other States •

Article 6

S2. The text ot article 6 as considered by the Working Group was as follows:

Article 6

A request for interim measures of protection addressed by any party to a
court, vhether before or during arbitration proceedings, shall not be deemed
incompatible with the agreement to arbitrate or as a waiver of that agreement.

". The Working Group was in agreement that the policy expressed by the current
text should be retained. It was suggested, however, that the provision should
be redrafted to express the view that it was the action of the court in granting
interim relief that was compatible with the arbitration agreement. It was
pointed out that the text of article 6 was based upon article 26(3) of the
UNCITRAL Arbitration Rules, ~hich were drafted from the viewpoint of the parties;
vhile a di fferent approach was appropri ate in a model law. . .

'4. On the other hand it was pointed out that the provision was intended to say
that a party had the right to request interim measures of relief from a court
pending the final 8318rd in the arbitration proceedings. This approach to the
que~.tion had already' been taken in ~icle VI, paragraph 4 of the 1961 Geneva
Convention. -.

56• The Working Group decided to retain the current text at this time.

56. A drafting suggestion was made that "any party" should be used whenever
multi-partY' arbitration could be covered and "either partY''' should be used onlY'
if two-partY' arbitration alone could be envisaged.
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Arbitrators

Qualifications, challenge (and replacement)

Article 7

57. The text of article 7 as considered by the Working Group vas as follows:

Article 7

A prospective arbitrator shall disclose to those who approach him in
connexion with his possible appointment any circumstances likely to give rise
to justifiable doubts as to his impartiality or independence. An arbitrator,
once appointed or chosen, shall disclose such circumstances to the parties unless
they have already been informed by him of these circumstances. tit
58. There was general agreement that the article vas acceptable. It was suggested
that the duty totiisclose v~ a continuing. one and that this should be reflected
more clearly in the wording of the article.

Article 8

59. The text of article 8 as considered by the Working Group vas as follows:

Article 8

(1) An arbitrator may be challenged only if circumstances exist that give
rise to justifiable doubts as to his impal"tiality or independence.

(2) A party may challenge the arbitrator appointed by him only for reasons
of which he becomes aware after the appointment has been made.

60. It was noted that the word "only" in paragraphU) (vhich vas omitted in the
French text) vas intended to limit the crounds for challenging an arbitrator
to justifiable doubts as to his impartiality or independence. It vas suggested
that this decision should be reviewed since there might be other grounds on
which a partY' should be able to challenge 811 arbitrator. In this connexion a
question vas raised as to the relationship between article 8 and article 11.

Article 9

61. The text of article 9 as considered by the WOl"king Group was as follows:

Article 9

(1) Subject to the provisions of article 10, the parties ~re tree to agree
on the procedure for challenging an arbitrator•

. (2) Failing such agreement, the following procedure shall be used:
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(a) A party who intends to challenge an arbitrator shall, within
fitteen dqs atter knoving about the appointment of that arbitrator
or about the circumstances mentioned in articles 7 and 8, send a
written statement of the reasons fori the challenge to the other party
and to all arbitrators-;

(b) When an arbitrator has been challenged by one party, the other
party may agree to the challenge. The arbitrator may also, atter the
-challenge,vithdrav from his off'ice. I~ neither case does this imply
acceptance of the validity of the grounds for the challenge;

Cc) If within /207 days after the challenge, the other. party does
not agree t2" the challenge and the challenged arbitrator does not
withdrav, /the decision on the challenge shall be made by the
Authority specified in article 177 /the challenging party may pursue
his objections before a court only in an action for setting aside
the award or any recourse against recognition and enforcement of the
awardl.

6~. It vas suggested that articles 9, 10 and 11 should be reorganized to make
them more concise" It was further suggested that the relationship between the
time-period of 15 days in paragraph (2)(a) and the time-periOd of 20 days in
paragraph (2)(c) should be more clearly expressed and that the starting points
of these time-limits should be clarified. It was noted that the implementation
of this observation may become unnecessary if in redrafting this article the
time-limits were deleted.

63~ Practical and theoretical arguments were presented in favour of both
alternatives in paragraph (2)( c ). A1though the view in tavour of the tirst
alternative received more support than did the second, the Working Group
decided to retain both alternatives for future discussion.

e Article 10

04. The text ot article 10 as considered by the Working Group was as follows:

Article 10

If, under any procedure tor challenge agreed upon by the parties, the
challenged arbitrator.does not withdraw or the challenge is not sustained by
the person or body entrusted with the decision on the challenge, the challenging
party may /request the Authority specified in article 17 to make a tinal deci­
sion..on the challenge/ !:pursue his objections before a court only in an action
tor setting aside the award or any recourse against recognition and enforcement
of the award/ ,

05, The Working Group deferred the discussion on this artiCle until the re~

arrangement of articles 9, 10 and 11 has been made in accordance with the
decision under article 9.
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Article 11

". The text ot article 11 as considered by the Working Group vas as follows:

Article 11

Unless the parties have agreed otherwise, the following procedure shall
be used in the event that an arbitrator Itails to act! Idoes not perform his .
functions in. accordance with the instructions of the-parties 'and in an impartial,
proper and speedy manner{ or in the event of the de jure or de facto impossibility
ot his performing his ~ctions:

(a) Any party who wishes that,' for any of these reasons, the mandate
ot an arbitrato!!. be terminated shall send a written sta:tement of the
reasons to the other party and to all arbitrators;

(b) It, within 1207 days after the notification, the other party does .not
agree to the termination of the mandate and the arbitrator does not with­
draw from his office, the party may request the Authority specified in
article 17 to make a final decision thereon.

61~ The view vas expressed that the provisions of this article were too detailed
and that a party might rely on them merely to prolong the arbitral proceedings.

68~ The prevailing view vas that the first altemative text in the square
brackets was more appropriate.. The second alternative text was considered to
be too broad in scope because it dealt both with cases in which the actions of
an arbitrator gave rise to challenge and cases in which the conduct of the
proceedings was not sufficiently expeditious.

69. It was suggested that the expression "fails to act" might in some cases not
be sufficiently precise and that some additional clarifying provisions might be
appropriate. It was concluded, however, that such further clarifications would
not facilitate the interpretation of the article and might make it too
intlexible •

Article 12

70. The text of article 12 as considered by the Working Group was as follows:

Article 12

In the event of the termination of the mandate of an arbitrator or in the
event o~ his dea~h or resignation during the course of the arbitration proceedings,
a Subst1tute arb1trator shall be appointed according to the rules that were
appl~cable to the appointment of the arbitrator being replaced,unless the
part1es agree on another appointment procedure [Or decide to terminate the
arbitration proceeding~.

71. The.Working Group accepted the principle of this article. It was understood
that art1cle 12 also covered the case where the mandate of an arbitrator was
terminated, or where an arbitrator withdrew from his off'ice, as a result of a
challenge in accordance with articles 9 to 11.

•
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72. The view was expressed that it should be made clear that the parties
may deviate from this provision. With such a clarification the last words
in square brackets could be deleted. A special provision was suggested for
cases in which the arbitrator named in the arbitration agreement became
incapacitated or died. It was thought that in such cases the arbitration
agreement should lapse. It was also suggested that the articles on challenge
and replacement should be placed after the articles on appointment of
arbitrators.

Number and appointment of arbitrators

Article 13

•
73. The text of article 13 as considered by the Working Group was as follows:

Article 13

(1) In arbitration governed by this Law, nationals of any State may be
appointed as arbitrators.

(2) An arbitration agreement is invalid [if] [j.o the extent tha1!7 it
accords one of the parties a predominant position with regard to the
appointment of arbitrators.

74. The Working Group supported the policy underlying paragraph (1) of
article 13. It was also agreed that such a rule should be addressed to the
national legislators,vho in some cases have restricted the freedom of the
parties in this respect, and not to the parties or to the party-appointed
arbitrators . One possible way to achieve that was to add to paragraph (1)
of this article the words "subject to the arbitration agreement". It was also
suggeste4 that this point could be made clearer by a provision that no p~rson

should be disqualified by law from being appointed as an arbitrator on the
ground of his nationality.

1'. As to paragraph (2) under one view it dealt with an exceptional situation
that did not' need to be regulated by the model Lav , Undel" .the prevailing view,
however, the model law should offer protection to a party when the other party
had a predominant position with regard to the appointment of arbitrators.

16. Arguments were· expressed in favour of both alternative wordings in square
brackets and no decision was reached. Under one view the arbitration agreement
giving a predominant position to one party should be invalid. In support of
this view it was stated that an arbitration agreement contrary to -the fundamental
principle of equality of parties should not be enforceable. Under another view
only the appointing procedure giving a predominant position to one party should
be inoperative while the basic agreement of the parties to resort to arbitration
should be respected.

'~. In discussing this article a general suggestion was made that it would be
useful to make it clear in the model law (possibly in a separate article) from
_~ich provisions of the model law the parties cannot derogate.
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Article 14

18. The text of article 14 as considered by the Working Group was as·£'0110","5:

Article .14

(1) Sub,ject to the provisions of article 13 (2), the parties are free
to determine the number of arbitrators.

(2) Failing such determination,

Variant A: three arbitrators shall be appointed.

Variant B: the number of arbitrators shall be equal, to thenumbe:r of parties
but increased by one if the number of parties is even.

Variant C: a sole arbitrator shall be a~pointed.

19. It was noted that the opening T..rords to this article "subject to the
provisions of article 13 (2)", vere erroneously included.

80. It was agreed that variant 3 in paragraph (2 )T..ras not acceptable. It was
pointed out that if a party '..rere to commence arbitration proceedings against
ten respondents in a single case, there '..rauld be one party-appointed arbitrator
by the claimant and ten party-appointed arbitrators by the respohderits.

81·. Important arguments weree:<?ressed in favoUr of variants A and C. Under
one vi.ev ; supporting variant A, I:loreweight should be ghren .to .the presumptfon
that a panel' of three arbitrators is more likely to guarantee e<tual treatment
of both parties. Underanot41er view the costs bfarbitratiOn m2.ke one
arbitrator more favourable. Under a third view the model law. should provide for
one arbitrator but that on the request of either party the .Authori~y provi.q~,d

in article 17 should have the power to decide that given the circumstances of
the case. there should be three arbitrators.

82. The \"orking Group decided to defer its decision on this point. It vas
suggested that in orderto.aid the.'tlorking (;rou!' .Ln making its decision
an evaluation Should be made of international commercial arbitration practice ,
taking into account that policies in regard to the nlli~ber of arbitrators may
diffe,rin international and national arbitration.

ArticJ.e J.5

83. The text of article 15 as considered by the W'9rking Group was as .·follows:

Article '15

(1) Subject to the proVls~ons of artlcle 13 (2), the parties are free
to agree on the procedure of' appointing the arbitrator or arbitrators.

(2) If' a party does not f'ulf'ill his obligations under an agreed appointment
!,rocedure, the other party may request the Authority specif'ied in article 17
to take the required measure instead.

•
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8~. The objectives of this article were supported by the Working Group. The
view was eXRressed that paragraph (2) should be elaborated to make it clear
that the Authority' specified in article 17 is the last resort after all other
attempts for appointment have failed. In this respect it was suggested that
a recourse to the Authority specified in article 17 should be available when
the appointing authority under the arbitration agreement fails to appoint the
arbitrator but that the diligent party must first apply to the appointing
authority before it can apply to the Authority specified in article 17.

•

85"~ As an alternative, it was suggested that when a party does not fulfill
his obligations under--~he agreed appointment procedure, the arbitrator
appointed by the diligent party should act as a sole arbitrator. In response
it was stated that such a result would be too harsh and could work well only
in. a legal system in which t.he courts exercised a higher level of supervision
than was provided for in these draft articles .

Article 16

&e. The text of article 16 as considered by the Working Group was as follows:

Article 16

(1) If the parties have not agreed on the appointment procedure,

(a) in an arbitration with a sole arbitra.tor, the arbitrator shall ­
be appointed by the Authority specified in article 1/;

(b) in an arbitration T..rit!1 three arbitrators, each party shall appoint
one arbitrator and the two arbitrators thus appointed shall a.ppoint
the third arbitrator;

[(cl in an arbitration with a number of arbitrators that is equal to the
number of the parties or a multiple thereof, each party shall appoint one

• arbitrator or the respective multiple thereofJ

[(d) in a multi-party arbitration with one arbitrator more than there are
parties, each party shall appoint one a~bitrator and the ad~tional

arbitrator shall be. appointed by the Authority specified in.article 17J

(2) If a party, in an arbitration referred to in paragraph (1) tb), [( c)
or (dV, fails to make the required appointment within [3Q] days after having
been so requested by the other party, or if, in an arbitration referred to in
paragraph (1) (b), the two arbitrators fail to annoint the third arbitra.tor
vithin [3q] days after their appointment, the app~intment shall be made by the
Authority specified in article 17.

81; There was general agreement that suppar-agraphs (c) and (d) of paragra'Ph (1)
could be deleted. It was suggested that a provision on multi-party arbitration
and on agreements for more than three arbitrators should be included in sub­
paragraph (b).

88. There was general agreement that the article should be redrafted to make
it clear that the parties should first try to reach an agreement on the
appointment procedure and that the provisions of this article should come to their
aid only if the parties were not able to agree.



A/CN.9/232
English
Page 18

Article 17

89'. The text of article 17 as considered by the Working Group was as follows:

Article 17

(1) The Authority, referred to in articles" 9 (2) (c), 10, 11 (b), 15 (2),
16 (1) (a), (d), (2) and ••. , shall be the (e.g. specific
chamber of a.given court, president of a specified court, to be determined
by each State when enacting the model law).

(2) The Authority shall act upon request by any of the parties or by the
arbitral tribunal, unless otherwise provided for in a provision of this Law.

( 3) The Authority, in appointing an arbitrator, shall have regard to such
considerations as are likely to secure the appo irrtment; of an independent •
an d impartial arbitrator and, in the case of a sole or an additional
arbitrator under article 16 (1) (a), (b) LOr (d)], shall take into account
as well the advisability of appointing an arbitrator of a nationality
other than the nationalities of the parties.

90. It was agreed that the name of the Authority would be left blank in the
model law and that each State which adopted the model law would have the
option of designating that Authority it thought most appropriate. It was
agreed' that in doing so the State should name a judicial organ".
A viev '..as expressed that the Authority should possess exper-i ence in the .
field of arbitration and, therefore, that it would be useful if its competence
would be centralized to the extent possible.

91. It was noted that the procedure to be used by the Authority would be
determined by the rules of c~:vil procedure governing that court.

92. . The general view was that the procedure be·fore the Authority should be
as expeditious as possible. For this purpose it was suggested that there ~

should be no appeal against the decisions o.f the Authority. Under another
view any provision in respect of appeal against the decl.sions of the Authority
should not be contra~r to the basic principles of court control of arbitration.
The proponents of this view suggest~dthat a final decision on this question
should be taken only after an analysis had heen made of all cases which the
Au~hority may be called upon to decide.

93. The question was raised as to the Authority of Which State should
exercise the functions of an Authority under article 17. In this connexion
differing views were expressed as to the nature of the rules which should
be.~et forth in the model law.

94. Under one view it is not appropriate te- ·set out special rules of -inter­
national competence of the Authority because such rules would have to be too
detailed. According to this view the question of international competence could
be left to general rules on international confiicts of competence.
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9'. Under another view the model law should have a system of rules on
intemational competence. Such a system should be based on the special flmctions
of the Authority. In this connexfon it was suggested that the place of
arbitration should be the primary criterion. In case the place ofa.rbitre.tion
had not been designated, the procedural law to which the arbitral procedure
'was subjected might be the appropriate criterion. It was also suggested that
the party refusing to co-operate in the appointing procedure should be put at
risk that the other party could seize the Authority of his cOlmtrJ.

96. Under a third view some rules on intemational competence would. be useful
and in this context the place of arbitration should be the decisive factor.
The Secretariat was requested to draft poorlsi.. to this effect and to
indicate that where the place of arbitration had not been decided, reference
should be made to the rules of private intemational law.

91·. In respect of paragraph (2) of this article it was suggested that individual
arbitrators could apply to the Authority in cases in which aot all the·.abe!". of
'the ...b:1t~al tribunal ".re. aonointied and therefore the arbitral tribunal could
not be constituted. It was ~so suggested that a.rbitrators should be authorized
to apply to the Authority only for appointment of other arbitra.tors and not in
other cases in which the parties could apply to the Authority.

9a. It was suggested that it would be useful to authorize the Authority to
consult an arbitral institution in the fulfill:ent of its tasks. In response
it was observed that the Authcrity was free to consult institutions of its choice
and that a special provision to this effect was uaneces sarv .

Arb1tral procedure

Plaee 0-; arbitraiiOll

Article 18

e ·99. The text ot article 18 as considered by the Working Group vas as follows:

Article 18

(1) The .parties to an arbitration agreement are tree to determine, or to
authorize a third person or institution to determine, the place where the
arbitration i8 to be held.

(2) . Failing such stipulation, the arbitral tribunal shall determine the place
ot arbitratiOll, having regard to the circumstances of the arbitration [", including
the convenienc::e ot the partie!!7. .

leO.It vas agreed that the words "including the. convenience of the parties" in
paragraph (2) should be deleted. It was stated that there are many other
circUlUtances to be taken into account and it was not appropriate to mention
only one ot them.
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Arbitration nroeeedin~s in general, evidence, e~erts

Article 19

l.OJ..The text of article 19 as considered by the Working Group vas as foll-Qlts:

Article 19

(1) The arbitral tribunal may conduct the arbitration in such manner
as it considers appropriate

(a) subject to .the provisions of articles 20 to 24 and any
instructions given by the parties in the arbitration agreement;

(b) provided that the parties are treated vith equality and that
at any stage of the proceedings each party is given a full
opportunity of presenting his case.

(2) The pover conferred upon the arbitral tribunal under paragraph (1)
includes the power to adopt its own rules on evidence and to determine
the admissibility, relevance-, materiality and weight of the evidence offered.
L!lotvithstanding the provision of paragraph (1) (a}, the parties may not
preclude the arbitral trib~al from calling an expert if it deems that
necessary for deciding the dispute~

102. It vas suggested that the vording of paragraph Cl} 'of this article
should emphasize more clearly that the parties are free to determine either
directly o~ by reference to arbitration rules the procedure to be folloved .
and only in the absence of such agreement by the parties may the flrbitral ....
tribunal c:.onduct--the arbitration in such a manner as it considers appropria.te.

103. The Working Group agreed to decide to vhat extent the provisions of
articles 20 to 24 should be mandatory in deliberations on each of those
articles.

10!l. It vas felt that the vords "at any stage" in paragraph (1) (b) might
be relied upon by a party vho vished to prolong the proceedings or to make
unnecessary submissions. It vas therefore suggested that the provision
be rephrased in order to eliminate this possibility.

105. In respect of paragraph (2 ) it vas suggested that the sentence i.n sq,uare
brackets should.be deleted. It vas felt that such a proTision unduJ.y re­
stricted the principle of freedom of the parties.

M6. It vas also suggested that the provision on the power of the arbitral
tribunal to adopt rules on evidence should be deleted.

Article 20

191. The text of article 20 as considered by the Working Group vas as follovs:

•
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Article 20

(1) It' either party so requests at any stage ot' the proceedings, the
arbitral tribunal shall hold hearings t'or the presentation of evidence by
vitnesses, including expert vitnesses, or for oral argument. In the absence
ot' such a request, the arbitral tribunal shall decide whether to hold such
hearings or whether the proceedings shall be conducted on the basis of
documents and other materials.

(2) All documents or information supplied to the arbitral trib~al by
one party shall Cat the same time] be communicated /JJy that partyJ to the
other party.

108. The Working Group was of the view that the rule in paragraph· (1) calling
t'or a hearing at the request ot' either party could be modified by the
agreement ot' the parties. However, it' th~ parties had not so agreed, the
rule was binding on tl1e arbitral tribunal.'

10'. The Working Group vas also ot' the viev that the parties could not
modity the rule expressed in paragraph (2) to the extent that i~ required
that all documents or information supplied to the arbitraltribunal by one
party had to be furnished to the other party. Hovever, the method by which
theyvere to be furnished to the other party could be determined by the
parties or by the arbitral tribunal~

lBl. It vu suggested that paragraph (2) might be moved to article 19 (I) (b)
&8 an example ot the principle ot' equality.

Ill. The Working Group expressed the viev that the provision allowing a request
for oral hearings "at any stage" ot' the proceedings vas too broad and that
this right should be appropriately limited so as to be available at the appropri­
ate stage ot' the proceedings in the interest of expeditious proceedings •.
A suggestion was made that a party should have a right to request oral hearings
only for substantive arguments but not for procedural arguments.

Article 21

114. The text ot' article 21 &8 considered by the Working Group vu as t'ollows:

Article 21

Botvithstanding the provisions ot' article 18, the arbitral tribunal

(a) hear witnesses and hold meetings t'or consultation among its
members at any place it deems appropriate, having regard to the
circumstances ot' the arbitration;

(b) meet at any place it deems appropriate t'or the inspection
ot goods, other property or documents. The parties shali be given
sufficient. notice to enable them to be present at such inspection.

l13~ It vu agreed that the text should make it clear that when vitnesses were
to be heard, the parties should always be given suft'icient notice to enable them
to be present at the hearing. Except tor the requirement ot notice, the
Working Group vas ot' the viev that the provision vas not binding on the
parties.



A/CN.9/232
English
Page 22

Article 22

11'. The text of article 22 as considered by the Working Group was as follows:

Article 22

(1) The arbitral tribunal may appoint one or more experts to report
to it, in writing, on specific issues to be determined by the tribunal.

(2) Unless otherwise provided in the arbitration agreement,

(a) A copy of the expert 'a terms of reference, established by
the arbitral tribunal, shall be communicated to the parties;

(b) The parties shall give the expert any relevant information
or produce for his inspection any relevant documents or goods that •
he may require of them. Any dispute betveena party and such·
expert as to the relevance of the required information or production
shall be referre'd to ~he arbitral tribunal for decision;

(c) Upon receipt of the expert f S report, the arbitral tribunal
shall communicate a copy of the report to the parties who shall
be given., the opportunity to express, in writing, their opinion
on the report. A party shall be entitled to ~xamine any document
on which the expert has relied in his report;

(d) At the request of either party, the expert, after delive.ry
of the report, JiayJ [Shal!7 be heard at a hearing where the parties
shall have the opportunity to be present, to interrogate the expert,
and to present expert witnesses in order to testify OD the points
at issue.

115. Regarding paragraph (1) it was agreed that the text should be clear
that this provision is subject to the contrary agreement of the parties.

116. It was also agreed that the requirement ot vriting in paragraph (1)
should be deleted. It was telt that the torm ot the expert's 'opinion could
'be left to arbitral practice and to the agreement ot the parties.

!J1. There vas general agreement that paragraph (2) should express only
statements ot principle and that the procedural elements should be deleted.
However, ditterent views were expressed as to which subparagraphs contained
statements ot principle. There vas wide support tor retaining subparagraphs (b)
and (d) and less support tor retaining subparagraphs (a) and (c). It was
suggested that some ot the pro~sions in paragraph (2) could be incorporated
in article 20.

118. There was general agreement that the word "shall" in subparagraph (d)
was more appropriate than "may" and was in line with the discussion ot
article 20.
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Interim. measures o't protection

Artiele 23

119. The text ot article 23 as eonsidered by the Working Group was as follows:

Article e3

The arbitral tribunal t:, it so authorized by the parties;) may order
LOr tak,ti], .at the request ot either p~Y. [an.v interim measures it deMl8
necessary .in respeet ot the subJeet-matter o~ the dispute, including]
measures tor the conservation ot the goods torming the subJeet-matter in
dispute, such as their deposit vith a third person or the sale ot
perishable goods. The arbitral tribunal shall be entitled to require
seeurity tor the eosts at such measures.

110. Ditferent views were expressed whether the existenee ot an arbitration
agreement implied that the arbitral tribunal had the right to or~er an interim
measure at proteetion. Under one view the arbitral tribunal eould order sueh
measures only if it had been authorized to do so by the parties. Under another
view the authorization to order sueh measures is presumed unless the parties
exeluded it expressly.

121. As to the type of interim measures whieh the arbitral tribunal.. should be
authorized to order, the view was expressed that the arbitral tribunal should be
empowered to order any interim measures of proteetion it deemed necessary. Under
another view the interim measures of protection whieh could be ordered by the
arbitral tribunal should be limited, e.g. to measures tor the conservation of the
goods forming the subject-matter in dispute.

122. It was suggested that as the basis for further discussion a text might
be dratted which recognized that an arbitral tribunal had an implied authority
to order interim measures of protection but that the types of interim measures
ot protection which eould be ordered by an arbitral tribunal should be limited.
It was fUrther suggested that it might facilitate the agreement on the
poliey to be foUowed it the question ot ordering interim measures of
protection.vas separated from the question of enforcement o-t the order.

523. It vas agreed to delete the words "or take" in the second square brackets.

Article 24

(1) I-t, vithin the period ot time fixed by the arbitral tribunal, the
claiJIIaDt has .-tailed to cOJlllllUl1icate his statement ot claim vithout shoving
su1'-ticient eause tor such tailure, the arbitral tribunal shall iss.ue an
order tor the termination ot the arbitration proceedings.

(2) It, vithin the period ot time fixed by the arbitral tribunal, the
respondent tails to c~ieate his statement o-t detence vithout showing
su1'ticient cause -tor such -tailure, the arbitral tribunal shall order that
the proceedings continue.
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(3)
fails to
failure,
tribunal

If one of the parties, invited in writine; at,}TasJfl.QJ...da~s .in
appear at a hearing, without shoving sut'ficienteausef'orsuch
the arbitral tribunal may proceed with the arbitration; if the
decides to do so, it shall notity the parties in writing.

advance,

(4) If one of the parties, invited in writing to, produce documentary
evidence within a specified period of time o'f'not less than ~OJ days, fails,
to do so, the arbitral tribunal may make the award on the evidence before it;
if the tribunal decides to do so, it shall notity.the parties invriting.

[( 5) The defaUlting party may,within 15 days. after issuance of the order
referred to in paragraph (1) or (2) or the notificationreferredtoi:n
paragraph (3) or (4), request the Authority specified in article 17 to
review the decision of the arbitral tribunal as to whether the conditions
laid down in the respective paragraph of this article weref'Ulfilled.]

Alternative B:

.Article 24,

If, without shoring sUffieientcause for the failUre,

(a) the respondent fails to cODDllunicate his statement of defe=e
vithin the period of time fixed by the arbitral tribUnal; or

(b) one of the. parties, invited at least /)'OJ days in
advance, fails to appear at a hearing; or

(c) one of the parties, invited in writing to produce documentary
evidence within a specified period of time of not .less than l20]
days rails to do so,

the other party may request the Authority specified in article 17 to
Liuthoriz~ [instruc'Qthe arbitral tribunal to proceed with the arbitration.

125. The Working Group supported the policy underlying paragraphs (1) to (4)
of alternative A. It was generally agreed that these provisions weresubjeet
to the contrary agreement of the parties. It was noted that in paragraph (4)
of article 24 (Alternative A) the words "without shoving sufficient cause for
such failure" had been erroneously omitted and should be added after the words
"fails to do so".

126. It was agreed that paragraph (5) of alternative A as well as the "entire
text of alternative B shoUld be deleted since they introduced a de~~ of
court supervision of international cODDllercial arbitration Which vas neither
necessary nor desirable. ' .

127. The view vase~essed that this article shoUld set forth principles in
a general ~ rithout detailed procedural rules.

ua. The Working Group was in agreement th,at this article shoUld in its
resUlt preserve a balance of equality between the parties. It was noted,
however, that it was difficUlt to preserve a formal equality since the parties
were in different .dtuations. The ,claimant has every' re.ason to pursue. his
claim if he believes iti.s justified, since otherwise he will ha~. incurred
expenses for. no substantive PUrPose. On the other hand the reSPondent may
fail to act in the arbitration so as to_impede its progress.
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129. It was suggested that the parties might be in a situation of greater
equality if the failure of the defendant to communicate his statement of
defence was treated as a denial of the claim. In such a case, even though
the respondent was in default in respect of the arbitral procedure, the
calimant would have to establish the merits of his case before the arbitral
tribunal.

130. It was suggested that the time-limits provided for in this article might
be too short, taking into account the distances and possible delays in
communications. It was also suggested that a flexible approach in giving
the arbitral tribunal some discretion in setting time-limits might be
appropriate.

131. The view was also expressed that it would be appropriate to make clear
in paragraph (3) that the arbitral tribunal should give a party a period of
time to show that he had sufficient cause for his failure to appear at aIt hearing.

Award

Types of awa:rd

Article 25

1~. The text of article 25 as considered by the Working Group vas as .follows :

Article 25

Where the arbitral tribunal makes an awa:rd which [ls apparentlV £ilidicates
that it iV not intended to settle the dispute in full. the making of such
aD (interim, interlocutory', or .partial) 'vt.rcl.....'.ot. ~l'Id'M.te -the ·· __t"e
of the arbitral tribunal.

133. The Workina Group agreed that it vas usetul to have a proTision on .awards
which do' Dot settle the dis'pute in tulle .-.

134. The Working Group was of the new that if an eDU'IIleration of different
types of awards not settling the claim in tull (Le. interim, interlocutory'
and partial) were to be retained at all, it should be made by way of illustration
only. B.r such an approach difficulties arising ~possible differences in the
_aning of these words in various legal systems would be avoided.

135'. '!be Working Group noted that both articles 25 and 34" seek to ensure the
continuation of the JIl&I1date of the arbitral tribunal in cases. of awards which
do not Settle the dispute in full and that eo-ordination in the drafting of
these two articles would be appropriate.

Making of aD award

Article 26
131). The text of "article 26 as considered by the Working Group vas as follows:
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Article 26

(1) When there are three or another uneven number of arbitrators. any
award ,8Jrother decision of the arbitral tribunaJJ shall be made by ["all or]
a majority of the arbitrators, provided that all arbitrators have taken part
in the deliberations leading to the award tor decisio~.

l{2) In the case of questions ot procedure, when there is no majority or when
the arbitral tribunal so authorizes,. the presiding arbitrator may decide on his
own, subject to revision, if any, by the arbitral tribtmal J

l!1. There was general agreement that this article was not mandatory on the
parties and that the article should so state.

J.38. There was general agreement that the actual participation of all the
arbitrators in the deliberations should not be a condition for the validity
of the award. The prevailing view was that it should be expressly stated
in this article that the award could be made by a majority of the arbitrators
provided that all the arbitrators had had the opportunity to take part in
the deliberations. Under another view such a condition was self-evident and,
if expressly mentioned in the Ilodel lay, could give rise to a wrong impression
that an arbitrator had a right to refuse to take part in the deliberations.
The proponents of this view therefore proposed that the "el la¥' should not
mention the condition that the arbitrators must be given an opportunity to
take part in the deliberations.

1.39. It was suggested that the wording of the article should leave no doubt
that the term "majority" means'more than half of all appointed arbitrators "and
does not mean 'more than half of those who made the award".

140. There was general agreement that the provisions of paragraph (2) should
be retained , even though it was recognized that it is not always easy to
distinguish between substance and procedure. The view was expressed that once
the presiding arbitrator decided a procedural question on his own, the other
arbitrators should not have the possibility to change his decision. However,
the prevailing view was that the arbitral tribunal should retain the possibility
of controlling all the decisions made by the presiding arbitrator.

Form ot award

Article 21

141.. The text of article 27 as considered by the Working Group was as tollows:

Article 27

(1) An award shall be made in writing and shall be signed by the arbitral
tribtmal. If, in arbitration proceedings with more than one arbitrator, the
sigaature of an arbitrator cannot be obtained, the signatures of s;:majority
of the arbitrators shall sUffice, provided that the tact and the reason for
the missing signature are stated.
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(2) An award shall be made at the place of arbitration (article 18). It
shall state the place where and the date on which it is made. LThe award
shall be deemed to have been made at the place and on the date indicated
thereinJ L'ailing such indication, the award shall be deemed to have been made
at the place of arbitration and on the date on which it is signed by the
arbitral tribunal.]

(3) The arbitral tribunal shall state the reasons upon which the award is
based. unless the parties have agreed that no reasons are to be given.
The arbitral tribunal is not obliged to give reasons for an award on agreed
terms.

142. The policy underlying paragraph (1) of this article was supported.
It was suggested that the words "arbitral tribunal" in the first sentence of
paragraph (1) should be replaced by the word "arbitrators" to make it clear
that it wac the arbitrators who must sign the award and not for example the
presiding arbitrator or secretary of the arbitraL.tribunal on behalf ot the
tribunal. It was also observed that in cases of arbitral tribunals composed
of five or lIlOre arbitrators the award could be valid even if lIlOre than one
signature was missing. It was agreed that paragraph (1) covered all" such

_.cases.

1'43. Regarding paragraph (2) of this article there was general agreement tha.t
as a matter ot principle the arbitral tribunal should make the award at the
place of arbitration. However, it vas recognized that for reasons of ' .
convenience of the arbitrators aDd the parties an award was often decided upon
and signed in some other place •

.a."lt. Under the prevailing view the model law should Dot make do~btf'ul 'the
validity of the award for the sole reason that the final agreement bY th~"
arbitrators on the award was not reached at the place of arbitration. It was
suggested, however, that the model law should not imply that the arbitral '
tribunal has a right to' state a ficti..tioUjl place of making the award. Therefore,
under this view no provision~establishing a presumption on the place' of making·
the award should be included in the model law. After the discussion it vas
agreed that the basis of turther discussions would be a provision to be'dratted
by the Secretariat providing that the place of arbitration should be stated in
the award and that the award is deemed to be made at the place of arbitration.

1\5. There was general agreement that paragraph (3) of this article was
acceptable.

Pleas as to arbitrator's jurisdiction

Article 28

146. The text of article 28 as considered by the Working Group was as follows:

Article 28

(1) /Subject to the provisions of Paragraph (3) of this article.1l' a plea
that the arbitral tribunal does not have jurisdiction, including any objections
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with respect to the existence or validity of the arbitration agreement, may be
raised only in the .,rbitrationproceeliin.gs and not later than in the.stateJllent
of defence .or, with respect to a cOunter-claim, in the reply tothecounte:r..
claim. LA plea that the ,rbitral .tribunal. has exceeded its terms. of reference
shall be raised during the arbitration proceedings promptly after the matter is
raised on which the tribunal is alleged to have no jurisdiction.T lWherethe
delay in raising the plea is due to a cause which the arbitral trib~&ldeeJlls
justified, it shall declare the plea admissible~

Ll2) The fact that a party has appointed, or participated in the appointment,
of an arbitrator does not preclud~ that party from raising a plea referred to
in paragraph (1) of this article~

LT3) Where either party to an arbitration agreement has initiated arbitration
proceedings before any resort is had to a court, a court subsequently asked to
deal with the same subject-matter between the same parties or with the question
whether the arbitration agreement was non-existent or null and void or had
lapsed, shall stay its ruling on the jurisdiction of the arbitral tribunal until
the arbit~al award is made, unless it has good and substantial reasons- to the
contrary~/

1-1. Under one view the policy expressed by paragraph (1), that court intervention
on the question of the jurisdiction of the arbitral tribunal should not be
permitted prior to the making of the final arbitr.al award, was correct. It was
said that in many countries courts are not prepared to act promptly on such
questions with the result that the arbitration might be unduly del~ed.

148. Under the prevailing view, however, while arbitral tribunals should have the
power to rule on their own jurisdiction, as is recognized under article 29, it
would be improper to divest the courts of a concurrent power to rule on the
jurisdiction of the arbitral tribunal. In regard to the wording of paragraph Cl),
this result was achieved by deletion of the word "only" in the first sentence.
It was noted, however, that this deletion did not affirmatively state the power
of the courts in this regard.

149. It was suggested that it should be made clear in the model law that the
arbitral tribunal could proceed with the case during the period a court was
considering whether the arbitral tribunal had Jurisdiction over the dispute.

150. With this recognition of the concurrent power of the court and the arbitral
tribunal the rest of paragraphs (1) and (2) were generally acceptable to the
Working Group.

151. The prevailinp: view was in favour of deletin~ p$rap:raph (:~). It was recognized,
however, that paragraph (3) derived from an existJ.ng convention and that it
should not therefore be discarded without a second consideration. As a possible
solution the Secretariat was requested to draft a text incorporating the basic
idea of paragraph (3) into an expanded article 5.

Article 29

·152. The text of article 29 as considered by the Working Group was as follows:
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Article 29

(l) The arbitral tribunal has the power to rule on its own Jurisdietion,
including any objections with respect to the existence or validity ot the
arbitration elause, in accordanee with the provisions ot article 4, or ot the
separate arbitration agreement.

(2) The arbitral tribunal may rule on a plea concerning its Jurisdiction
either as a pr~liminaryquestion or in the tinal award.

153. The Working Group was in general agreement with this article. Some suppOrt
was expressed tor an additional provision that a ruling by the arbitral tribunal
on Jurisdiction as a preliminary question should always be made in the torm of
an interlocutory award so a.s to allow an appeal to the eourts from the inter­
locutory award.

Article 30

154. The text of article 30 as considered by the Working Group was as follows:

Article 30

A ruling by the arbitral tribunal that it has Jurisdiction may be contested
by either party,

Alternative A: whether it was made as a preliminary question or in the
tinal award, only by way ot recourse against the award
under the procedure laid down in artiele •••

Alternative B: (a) it it was made as a preliminary question, /within
one month/ betore the Authority specitied in article 17,
which has the power to order the termination ot the
arbitration proceedings tor lack ot juriSdiction;

(b) it it was made in the tinal award, by way of
recourse against the award under the procedure laid
down in article ••.

155. Und~r one view it was not necessary to regulate the time for appeal
against a ruling by the arbitral tribunal since the decision ot the Working
Group in respect ot &r#.icle 28 would permit a party to resort directly to a
court at any time. The prevailing view, however, was that, despite the
possibility of direct resort to a court, it would be useful to regulate the time
tor appeal tor those cases in which a party chose to raise its objections
regarding jurisdiction betore thearbitral tribunal. Nevertheless, it was
generally agreed that .the tinal decision on this point could.. be t8.ken only after
the tinal wording ot article 2B had been established.

1". Under the prevailing view a·-Party should be able to contest a ruling by
the arbitral tribunal that it had jurisdiction only by recourse against the final
award, as provided in alternative A.

15.T. TDe Working Group was divided as to whether the parties should have the
possibility ot contesting & ruling by the arbitral tribunal that it had no
Jurisdiction. The Working Group reserved its tinal position on this point.
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Law applicable to substance of dispute

Article 31

156. The text of article 31 as considered by the Working Group was as follows:

Article 31

(l? The arbitral tribunal. shall apply the law designated by the parties
as ~ppllcable to the s~bstance of the dispute. LParties may so designate any
natl.onal law or..1. even l.f not yet in force, a pertinent international convention
or uniform law.:..l

(2) Failing such designation by the parties ,the arbitral tribunal shall
apply

Alternative A: the law determined by the conflict of laws rules which it
considers applicable.

Alternative B: the substantive law rules which it considers most
appropriate/: taking into account the various factors
of. the transaction and the interests of the parties7.
LSuch rules may form part of a given national legal
system or of an international convention or uniform
law, even if not yet in force~7

(3) The arbitral tribunal Lshall decide in accordance with the terms of
the contract and/ shall take into account the usages of the trade applicable
to the transaction. LIt shall apply any usage to which the· parties have agreed;
the parties are considered, unless otherwise agreed, to have impliedly made
applicable to their contract or its formation a usage of which they knew or
ought to have known and which in international trade is widely known to, and
regularly observed by, parties to contracts of the type involved in the
particular trade concerned~7

159. Under one view the model law should not contain conflict of law rules on
the substance of the dispute. It vas noted that such rules are complex and
cannot be reduced properly to short formulas. It was also noted that in some
States the rules on conflict of laws are contained in a single law or code
governing private international law in general. The introduction into this
model law of rules on the connict of laws for use in international cOJlllercial
arbitration would make it difficult for those States to assimilate the model
law into their legal system.

leO. Under the prevailing view, however, it would be useful to have general
guidelines as to the law applicable to the substance of the dispute in inter­
national commercial arbitrations. The Working Group decided, therefore, to
retain a text based upon this article.

161. The Working Group was agreed that the basic rule should be the autollOJQ' of
the parties to designate the applicable law. It decided, therefore, to retain
the first sentence of paragraph (1). It also decided that the .sentence should
be dratted so as to indicate clearly that the designation by the parties of
the law of a given State referred to the substantive rules ot law of that State
and not to its connict of law rules, unless the parties have otherwise indicated.
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lfi2. There was general agreement to delete the second sentence of paragraph u.),
It was felt that the designation of an international convention or uniform law
which was not yet in force in any State would cause difficulties in determining
the relationship between that text and the other national law applicable to the
substance of the dispute. It was suggested that such a text could become
applicable to the dispute only as a Part - of the contract and then only if the
Parties had so indicated. However, it was also suggested that the statement as
to the autonomy of the parties might be broadened in this article to enable the
parties implicitly to designate parts of different systems of law as applicable
to the substance of their dispute. It was suggested that the autonomy of the
parties could be broadened implicitly by a rule according to which "the tribunal
shall decide a dispute in accordance with such rules of law as may be agreed
by the par~~es".

16l. There was general agreement that alternative A of paragraph (2) was
preferable. It was agreed, however, that the choice of either alternative A
or alternative B would probably lead to the same result in practice.•

194. Under one view trade usages are part of the applicable law. Under this
view the obligation to apply trade usages was impliedly incorporated in
paragraph (1). Therefore, paragraph (3) could be deleted.

165". Under the prevailing view, however, the model law should contain an express
provision that the arbitral tribunal should decide according to the terms of
the contract and take into account the usages of the trade applicable to the
transaction.

186. It was agreed to delete the second sentence of paragraph (3). This
sentence, which was taken from the 1980 Vienna Sales Convention, was thought to
be applicable to contracts of sale and perhaps other international trade contracts
but not to be applicable to ~e other types of contracts which might give rise
to disputes subject to this law, such as investment contracts.

161. Noting the strong support for maintaining the autonomy of the parties in
choosing the law applicable to the substance of the dispute, a view was expressed
that similar freedom of choice should be given to parties in transactions having
international links to include a provision in their agreement that the model law
shall apply, thereby avoiding possible uncertainty in determining whether the
model law or domestic law applies. This view could be considered in connexion
with the next draft of article 1.

Article 32

168. The text of article 32 as considered by the Working Group was as follows:

Article 32

The arbitral tribunal shall decide ex aequo et bono /J:Jr as amiable
compositeur7 [only] if the parties have expressly authorized it to do so.

169. There was general agreement that this article was acceptable, even thOUgh
many States do not provide for such arbitrations. The prevailing view was to
retain both expressions ex aequo et bono and amiable compositeur in the model
law because under some national laws there mig.lott be a difference in meaning
between them.
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110. The prevailing vie\l vas to ,maintain the \lord "only" in the second square
brackets in order to indicate that the procedure \las an exceptional one.

Settlement

Article 33

111. The text of article 33 as considered by the Working Group vas as fo110\ls:

Article 33

Alternative A: (1) If, during thearbitration proceedings, the parties agree
on a settlement of the dispute, the arbitral tribunal shall
either issue an order for the termination of the arbitration
proceedings or, if requested by both parties and accepted by
the tribunal, record the settlement in the form of an arbitral
a\lard on agreed terms.

A1ternative B: (1) If, during the arbitration proceedings, the parties agree
on a settlement of the dispute, the arbitral trib'lmal shall,
if requested by [both parties] [a party, unless the arbitration
agreement requires a request by both parties1', record the
settlement in the form of an arbi tral a\lard on agreed terms,
unless the arbi tral tribunal has [good and substantiaJJ
Lcompelling] reasons, in particular grounds of international
publi c polies , not to 1'0110\1 that request.

(2) An a\lard on' agreed terms shall be made in accordance with
the provisions of articles 27 and 35 and shall state that it is
an a\lard [On agreed termaJ. Such an a\lard [has the same status
and executory force as] LShall be treated likft7 any other
a\lard on the merits of' the case.

lT2. There \las general agreement that alternative A of paragraph (1) \las
preferable.

lT3. Hcnrever, in this context a vie\l \las expressed that the procedure for
recording a settlement as an award on agreed terms Yould not be necessary it
the model 1a\l \lould provide for the enf'orceabili tyof the settlement agreement
as such.

lT~. It \las suggested that the arbitral tribunal should be empo\lered to record
a settlement in the form of an arbitral a\lard on agreed terms on the request of
either party. It \las pointed out that it is of't.en the case that only the party \lho
is to receive na,yment under the a\lard has an interest in converting the settlement
into an avard ~hich can then be enforced under the 1958 ne\l York Convention.

115. On the other hand, it \las noted that a settlement may be ambiguous orsu'b3ect
to conditions that might not be apparent to the arbitral tribunal. According to
this vie\l, \lhich received a majority of the support, there \lere fe\ler dangers of
injustice by requiring both parties to request an a\lard on agreed, terms.

116. The Working Group \las of the vie\l that the a,rbitral tribunal should have the
right to decide whether it \lould record the settlement in the form of an agreed
a\lard.
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Correction and interpretation of award

A...""ticle 34

111. The text of article 34 as considered by the Working Group was as follows:

Article 34

(1) LUnless otherwise agreed by the parties J within thirty days after the
receipt of the award, either party, with notice to the other party, m~v request
the arbitral tribunal

(a) to correct in the award any errors in computation, any clerical
or typographical errors, or any errors of similar nature; the arbitral
tribunalrnay, within thirty days after the communication of the award,
make such corrections on its own initiative;

(b) to give, within forty-five days, an interpretation ofa specific
point or part of the award; such interpretation shall form part of
the award;

(c) to make en additional award as to claims presented in the arbitration
proceedings but omitted from the aW'ard; ifthearbitral tribunal considers
such request to be justified and that the omission' can be rectified with­
out any further hearings or evidence, it shall complete its award within
sixty days after the receipt of the request.

(2) The provisions of articles 27,paragraphs (1) and (2), and 35 shall apply
to a correction, interpretation or an additional award.

118. The Working" Group was in general agreement that the arbitral tribunal should
have the right to correct any errors in computation, any clerical ortypograpb,ical
errors, or any errors of similar nature as provided in paragraph (1) (a), and
that the parties should not be able to stipulate to the contrary. TheWorking
Group did not feel, however, that the time-limit of 30 days was of a similar
mandatory character.

l.c19. In respect of paragraph (1) (b) the prevailing view was that the right of
a party to request an interpretation of the award was not subject to the contrary
agreement of theparties~ The Working Group was not in agreement uto ::whether­
the interpretation should form part of the award end it w$S decided to put this
portion of the paragraph in square brackets.

I8e.The Working Group agreed to retain paragraph (1) Ccl. The WorkingG:r'O\lip,.
also agreed that· the provision was not binding on the parties.

181,. A question was raised and referred for later decisi<;m as ·to whether it was
preferable to pr~vide in each article of themc>del la.W'W'hether that article or
a part of'it vas binding on the parties or whether it was preferable to have a
sinlae provisi~I1o:n.that subject.
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182. It was noted that the time-limits should be in harmony with the time-li~~ts

for "attacking" an award in the courts.

183. The Working Group also noted that this article should be harmonized with
the provisions of articles 25 and 36.

Delivery and registration of award

Article 35

184. The text of article 35 as considered by the Working Group was as follows:

Article 35

(1) After an award is made under article 27, copies thereof signed by the
arbi tral tribunal shall be communicated to the parties.

(2) Upon request by ~the partie~7 {either partil, the original award shall
be filed with the Authority specified in article 17. E'"his provision shall not
be interpreted as making such filing a pre-condition for recognition or
enforcement of the award.]

185. There was general agreement that paragraph (1) should be retained. It
was suggested that the words "by the arbitral tribunal" should be replaced
by the words "by the arbitrators in accordance with article 27" • It was also
noted that arbitrators sometimes withheld their award until the parties had
paid the fees and expenses for the arbitration and that this practice should
not be precluded by the model law.

186. The Working Group decided to delete paragraph (2).

Executory force and enforcement of award

Article 36

187. The text of article 36 as considered by the Working Group was as follows:

Article 36

Alternative A:

Alternative B:

Subject to any multilateral or bilateral agreement entered
into by the State in Which this Law is in force, an arbitral
award as defined in article 1

.An arbitral award as. defined in article 1 and considered as
a domestic award in the State in which this Law is in force

shall be recognized as binding and enforced in accordance with
the following rules of procedure:

(a) .An application for recognition and enforcement of an
arbitral award shall be made in writing to [J,he Authority
specified in article 117;
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(b) The party applying for recognition and enforcement shall,
at the time of the application, supply the duly authenticated
original award or a duly certified copy thereof and the original
arbitration agreement referred to in article 3 or a duly certi­
fied copy thereof. lif the said award or agreement is not made
in an official Language of Lthe Authoritv Lthis Stat~, the
party applying for recognition and enforcement of the award
shall produce a translation of these documents into such
language, certified by an official or sworn translator or by
a diplomatic or consular agentJ

18th There was general agreement that the model law should provide a uniform
system of en force abili ty for the international awards rendered in the country
which adopted the model law. It was also ap,reed that if according to the law of
that country enforceability of such international awards was recognized under
less stringent conditions than those of the model law, the less stringent
conditions should prevail.

la,. The ',.lork:inF; Group requested the Secretariat to prepare as a separate article
draft provisions on the enforceability of international awards rendered abroad.


