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IKTRODUCTION

1, The United Hations Ccmmission un International Trade Law, at its first session,
gecided vo include in its work programme, as a priority topic, the law of
internacional commercial urbitration.i The Ceommissicr requested the Secretary-
General "to prepare ¢ preliminary study of steps that might be taken with z view

to prarwoting the harmonization and unification of law in this field, havirg
particularly in mind the desirabilily of avoidiag divergercies smeng the diiferent
instrutents on this su‘a,ject".g This preliminary study, prepsred by the
Secretariat,z/ is sucmitted pursuant to the Ccommission's request.

2. This repori consists of four chapters. Chapter I cenvains o review, on &
cemparative casis, of the provigions cof certain internaticnal instruments in the
field cf international cocrmercial artitration. 7lhe provigicns cf thewinstruments
have beer grouped and ccmpared from the polnt of view of the principal phases of
the process of arcitraticn: the arbitraticn agreement, the arvitreiion proceedings,
the award, &nd uhe recognition and enfcorcement or awards. Chagter II discusses
siilarities and dissimilarities found in the instruments examined cnd, on

certain matiers, ccantains preliminary suggesiicnc as to what would eappear to be
decirable solutions. Chapter III reviews lhe relationship tetween national law
~and international ccumrercizl arcitration. Chapter IV discusses ceriain weasures
rveccuended by Unived Liations crgans and other possibie measures which mipnt oe
adopted for the purpcse Of prowcting the harmonization ard unificeticn of lew ik
this #ield end reducisg or eliiminating divergencies among the different istiruwents
on the subject. '

Z. The review is nct intended to be an exhuuslive study of the provisions of all

instrusents relating to internaticnal ccumercial arbitration. & nuaber cf

/ NPT . s P . P p .
1/ See 0fficial Records of the General issembly, Twenty-trird Sessiorn,
Sucplement oy 20 (57210, vare. ¢ ot o B0

ot . - ~1
oy 2 oat Lp. P3-C4.
%/ G This preliminary ctudy, Dr. Hdzritin Dewke, Yrofess

.
iden: ¢i the ;
niter-smerican Jarnertizl

¢ Yhe HJecreiariat,

‘) .
Universilty @nd formerly Vice-Fres
croitration fssceiaticn and Vice-Chairuon oni

Arbitealion Counricsilen, gerved as consulian®
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.
instruwents, for instance, nave not teen ccnsidered,i/ and ne attempt hias been
rade Lo identify all guestions reloting to the instrucents reviewed,

b, The internationul instruments reviewed in chapter I of this report arve
listed velew. fThey are grcouped as follows: (a) Internzbicnal agreements and
cther instruments in force, (b, Interraticnal agreewents not yet in force, draft

internaticnal agreements, and other draft instruwents, snd ) arkitraticn rules.

(a) International zpreements and other instrurents in force

Internaticnol uwRreetrents

(2} Treaty on the Law of lrccedure approved ty tihe Scuth American

Congress at Mcntevideo on 4 January 1889 and revised at Montevideo
en 19 March 1240 (hereinafter called the Mentevideo sgreement). .

{2} Geneva Protucel on arbitraiicn Ciauses of S Ceptewrber 1G22
vrepared under the auspices of the League of Naticns

L

. N . \
{hereinafter calied the Geneva Frotecccl).

~
N
~e

Geneva Convention on the Execution of Foreign arcitrali [uards

of 26 September 1627 prepared under the suspices of the League
. . ; - .. - - \ . \

of Nations i{hereinafter called the Geneva Conventici,.

~~
g
~—r

Bustamente Code of 1928 (hercinalter calied the Bustawante Code).

L~
AR
~

Conventicn on the Reccgniticn end Enforcerent of Fereign Arcitral
fwards of 10 June 1955 prepared under the cuspices of the Unitved
Hations {(hereinafter called the UL Ccnvention).

0} EBurcrean Convention cr Internaticnal Ccumercial arbitration ov
21 April 1661 prepared under the auspices of the United Naticns
Zeonomic Commission for Europe (hereinafter called the Buropean
Conventicn).

(7; igreement relating to ippiicaticn of the Eurcpean Conventicn on
International Ccmmercial Arbitraticn of 17 Uecenber 35062 rrepared
under the ausplces ¢t the Ccun¢ll of Zurope ‘hereinafter called
“the CE -grecment).

Investicent Digpuiec Loouwe

B Zcnventicn on
i 20 Mureh 1200 ratared

S nELic

ne
ci’ institations, sucn
Inter-acericar
rmies of
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Other instruments

(9)

(4)

(5)

(6)

(1)

’

)

t

The General Conditions for Delivery of Gceds Between Organizations
of the Mewber States of Comecon of 19€8, prepared by the Council
of Mutual Econcmic Assistance (hereinafter called the Ccmecon GCD).

(b) ZInternaticnal agreements not yet in force, draft
internaticnal apreements and other draft inctruments

Draft of a Uniform Law on Arbitraticn in raspect of Internaticnal
Relaticns of Private Law prepared in 1937 and revised in 1953 by
the International Institute for the Unification of Frivate Law
(UNIDROIT) (hereinalter called the UNILCROIT Lraft).

Draft Convention on Internatioral Commercial Arbitration of 1950,
orepared by the Inter-imerican Juridical Ccmmittee (hereinafter
called the C.8 Draft Conventicn). e

Draft Uniform Law on Inter-American Ccmmercial srbitration of 19506,
prepared by the Inter-American Juridical Cocmmittee (hereinafter
called tihe OAS Draft Uriform Law)

European Convention providing a Uniform Law on Arbitration of 1660,
prepared by the Council of Europe (hereinafi:r called the CE Uniforxm
Law).

The anaex to the Draft Convention on the Protection of Foreign
Property of 1967, prepared by the Organization for Econcmic
Co-operation and Developrent. (The rnnex relates to the Statute
of an sArbitral Tribunal and is referred to herelnafter as the
inncx to the OECD Draft).

Protccol on the Reccgrition and Enforcemert of Arbitral Awards

of 1667, prepared ty the Council of Europe (hereinafter called
the CE Frotocol).

(¢) Arbitration rules

prepared

Rules on Internaticral Ccmmercial Arbitration cf 1950,
celled the

By the Interrnatioral Law issocialion (hereinafter
Cepennagen Rules).

kules on Jrbitration in Internatiornszl Frivate Luw contained in
the tescluticrns cf the Internatioral Law Institute adopled ir
esterdam in 1957 {(iuste ram Rules) z2nd in feuchatel in 1u59)
{Heuchftel Bulec). (The unified texi of tire rules ccnizined in
voth resoclutions is referred to herein .er as the Heuchdtel
Rules ;.
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(3) ECAFE Rules for International Commercial Arbitration of 1666,
prepared by the United Nations Econcmic Commission for Asi
and the Far East (hereinafter called the ECAFE Rules).

a

(4) Arbitration Rules of the United RNations Econcmic Ccmmission for
Eurcpe of 1566 (hereinafter called the Eurcpean Rules).
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I. REVIEW OF INTERNATIONAL COMMERCIAL ARBITRALION INSTRUMENTS

A, DPRELIMINARY QUESTIONS

5. The concept of irnternaiional commercial arbitration is not specifically
defined in any of the interrational iustruments on the sucject. The basic
elements ¢i the concept, however, are reflected in the initial or pvreliwinary
articles of sowe international arbitraticn instrunents, in those provisions
which define the scope of application of such instruments.

S The scope of application of an interrational arbitration instrurent is
usually defined by a description of the types of arbitraticn zgreements which
are to be covered by the iastrument. Such a description is generally twofcld,
involving” 1) & reference to vhe might be partiesito such arcitrailion agreewents,
and {2} a reference toc the disputes to Le covered by such arbitration agreements.

For exaaple, article I.1 of the Burcpearn Conventicn states, on the cuesticn of

the scope of arpiication of the Ccnventicn, that the Conveation shail apply
o arbitraticn zgreements concluded for tine purpnse of settling disputes arising
irow international trade between physical or legal perscns having, when conrcluding
the agreement, their habituzl place of residence or their seat in differert

Contracting States".

~

(e Soiie aspects of the provisicns of irnterrnatioral arcitration instrwicatis

relating to the questicn c¢f their scope of applicaticn are referred to in Part 4

B telowu.

ct

and Far
Se Part A refers to the provisions which concern the guestion of who might be
parties to the arbitration agreements covered by a particular instrument. Part B
refers to the provisicns which ccacern the disputes to be cnvered by suen
arbitraticn egrecments.

L. Frcvisizrs in

apzlilzllln -
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apply should, awong other requirements, be arbitration agreements concluded between
"vhysical and legal persons',

1u. The pBurcpean Convention ia article IT.1 expressly includes within its scope
of appiication arbitration esgreemenis to wiiich "legal persons considered by the

law vhich is apvlicablc to them as 'legal perzons of puplic law'"' are pariies

ll. ﬂhy ECAFE R' ¢s in article 13 contain specific prowisicons tu the effect

-

hat dl.,wLeu referable to arbitraticn under the Rules may include ithcse to

ich a Govermneantl orx state tracding agency in party.
J12. The jurisciction of the Internatisnal Cenire fcr Settlement of Investument

Disputes estsblishea under the IBRD Jonventicn

[N

arplies, in terms <f Article 25 o
tiie Convention, to a dispute betueen "a Contracting State (o1 any constituent
sub-divisicn or agency of a Contracting State designated tc the Centre vy that
tate) and o national of ancther Ccntracting State”.

13. The coumzcnly accepted reaning of the expressicn "legal persons” would

seem 1o inciude States and state agencies, as well as state-owned cr
stote-contrclied institutions. i matter to be ncted in this connexion is tnat,
in cases where 3tiates cr state agencies cor state-ouned or state-controlied
instituticu: arce iavclved, qguesticns may arise as ic the applicability of the
orinciple of sovereign imumunily. VWhere the defence of sovereign immunity

invoked, the question ic usually one of soume difficulty, as views differ as tc

thie scope cf the defence,~/

\b) EResidercc or zeal of vartics

14, 4 pumber of interneticnal instruments limit the scope of their application
to arbitration agreements concluded Letween parties whe have their place of

residence c¢r secat in diff'erent countries,

5/  E/CCNF.26/SR.C3, ». 5. Sce P. Contiri, "Intern ticnal Commercial Arbltraulon

- The Jnitec the ouriticon snd Enfcreesment of
¥aredon Aot b L mE i cae d 2 o apas ot e T.o {1050
nreion 2ruitrzl dvovds : the American Journal of Townarative Lew (195G,
S e s
Gy ce 'Sywrcsiun on Siate
y, ¥ei 4, pp. 2hl-s23,

N

2nen Government-Cune
Zarkis LLulnal of

zvid, 'The Metheods of
{1283Y, o1, 1C, p. 265,
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15. The ECAFE Rules require in article I.1l (c) that the parties should be
residents of different countries. The Geneva Protocol in article 1 requires
that the parties should be "subject respectively to the jurisdiction of
different Contracting States".

16. Article I.1 (a) of the European Ccnvention provides that the parties should
have "when concluding the agreement, their habitual place of residence or seat
in different Contracting States". Article 1 of UNIDROIT's Draft Uniform Law
states that the Uniform Law “shall apply when, at the time an arbitration
agreement is concluded, the parties thereto have their respective habitual
residences in different countries where the present law [Zhe Uniform Law/ is

in force".

17. The European Convention and the UNIDROIT Draft, therefore, would also seem. .-
to apply in a case wiere parties resident in different States at the time of
th> agreement are at the time of the dispute resident in. the same country, or

in countries where the Conventicn is not in force.

(¢} Netionelity of the parties

18. The orly international instrument which contains & reference to the
nationality of the parties is the UNIDROIT Draft. Article 1 of the Draft, when
dealing vith the question of the residence of the parties in relation to the
subject of the scope of application of the Uniform Law, states that the
nationality of the parties shall not be teken into consideration.

2, Provisions in international 1rstruments concerning their scope of
appllcatlon - disputes referable to arbitration

(a) Existing and future disputes

19. The que.cion whether an international instrument is applicable both to the
arbitration of'existing disputes and to the arbitration of future disputes
assures lmportance pecause c¢f the fact that in a number of countries the
requirements for the conclusion of arbitration agreements relating to existing

disputes (the "submission" cor the "compromis") differ from the requirements

for the conclusicn cof arbitration agreements relating to future disputes.7

7/ Istvdn Szdszy, International Civil Procedure (A.W. Sijthoff - Leyden) (1667)
p. €Ch,

/e
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20, A nurber of international instruments pointedly include within their scope
of application existing and future disputes. The expressions used in the
instruments for lhis purpose vary.

21, The CiS Dralt Uniforw Law in Article 1 and the Comecon GCD in paragraph SO
used the expression "differences thal way arise".

22, The CE Unifecrm Law in article 1, the ECAFE rules in article I (2) and the
United Ratiocns Convention in arvicle Il (1) refer to any dispute whica has arisen
or may arise. The expressions used in the Geneva Frotccol in article 1 are
"existing or future dirfferences" as weli as "all or any differences that may arise".
25+ Tine Copernhagen Rules also expressiy iaclude wiihin their scope of application
both existling and future disputes._ Acecrding to rule 9 of tne Copennagen Rules,
in the case of an exisling daispute, a special suunissicn to arbitration should be
gigned if "legally requirec in the couniry where the arbiyration takes place or
where the award is to take effeci”,

24, The Zurcpean Convention in article I.1 (a) uses the expression "disputes
arising frcu...", and article 25 of the IBRD Conventicn uses the expression "any
legal dispute arising out of,..". Tie expressicns would seem to include bota
existing and future digsputes,

25. Other international instruaents, however, such as the iwontevidec Agreement,
vhe puropean Rules and iie ULIDRCIT Lraft, do not seem e make special reference

to existing and future disputes, or any differentatisn teilween sucn disputes.

(b) Subject--atter of disputes

26, The disputes to which the varicus international arvitration instrusents are
intended to apply are characierized in broad terus from the point of view of the
nature of their subject-mzaticr. . _

27+ The relevant provision of article 3 of the UNIDRCIT Draft, for exauple, reads
as follows: Auy rerson may subait to arbitration any right which he is conpetent
to dispose ofe' The Genevz Frotoecl in article 1 refers tc disputes "relating to
comercial maiters or ¢ any olher watzer capaile of settlesnent Ly arcvitraticn".
Ti:e reference in arivicle i.lzed Kzlions Coaventicn is te differences

"in respect wo 2 defined

asiip coniraciual or nci corcerning
& supject wailter capaltle vy ariitration™., The OF Uniforms Law in
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articie 1 speaks of disputes arising out of a specific legal relationship and

"in respect of which it is permissible to ccupromise”,

28. The corresponding provisions of other instruwments contain the qualification
that the disputes should relate to comuercial matters or should arise out of
intcrnatiovnal trecde, cr cuntain other qualifications Lo similar effecl., The
expressicn used in artidle 5 of Ll bMontevideo Agreewent is "eivil and ccammercial"
matters. The European Convention in article I,1 (a) refers to "disputes arising .
from internaticnal trade"; the C43 Draft Convention in article 1 and the O4S
Draft Unifore Law in articles 1 and 2C, to controversies cn "a mercantile matter":
and the Ccmeccn GCD in paragraph 90, disputes arising out of or in connexicn withn
contracts of internatiornal sale of goods.,

29. The provisions contained in the ICAFE rules are rather different. Article 1
of the ECAFE rules states that the rules are applicable to the arbitraticu of
"disputes arising from the interuational trade of tne ECAFE region", but article 1
also contains the clarification that "disputes arising frem international “rade
would inciude disputes arising out of contracts concerning industrial, Tinancial,
engineering services or related subjects involving residents cf different
countries".

30. Article I.5 of the United Fations Convention permits States to wake
declarations to the effect that they "will apply the Convention only to
differences arising out of legal reiaticnships, wheiker conlractual or not, which
are considered as ccwmrercial under the national law of the State maring such
declaration". A similar provision is contained in the Geneva Protocoi. Ahrticle 1
of the Protocol enables each Contracting Stave to restrict its oblization Lo
caforce foreign arbitral awards to awards relating to contracts “considered as
ccamercial under 13157 national law",

1. A matter tc be noted, in this connexicn, is the fact that differences may
exist between national laws on, for exampie, such a question as whether a
particular malter should be regarded as falling within the score of "internstional
trade"; and such differernces could on oceagion lead 4o uncertainty as to the

arcitrability of a parcvicular dispute., For instance, ir scme countrics
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. N N - . ¥/ .., . .
anti-trust dicputes may not be relerred to arbluraulon,—/ vwihercas in other
ccuntries the arbitration of such disputes is permissible. Siwmilarly, there are
differences in national laws on the question whether a dispute esswciated with

a contract vut involving = tort wmay bLe referred to arbitraticn.

retizicn
gchieqsper

Iaw,
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B. THE ARBITRATION AGREEMENT

1. Form ef arbitration agreerent

32. The majority of international arbitration instruwents relate ouly to
arbitration agreecuents which are in written Torm. As a watter of fact,

arbitration agreements are in practice generaliy expressed in written Torm.

(a) lio requirement as to written form

33+ The ECAFE rules and tie Geneva Protocol are, hcwever, exceptional in tiis
resgect. They are not arplicable solely to written arbitration agreements.,

3h. Article I.2 of the ECAFE rules states thac the rules apply in cases where
-parties-have "agreed" tnat disputes shall be referred to artitration under tae
ECAFE rules. The agreemwent of the parties may be included in their contract or,
if not so ihéluded, may be concluded separately by the parties after z dispute

has arisen.

35. Article 1 of the Geneva Frotocol refers only 2 "an agreement Ly wiich tie
rarties tc a contract agres to submit all or any differences that may arise in

connexicn with such a contract”.

26. The provisions of the European Convention are also exceptional in this
_connexion. article I.2 (a) of the Convention provides that "ia relations between
States wnose laws Qo not reguire that an artiiration agreement be wade in writing,
any arbitration agreement /may be/ ccancluded in the fora authorized vy these laws'.
It is the cnly international artitration instrument which contains such a

provision.

(b) Recuirewent as to written form

7. Awong instruments which contain requirewents as to written form, noticeable
differences exist.

%5, Some instrurents meraly recuire thut ac arbiteaticn agreszsent snculid te

in vritiog". & provision to this effect 1o eontained in article 2C of the G
Draft Jrifeorw Law. & similar wrevisicr iz contained in artic:e

’

IBRD Ccrventica. “nder =zrticle 25 (1) tae jurisdiction of the Intersalivnz

[

Centre Tor Settlement of Investwent Dismatos vould exiend to éisputesr whica sae

rarties "censent in writing tc sutmit to the Centra",
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39. Signature of the arbitration agreement is a specific reguirewent in certain
instruments. The European Convention in article I.2 (a) requires that the
agreement be “"signed by the parties". The CE Uniform Law in article 2 and the
United Nations Convention in article IL.2 require that the agreement te "in writing
and sigred by the parties"

L0, A different fermulation contained in article & of the UNIDRCIT Draft reads
taus: "An arbitration agreemcnt or any modlflcauloﬂ thereof must be proved by
documents demonstrating directly cor indirectly the intention of the parties to
submit their differences to arbitraticn." A similar provisicn is also contained

in article 2 c¢f the CZ Uniforwm Law.

(¢) Definiticn of notion of "ir writing"

4. The United Nations Ccnvention in article IIL.2 defines the expression "agreement
in writing" in these terms: "The term ‘'agreement in writing' shall irclude an
arbitral clause in a contract or an arbitration agreement, signed by the parties
_or contained in an exchznge of letters or telegrams.”
52. The expression "artitraticn agreement" is defined in article I.2 (a) cf the
Buropean Convention. The definition mentions tne forwms referred to in tne
definition ccntained in the United Nations Convention, but alsou includes an

additional form, namely, communication bty teleprinter.

(@) Interpretation of reguirements as to written form

43. Uncertainties may, of course, arise from time to time as to the exact mearings
of these provisions as to form in international arbitration instruments, which may
affect tne validity of an arbitration agreement.

Lk, For example, in a recent decision a court in Geneva refused to enfcrce in
Switzerland, under the United Nations Conveantion, an award made in the Netherlands,
on the ground that the expression "an excnange of letters" contained in

article IL.2 of the “onvention required that a provosal rade in a writtea coffer

to tne effect that disputes be referred to-arbitration shculd have been accepted

excressly, and not, impliedly, through the crening of a letter cf credit.2

[=]

2V}

o
gl

Martin Schwartz, "La Forme Xerite de 1'irt. II, 21. 2 de la Conventicn de
rew York pour la Keconnz 1s:aﬂce et 1l'bxecution des 3entences Arbitrates
:t-arLeI es du 1C juin 12 in Revue 3uisse de Jurisvrudence (1948), wvol.
r. 49; znd for the texs D‘ the decizicn ¢? 5 June 1807, in tae case cf
Joiie van Walsum, H.Y. v, Chevalines S.4., itid., ©. 56. ;
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Ls. An element of unecertainty, as to the forms of agreement reguired under
international conventions, may also be presenl waere the provisions ol international
instruments make reference to requirements under "national laws". The exact
requirenenis of "national laws" may not always be apparent. Cne example of such

]

& rveference tc "national laws" is contuined in article I1.2 {a) of the Lurcpeac

Convention. (Jee paragrapn 30 abova,)

[rd B

e T.:e contert of the arcvitvation zgresment

(a) Tauality of the rarties

LG, 4 pr.-isicn to the effect that an arbitration agreenent shall not Le valic

if it gives one cf the parties a privileged poscition with regard te the zppoinbuent
_of arbivrators is contaired ic article 3 ¢of the Ch Uniiuvrw Law. S -
47+ It 1s possible that a2 requirement of this kind wignt lead to a reduction in

the aumber cf cases where contracts formulated by econcumically cironger parties

—=J

must usually be accepted by econcilcally ueoker pariies without medificatiosn -

contracts usually referred ¢ as "adhs

L3,

-~
sion" contracts.

Some naticnzl arvitration laws also declare arbitraticn agreewents void foi
otner reascns as well.-l-9

7 .
\b) Conternt of the arbitration umreerent: oseineral

:Q. The particular terms that sinouia be incluged in an arvbitration agrecweut

depend, in large measure, con wiether it is the iuteallon or the parties to submit

'l

neir dispute ©¢ instituticnal arkitration cr to an z2d hoc arbitration tribuaal.
S5C. The wany instituvicnal tribunals, or perivarent arbitratics tribunuls wolcli
have been establisned by internaticnal or national organizations (principally Ly
chawbers of coruerce, comiodity exchanges and trade associations) hzve their own
establisned rules of ervitraition procedure; and the rere submission of disputes
¢o arbitration by this vype of tribunal genereaily ilmplies an accepiance ol the

rules 27 the trivunal. Lccordiagly, in sucn cases, the pooilss de nce have Lo

i spneilic -uesbions that

sazh

tratioa

ace . Leawke, Tae

Ja e Tely 1 D1

e
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private arbitration tribunal, the situation is quit

If the parties, nowvever, choose
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tc suomit their dispute to an ad hoe or

aifrerent. It then beccues

o

necessary for thewm to provide in their agreement for a nuaber of procedural watters,

and to refer also to those rules which they

do not do sc, and if they werely vecord the

arbitration (the "blank" arbitratisn

consideratle difficulty, sanould a dispute arise, in estaclishing

45
["29

procedural and substantive matters.

would like {10 see appliea. Il taey

Tact tuav disputes will be referred 1o

[

clause), they are iikely to experience

an arvitration

ibunal, in decidiag on what rules cf procedure should apply, and on ciher

tioreover, suusiantial differences exist

between national laws in regard to partvicular aspects.

52. These difficulties are rot likely to arise where the parties agree to apply

--%0 thelr arbitration a set of established rules ¢f arbitration procedure which

provide for the necessary procedural
international convention whici provi
procecdural matters be apolicable tc

52+ Among the principal substantive

arbitration proceeding are the Following:

wethod of appeiatment of the arbitra

the guestion of rules of procedure t

and the question of the applicable law.

arbitration instrumenis in so far as

to in sections (c) to (7) btelow.

(c)

Number and appcintument of arbit

and substantive watters, or should an

des for the necessary substantive and

the arbitration.

and precedural watters inveolved in an

the ¢uestion of the number and the

ters, tne questics of the place of arbitration,
hat should agply to the arbitration proceeding,
Tne provisicns of internaticaal

ticy relate to tnese guesticns zre referred

rators

Number of arbitrators

54%. 4ll international arbitration i

the guestion of the number of

alenough 2 certain linitaticn on the

by agreement vetween the parties iz
of the Uniform resuires wihet "if
even numker of arbitrators, zn zddit

55. However, these insiru
arbditretors tc te arnpcineed in cases

nuaker.,

nstrunents vhicti deal with the matter leawve

arbtitrators tc the parties, in tne first instance,

number of arbltracors that mi

ccnivzined in the

apucinted .,

convain e nurter of

Ieta ]
e

WNETE Tite

Joree
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56. Tie usual provision calls for an uneven nuwber of arbitrators, where the
varties do not agree cn the number. The Buropean rules in article k4, the

CE Uniform Law in article § (3), the CAS Draft Uniforw Law in article 7 and the
IBRD Conventior in articie 37 (2) (b) provide for an arbitral tritunal consisting
of three nembers. '

57. Tae Zuropean riies and the CAS Drarft Uniform Law specify that of the three
arcitrators one is 1o be appointed by the two other arbitrators as presiding
arbivrator. A similar provision is contained in article 9 of the CE Uniforu Law.
Tne IBRD Convention in article 37 (2) (b) provides for the third arbitrator, the
president of the tribunal, to e appointed by agreewent of the parties.

53. According to the URIDRCIT Lraft in article 7, each party shall appoini one
arbitrator,Aand when there is anAeven nunber of arbitrators,il they "shall, appoint
another erbitrator who sbhaii, as of right, be president of the arbitral tribunal".
59. Article IV (L) of the European Ccnvertion provides for fhe appointuent of a
"sole artitrator, presiding arbitrator, umpire, or referee". These terms are not
deiined in the Convention nor in the Burcpean rules nor in any other intern~tional
instruilent on arbitration. It is of interest tc note, however, that, in the
course of the preparation of the Ewropean Counvention, a suggestionig was made to
the elfect that the expressions "presiding arbitrator", "umpire" and "referee" be
deiined as follows: the "presiding arbitrator" is "an arbitrator who forms with
the other arbitrators an odd-aumbered collegium over which he presides"; an
"umpire" is "an arvitrator who gives a ruling as scle arbitrator where the two
arbitrators appointed by the parties diségree on the merits of the dispute"; the
"referee" is "an arbitrator who gives a casting vote between the other two
arbiLtrators appointed, although he is bound to agree with one of the opinions

expressed by the arbitrators whc disagree on the merits of the dispute",

itethod o7 znpointuert

CD. The wethod of aprointment of arbitrators under all insirucents is lefv in

rhe first instance te tas parties o devermine.

1/ I% way hapeen whot an arbitraticn icvolves more than twe parties.
12/ Urited Haticns dovueent B/ECE/h2i - E/iCE/TRADE/:7, sara. 7.

/e
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7 i . .
61. The parties may, under certain instruments, either make the appointment
ticumselves or, alternatively, establisa another wethod for the appointment. The

European Conveunticn in article IV (1) (i), for example, vrovides that wherc
parties sucwit their disputes to an 24 hoc arbiiral procedure they shall bte free

n 1

vo establish wmeans for their appoinimeni”. Under

Lo

©o appoint arbitraters o

-

article & of the CE Uniforw Law they wight “entrust iae appointment to a thirc

cerson' . A similar provision is ﬂonuulred in article

of the GAS Draft Unifcrm
Lau.

62, All instrusents alsc inciude provision for the appointment of an artitrator
by an "appointing aulhorivy" in a case where tie aproiniment of an arbitrator
wignt_not.oinervise. be.-possible, where for instance, a party kaving agreed to
appoint an arbitrater fails U0 make tie appointient or the arbitrators azvrointed
by the parties fail to appoint the third arbitrator. Tae "appointing authorities"
are alsd enirusted wivh the function of naming suvstitute arbiirators, shculd that
vecome necessary and should the aprcintment of the subsiitute artitrator not
otvhervise be efiected. The "ap?01 ting authorities" under the instruwmenis include
the following: (a) the president of the coupetent Chamber of Coumxzerce oi the
country of the derauliing party's habitual place of residence or seat or, where

a sole arbtitrator or the third arbitratcr shculé te appointed, of ihe country of

tae place of artitration or of the respondent's nabitual place of residence or
- 7

seat or, in some cases, the Special Couxittee= composed of three neubers clected

by tue Chambers of Counierce oif the States pariies to the European Counveation
{article IY.3 of the Eurcpean Cetvention); (b) the judicial authority (sriicle 8
oi' vhe CE Unifcru Law, articles 7 and 9 of the URLDROIT braft); (c) the opecial
Commitviee of ECAFE, ccrposed of seven rersons selected by the Executive Secretary

ICZAFE or the authority selected

-~

cf BCAFE from armong all the rep“nsenuatlres cu

i

s . ~ . . ~ 2y s c A
by ihe Special Commitiee {ariicle IT.S c¢f the ECATT »ules): {2) the judse ¢

t

24 She coniraet larticle 1l of the

TANCN T
'

the
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: igner arbitrators
Foreigners as arbitrator

6. Vhile a prohibition against the apvoiuntment of foreigners as arbitrators is
not contained in any of the instruments examined, such appcintmentis are expressly
wiede permissible in sone instruments to resolve uncertainties that arise from the
fact that some naticnal laws provide that foreigners may not act as arbitrators.
The European-Convention in article III; the CAS Draft Uniform Law in artiéle 3,
the QAS Draft Convention in article 2 and the ECAFE rules in article II (2)
provide expresély that foreigners ray act as arbiitrators.

&%. Article 39 of the IBRD Convention requires that, unless stipulated otherwise
by the parties, the majority of the arbitrators "shall be nationals of Staics
other than the Contracting State party to the dispute and the Contracting State

vhose national is a party to “he dispute"

(d) The place of arbitration

65, Tae seleziion of a place cf arbitration is generally a matter for agreemcnt
between the parties, under the wajority cof natioral lawe as well as uader
nternaticnal instrumenis.

6. The selecticn of a place of arbitration, however, is often a considerably

Q...

ifficult matter in practice. An obvicus reason for this, of course, is that
each varty gquite understandably has stroang preference for arbitration in his own
couniry. dAccordingly, arbitraticn clauses in standard forms of ccntract providing
for arbitration in the country of one party, usually the econowically stronger,
may be found to be unacceptable.lé lKorecver, even where a party may be prepared
{0 agree to arbitraticn outside his own country, artitration in a third country
way be strengly preferred by him if it offers better opportunity for the

enforcement of the auvard.

14/ For prove

sals ac te how She choice cf tne place o5 artitration may be wade
rorve satisfzctory a2nd useful to countries outside the Western sphere, see
the six pavers on Venue ci Argit t1on in Tonternati

bitration, Hew Lelhi,

onal Comriercial Pisputes,
al Ar
of Arpitraticn, pr. 109-22L.

Tity =1
sutwitted ¢ ike International Seminar on Commerci
12-19 daren 1942, wnubtlished bty the Indian Council

Joen
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67. Of the international arbitral instruwents revieved, the majoriiy ackncwledge
the right of parties tc deteruine the place of arvitration, either wnen concluding
their arbitration agreemeat or at a later stage. Ho restriction on the place

. which may te selected is generally impcsed.
8. 4 degree of limitation on the cheice of parties, however, is tc be Iound
under the QAS Dr £t Unllorn La + article 13 of the Uniform Law provides that if
the erbitration agreement does not provide for the lccation of the Arbitration
Tribunal, tne parties may subseguently decide that the urlbunal should te
establisned (a) in the State in vhich the parties zave 2 coumon dowmicile, (o) at

the place where the contract was entered iato or perforued cr where the events at

-issue took place, or (c) at the place "where the thing is located that is the
ciuject of the difference”, provided the transfer of jurisdicti-n is permissikle
unéer the law of the place of pericrmance of the ccuniract.

G9. The Buropean rules in article 1%, the CE Uniforw Law in article 15.1, tue
OAS Draft Uniform Law ia article 13 and the UKIDRCIT Lraft in article 15 reguire
that the place of arbitraticn de determined by tne arbitrators, if the parties are
unable to do sc.

T0. Article IV.2 cf the ECAFE rules entrusts such a fuanctica, where thes parties

o
E
&
i
[

o

3

carnot agree, to a Svecial Comuittee. The rules require that the Special C

should in reaching its decision take into conszideration the following: (a) the

convenience of the parties; () the location of the gooas and relevant documeais;

(¢) the availability of witnesses, surveys aud of vre-investigation reports;

() the recogniticn and enforcement of the arbitration agreemens and the award;

and (e) the advantages, if any, cf the arbitration being neld in the country ol

the respondent.

" 71. A different provisiou is contained in the Heuchiatel rules. Article 1 cof the
rules reads as fcllows: "If the rariies have expressi;y chosen the law applicalble

to tne arvitral

cf the artitral <rilunal,

' N 5 1t
nosen bty them,

[
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{e) Rules of procedure

T2. RKational laws generally require tnat the rules of procedure to te Tollowed
_by an arbitral tribunal should be determined by the laws of the country in waich
the trivunal has its seat. However, prierity is accorded, irn several countries,
to the rules of procedure agreed upon Letween the Farties.lz
T53. The majority of internaticnal instrumeats 2150 accord priority to the rules
of procedure agreed upon by the parties. The position under icternaticnal
instrunents way be suriarized as follous: '
(a) wnere parties submit a dispute tc arn instituticual arkbitral trituasl,
the rules of procedure of ¢hat tribunal will apply (Eurcvean Convention in
_article IV.1 (a), Couwecon GCD in paragraph 91 and IBRD Ccnvertion in article 4k);
'(b) Where parties agrec Lo an already established setl of rulec of irecedure,
sucih rules will apply (CE Uniform Law in article 2.2); .

{2) vmere parties wmay establich their owu rules of procedure, such rules

will apply Zﬁhropean Conventicn in article IV.1 (t), CI Uniforw Law in article 15.1,

0AS Draft Uniforwm Law in article 15, the UHIDROIT Draft in arvicle 15/. :.oticle 9

S G K A e

of the Leucnftel rules, which contains a siwmilar provision but with certain

BATIEN

' differences, reads thus: "The law of the place of the ceat of the arbiiral

triburel shnall determine whetuer the procedure 5 be followed by the arvitraiors

R

ray be freely established by the parties, and uliether, failing agreemeat on tais
subject between the ceoatracting parties, it wmay be sectled bty the artitrators or
should bte replaced by the provisions applicatle to procedure hefore the ordinzry
courvs.”;

(d) Tne arbitral procedure shall bte governed by the will of the parties and
also by the law of the couantry in whose territory the arbitration takes place
(article 2 of the Geneva Protoccl);

(e) The =rhitrators and not tne parties shall be entitled teo eonduct tie

~e

aesn it urouear. rules in ariicls 20, tae

znd the Copenhagern rvules ic Rule 11).

Germzn Code of
whe Luxembours

A L
Tt aay Lo Lo, stan St moang & 3
nOrvway, Art. =5 Tag aArcLLratlon
/
A
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(T) The anplicable law

Th, A numkter of instruments provide that the guestion of the law arplicable to
the cuwstance of a'daspute is a matter for determination by the varties., They
clsc provide, however, for the possipility that the parties may not reach agreement
on thc-matter. The Luropean Conventiion in article VII, the Huropean rules in
-arvicle 35, the ECAFE rules in article VIL.M (a;, the IERD Convention in

arcvicle 42 (1) and tae Feuchdtel rules in articies 1 and 2 are examples of such
LRSLrUNENTS .

5. In practice, it is seldom tnat ihe applicavle law is specified in an
arbitraticn agreement. Tnis, rerhaps, is due to the fact that the parties are
unavare of the provisions ot foreign laus or believe that techaical questions are
likely o be iunvolved in the choice of a particular law and that, therefore, such
a choice should rather te left tc the arbitrators.

~r
kY4

. Cne example of wiat would appear to te only a partial soluivicn to the problen

i5 article VIL.4 (a) of the EZCAFE rules., The arvicle states thai in the absence

cI an-indication by the parties as to the applicakle law, the arbitrators are

bound to aprly the law “they consider aprlicavle in accordance with the rules of
conflict of laws". The guesticn as to which particular country's (conflici-of- lavs) |
rules are to apply is unresolved.

T7. The position seems similar under articlc VII of the Burorean Convention and
under article 38 of the Buropean rules, wihich require, in the absence of agreewment
Letween the parties that "the arbitrators shall apnly the proper law under the
rule of conflict that the arvitrators deem applicable"

73. A partial solution of this kind dces not appear io provide the arbitrators
with sufficient guidance aud leaves parties uncertain as to how they mignt test
the merits of their clalwc.

79. On the other h.ad, the provisions of the CAS Draft Uniferm Law, the IBRD
Convention and the Zeuendiel ruies scem tc be complate in this respeci. The CGAS
Deafs Unitorm Law, ic asrticle 3, proviaes itnat e "laws cf the country in wiich

¢ have teen carsiea

tne coniractual coligali

jart
—
Q
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3
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conilict of laws)" applies. Article 11 of the Neuchftel rules provides that
"the rules of choice of law in force in the state of the seat of the arbitral
tribunal must be followed to setile tune law applicable to the substance of the
aifference".
80. Some of tihe instrusents, in addition %o providing for the lew applicalble to
the substance of a dispute, stipulate also which law should apply to certain ctuer
specific matiers such as the following:
(a) The capacity ol tne parties tc submit a dispute to arbitration (the
Neuchatel rules in artizle 4);
() The validity of the arbitraticn agreeuent (the UM Convention
in article V.1 (a), the European Convention in article VI.2, the Neuchitel rules
- in article 5, the CAS Draft Uniforw Law in article 3); -~ —— -~ -~ - o
(¢) The form of tie arbitration agreement and tiae eppointwment of the
arbitrators {Neuch@tel rules in article 7).
21. Tae European Convention and rules, the ECAFE rules, the OAS Draft Uniform Law
aand tie CE Uniform Law contain provisions on ithe guestion whether arbitrators

uay act as amiakles compositeurs and determine issuss ex aeaquo et bonc and not

17/

on the basis of rules of law.
82, The provisions of article VII.2 of the European Convention, of article 39
of the Buropear rules and of article VIL.L (b) of the ECAFE rules are siuiler.

They reguire that "the arbitrators shall act as amiables compositeurs if the parties

so decide and if they mey do so under the law applicable to the arbitration".
33, Article 16 of the OAS Draft Uniforn Law states that "the arbitrators saall

decide the controversy as amiables compositeurs unless the parties have agreed

_unon anotner basis for the decision".
k. Article 21 of the CE Uniform Law requires that "except where otherwise

~

stipulated, arbitrators shall wake their awards in accordance with the rules cf

TR li/
17/ 7T. Rober®, Arbitrase Civi t Cowmercial, Droit, Interne ei Lroit Internaiional

rive, 4th sd. (Pariz,

principl: rules of law instezd ol the requirenents of
sirongly advoceted., See I.A. iiana, Lex Tacit

De 1a Flace de 1a 19i dans 1l'Arbitrase,

[oen
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85. Among international arbitration instruuwents, therefofé; there would seem to
be a fundamental uniformity of approach in the sense that they clearly acknowledge
the conpetence of parties to deterwine what law is to be applied by the arbitrators’

to tine substance of a dispute. L

[eos
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C. ARBITRATION FROCEEDINGS

L. Rules applicable to arbitral vrocedurec

86. The provisions contained in international arbitraticn instruments cn the
question of hew the rules of procedure to be applied to an arbitration proceeding
arc to te determined have teen referred to in scction B (2) (¢) atove. Tic
present chapter relers to the provisions of iaternatioral artitraticn insiruments

in sc far as they relate to certain other acncets of the arbitration procceding.

(a) =xamples of mendatory rules of procelurc

87. The otservance of certairn tasic procciuvral provisicns is made mandaisry
under g rumber of instruments, to ensure ciiat parties obttain a fair heariig.
88. The Eurcpean Rules, for instance, it article 22 require that "the avbitrators
shall in every case give the parties a fair hearing on the basis of absolutie
equality”. The Rules do not stipulate, hovever, what ccnsequences are eitailed
by a ncn-cbservance of sucn a requiremenv.
89, Other examples are to te found in articles dealing with the grounds Ior the
arnulment cf awards or the conditicns for thicir recognition and enforceinciic.
Ariicle IX.1 (b) of the European Cenventicn states that an award may be cci aside
if, among other grounds, "the party requesiing thc setting aside.of ithe award
was not given proper notice of the aprointicnt of the arbitrator or of tic
rbitraticn proceedings or was otherwise ucatle oo present his case". In terms
of article V.1 (b) of tne Ull Cenventicn, the cniorcement of an award mizhe be
refused for tle same reascne.
SC. Similarly, in terms of article 2 (b) of the CE Protccol, the recognition and
erforcement of an avard mey te refused if "the party against whom the avard is
invoked did not appear vefore the arbvitral tribunal, having not teen given notice
of the artitral proceedings in due time to cenanle him to defend the proccedings,
Article 25 {g) cf the CF Jniferm Low allcus “hc zrnulmernt cf an award cr wic

fellowing ccrditions: "if the parties have nov heer given ar cpporium® i of

substantiating their claims arnd presenling their case, or if there nas vecs

disregard of any ctier ctligatory rule oi Lic urbitral procedure, in s¢ oo as
such disregard nas nad an influerce on tihe wriiiral award". srticle 29 () of

the UIIIDRCIT Lraft is similar,

/ees




A/CH.9/21
English
Page 27

91. Recognltion of an orbitral award we;” be denied under ariticle ITIILS (o) of
the trontevidee figreement il Une varty againct vhom the award was pranounced had
nul been "legally swnmoncd, or represenied o sdeclared in default, in confcrmiby

witl, Lhe law of the country in which the i2ial was neid".

-

G2, "The enforceiment of an avard mignl e szfused under article 42%.2 of “he

Bustaparte Code il Lhc varties had uol tecr "gsuraciied Tor the trial sitice

: H
‘.‘N'.._._ 3

rh

rerscnally or through thelr legal vepr
G)s The provisions ol articie 2 cf the Genceva Converntion read as follous:

"recogniticn and enforewmetit of the avarli u.:ll Le refused if the courd ic

atisfieds oo, (B) that the porby againsi i1t s sougnt to use the avard was

not given notice of the srbitrabticn proccciince iu sufficient time vo enable pdm tc

present Lis case; or thail teing wnder a lcscl incagacity, he was not proserly
represenrted",

Che A walter for consicdiration, nowever, 3o wictber an internaticnal instrument
snokld mot cisc, vhen setting out a mandaliiry rule of procedure, stipulaie in .
every case what crecilic conseguences weull Lt cuiglled if the mandatory rule was

acl cuserved.

(b) Tarticiresticy i: rreoceedings

95« Il Is a vasic requiicmentl, in several i Cthe instrurents reviewed, tiatl the

peities sheuld receive adequate notice of &

Dused artitration gprocecdiug and

be granved adequate cprucitunivy to vresec CasSESe

Failure tc vavtl

Treceedin:

0« Asice from tnc requirement that partics sinculd receive adequate nctice of a

4

weposed arlitratvicn proceeding and te graicted adequate cpportunity to riesent

ti.eir of instrunents alsc U ovide for the situation in ubich a
paven i Peal e, naving afp- soy Teil o rresent nls cnso.
i Tuvepcen sules prev ol Jer exengle, thav

2% withent shcwing

coecced ik the ard
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98, Articie 17 of the CE Uniform Law is siailar: "if withcut legitimatc cause

a party prcperly swuroned does not appear or does nobt present his case vitiin

the period fixed, the arbitral tribunal may, uniess the other party requcsts an
adjournment, investigate the matter in dispute and make an award",

99. The provisicns of article 17 of the UIIIDROIT Draft and of article L5 (2) of
the I3RD Cenvention are to the same rffect,

100. The IBRD Conventicn also contains the additional requirement in article 45 (2)
that "tefore rendering an award, the Tribunal shall notify, and grant a peiriod of
grace to the party failing to appear or to present its case, unless it ig

satisfied that that party dces not intend to dc sc"; and the requirement in
article 45 (1) that the "failure of a pariy o aprear or tc present his casc

shall not te deemed an admission of the other party's assertions".

epresentation of pnarties
Repre tatio T 1

101, It is not obligatory, under any of tihe insiruments examined, that porties
should apprear in perscn before an arbitraticn tribural. Scre instruments,
hcwever, ccentain express provisions cn the moiter.
102. For example, article 30 of the Europecc)r Rules provides that "either party
shall be eptitled to appear in the arbitration by a duly accredited agent'.
Article 16,4 of the CE Uniform Law medes representation by "an advocate o by a
duly accredited representative” permissable.
103. The language in article VI.8 of the LCAFE Rules and in article 17 ol the
UNIDROIT Draft is very brcad. Parties may be represented "by persous ol their
choice" or "by cthers". _
iche It weuld seew, therefore, that all instruments agree in principle thal

(a) Parties do not nced to appear in person before an arbitral tribunal
and may desighate a representetive to appear Ifor them, and

{b) The default of 2 garty to appear &t & hearing or to present his case
dces not prevert the arbiirel tritunal Irom proceedirg with the arbitraiion and

rendering an award.

19/ It ray te cbtserved
in 1958 by the Iniernational
Arbitral Proccdure” provides expiry cf a period ci siace
granted to the party Teiling to appeer, the arbitral trivunal "mey cnl: decide
in favour of thc sutmissicns cf the periy appearing, if satisfied thoi they
are well-founded in fact and in lew".  The lcdel Ruies deal with ihc
settlement of disputes tetween Statez.

rivicle 25 of the drarlt adopted
concerning "iicdel Rules o7
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2. Rules apwlicable tec the arhitrators

(a) Resignaticn zrd inability of arbitretsors te erform their functicns

105, The satisfactory progrcss of an arbitracicn is dependent obviously on the
iillingness and abiliiy of the arbitratcrs o continue to act as arbitratows
thrcughout the procecdings. The p0351b11_t¢} hovever, that an erbitrater might,
in the course of ar arbitraticn, resign or become incapable of acting cannct be
excluded.

1¢5. The majority of instruments previde lor such an eventuality and presciride
the method by wnich a substitute arbitrator siight be eppcinted should an

arbitrator resign, becore incapable cf coniinuing te act, or die in tiie course cr

“an arbitration. Aascng the instruments vihicih 4o so are the Durcpean Convenvicn

in article IV.2, the European Rules in erticles $-12, the CE Unifcrm Law in
articles 1C.1 and 13.35, the ZCAFE Rules in ariicles III.3 and 4, the O4S Draft
Uniform Law in article 10, the IBRD Conventiion in article 56 (1), the WIZROIT
Draft in article 1C and the Ccopenkagen Eules in rule 7. '

107+ Some cf these instruments alsc contain certain other rules walch should te
renticned. Article 1h of the UNIDROLT Drar: states that "if an arbitrator: having

accepted his office, shall unduly “elay tc fullil it, the authority setilud by

"the agreement of tiie parties or, in default ol such agreement, tne courti way,

at the request of one of the parties, remove such arbitrater”
1C8. Article 13.3 of the (T Uniform Law [rovides that shculd an arbitraisy resign

voluntarily cr othervise the arbitraticr sprcenent shall, in cases where ithe
Y G s

arbitrator has teen nawmed in the arbitraticn agrcement, terminate ipso fure.
> D50 e

Article 10.1 of the Uniform Law provides als> Jor insc jure termination ci' the

agreement "i

if en arbitrator dies or cannot Jor a reascn of law or of fact perform
his office, or if he refuses to accept it or Jdoes not carry it cut, of T his
cifice is terminaiceld Ly mutuzl agreement ¢ tlie pariies". wWnether 1% is fesiratie

that an arciirat serent should ternmingis in such circumstances sce

w
)

IFCn

B 1

agreerent would apress T te

to douct. The prircizal puwrpcese cf ar

avion ol an arvitroavcls bodvss

icus getilement of & Adspuss, toe
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109+ The guestion yhether an arbitratln procceding should take place de sovo
upon the appointment of ¢ substitute arbicrator is dealt witih coly in the RECR
Rules. drticle 1) reguirves that "after the heaving has camrenced, it sholl be
the duty of the arbitrators at the request of the substitute to recomncuce such

heaving at initio",

(v) Challeneing cof the artitraters - -~ T

110. It often uappens that a party is rcluctant to refer a dispute (0 au
arbitration trivunal tecause of the belicl chet the arbitrator appcinted vy the
other party might act as an advocule of the iuntercests of the party Ly wion le

vas appcinted rather than as an independcnt judge. A pavty may also ve concerned
apout the impartialily ol the-third arbitrotor should he believe that che election
of the third arbitvator was iniluenced Ly the oihey party. Accordingly, @ rumber
of internaticnal instrumenis contain provicionc permitiing the challcuging ef
arovitrators. There wee, however, differences betwcen these iusvruments witn
respect to such matlurs as (&) the grounds upon which challenges wmay te made, (b)

who wey deteruire tre validity of o challerge ard (c) whken challengcs nay te rade.

Greunds Tor challenpe

'111. Article 6 of the Buropean Kules and, with minor differences in lanpusse,
b b oy

article III (l) of the LUAFE Rules perwit the challcage of an arbitrator i “any

circunstance exisis capable of casiing justiriable doubts as to his impertiality
or independence",

112. Arbitrators iay be challenged under wiicle 12 of the CZ Unifcrm lew "on the
same grounds as judges" but "a party may not cihallenge an arbitrator appuiinted

by him except c¢n a grouna of wiich the port, ¢ comes aware after the appointment".

113, A differentietion is made in articlc 12 oi the CAS Draft Unilorm Luav toiweern

arbitrators appointed frcu panels of the Inic -imervicarr Artitraticr Coualioce ard
those appointed "L the liticants themselver i By o onatural or s Juri ool
person', The fovier me, we challenged "prod lon bhab the grounds @l wd e
arcng bihose that, cecordin: te the rocel Lo, juctily the chellenpe, ol Juos®,

Liveed an ariticle 9 of Lhe hoaadoon

The latter may bve chullengli on blo

Lawr, such sroutids

s usuedly wey o chidllonged.
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Yhe mayv detevnine validity of challeprse

11k Article 6 of the Buropean Rules end criicle 13 of the UNIDROIT Drafi orovide
thaet the validity of 2 echallenge shall be w ngtter {or the arbitrel tritusal to
deternine.

115. The provisions of the IBRD Conventior cie soncwhet different. Articlc 53

ol the Conventicn veyulres that the deciclen on any propesal to disqualilys an
wriitrater te lagen by the ctier memperc of the trivunal, However, in cases where
the other memuers <f tas wribuneal are equelily divided, the decision is t¢ be mede
ty the Chalrman of the Adaiunistrative Cowncil ol Urne Internaticral Centre rcv

Sctilerment cof Investment Disputes established wnder the Cenvention. (I terms of

arvicle 5 of the Convenuion, the rresident of the Bank . shall te ex olficic

Chedrman of the Adwministrative Ceuncil. The decision is 2ls0 to be made oy the
~

Chairme: of the Adwministrative Council oo tic Ceatre in cases of propccals to
qualify & sci¢ arvitrator cr g pajorii; of a
115. Trhe SCAFE Rules in ariicle ITT (1) end (2) state that chalienges sholl be
rcessed on in the Tirst instance by the arpitraicr concerned, and that should the
challenge be rejecied by the arbitrator an wopeal may be nmade to the LCAIL Centre
Tor Cemrercial Arvitreticn, whleh shell Jor ihls gurpose utilize the 3pecial
Commititec (estaclisked under its rules) to determine whether or rot the cihallenge
ig Jjustified. The declsion of the Specicl Committee is finale

1l7. & quite diflercnt srocedure is embodiced in erticle 13 of the CE Unilorii Law,

walch authorizes "tie judicial euthorit:®™ to dccide on the challenge.

Yher: challenres may Be made

118. The WIBRCIT Iraft and the CE Uniform Luv are the only instruments containing

provisicns inposirg o btime limitaticrn cn challenges, obviously with a vicu to

20/, 1y moy le ciserved in tils conpexicn Tueu the Arbitra
clternaticrnal Centre 2oy Sestlemon. S
cursuert Lo the IBEL

crticn, ro
cavict cof

o Lz v
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li9. The UNIDROIT Draft in article 13 requires "that a challenge must be addressed !
by a party to the arbitral tribunal befcrc tie avard is made".
120, The CE Uniform Law in article 13 (1) and (2) requires that a challcige sheuld

be made "as soou as the challenger becomes avare of the ground of challeugze".

If within a period ol ten days the arbitrator challenged has not resigned "the
challenger shall, on pair of being barred, Lring the matter before the judicial

authority within a period of ten days".

3, Jurisdiction

(a) Jurisdicticn of the arbitration tribunci

121. Questicns as to the jurisdiction of an crbitration tribunal over a sorticular

dispute are usually based either (a) on the contenticn that the artitration

agreerwent is invalid, or (b) cn the contention that, although the agrcencut is

valid, the particular dispute is not within the jurisdiction of the tribuial.
122. The priuncipal procedural issues which arise in that connexion appeas to te,
firstly, when should & plea to the effect tlhat the arbitrabion tribunal iz
without jurisdiction be made; and secondly, silo should determire the validily of

such a plea.

Vhen pleas as to jurisdicticn of the arhitration tribunal should te made

123, The question of the gppropriate time Icor pleas relating to jurisdichtion is
dealt with only in the Eurcpean Conventicn and the European Rules.

. 124, The European Convertion in article V.l requires that pleas as to jurisdiction,
" based on the fact that the arbitration agreerent was either non=-existent ¢ null
end void or had lapsed, should be made during %he arbitration proceedings, rot
later than the delivery, by the party meking the plea, of his statement ol clainm
or defence relating to the substance of tie dispute. It is also required tiat
Pleas as to jurisdiction, vased on ithe fact “hat an arbitrator has exceedes nis
terms of reference, shall be raised during the arbitration vroceedings as soch
as the questicn on which the arvitrator is cllezed to nave ro jurisdiction icg
raised during tihe arbiirel proceedings.

125, The Burcpear Rules ir srticle 17 provide that & carty which intends tc

raise a plea as Lo jurisdiction vased or: tic Tact bthat Irne artisravicn zorecment

=

[ eve
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was non-existent or null and void or had lapced "zhall do so nol later tliann the

delivery of its statement of claim or defcnee velating to the suvstanice ol the

dispute", As Lo pleas boscd on the fact that

&

Litrateor pas erceedcd bils

terms of reference, the proviglons of artlicic 17 oo the Ruropean Rules ard

18]
o]
(9]

identical Lo those of crticle V.1 cf tiic Juro Conventicin.

Yhe may deterpive She w2lidity of plcoz ag 1o furdsdicvicn

22, 411 instruments whickh ceontain grovicicng it fhe mabtier acthorice hz
ariitration tribunel to dctermine gquesticns ulbleh may erise as to ticir

jurisdicticu {i.c., the arbitratoers have tihe co-called Xoxo

127, The Buropean Convenbicn in arvlcle Voo aid the Euro;can Rules in eriicle 18

vroviae thab "the arbitrator(s) whese jurisdiciizu is called in question chall

ve entitled ..o Lo Tule on &is (fheir) oun jurisdiciion",

¢ the arbitraters %o do s is made subject Lo Uhe Durcrean Rules "to any contrcel

£

crevided for under the law spplicable to i ariitsel procee

o,
[
=

4]
7]
-
+3
(
)
o
@
al
@«
l_x

rererence in the puropcan Lules

rroceedings" may glve rise te scme upcertalnly, as the Zurcpean Rules do nucl,

in avticle 18 or in eny other provisicn, @ ete wnleh law is appliceblc ©o
tiig erbitral groceedings.

e

; Rules and the IZED O

tic

123, Thke provisicns ol "the CO Unifciie Law,
are siniler. The CE Uniform Law in erticlu 1L0.1 stabes thabl "the arviival
tribucal may rule in respect of ibs cwn Jurisiiciiun'. The CCAFE Rulcs In
article VI.3 stabe that "the arbitrator/s shall ve entitled to .., dacteoiiioe
kis/their own competence and jurisdicticn®™, Tie IRKS Cenventicn in ariicle 41

provides that "the Trivunal shall be the judze < its own competence',

129, A plee as to the jurisdiciion cf an tribunal, i suck o sles
is rot baged con tie conleniion Thnat tine ay»ilioot Zregnert is invall ices




AJCN.9/21

Inglish

Page 3k

150. It is to be noted, hovever, that under tihc majority of international
instruments the fuct thiat an arbitral tribunal has exceeded its jurisdiciicn is
ground for refusal to rccognize and enforec o avard or ground Lor its annulment.

Provisions permilting a vefusal to recognizc and enforce an award, in such
circumstances, ave centaincd in the OAS Draltv Unilrurm Law in article 19.IZI, the

Bustamante Code in articic #2%.L, the Geneva Conventicn in article 2 (c¢), the

Uil Convention in Article V (c), the Hewehficl Rules in article 3 (c) and he
Burcpean Cenventicn in article IXK.1 (c¢). Proyisions permitting annulicii are
contained in the Co Uniform Law in article 25.2 (4), the IBRD Cenventicn in

article 52 (1) (b) end bthe ULIDROIT Lraft iu arvicle 29 (3).

lons relatin: o the walidity of the arkitraoilon

15). There arc substantilel differences beticern the instruments examincd oo the
question of the autherivy responsivle for deciding issues relaeting to thic validitvy
cof an arbitration ugrveoment. Under some licivuwments, the avbitration trivunal is
authcrized to do o) under other instrunceancs cuch issues e made subject to
Judicial decision.
152. The BEurcpean Convention rrovides in criicle VIL2 uiuat Yin teking o dccision
~concerning the exlstence or the validity of on arbitvaticn agreement, courie of
Contracting States shall ciamine the validiiy of such agreement +..".
135, The prowisicns of the Duropean Rules cre Gifferent in that they vest the
recessary authorivy in the arbitraticn tribuncl. Article 18 of the rulcs states
that "the arvitrators «.. shall ve entitlcd ... ©o decide upon the existence or
the velidity ol the arbitratica agreement, o c¢f the contract of which tic
agreerent Corms part”
7

o In this vespuct, the ECAFE Rules arce similar to the Eurcpean Rules,

1] 8]

1211 bve entitled to decide oo the

a;rccm:nt”. Tre CF Unifors Low olsc

crovides in arviel:z 15,1 tlol "tle

()f i\,L]"‘“”.
i%5. In centvast, “ho DAD Drzfi i in articie © “hew Manr
LOT
sion
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ey be settled by the judge of the place ol periormance of the contracl at the

—_

request of cne of the parvies, before procecding vith the erbitratic:h,

7 . PR - - - IRy s o~ ~ T
136, Under article 13 of tihe lieuchiatel Rulcs o plea as to the validity ol an

arvitration agreeicist iz to te made belfore the couris. The judsge, hovever, "may

algo refer the portics (o the arkitral bribunal, supject to any rigiht of appeal

to the courts Llaid down Ly the law of the seal ol the arbitral vribuncl”,

157+ In counexicn with the qQuesticn of thc-?alidity cf an artitraiicn ugrcement,
it should be ncted tial 1t oftern harpens that o perty pleading the invelidity cf a
contract also ccnicnds that as a comseguencc or Lhe invalidity of Ghe contract

the arvitraticn clouse it contains shculd also be considered voide A arguicnt
advanced to the controry is that the guestion or the validity of tue arbitraticn

clouse snould te rvegarded as, independent of aund ceparatle Irc. tie quesiion of
ty has Leen vecenily

ihe validity ol the coutract. Tre princisle of sceparabllity
2_/

. o s . N 21 .
recepnized by the highest courts of France——/ nd the United State

. ) - * : .
122 Of the interncticnal arbitration egrce.icnts examined, JOV&VGT, ol the

CC Uriform Law deals with this matter, I terus of articie 18,2 of itie Usiform
Lav, wilch vefaechs the principle of separaillity, "a ruling that tic coniract

is invalid skall not entail Zwsc jure the nullit of the arbitratich asrecuent

centained. in iL"

159. The jurisdiction cf the courts vo decilde on the valigilty of an croitration

agrecement, after tihc cenclusion of the ariiivotion rroceedings, is also rceoghized
in wost of the intewrnational arbitration sircencits, as under these agreeccnts
decisions of tribunals onn the validity ol ‘¢ crviiration agreement can be reviewed
when recognition or enforcement of the award is sought. For instance, the
recognition and enforcement of an award may te refused "where the arbitration

clause is invalid or vacated" (the CAS Draft Uniform Law in article 19.1), in cases

where "the award has /rot/ been made in pursuance of a sutmission to arbitration

21/

N
"]
~

Suprere Couy .
ond \,UIN ISR
consdcratt en
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which is valid under the law applicable thereto" [Ehe Geneva Convention in
article 1 (a)7, or if "the said azreement 1s rot valid under the law to which the
rarties have subjected it or, failing any indication therecn, under the law cf

the country where the award was wmade" [EN Convention in article V (a)7. The award
can te annuiled "if there is no velid arbitration agreemert" [%he CE Uniform Law
in article 25 (c); the UNIDROIT Draft in article 29 (117.

{c) Jurisdicticn o

or couris with resvrect us Zisoutes subjeet te arbitral
lLO. A Turdamentai question is whether o court may entertadr an wction with

respect to a diszute vhiclh: 1s subject U< o ervitration agreerment

—

parties.
1bl, flationzl laws in some instances give courts o dlscretion in such cases,

either tc rrcecced i

, acvion or Lo sie) court znroceedings pending viw
2,'

artitration award.—=</

1b2, The majority of internaticial instrw

such circumstances, declare that, in view o7 Uie existence of an avbiization
Cagreement, it has ne Jurisdicticn to enterioein the sction. The Gehevoe Proteocol
states, for exanple, that a courd in such & coce Ysiall refer the paviics o
the applicaticn of either of them te the decisicn of the arbitraters", 4 similar
crovisicr is convained in article II.J of thc Uil Convention.
143, Article 1% of the iicuchZtel Rules scaics that "every court Leiwre uiiich cne
Tarty bvegins judicial procecdings in viglovion ol o submissicn Lo avoitreic <r of
an arbitral clause shall disseize itsell of the matter at the request ol thc
other party", and avticle 4,1 of the CL Uniform Law requires that "the Judicial
1

authorit

ﬁ
Y
.
.
.
&)
z
o
'_J

at the reguest of citicr party, declare that iv has i

suircwnat, JiTrosen Ll
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245, The provisions of article G0 (i) of the Cumceon GCD stale explicitly that
"ehe jurisdlction of general courts is cuclude
46, The period viihin wiichk a plea as Lo the jurisdiction of a court

wade is dealt with in tihe OAS Draft Unifowma Louw,  Article & provides

Judge ees shalld, i Le considers thabl the metier belove bim should e

to arvilratlion under the sald agreement, o

thic, suspension of proceciinis
uLtil arvitration has taken place in conlownid il with the egreement, wicn Teguested

Lo 4v so by the other

witidn the pericd olloved by the law of the rforun to
nilcad lack of jurizdiciicn®,
147, The relevent provisions of the Buronean Coaventicn are conteined in

ticle VIWY and & and cre to the follouing eifceh: & vlea as ic the Jurisdicticn
¢l the couri, mase on thz Lo asis thcl an crtitootion agreerent exists, chull te
presented by the respondent wefore cr at tuc cane time as the wo csentation of his
substantvial defence, denending upeon whether tpe lav of the court seized sciards

3 3 ) -~ DA Syt - P N S M I b ~ = . ~ Tmiyn
this plea as one o procedure or of subsionoc. However, in a case wiacre
T

srbitraticn proccedinge have Leen initiaicl
o

o’ the court

<
&
-
<
'_l
=
U‘l
L)

Lh\., ceuty ey
b3, As is egpavent, thereiore, cll the Instmuxnis veferred to seen 1o contain

sowe provision to the elfeeh that courts siiould hove no authority to 4

4
ER L 1%

[¢]

maticr which, ander a velld srbitraticon agrcement, saculd be suomiticd to
arvitration. Accoxdingly, o this gquestion, there scems tc te rnc basic dilference

in conrcept between the instruments examincd.

Matters refcrred tco courtg for decicion

159, I several . insizumenis

P R
eLusbs Doy odccisicil.

173, AS has veaen Lorerarronl U2 coroovonns 151, ev oson., ob . there

ST, A ecnnerion b
- or Ihe ool an
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151, A veference, to the courts for the fixing of a date f'or the award is rcquired
under article 19,2 of the (E Uniform Lau "ir the arbitral tribuwial delays in
peliing the award and if o period of six manths hias clepsed from the date on which
all the arbitratora accepted office". v .
152, Article 19 of the UI'IDROIT Lraft providc: chat "il the arbitral itribunal
caanct perform an 2c¢t that it deems neccosary, such act may'bc accempliched by \ i .
the cempetent authcrity at the request ol onc of the parties to the arbitcation '
agreement" . !
153, Ir certain instrupents, applications for interim redsures are naliiys Jor ‘
juadicial detemainaebtion. Under article VI.H of ohe Durceean Conveniion, Tow
‘instance, "a reqgucst ror interim measures o medsurcs ol conservaticn addresscd
10 a Judicial authority sinall nct be deemed incompatible wilh the arbitoation
acreerent, or regarded as a suomission ¢l thc substance of the case te tlc
court". A similar principic is expressed in article L.2 of the CE Uuil
znd, in article 5 of tie ULIDRCIT Draft.gﬁ/
154, Cther instruments, however, such as tie Durcpean Rules in avticle 27, thle ;
i
ECAFE Kules in orticic VI.H, the IBRD Convenilon in article 47, authoriuc !
arbitration tribunals to teke interinm meoow of protection in resgech o7 the
subject-matter of tihe dispute.
. ‘.

o4 'Ihe i

LEEBIres

i measures o ir:-;:ci;io:’a,
i LIILI

[ e



L/CIL9/21
Inglish -
Page 39

». TE AVWAKRD

155, There are certaln fommal requirements with which an awerd must ccmply if it is
to be recognized and enforced. Such requirements may we set out in the artitration
agreement itseif, in the applicable internaticnal coavention or, in the absence of
an applicable international convention, in Lhe laws of the country where the award
was rendered or its recognition anrd enforcement sought.

156, The observance of such requirements are rot alivays simple. It may happen that
the pertirent provisions of natiorel laws are unfemiliar to the parties arnd to the
arbitrators, as is very likely to be the case when the award is rendered in a
country other than the country in which the arbitreaticn wes ccnducted.gﬁ/ The very
identification of the place where an award was wmade mey also prove difficult when
arbitrators reside in different countries and an award prepared by cne arbitrator
is signed elsewhere by another arbitratcr.26

157. Some ¢f the principal formel requiremente for awvards as prescrived in the

internaticnal arvitration instruments reviewed zre referred tc relow,

1. Mme-limit for mwakin~ the award

{2) Time-limits prescribed

158, A number of instruments state explicitly the pericd within which an award is ic
be rendered. A number leave it tc the parties to determine, though they make
provisicn for cases where the parties do nct agree.

159. The Eurcpear Rules in Articie 34, the ECAFE Zules in Article VII.i, the

Copenhagen Hules in Rule 15 ard the UNIDRCIT Draft in Article 21 specify the pericd

within which an award is to be made. They differ, however, with respect to the Gate

frem which the pericd is to be calculated.

25/ ~ermiscitle, for instance, under Ariicle 37 of the Durcrezan Convention
¢ be so rencared.
o2& is the Meuchitel EKules.

sensliered to te renlered
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160. The provisions of Article 3L of the Zuropean Rules ard Article VII.1 of the
ECAFE Rules are in that comnexion similar. They prescrive a pericd of' nine months
t0 be calculated from the appoirtment of the presiding arbitvrator or the sole
arbitrator as the case nay tce.

161. The Copenragen Ruies in rue 15 require the tribunal tc deliver its award
within four montns frcm the date of the ccustitution of the tribuiial. The time
taken for interlocutory proceedings is excluded in calculating the pericd.

162. The UNIDRCIT Prafi in Article 21 stipulates a pericd of twe years, computed
frcm the date on which the arbitration agreement was concluded; and in cases of
artitration azgreements relaiing to future differences, frcm the date on which the
arcitration agreement was invoked. ) o _ . o
163. Under Article 19.1 of the CE Uniform lLaw, the parties may, up tc the time of
acceptance of office by the first arvitrator, settle the pericd withir which the
award is tc¢ be made or provide for a method according to which the period is to ve
settled. If they do not dc so arnd if a pericd of six months has elepsed frcm the
date cn wnich all the asrvitrators have accepted office, the judiciasl authority may,
at the request cf cne of the parties, decide the mattier.

16k, Article 17 of the OAS Draft Unifcrm law stipulates that "the award shall be
paede in writing within the pericd specified by the agreement between the parties,
the local law, or the Kules of Frocedure cf the Inter-Amerlcan Ccmmercial

Arbitraticn Ccmmission, whichever mey apply"

(b} Extension of time-limits

165. A number of instruments provide for the possikility that the time-linit

prescribed may prove inadequate irn certain cases.

166. Article 35 of the Eurcpean Rules permits the extension of the time-iimit by

agreement ovetween the parties. The time-limit may alsc be extended by the

srpitrateors ¢ the extent that sunh extensicn is justified by reason ci the
epiacement of z2i srviirater, the necessity of nearing witnesses, the takirg of

expert opiricn cr ary ciper vailc reascn.

vides for extensicons by agrecmert beiweern

157, artizls

the reriies

s extension
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168, while the establishment of a time-limit for the making of an award is desirable
from the point of view of eliminating unnecessary delays, it is aprarent that cases
ray exist where a fixed time-limit way prove to bLe inadequate in fact.

169, To permit the extensicrn of a time-limit only by way of agreement between the
parties may not be ar entirely satisfactory sclution. Farties are not likely to
agree easlly on whether an extension is in fact essential or sufficiently adequate
for the srbitraters. Reference of the wetter to judicial decisicn may not also be
entirely appropriate, as a court may nct wish to determine the matter without a
relatively substantial hearing which may be time-consuming. It may be, however,

that a sciution similar tc thet contaired in the European Rules, in terws of which

“the parties and within certain limits the arbitrators have authority to extend the

time-limit for rendering the award will be setisfactory.

2. Rendering cf the sward

{a) Mzjorityv for award

177, There are differences in.the instrumeris considered cn the question of the
majority required for decisiocns of the arbitrators in cases of tribunzls involving
tbree cr mcre artitrators.,

171. A common provision is that a simple majority is required. This is the solution
to be found in the Zuropean Kules in Article 33, the ECAFE Rules in Article VI.9,
the CAS Draft Uniform Law in Article 17, the IBRD Convention in Article 48 (1), the
Coperhagen Rules in Rule 1k and the annex to the CECD Draft in paragraph 6 (d).
i72. The CE Uniform Law in Article 22.1 and the UNIDRCIT Draft in Article 22 are
scmewhat different. They require an "absolute majority of votes". The CE Uniform
Law, however, allows the parties to agree "cn another majority".

175. Scme instruments deal alsc with the question of the casting vote of the
presiding arbitrater, ¢r of the president cf the artitration trictunzl. The

Ci Unifern Law, fcr examplie, ipn Article 22.2 sistes tnat the parties may agree that
"wher a majerity cannct be cobtained, the president of the arbitral tritunal shall
hezve a casting voie .

L7k, The Furcpean Lules ir Article 33 an¢ the ZCAFE Rules in Article VII.L3 provide,
withcut heowever requiring the agreement of the parties for the purpose, that

"failing ¢ walerity, the presiding arvitrstcr zicne shall make the awara’.
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175. Article 22 of the UNIDROIT Drait deals with the matter as follows: if an
absolute majority cannot te obtained, "{he president's vote shall prevail, If,
however, the president is an arbitrator who has been appointed by one party only,
the arbitration agreement shall, so far as that particular dispute is concerned
become inoperative. The same rule shall apply if the arbitral tribunal is ccmposed
of two arbitrators who fail to agree". 7

176. The following provisions in Article 22.3 of the CE Uniform Law seem noteworthy:
if the arbitrators are to award a sum of money, and a majority cannot be obtained
for any particular sum, the votes for the highest sum shall be counted as votes for

the next highest sum until a majority is obtained".

(b) Awards cn the basis of documents alone

177. Awards wmade on the basis of documentary evidence alone.are authorized urder
certain instruments. Article 23 of the Zuropean Rules provides that, subject to
the agreement of the parties, "the arbitrators shall te entitled to render an award
on documentary evidence without an oral hearing". The Copenhagen Rules in Rule 12
alsc authorize the arbitrators tc decide a case upon documents ounly.

178. Scme instruments expressly permit arbitrators to rerder an award.on the tasis
of documentary evidence, should a party not appear at the hearing. It may be noted,
in this connexiorn, however, that the annex of the CECD Draft in paragraph 7 permits
arbitrators to render an award against the defaulting party and dces not seem tc
regquire that the arbitrators should act on the basis of evidence.gZ/
179. The relevant provisions of the instruments examined concerning the general
question of the making of ex parte awards have been referred to in paragraphs
above.

180. In a4 case where a party absents himself from an arbitration proceeding without

ccd reason, it seems reascrable to prermit the arbitration preceeding te continue tc

48]

[y

ts conclusion, nctwithstanding the party's atsence. It wculd alsc seem reascnable

in such circumstances to permit artitratcrs to render an award cor the tasis of

n
K

It may be otserved in this connexion that the Rules of Procedure of the
Inter-American Commercial Arbitration Cermission provide in Article 28 (in
centrast to the provisicns of paragraph 7 ol the annex cf the CECD Draft that
an award shall nct be made in favcur cf one party solely on the basis that the
cther party is in default.
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documentary evidence alore, should the arbitrators be of the opinion that it would
be unnecessary for them to examine such oral evidence as may have elready been
adduced cr to require the party present to adduce any further oral evidence.
However, to permit arbitrators, in a case where a party absents himself without gocd
reason, tc render an award in favour of the non-defaulting party solely on the
ground that the other party is in cdefault may rot be an appropriate procedure from

the point of view of promoting the wider use of arbitration.

(¢) Fcrm of avard

181. Article 22.4 of the CE Uniform Law requires that awards be "set down in writingw-1

and signed ty the arbitrators". If one or more arvitrators are unable or unwilling
to sign, the fact shall be recorded in the award. The avard, however, shall bear g
number of signatures which is at least equal to & majority of the arbitrators. '
182. Tne ECAFE Rules in Article VII.S5 also require thet awards be made in writing
ard stipulate thet "in the case of an arbitral tritunal, the signature cf the
majority, or if no majority is obtainable, that of the presiding arbitrator shall
suffice, provided the award states the reason for the absence of the signatures of
the otner arbitratcrs".

183. Awards under the IBRD Convention /Article 48 (2)7 are to be in writing ard are
to be signed by the memters of the {ribunal who were in Tavour of the award.

"18k4. Article 22 of the UNIDROIT Draft requires that "the award shall be reduced to

writing and signed by the arbitrators".

3. Content of the award

(a) Interim, interlocutory and partial awards

185. Some instruments deal with the question of irterim, interleccutory, or partial
avards. Cre example is Article 36 of the. Eurcpean Rules, which states that "the
arbitrators shall ve entitled to make interim, interlcecutory or partial awards".
The EZCAFE Sules centain similar previsicns in Article VIIL2.

183¢. 4article 23 of the UNIDRCIT Draft provides that "the arcitral tribunal may, if
it car dc sc without prejudice tc the parties to the arbitration agreement, make a

partial awarc, reserving some disputed questions for = further award
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(b) Awardc on agreed terms

187. The question whether a settlement, arrived at tetween the parties to an
arbitration proceeding, should te confirmed by the arbitrators in the form of an
avard ic dezlt with in-'scme instruments, though not always in the same terns.
188. Article VIII.1 cf the ZCAFE Rules states that a settlement "shall te recorded

" by the arbitrators ir the form of an arbitral avard made on agreed teras".
189, The Eurcpean Rules in Article 36 authcrize the arbitraters, but do not reguire
them, "to make an award on agreed terms".
160, The provicions of Articie 31.1 c¢f the CE Uniform ILaw are rather different.
They provide that a "compromise may be recorded in an instrument” {(which is not
necessarily in the form of ar award) "prepared by the arbitral tritunal and signed
by the arbitrators as well as by the parties",
191. The fact that, in general, national laws and internetional arbitration
conventicns provide only for the enforcement of "awards" is an important reascn for
requiring that a settlement reached between parties tc an arbtitration shculd be
confirmed by the arvitral tribunal in the form of an award. It should te ncted,
however, thet Article 9 of the CE Protccol requires that ''comprcmises", recorded as

required under the CE Unifcrm Law (see paragraph 190), "be recognized and enforced'.
A matter which might be considered in this connexion is whether settlements reccrded
in e formal manner, but not in the fcrm cf awards, might nct also be reccgrized ard
erforced in the menner in which "ccapromises” are recognized and enforced under the

CE Protocol.

(c) Reasons for awards

192, Under the lew of certain countries, such as the United Kingdcm and the United
States, a statement of the reasons on which azn arbitration award is based does nct
ceen te bte oblizatoery and appears in practice t¢ be gererally cmitted.g§ In cther
courtries, however, such as France, Hungary, the lctreriands, Portugal and Spzin,

vy

reasons are Zenerally given; and in scme countries it iz made compuiscry.—

25/ I. szdszy, Internstional Civil Procedure {10C7), p. &CE,

ry~ ™ . - / sy . - P T I~ [ o

23/ T.g., articie 823 (3) cf tre Civil Ccde of Ttaly; & 1CUl /5) of the Serian
“ode of Tivil Prccedure.
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193. As regards the provisicns of international instruwierts, a number cf them
reguire that the reasons for an avard be stated, Frovisicns to this effect are
found in the CE Uniform Law in Article 22.5, the IBED Convention in Article L8 (3)
and the Copennhagen Rules in Rule 13.
194, The Eurcpean Convention in Article VIII arnd the Zuropear. Rules in nltlcle 4¢
require reasons, unleéss the parties (a) either expressly declare tiat reasons shall
rot be given cr (b) have assented tc an arbitral procedure under which it is rot
custumary t¢ give reasons for awerds. If this Is net the case, "the parties shall
ve presumed tc have agreed that reasonc shzll te given for the avard”.
195. Article 25.2 (i) of the CE Uniform Lew and Article 52 (1) {e) of the IBRD

- Conventicn provide that an award shail be.annullied if the reascrs are not stated.
155, Article 29 (i) of the UNIDROIT Draft provides that the sward Le set aside if the
rarties have agread that the award should contain reascens and rc reascns are givern.
197. The ECAFE Rules and the OAS Draft Unifcra Law do not coniain any provisions on
the matter.
158. A pertinert guestion is whether the enforcament of an awerd without reescns ig

possible in a ccuntry whose law requires that reascns te given. In recent decisiong,
courts in octh France and the Federal hepubliic of Germanyzo have rececgnized the
valilidity of foreign awards not i,corporating reasons in cases vwhere the law of the
place where the award was rerdered did not require that reascns be given and where
it was generally known thet arbitral triburals located there usually rendered avards

withcut reasornc.

(d) Costs of arbitraticn

199. A questicn whick though net relevant tc the substance of the arbitration
process but nevertheless of practical significance is how the costs of the
arbitration proceeding should be toine by the pariies.

<CO. The ECAFY gules in Article VILL7 ard the IRRD (onventicn in Article €1 I2)

"deterrviine in

g detzrminatioir shealn
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202. Article 43 of the European Rules and Article VII.7 of the ECAFE Rules prcvide
that the cosis shall be borne by the unsuccessful party, but permit the arbitrators
in their discretion to apportion the costs between the parties.

203. Article €1 (2) of the IBEC Convention states that the srwuitration tribunal may
decide how and by whom the expenses shall be paid.

20k, The question whether the arbitration tribural has the authority to assess the
fees of 1he legal representatives of the parties, and to decide by which of the
parties these fees shall be borne, is not dealt with in any of the instruments
considered. It is a matter, therefore, that is often determined in accorcance with
the lex fori. The law of many countries requires that the fees of the legal
representatives of both parties be borne ty the unsuccessful party; in scre
~countries, on the other hand, cach party is required to meet the costs of its cwn

legal rer vesentative.

b, Notification of partie-, depocit, i.terpretation, revisicn and
¢oblication of aw.rde

(a) Hotification of parties

205. Several internationa. instruments require that the parties should te "notified"
of the award. Requirements as to the manner of nctification, however; differ.

'205. The CAS Draft Uniform Law in Article 17 provides merely that "the parties
shall be duly notified of the arbitration award". _

2)7. The ECAFE Rules in Articls VII.6 provide that the notification should be
effected by ccmmunicating authentic copies tc the parties. The annex of the CECD
Draft in paragraph T provides for the transmission of signed ccunterparts.

208, The Eurcpean Rules in Article Ll require that the "awards shall te communicated
by regisicred letter".

209, Under the CE Uniform Law in Article 23, the presicant of the tribural is
required to communicate a2 copy of the award to each party; ard under the UNIDRCIT
Draft in Articl: 2%, the president of the triburel is tc ccmmunicate te each party
the operative provisions of the award.

21C. The Coperhagen rules zssocizte the ccemmunication of the awerd with the payment
of costs. Rule 17 provides that "the averc... shell be delivered uporn puayment cf

the costs",
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(b) Deposit of awards

21i. Provisions requiring the deposit of ewards are contained in some instruments.
Article 23 (2) of the CE Uniform law, for example, requires that "the president

of the arbitral tritbural shall depcsiv the originel of the award with the registry
of the court having jurisdicticn" ard "shall infoms the parties of the deposit".
The UNISROIT Draft provides in Article 2k for the depcsit of the award, not in
court, but "in the place provided ty the arbitration agreement, or if such place is
rot indicated therein, at some place settled by the arbitral tribunal itself".

212. As taxes or other charges in proporticr to the amount of the avard are payable
under scme national laws, the practice of deposit may not be otserved as regularly
as it might otherwise be. Uhether the validity of an award is conditional upon‘its
deposit, in countries where such deposit is made mzndatory, seems questionable. In
any event, courts do noct seem to refuse the enforcement of a fereign award on the
ground that the country where it was rendered required depcsit and no deposit was

made.

(c) Interpretation ci sward

213. The most appropriate procecure for the interpretation of an award wculd te for
the awara to be interpreted by the arbitrators who rerndered it. The rendering of an
award, however, generally maerks tie termination of the office of an arbitrater, and
accordingly, specific authorizetion from the pzsrties is necessary if an arbitrator
is tc be requircl to take any steps subsequernt tc the award.

21k, The ECAFE Rules in Article VIIIL.2 specifically authorize the arbitratcrs to
give, if requested by either party within a pericd ¢f thirty days after the making
of the award, an suthecatic interpretaticn cf the award.

215. Article 50 (2) of the IBRD Convention, which also Jeals with the question,
prevides that a request by a party for an interpretation shculd te submitted tc the
tritunzl which rerdered the cward, Hewever, if that is not possitle, a new tribunal

is to ve ccnsvituted for the purpose.
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(@) Revisicn of awards

216. The interpretation of an eward and the correction of clerical errors, errors in
coupilatior or typographical errorsZL/ are to be dlstinguished from the "revision"
of an award. A revision of an award is generally permitied within specified time-
limits on the ground of the discovery cf facts unknown at the time of the
proceedings. ' o

217. The IBRD Convention requires in Article 51 (1) that the new evidence required
in this connexion shculd te "of such a nature as decisively to alfect the award".ég/
218. The revision of an award bty the artitrators who rendered the award appears to
be a very useful procedure which would ncrmelly involve considerably less delay tihan

Jjudicial review,

(e) Fublication of awards

212. The ypublication of arbitra1 avards has beccme a reguiar practice in a nunber

. . )
of countries, including Japan, 2 tne Tetherlands,é~’ and the TCastern European

See Article VIII.3 of the ECAFE Rules.

31/
gg/ It may be observed in this connexion that Article 38 (1) ¢f the draft adopted

in 1958 by the Interm: tional law Ccmmissicn concerning ''Model Rules of Arbitral
Erocedure" makes a paruy's entitlement to reguest a revisicn subject to the
qualificaticr that the new facts éiscovered are "of sucn a nature as to
constitute a decisive factor, provided that when the awerd wes rendered that
fact was unknown tc the trivural end tc the party contesting revislon and that
such ignorance was not aue tc the negligence of the party requesting revision".

Bulletin of the an Shipoing Zxchange (1G€7), Fo. L4, pp. 1, 19.

Artitrale Rechtsprasi, No. 569, Cctoter 1$68.

BEE

D.F. Ramzaitsev, "la Jurisprudence en Matidre de Drocit Interrational Privé de
la Commission Arbitrale Soviétique pour le Commerce Extérieur", Revue Critique
de Droit Internationsl Privé (1953), p. 459; I. Szaszy, "Arbitration of Foreign
Trade Transactions in the Fopular Democracies", American Jourral of Cvmpa~stwvo
Law (19Ck), wvel. 13, p. HLl Jakubowski, o? Forcisr 1
Cisputes", Internmaticral Corverative ok,
I.. Farazc, "Decisions sf the ’unb

Arvitratiorns", irid. [1v%h), wol

S. Henak in Journzl du Lrcit '“LGI“‘IIJ 41
Rcwania, ceze J. liestor and C. &
Bulgeria, see al, Koicuhavefl?,
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220, The only internaticnal instrument, however, which contains a provision on the
matter is the IBRD Converntion, which states in Articie U8 (5) thet the Centre for
Settlement of Invesiment Disputes is not to publish an award without the consent of
the parties.

221. when evaluating the desirability of the puklication cof awards, a relevant
consideration is the reluctance of parties to have awards relating tc their aisputes

publishea.
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E, RECOGNITION AND EHFORCEMENT OF AWARDS

222, The establishment of criteria regulating the enforcement of en award, should
enforcement become necessary, is fundamental to international commercial
arbitration, as it is, indeed, fundamental to arvitration in general., Wnere an
internatior&l comnerciel arbitration award is involved, it is essential also, for
its enforcement, that it should be recognized by the competent court of the

country in which enforcement is sougit,

1. Lew apoliceble to the recosnition and enforcement of ewards

223, The enforcement of arbitration awards is a matter within the jurisdiction of
reticral courts} and being essentially of a procedural nature, enforcenent is
‘generally governed by the differing norms of the lex Tori, It would seam, o
therefore, that if it was thougnt desirable to remove all the existing
uncertainties on this matter, it would be necessary to bring about an
interraticral unification oi' the rules on all aspects of the recognition and
enforcement of interrstional commercial aroitration awards.

224, While the existing international instruments and draft instruments dealing
with the recognition and enforcament of awards contein certein unified rules on
such matters as the grounds upon wiiich the recognition and erforcement of awards
shall, or may, be refused, they do not cover &ll espects of the enforcement
process. Moreover, on certain specific matters they contein references to ihe
provisiorns of national law, and sucn references may give rise to uncertainty where
ngtiongl laws differ, For example, parsgraph 3 of the Gereva Protocol provides
that awards ere to ve executed "in eccordance with the provisions of its /the
Contracting State's/ natioral laws". The Geneva Convention in Article 1 states
that arbitral awards "shall be enforced in accordance with the rules of the
procedure of the territory where the award is relied uron", Provisions to the
sare effect are contained in article IIT of the United liations Convention, irn
article 7 of ithe Pontevidec Arrecient, in ariticls 18 of the CAS Draft Unifori Lew,
in arvicle $5(2) of the TRRD Convention, in article 7 of the CE Protocol s=nd in

tac Cleuchntnel fules,
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2, Finality of awards

225, Cne of the questions that arise when the enforcement of any arbitration award
is sought is whether the eward is in fact, so fer as the arbitration is concerned,
of a final nature or still open to further consideration by way of appeal or
review, On this aspect for instence article 29,1 of the CE Uniform Law states

that "an arbitral award may be enforced only when it can no longer be contested
before erbitrators", " A similar provision is to be found in article 1 of the

CE Protocol.

226, A furtner question that erises when the enforcement of an international
commercial arbitration award is involved is whether the awerd may be enforced when,
under the national law of the country in which it was rendered or under the
nationel law of the country where its enforcement is sought, it may still be - -
contested in court., Several international instruments cortain specific provisions
on the finelity of the award, The OAS Draft Uniform Law, for example, provides in
articie 18 that "arvitretion awards have the force of a final judgement”. The
Annex to the OECD Draft uses the expression "final", The Comecon GCD provide in
- peragraph 91(3) that "the decisions of the arbitral tribunel shall be final and
binding on the perties”., The Geneva Convention in Article 1 states that "an
arbitral awerd,..shall be reccgnized as binding". Urder article V.1(e) of the
United Netions Cenvention, the enforcement of an award may be refused if '"the award
has not yet become binding on the parties".

227, The enforcement of an award may be refused uuder article 5 of the lontevideo
Agreement if the eward does not have "a finzl character, or the authority of

res judicate"; under erticle 19(V) of the OAS Draft Uniform Lew "when the eward..
does not settle the dispute in a finel and definite manner"; and under article 423.L4
of the Bustamente Code unless "it is executory in the Stete in which it was
rendered",

228, The metter is dealt with in some detail in article 1(d) of the Geneva
Convention, wnich provides that it shall be recessary for recogrition or

enforcerent "tagt the award nas become finel in the country in wiiich it hes bveen
made, in the sense trnat it will not be considerel ss such if it is owen to

opposition, eppesl or »curvei en crscnticn  (in ‘e countries where such forms of

vreved that any rroceedings for tihe wnurposs of
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229, Article 54(1) of the IBRD Convention requircs.that the Contracting States
“shall recognize an award rerdered pursuant to this Convention es binding and
enforce the pecuniary obligations imposed by that award within its territories es
if it were e final judgement.of a court in that State". Article 42 of the
European Rules appeers to be similar in purpose. It requires that "the parties
undertake to carry out the award without delay and, subject to any legal
provisions to the contrary, renounce any right of appeal either before anotner
erbitral institution cr before a court of law unless otherwise expressly
stipulated",

250, Of the instruments referred to above, the OAS Draft Uniform Law ard the

IBRD Convention eppear to be the only instruments which give the force of a firal
Judgement to an awerd, The other instruments appear to provide for enforcement
only if the eaward is binding or firal urder the applicable naticnal law, On this
matter, in the course of the Urited Mations Conference on International Commercial
Arbitration, it was observed thet wihile “courts should remain free to refuse the
enforcement of a foreign arbitral award if such action should be necessary to
safeguard the basic rights of the losing party or if the award would impose
obligations clearly incompatible with the public policy of the country of
enforcement... the extent of judicial control over recognition and epforcement of
arbitral awards must be defined with precision, so as to avoid the possibility
thet a losing party could invoke without adequete justification a multiplicity of
rossible grounds for objections in order to frustrate the enforcement of awards
rendered sgainst it".éé/
231, It would seem thercfore thet it is only through a formula similar to thet
contained in the OAS Draft Uriform Law and the IBRD Convention, or through a
precise definition of the extent of judiciel control to be exercised over the
recognition and enforcement of arvitral awards, that all uncertainties connected
with the requiremert that only "final" or "binding" ewa. 's mey be enforced might
te effectively re&oved.

2. Lomestic or Foreign character of avards

252, Arcther question wnich arises in connexion with tho recognition and

enforcement of internstional commercial arbitreticn awards is whether the award is

24/ E/CCHR,26/2, v.5. For references to ihe case law of, and writirgs in. vurizus
counrtries on this question, sec %, J, liabscreid, Tliaticrele oder
supranatiorelc Schiedssprueche?” in Zeitschrift fuer Zivilnrozess (1997),

vol, 7C, r. 32, /
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to be considered & "foreign" or & "domestic" award. The question is important, as
international instruments provide only for the ernforcement of foreign, and not

of donmestic awerds* the enforcement of domestic ewards being governed in every
respect by the national law applicable,

233, The United hations Convention, for example, states in article I(1) that it
applies to arbitrel awarés "mede in the territory of é State other than the State
where the recognition and enforcemrent of such awards are sought' &nd zlso to
"arbitral ewards not considered &s domestic awards in the State where their
recogrition &rd enforcement are sought”, Iu may be rnoted here that under the law
of the Fecderal Republic cf Germany awafds rendered in any country under Germen

roceaural law are considered to be demestic ewards. The place where the award
P P
37/

was rendered, therefore, is not under thet law the determining factor,

L, Refusal of reccarition and enforcement

23k, Though the procedural aspects of the recognition and enforcement cfrawards are k
governed by the nationzl lzw ol the country where enforcement is sougnt, most of
the internaticnal instruments examined determine the grounds upon wnich

recognition and enforcement of awardés shall, or may, be refused,

235, Article 29(2) of the CE Uniform Law, for example, makes denial of

recognition and enforcesient mandatory "if the award or its enforcement is contrary
tc ordre public or if the dispute was not capable of setilement by arbitration®,
The exact scope of this provision seems uncertain, as the Uniform Law does not
appear to define clearly the kinds of disputes which are capavle of settlement by
arbitration. Although erticle 1 of the Uriform Law does state that "any dispute...
in respect of which it is permissible to compromise may be the subject of an
arbitration agreement"”, it does not specify which law should govern or which court
or other authority should determine the question whether e particular dispute may
e the subject of & compromise, A similar, though more precise, provision is
contained in erticle Z€ of the UNIDRCIT Draft, wnich states that "a judicial
authority shzll, of its own sccord, refuse leasse to issue execution, if the award
is contrary to puvtlic pelicy or if the arcviitrstors nave decided some question thet
was not cepzvlie of Seing suoritted to arditration according to tie lew of the place

where tcen claimead”,

I_J
Y
N
—
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236, The Geneva Convention in article 2 enumerates the grounds on which refusal of
recognition and enforcement of awards is mendatory. The Montevideo Agreement in
article 5, the Bustamante Code -in article 423, the Geneva Convention in article 1,
the United iHations Convention in article V, the OAS Draft Uniform Law in

article 19, the CE Protocol in article 2 and the Neuchftel Rules in article 15
contain detailed provisions concerning the grounds for or circumstances in respect
of which the recogniticn and enforcement »f awards may ve refused, o
237, Under most instruments, the recognition and enforcement of awards may be
refused where the awards conflict with public policy, public order or

ordre public, For example, under article 5(d) of the Montevideo Agreement,
recognition and enforcement may be refused wnere an awerd conflicts "with public
order in the country of their enforcement'; under article 423.3 of the _
Bustemante Code, where an award conflicts "with the public policy or the public
laws of the country in which its execution is sought"; and under article 15 of
the Neuchdtel Rules, where an award is contrary to "the pubiic rolicy of the
country in which it had teen invoked",

238, The Geneva Convention in article 1l(e) and the United Hations Convention in
article V,2(b) permit refusal of the recognition and enforcement of an award not
vhere the award but where the recognition or enforcement of the award is

contrary to "the public policy or to the principles of the law of the country in
which it is sought to be relied upon" {in the case of the Geneva Convention) or to
"the public policy" of the country in vhich recognition and enforcement is sought
(in the case of the United Nations Convention).

239, Under erticle 2 of the CE Protocol; recognition and enforcement may be
refused "if it is incompatible with the ordre ovublic" of the requested Stite and
in particular if the settlement of the dlsvute by &rbitration is contrery to that
ordre public". As bas already Teen noted above in paragraph 235, under

article 29.2 of the CZ Uniform Law, denizl of an application for the enforcement
cf zn cwerd is zode merndetery "if the sword or its enlorcement is centrary to
ordre public'.

2&6. The differences that.are likely tc exlst, however, Ttetween different legal
syctexzs in regard to vhat constitutes puclic policy, public order cr ordre public

way give rise to uncertainties.

/e
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5. Staying of enforcement

241, A few of the instruments which deal with the recognition and enforcement of
awards nermit enforcement to be stayed in certain circumstances. The

United Mations Conventior in article VI provides that "if en applicetion for the
setting aside or suspension of the awerd nas been made,..the authority before
which the award is sought to bte relied upon may, if it considers it proper,
adjourn the decision on the enforcement of the award". The UNIDROIT Draft in
article 27 states thet "a judicial authority may adjourn the granting of leave to
issue execution if a party cited to eprear shows that ne has a prima facie case
for setting eside the award".

242, The IBRD Convention differentiates between cases in which enforcement may

be stayed and cases in which enforcement shall be stayed. Under Article 51(L4) of
the Convention, where a reguest for the revision of an award has beer made, "the
Tribunel may, if it considere that the circumstances so reguire, stay enforcement
of the award pending its decision", However, "if the applicant requests a stay

of enforcement of the award in his application, enforcement shall be stayed
provisionally until the Tribunal rules on such request", A similar provision
applies, in terms of Article 52(5) of the Convention, winere & request is made for
the ennulment of an award.

2Lk3, The CE Uniform‘Law in article 30.5 empowers the judicial authority seized of
an appeal, or of an application for setting aside, to order thet the enforcement
of the award be stayed. Article 8 of the CE Protocol states that "the authority...
may delay its decision if, in the Stete in the territory or under tne law of

wnicii the awerd was made, the award is the subject of an application to set it
aside". ' '

2kh, An award which is ignored by the party against whom it is made ceases to be of
value if it is not cnforceable in a country where satisfastion of the sward may be
realized. A matier of courmon concern to periies, therefore, is whether recourse tc
arbitration would be an effective methol to settle a dispute if guestions arise as

to wiether an awerd will te reziily enforceavle under the provisions of the

avplicable ratioral laws., It seems “mportant to internetioral comiercial

arcitration that uncerteinties of this kind should be resclved, iIn this conrexion,
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a question which may be considered further is wnether it would be possible to
remove such uncertainties through the formulation of self-contained rules
covering all aspects of the recognition and enforcement of swards. These rules
should not, in so far as possible, contain provisions referring to nationzl laws,

~ as the requirements of national laws are likely to differ and give rise to further
uncertainties. ~ __ . . e
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contein commch elements. It would scem reasonable, in this connexion, to regard
(as some instruments expressly do) agreements concluded vy way of an exchange of
letters, or of telegrams or of teleprints as constituting agreements in "written
form", '

(3) fThe number and method cf eppeintment cf arbitratcvs

249, Certain basic principles apvear tc be comron to all instrumcnts in regard

to the number and method of appointwent of arbitraiors, All instruments seem tc

acknowledge the right of the parties to an arbitration to determine how many
arbitrators there should be and how they should be appointed. AlL instruments
provide alsc for "an appcinting authoriiy" to appeint an artitrator in a case
vhere a party fails to make the necessary appointm nt.rrThe érincipal aiiference
betweer the instruments iies in the variety of appointing esuthorities designatced
under the instruments; this is probebly due tc diiferences in the scope of
application c¢f the instrumenis, toth geographically as well as in the naturc of
the disputes ccvered. The variety of aprointing auihorities ﬁrovided for.under

the instruments, however, should nct cause uncertsinties in praciice, as the

appeinting authcritices designated in the instrumenis are only required to act

if the parties themselves have not named an aprointing auwthority.

250. The appeintment cf fcreigners as arbitrators is permissible under all
instruments. <&Some instruments ccntain express provisions tc that effect in view
cf the requirement in cericin msvicnal laws that foreigners may not act as

arbitrators.

(4) Place of arbitration

251, All instruments leave the deterwination of the place of arbitration tc the
partics, in the first instance,-though the instruments differ on how the place

sheuld be Setermined where the uirties huve frijed to 2grec. The preoblesn is =

)

comnlex cie, yet ih would sseor cn balunce that a procedure which might be

refersble weuld be toe enirust to the arbitrzters the determinaticn ¢l the plece

4]

of arbitrsiicon where the parties =re unsble to agree. This is the procedurc
incorperated in the malority of instruments, and 1L would seon less tine-cunsoming

> eginiione.,

/...
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(5) Appliceble law

2%2. Uncertainty as to which law is to be applied to the substance of e dispute
and which lav is tc be applied to questions of procedure, in cases where the
parties have not agreed on the applicable law, constitutes one ¢f the principal
uncertainties in respect cf internationzl ccommercial artitraticn. Any step

towards the reduciion or elimination of such uncertainiy, in sc far as is rpossible,
would enhance effectiveness of arbitratiocn,

253, There are differences in the way in vhich the question of the applicable

law is handled in the instrumcnts examined, tVhere, as is the case under some

instrunents, the question is leit tc the arbitrators tc determine, uncerteinties

(6) cCn2llenping of arbitratovs

254, It is reascnable thet parties tc artitration proceedings should be
entitled to challenge an arvitrator on geod grounds. It is egualiy reascnable
hcuwever to ensure s¢ far as is rossible that chalicenges are not wmisused,

as they would be if parties challenge arbitrators merely for the sske of
obstructing the proceedings. The reguirement, coentained in one of the instruments
exanined, that a challenge mucst be sutmitted as socn as the challenger beccomes
avare of the ground of the challenge, might prevent; in some measure, the misuse
of challenges.

255. Once a challienge has been made, it is impcrtant thal a decision on its
merits shoula te reached as prouptly as possible, and frem this peint of view

a prov'rio. vequiring the ron-challenged members of the arbitration tribunal to
decide on the challenge might prove useful, In cases, however, where (a) the
non-challenged wembers are of an even number and disagree, or (b) the majority of
the arbitraters sre chalienged, <1 (c¢) there is only a single arbitrator, it -
would wesw neceusary Tor the vaiidity of the challenge to te determined by

anotiiicr authcrity, snch =s the "anmucirntirg 2utkerity” cor the cempetent court of

the wliace where the » tribunel has divs seat.
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(7) Jurisdiction over questicns relating to the validity of the
arbitration zgreement

i‘256. Some cf the inslruments examined require questions relating to the validitiy of
o the arbitraticn agreement to be veferred to the courts. Other instruments
authorize arbitration tribunals to decide such guestions. Under mcst international
t agreements; a decision of ar arbitration tribunal on the validity of an arbitrztiocn
agreement can be reviewed bty the judicial authorities when the recognition and
enforcement ol the award is scught,

257, It might Tte cconsidered in this connexion whether it is preferable for a
guesticn releting tc the validity of an arbitraticn agreement to be (a) referred

to the ccmpetent court immediately the question has been raised befcre the
arbitretion tribunal, or (b) decided in the first instance by the arbitraticn
tritunal and then, at the recuest of a party, reconéidered ty the court when

recognition and eniorcement of the award is scught.,

(8) Pleas as to the jurisdicticn of the arbitration tribunal, on grounds
other than the invalidity of the arbitration agreement

258, All instruments which contain provisions on this matter authcrize.
arkitraticn tribunals to decidc on the merits or such pleas. There are, however,
cervain difficult problems which erise, namely, (e) skould the decisicns cof
arbitration tribunals on such pleas be made subject to judicizl review and

(b) if sc, at what stage cf the arbitration proceeding should judicial revicwu

teke plece or, in cther wcrds, should judicial review take place 1mmed1afrly
after the decision c¢f the arbitraticn tribunal or &t the stage when recognivicn

and enforcement of the award is sought.

-(9) Reascns for award

255, The prcvisinonc of international instruments and neticral izus differ cn
the cuestion whether erbitreticn awards shoculd set cut the reascns on which
they zre bzsed., The inclusicn ¢f reusons in awards may be desirable in cerisin
respects., Awerds inccrgereting reasons would be helpful as & guide te parties

P

in business relstions and would zlso be 2 useful scurce of infermeaticn for futur

(]

werlh in the field of irternzticnal commercizl 2rbitrsiion and in the horwonization
and cf irterrnsticn=l

FARE R
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{1C) Publicaticn of awards

260, It would seem desirable tc ccnsider also the guesticn vhether arbitration
awards should be published. The regular puklication of awards would be especizliy
useful to thuse involved in the particular branches ci' trade tc wnich the awards
relate and would alsc contribute To spreading the xnovledge cf the thecry and
practice of arbitraticn. Cn the cther hand, it should te taken into acccunt that
in certain cases the parties may be cprosed to the publicaticn of awards relating
to their disputes, even though their names wight te omittea from such publication.
261, Comments with respect to certain other aspects of the arbitration process
have been made in chapter I, The conments reiate to such matters as mendatory
“—rules of procedure (paragraph 9#), representation of parties, and failure cf a varty
to perticipate in an arbitration vreceeding (paragranh 104) jurisdiction ol courts
vith respect %o disputes subject to valid arbitration agreements .(paragraph 1h5),
extensicn cf the time~limit fixad for the making of an award (paragraphs 168 and 169),
making an awvard in a case vhers a party absents himself frem the arbitration . ..
proceeding without geod ressor (paragraph 18C), and the revision of an award
(paragraph 218).
262, Section E of chzpter I, which deals with the reccgniticn and enforcement of
arbitral awards, includes certvain comnernts on the finality cf awards
(paragraphs 23C and 231), the refusal tc recognize ené cnferce awards ou tae ground

of public crder, public policy cr ordre public (paragraph 2L0), and the

O

esirability cof formulating self-contained rules covering a2ll aspects of the

o]

ecognition and enforcement of avards, in order that uncertainties coannected uith

-

the recognition and enforcement of avards may be fully rewcved (paragraph 2Lk),

/i.-.
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IIi, TFATICRAL LAY AND INTERNATICHAL CCiFBRCIAL ARBITRATICH

263, There seems to be no doubt, as cenflrmed also by the preceding review of
existing intervationzl arbitration instruments, that national law plays a vital
role in the arbitration process. This chapter will discucs briefly the extent
to which the intervention of naticnal law may at tiwes impede and at other tiges
entance the usefulness of arbvitration.

26k, Where the parties tc a commerciai transaction, whether dcuestic or
international, reach an amicable settlement of a dispute arising from that
transaclion, tie law, as a general rule, dces not interfere with the autonowmy
of the parties in resolving the dispute as they wish. The parties are free to
agree on the procedure to ve followed in arriving at a seltlement and oz the
terms of the settlement. Only in exceptional circumstances, as for example in
case oi alleged fraud or error, a party may apply to the courts to challenge
the terws of an agreed settlement, _ _ _ )

255, On the other hand, wkere ihe parties refer a dGispute tc arbitration,
noruwally the laws of the country or couatries concerned exercise a degree cof
control over the arbitral procedure and the award ang its enforcecent.

YA
eGe. T

‘2 laws of most countries and the ilnternational instruments examined in
this report acinowledge, in prineiple, the autonomy of the parties in respect
of such'matters as the cubmission of a dispute to arbitration, therselection
of an inciitutional or sd heoc arbitral ftribunal, the appointment of the
arbitrators, the choice of law.

267, Thke whole arbitration process, however, is generally subject to the
mandatory provisicns of the applicable law, e.g. the law of the country vkere

the arbitration agreement bhas been concluded, or where the arbiiral tribunal

nas
268, Thke fact ibhat arbitration is not completely divorced from the avthority

Q
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el lave or the jurisciction of tae courts wmey tcud to inject an
riainly in the effectiveners ol arvitration ac a meaans for

S
cetllemect of comnmercial dircputes. Thic 15 espe lly treue in the

cin
case of izterrationul trcds, where tio noartiecs, aol vein; able fc »ely

exclonively on tireir own sgreemsnlt or tne decision oi the freely chocen
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arbilraters way be deterred frcu having recourse io arbitration by tihe possibility
thatl certain aspects ol the arbitration precess migit bte subject to a foreign

lav unkuown to them.

209. It would be an over-simpliiication, however, to conclude tiat any interventica
of the law impedes lhie usefulness of arbitration. In scme cases tiue opposite 1s
true: Fbr.exaﬁple, ucrwally a party woy apply to the courts te nlead
arbitral lribunal hada no proper jurisdiction or exceeded its powers. This Xxiad
of intervention ol the ldw tends to cromote confidence i arbitration. The
sawme ray be said where the interveniion of tie courts is recessary itc enforce
an arbitral avard.

276G, On the other nand, ro control Ly ihe courts secus nccessary or desirable
over the werits of the arbitral award. Percons engaged in interractional trade
citen preier to settle their disputes by arbitratica rather than by judicial
proceedings owing primarily to the greater speed of thne arvitration prccess.
This advantage is wiped out wherce the losing party is allowed t¢ appeal to the
courts against the werits of an.arbitral avard or where the courts are erntitled

w

tc review the avward ex-oificio. Iia suci caces thce interveation cf the court

55

in addition o delaying tie settlewent cf a dispute, iwmpedes arbitration Ly
depriving the arbitrators, whose judgement was trusted by the perties, of the
pover to render a final cid vinding avard.

271, For these reasous the iaternatiosnal instruments exgmined in this report
generally provide tiat arbitral awards should be final end have binding force,
except wherc an award is contrary to the crére public of the court of the country
concerned (see paragraph 237 et seu. above).

272, Sometimes international arbitration instruments provide that certain matiers
will ke governed by national laws (e.g. the law of th: country where the

artitration Zakes place, or the law of the courntry where enforcerent ic scught).

g anout uwncertainlice and complicatic. e, For cxawmple, uien au

arvilraticn agrecuceal ig coucluded 1T aoy not Le known where wiil be the zeat

ce
of the artitral tribunal, or wierc cufocrcement of the auvard moy
of the partiec, These locotions way depend cnun thae decisicn of

ribuial, {ie bpleace of ol deg prosident, the rlaces wlere

aeltor

has or irausters
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arbitration agreement might not be valid under the law of the country where
arbitration is supposed to take place, or an award might not be enforceable under
the law of the country where enforcement is sought,

273, It is open to questicn whether, in the case of inlernational commercial
arvitration, it would be‘pOSSible cr desirable to avoid altopetuer any
intervention by, or reference to, netional laws. It seems clear, hovever, that,
except in cases such as those wentioned in paragraph 269 ahbove, a greater degree
of autonowy from national laws would reduce the existing uncertaiaties and enhance-

thne usefulness of arbitration.

Joee
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IV. PCSSIBLE METHCLS FCR HARMCRIZATION AWD UNIFICATICN
OF THE LAV REIATING TO INTERNATIORAL CCIG4ERCIAL
: ARBITRATION

A, MEASURES RECCMMENDED BY THE UNITED WATICHS CCOHFERENCE CN
INTERNATION-L CCM:ERCIAL ARBITRATICN AND BY THE ECONCHIC
AND COCIAL COUNCIL

~

- 27k, “Arong the measures which have been recommznded by Uiited Nations crgans with
respect to commercial arbitruticn speciecl reference should be made tc the
resolutions adopted in 1958 by the United Hations Conference on International
Commexrcial Arbitration and in 1959 bty the Eccromic snd Social Ccuncil. On

10 June 1958 the Conference adonted and cpened for signature the Cenventicn on

the Reccgniticr and Enforcement of Fereign Artitrel Awerds. On the same day the S
Conference adcpted 2 resolutiont on "other pcssitie measures for increasing

the effectiveness of arbliraticrn in the settlement of private law disputes"., In
that resclution the Couference expressed its suppcrt for wider Giffusion of
information cu arbitraticn leus and facilities, the establiskment of new arbitration
facilities, technical assistance in developing arbitral legislation and
institutions, study greups and seminars, and greater uniformity of naticnal laus on
arbitreticn.

275. Resolution 708 (XXVII) adopted by the Zcoromic and Social Council cn

17 April 1959,22/ essentially restated the terms cf the resclution of the United
Nations Conference on International Commercial Arbitration. In addition, the
Council, "ccnsidering that increased resori to artitration in the settlement cf
private law disputes woeuld fecilitate the centinued deveiopment of internaticnal
trade and other private law transactions," invited "Governments to consider
sympathetically any measures for improving their arbitral legislation and
institutions" and requested the Secretary-General "to assist, within the limits

of availzble staif and Tinencicl resources, Goverrments and organizations in

theixr of:

orts t

(@]

improve arbitrzl legislazticn, practice znd instituticns, in
particuler by kelwning them to chitoin technicezl zdvice and assictance from
arpropriate sources aveilzsble for this purpcse =nd by previding guidance to

Governments and orgenizeticns concerned in co-crdinating their efforts and
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276, thile the primary purjpose of Loth resclutions was to prowote the wider

use and increase the effectiveness of international commercieal arbitratioxn, some
of the measures recommended therein are relevant to the sccpe of this report,

i.e. the ccnsideration of steps that wight be taken tc promote the harmonization
ana unification of the law relating to. international commercial arbitration and

to aveid divergencies among existing international instruments. Thus, for instance,
a greater uniformiiy awmcng netional arbitvatien lawwe, advocated in the resolutiéns,
wouid reduce the divergencies and uncertainties deraving from the references

tc national laws_ to be found in international instruments, snd wuculd therefore,

have the effect of sneeding up the process of harmonization and unification of

international commercial arbitration law.
T{. Similarly, another measure reccmmended by the Conference and-the Economic
and Social Council, i.e., the wider diffusion of information on arbitration law
and facilities, cculd promcte harmonization and unification by, fcr example,
dgisseminating information (a) on arbitration rnles used in international trade

and, (b) on the interpretation and application of international cowmercial

- arbitration instruments vy arbitral tritunals and courts. The publication of
avards rendered by arbitral tribunals in disputes releting to international trade
is another measure which would contribute to the wider diffusion of infcrmaticn
and 2t the same time might te useiui in promoting the harmenizaticn and unificaticn

cf the law of international commercial arbitraticn.
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B. CTHER MEASURES

278. A number of other measures wight be considered in the context of this
veport, such as harmonizaticn and unificetion cn a regional cr commodity basis,
revision of existing conventicns with a view to reducing or eliminating
divergencies, formulaticn of a new international instrument on internationzal
commerceial arbitration.

279, The regional approach has Teen the basis of the sctivities undertaken in
this Tield by United Hations orgens and cther organizations, e.g. the Eccnomic
Commission for Furope (ECZ), the Economic Commissiorn. for Asia and the Far East
(ECAFE) and the Organization of American State (OAS); Harmcnization and
unificaticn of arbitration law on a regional scale is facilitated where the
laws of the countries of a region are generally homcgeneous, as is the case

in Latin America. However, the fact that trade transcends regicnal toundaries
is a limiting facter to this approach.

23G. A degree oi harmwonization znd unificaticn of the practicerof internationzl
comnercizl arbitration has been achieved cn a commodity basis, primarily by _
trade associations. The effectiveness ol this metlhod is due tc some extent

to the similarity of trade customs end usages pertaining to a certain commodity

in most countries of the world. Furthermore, the jurisdiction of arbitral tribunals
establisked for different cowmodities by the respective trade asscciations is
often accepted by persons engaged in trade in those commodities as a practical
procedure for settling their commercial disputes, On the other hand, unification
on the basis of individual commedities might tend to crystallize the different
procedures applicable te different commodities, end any attempt to promote a more
general approach migh% be consequently slowed down., B '

281, In order tc reduce or eliminate divergencies among exlsting international
instruments, ccneideration might te given o a revisicn of gome of them. This
course, ncwever, wculd be impracticel cwing to the diffTiculties inherent in the
procedures for revising conventions established by internaticnal conferences of

sovareign States or by other intergovernmental todies.
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232, Finally, it might be considered whether the purpese of bringing atout
harmonization and unification could be achieved by the formulation of a new
instrunent (convention or uniforw law) regulating on a uorld-wide scale all
significant aspects of the arbitration process in respect of international
commerciazl disputes, ghould the Commission faveur this approach it would be
necessary te consider, awmong other matters, the yuestion cf whether and, if so,
tc vhat extent, a future convention would have the effect of superseding existing
conventions. '

/oo,
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ANNEX T

RESOLUTION ADOFTZD BY THE UNITED MATICHS CGHFiERINCE ON
INTERNATIONAL CCIEHERCIAL ARBITRATION

Ihe Corference,

Believing that, in addition to the convention on the recogniticr. and
enfcorcement of foreign arbitral awards just concliuded, which would contribute
1o increasing the effectiveness of arbitration in the settlement of private
law disputes, additionel measures should be taken in this field,

iiaving considered the able survey and analysis of possible measures for
ircreasing the effectiveness cf arbitration in the settlement of private law
disputes prepared by the Secretary-General (document E,CONF.26/6),

Having piven rarticular attention to the suggestions made therein for

possible ways in which interested govermmental and other organizations may
make practical contributions tc the more effective use of arbitration,

Expresses_the following views with resfect to the principal matters

dealt with in the note of the Secretary-General:
1. It considers that wider diffusion of infcrmation on arbitration

laws, rractices and facilities comtributes materially to progress in ccmmercial
arbitratlon; recognizes that work has already been done in this field by '
interested orgenizations, and expresses the wish thet such organizations, so
far as they have not concluded them, continue their activities in this regard,
with particular attention to co-ordinating their respective efforts;

2. It fecognizes the desirability of encouraging where necessary the
establishment of new arbitration facilities and the improvement of existing

facilities, particularly in scme geographic regions and branches of irade,

and believes that useful work may be done in this field bty appropriate
governmental and cther organizations, which may be active in arbitration matters,
due repard being given tc the need to avoid duplication of ¢ffort and to
concentrate uron those measures of preatest practical benefit to the regions

and branches ci trade concernec;




resources;
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3. It recognizes the value of technical assistance in the development
of effective arbitral legislation and institutions; and suggests that interested
Governments and other organizations endeavour to furnish such assistance,
within the means available, to those seeking it; ’
L, 1t recognizes' that regional study groups, seminars or working rarties
may in appropriate circumstances have productive results; believes that - : i
consideration should be given to the advisability of the convening of such
meetings by the appropriate regional ccmmissions of the United Nations and
other bodies, but regards it as important that any such action be takén with

careful regard to gvoiding duplication and assuring economy of effort and of

-'5. It considers that greater uniformity of national laws on arbitration
would further the effectiveness of arbitration in the settlement of private
law disputes, notes the work already done in this field by various
existing organizations, and suggests that by way of supplementing the

efforts of these bodies appropriate attention be given to defining suitable

‘subject matter for model arbitration statutes and other approrriate measures

for encouraging the develorment of such legislation;

Expresses the wish that the United Nations, through its appropriate
organs, take such steps as it deems feasible to encourage further study of
measures for increasing the effectiveness of arbitration in the settlement of

private law disputes through the facilities of existing regional bodies and

_non-governmental organizations and through such other institutions as may be

established in the future;
Suggests that any such steps be taken in a manner that will assure
proper co-ordination of effort, avoidance of duplication and due observance
of budgetary consideraticns;
Requests that the Secretary-General submit this resolution to the appropriate

organs of the United Fations.
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AMNEX I1
ECONCI4IC AND SCCIAL CCUNCIL RESCLUTION 7C8 (XXVII)

708 (XXVII)., International commercial arbitration

The_Econcmic and Social Council,

Kecopnizing the value of arbitration as an instrument for settling
disputes; 7

Considering that increased resort to arbitration in the settlement of
brivate law disputes would facilitate the continued develorment of
'7international trade and other.private law transactions, ----- -- T

Considering further that substantial contributions have been made to
this end by measures designed to strengthen and prcmote the recognition of the
legal status of international private law arbitration,
should be acccmpanied by measures in the fields of arbitral organization and
procedure; by educational activity and by technical assistance, if arbitration
is to attain maximum usefulness in the develorment of international trade
and other private lgw transactions,

Noting the resolutionl/ adopted by the United Nations Conference on
International Commercial Arbitration on 10 June 1958, which recognizes the
value of practical measures in these fields,

Believing that, in addition to the contributions of intergoverrmental
ard non-govermental organizatiqns, much can be done directly and immediately
through the initiative of Goverrnments and of arbitration organizations to
inerease the effective use of arbitration,

1. Ixpresses the wish that arbitral associations, whether constituted
along local, trade, national or international lines, give rarticular attention
and emrhasis to educational activities, especially among tusiness and
vrofessional grours, tc the establishment where necessary of new arbitration
Tacilities or imrrcvement of existing ores, ard to facilitating international
riivate law arbitrations;

1/ See United Nations rublication, Sales fo.: S8.Y.6, 5
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2. Invites Governments to consider sympathetically any measures for
improving thelr arbitral legislation and institutions, to encourage interested
organizations in the develorment of arbitration facilities and related activities,
and to avail themselves of ap “opriate cprortunities t{o obtain or to furnish,
as the cese may be, technical advice and assistance;

5.  Suggests that intergoverrmental and non-govermmental organizations
~active in the field of international private law arbitration co-operate with
each other and with the United Nations organs concerned, especially in the
diffusion 6f information on arbitration laws, practices and facilities,
educational programmes, and studies and reccmmendations aiming at greater
uniformity of arbitration laws and procedures; S s e e e S

L, Recommends that the regional economic commissions of the United
Nations which have not as yet included such a project in their programme of
work consider the desirability of undertaking a study of measures for the more
effective use of arbitration by member States in their regions;

5. Requests the Secretary-General to assist, within the limits of
available staff and financial resources, Governments and organizations in their
efforts to improve arbitral legislation, practice and institutions, iﬁ
‘particular by helping them to obtain technical advice and assistance frcm
approprigte sources available for this purpose and by providing guidance to
Governments and organizations concerned in co-ordinating their efforts and
prcmoting more effective use of arbitration in connexion with international
trade and other private law transactions.

1C6Gth plenery megting,
17 April 1959.
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