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INTRODUCTION

1. At its fourteenth session, the United Nations Commission on International
Trade Law entrusted to the Working Group on International Contract Practices a new
mandate which relates to the field of international commercial arbitration. This
mandate is laid down in the following decision adopted by the Commission at that
session:

The Commission

"1. Takes note of the report of the secretary-General entitled 'Possible
features of a model law on international commercial arbitration'
(A/m. 9/207) ;

~2. Decides to proceed with the work towards the preparation of a draft mouel
law on international commercial arbitration;

"3. Decides to entrust this work to its Working Group on International
Contract Practices with its present composition;

"4. Requests the Secretary-General to prepare such background studies and
draft articles. as may be required by the Working Group." .!/

2. The Commission also decided that in preparing a draft model law the
conclusions reached by it should be taken into account, in particular, that the
scope of application be restricted to international commercial arbitration and that
due account be taken of the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (New York, 1958) and of the UNCITRAL Arbitration Rules. ~/

The Commission was agreed that the above report of the Secretary-General ~

(A/m. 9/207) setting forth the concerns, purposes and possible contents of a model ~
law would provide a useful basis for the preparation of a model law.

3. The Working Group consists of the following states members of the Commission:
Austria, Czechoslovakia, France, Ghana, Guatemala, Hungary, India, Japan, Kenya,
Philippines, Sierra Leone, Trinidad and Tobago, Union of Soviet Socialist
Republics, United Kingdom of Great Britain and Northern Ireland and United States
of America •

.!I Report of the United Nations Commission on International Trade Law on the
work of its fourteenth session, Offical Records of the General Assembly,
Thirty-sixth Session, Supplement No. 17 (A/36/l7), para. 70.

~ Ibid., para. 65, and report of the United Nations Commission on
International Trade Law on the work of its twelfth session, Official Records of the
General Assembly, Thirty-fourth Session, Supplement No. 17 (A/34/17), para. 81.



(d) Other business

(a) Election of officers

(b) Adoption of the agenda

Mr. I. Szasz (Hungary)
Mr. J. Sk inner-Klee (Guatemala)

Chairman:
Rapporteur:

(c) COnsideration of possible features of a draft model law on
international commercial arbitration to be prepared by the Working
Group

3/ At its first two sessions, the Working Group considered the feasibility of
formulating uniform rules on liquidated damages and penalty clauses applicable to a
wide range of international trade contracts.

(e) Adoption of the report

(c) Provisional agenda of the session (A/Q~.9A~.II/WP.34).

(b) Note by the Secretariat entitled "possible features of a model law
on international commercial arbitration: Questions for discussion
by the Working Group" (A/ai.9/WG.II!WP.35) J and

(a) Report of the Secretary-General entitled "Possible features of a
model law on international commercial arbitration" (A/CN.9/207)J

8. The following documents were placed before the session:
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9. The Working Group adopted the following agenda:

7. The Working Group elected the following officers:

6. The session was attended by observers from the following international
organizations: United Nations Industrial Development Organization, Asian-African
Legal COnsultative COmmittee, COmmission of the European COmmunities,
Inter-American Juridical Committee, International Chamber of COmmerce and
International Cbuncil for Cbmmercial Arbitration.

4. The Working Group held its third session at United Nations Headquarters frol~

16 to 26 February 1982. l/ All the members of the Working Group were represented
except Ghana.

5. The session was attended by observers from the following States: Australia,
Brazil, Burma, Canada, Chile, China, COlombia, CUba, Cyprus, Ecuador, Egypt,
Finland, German Democratic Republic, Germany, Federal Republic of, Greece,
Indonesia, Italy, Ivory COast, Norway, Republic of Korea, Sweden, Switzerland,
Thailand, Turkey, Uganda, Venezuela and Yugoslavia.
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DELIBERATIONS AND DECISIONS

10. The Working Group commenced its work of preparing a draft model law on
international commercial arbitration by a preliminary ex::hange of views on the
questions contained in the note by the Secretariat (A/CN.9/WG.II/WP.35). The
deliberations and decisions on the questions considered (questions 1-1 to 6-5) are
set forth below.

11. The Working Group decided to continue, at its next session, its exchange
of views on the questions not yet considered (questions 6-6 to 6-9) and then to
consider the draft provisions and studies which the Secretariat would prepare
in accordance with the conclusions reached by the Group at the present session.

12. The Working Group expressed the view that in order to expedite the work, it
was desirable to hold two sessions of the working Group each year. TheWorking
Group noted that the COmmission at its fourteenth session had envisaged such a
need, but had postponed to its fifteenth session (New York, 26 July to
6 August 1982) a final decision on whether there ahor Ld be a further session of the
working Group in 1982. The Working Group decided, subject to the approval of the
COmmission, to hold its next session from 4 to 15 October at Vienna.

CONSIDERATION OF POSSIBLE FEATURES OF A DRAFT MODEL
LAW ON INTERNATIONAL COMMERCIAL ARBITRATION

13. The Working Group considered the possible features of a draft model law on
international commercial arbitration. The Working Group based its deliberations on
a report of the Secretary-General (A/CN.9/207, hereinafter referred to as "the
report") and on a note by the Secretariat (A/CN.9/WG.II!WP.35, hereinafter referred ~
to as "the working paper") setting forth questions for discussion by the Working •
Group.

A. COncerns and principles of a model law on international commercial arbitration

14. The Working Group considered the concerns which should be met by the model law
and the principlek which should underlie it as set forth in paragraphs 9 to 27 of
the report. After hearing general statements from several delegations emphasizing
the value of the project, the Grou~ expressed its agreement with the analysis of
the concerns and principles set forth in the report.

B. Identification of issues possibly to be dealt with in the model law

15. The Working Group considered these issues using the list of questions set
forth in the working paper.

I. Scope of application

1. "Arbitration"

Question 1-1: Should the model law expressly state that it applies
to institutional as well as ad hoc arbitration?



3. "International"

2. "Commercial"

Question 1-3: should the term "commercial" be defined in the model
law?

Would it be. sufficient to refer simply, i.e. without
the international natu.re of the commercial matter in
the arbitration agreement)?

Questions 1-4:
definition, to
dispute (or of

Question 1-5: If a definition is desirable, should one formula
(e.g., parties from different States) be adopted for all phases
covered by the model law?

Question 1-2: Apart from the clarification referred to in question
1-1, should the model law contain a definition of the term
"arbi tratiOn"?
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16. There was general agreement that the model law should apply to ad hoc and
institutional arbitration. However, it was felt that the terms ad hoc arbitration
and institutional arbitration were not easily defined, and that accordingly no
attempt should be made to give definitions of those terms in the model law. The
Working Group concluded that the model law should have a wide scope of application,
and should indicate that it covered all forms of arbitration.

18. In the context of that discussion, it was observed that the answers to the
questions considered by the Group might depend on the final form of the draft text
to be prepared by the Working Group, e.g., model law or convention. The Working
Group noted that the task entrusted to it by the Commission was to prepare a draft
model law, and decided that, if it wished to make any recommendations as to the
final form of the text prepared by. it, it would do so after having completed
its consideration of the possible features of the model law.

17. It was agreed, however, that certain forms of arbitration should fall outside
the scope of the model law. For example, since the model law is designed for
consensual arbitration, i.e. arbitration based on voluntary agreement of the
parties, it should not cover compulsory arbitration. Furthermore, the various
types of free arbitration, noted in paragraph 29 of the report, should not be
covered. However, such limitations in scope need not necessarily be expressed in
the model law. An appeal could be made to States to incorporate such limitations
when adopting the model law. The Group concluded that a definition of the term
"arbitration" was unnecessary.

19. Ther.e was. gel\eral agreement that the term "commercial" should be given a wide
meaning in order to meet the concern that, in certain legal systems, the term might
be construed in an und~ly restrictive manner. The Working Group noted the
difficulty of devising a clear-cut formula for defining that a~pect of the scope of
applicat~on of the model .~aw. Va~ious suggestions were made for poSsible elements
of an appropriate formula, including (international) "trade", "commerce" and
"economic transactions". .It was also suggested that for different language
versions, different .termsmight be ~sedto ensure that the term "commercial" would
have a wide meaning. It was also suggested that the w.ide scope ·to be given to the
term "commercial" might be indicated by excluding arbitration of certain
disputes (e.g., labour disputes) from the scope of the law.
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20. There was general agreement that it would not suffice for the model law to
refer simply, without definition, to the international nature of the commercial
matter in dispute. The criterion of the international nature of the matter in
dispute would determine whether in a given case the special regime embodied in the
model law would govern, or whether the rules for strictly domestic arbitrations
would apply. As to how the definition should be formulated, there was general
agreement that the definition contained in the European COnvention (Geneva 1961)
formed a good starting point. The details of the definition might be aligned to
the corresponding definition used in the Vienna Sales COnvention of 1980.

21. It was agreed that further consideration should be given to the possibility of
expanding the scope of application of the model law, by adding to the situations
covered by the definition of the international nature of a dispute (parties from
different States) other cases (e.g. where a contract is to be performed outside the
country in which both parties are resident, or where property in dispute is
situated outside such country). Such expansion might either be reflected in the
definition contained in the model law, or it could be left to the decision of
States when/adopting the model law to expand the scope of the definition.

II. Arbitration agreement,

1. Fbrm, validity and contents

Question 2-1: Is it sufficient to require (as, e.g., article 11 of
the 1958 New York COnvention) only one arbitration agreement
irrespective of whether it concerns existing or future disputes or
should some additional act be envisaged in certain cases?

22. There was general agreement that the model law should require only one arbitration
agreement irrespective of whether it concerned existing or future disputes. This
solution is in conformity with that adopted in article 11, paragraph 1, of the
1958 New York COnvention.

Question 2~2: Should the model law specify the required form of the
arbitration agreement and, if so, require that it be-in writingn?

Question 2-3: If writing were required, should the term "in
writing n be defined, for example, as in article 11 of the 1958
New York COnvention (-agreement signed b¥ the parties or contained
in an exchange of letters or, telegrams-) or should a more extensive
and refined definition be sought w~ich should reduce the
difficulties encountered in practice with the above definition (see
report, para. 43)?

23. The Working Group was agreed that the model law should require the arbitration
agreement to be in writing, and that this formal requirement should be defined
along the lines of article II, paragraph 2 of the 1958 New York Convention. It
was suggested that the model law give a more detailed definition than the one in
article II, paragraph 2 of the 1958 New York Convention, so as to make clear that
it encompasses, for example, modern means of communication and frequently used
contract practices, e.g., use of standard form contracts or reference to general
conditions. In the preparation of such a detailed definition, it was suggested
that article I, paragraph 2 (a) of the European Convention (Geneva 1961) might
be taken into account.
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24. In this connexion, the question was raised whether a party which had appeared
before an arbitral tribunal without contesting its jurisdiction, may later invoke
the lack of a written arbitration agreement. The prevailing view was that such a
party could not in those circumstances invoke the lack of a written agreement.
However, it was agreed that the question should not be dealt with in the model law,
as it was a question which could be adequately dealt with by domestic law.

Question 2-4: Which points relating to the validity of the
arbitration agreement should be included in the model law? Fbr
example, should a provision ·be included guaranteeing equality of the
parties as regards the appointment of arbitrators (see report,
para. 44)?

25. There was general agreement that the model law should not set forth grounds for
the invalidity of an arbitration agreement, including grounds specially directed to
arbitration agreements. It was noted that the formulation of an exhaustive list of
clearly defined grounds was extremely difficult. COnsequently, the question of
validity should be left to the applicable law. The Group noted that, in view of
this decision, the question whether the model law should include rules to determine
which law was applicable assumed greater importance. The G~oup decided to consider
this question, together with other questions as to the conflict of laws, at a later
stage.

Question 2-5: What should be the m1n1mUm contents of an arbitration
agreement? Fbr example, would a provision like article 11,
paragraph I of the 1958 New York COnvention be appropriate and
sufficient ~see report, paras. 46-47)?

26. The WOrking Group was agreed that the model law should state the minimum
contents of an arbitration agreement along the lines of article 11, paragraph 1 of
the 1958 New York COnvention, since that provision was appropriate and sufficient.
However, doubts were expressed as to the appropriateness of adopting the last part
of that provision (i.e. ·concerning a subject matter capable of settlement by
arbitration·). It was noted that this requirement related to the domain of
arbitration, which was dealt with separately (question 279). The Group decided to
defer its decision on whether to r~tain that phrase until after it had considered
and decided the issue of the domain of arbitration.

2. Parties to the agreement

Question 2-6: Should the model law contain a' provision on who may
bea party to an arbitration agreement?

Question 2-7: If so, should the model law state, for example, that
it appli~s to ·arbitration agreements concluded by physical or legal
persons of private or public law· or should a provision be added
according to which even ·legal persons of pUblic law have the right
to conclude valid arbitration agreements· (as, e.g •., article 11,
paragraph 1 of the 1961 Geneva COnvention)?



A/CN.9/216
English
Page 8

27. There was general agreement that access to arbitration shou14 be
unrestricte4. However, 4ivergent views were expressed as to how to ac:hieve this
end. Under one view, this purpose would best be served by not incorporating in the
model law any provision on who might be party to an arbitration agreement. Under
another view, it was preferable to state expressly in the model law that it applied
to arbitration agreements concluded by physical persons or legal persons of private
or public law. The Working Group decided to reconsider the matter in the light of a
d~aft provision to be prepared by the Secretariat.

28. The WOrking Group noted that this question was to be clearly distinguished
from the question whether a giv~!D person had the legal capacity to conclude an
arbitration agreement. The Group decided that the question of capacity fell
outside the scope of the model law, and that therefore no provision as. for
example, article 11, paragraph 1 of the 1961 Geneva Convention should be
included.

Question 2-8. Sh.ould an attempt be ..de to deal 1n the model law
with certaina~ectsof State immunity in the area of international
commercial arbitration? Por example, to mention only one o.ut of
many possibilities, should the model law construe the commitment to
arbitrate ~ a GOvernment or a State organ as containing an implied
waiver of any right to invoke State immunity in the arbitration
proceedings or arbitration-related court proceedings?

29. There was general agreement that the model law should not deal with questions
of State inununity. The reason for this decision was that the issue of State
inununity in the context of arbitration was regarded as but a part of a more general
and complex problem having an obviously political and public international law
character.

3. Domain of arbitration

Question 2-9. Should the model law set forth a list of
non-arbitrable SUbject ..tters, either as an exhaustive list or as
an open list to be supplemented ~ the respective State, or would it
be sufficient to express the restrictions merely ~ reference to
Winternational.publiC policyW?

30. There was general agreeaent that the mdel law should not set forth a list of
non-arbitrable SUbject matter.·s,eith.. er as an exha.ustive list, or an open list to be

. .. .. . .. .

supplemented ~ the State concerned. It was felt that it would be impracticable to
compile an exhaustive list, and that provision for an open list would not further
the cause of harmoniaaUon. It WAlS also agreed that it would not be appropriate
and sufficient to merely refer to Winternational public poli<::yw,as that term was
not sufficiently preci...

31. The prevailing view was that the ~el l.w sJ'fould not contain a provision
delimiting non-arbitrable issues. HoWever, it was noted that further thought cou14
be given to the possibility of devising a general formula to determine
non-arbitrability along the following lines - a SUbject ..tter is arbitrable if the
i ••ue. 1n d1apute can be settled by agreement of the parties.
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Question 2-10: Should the model law deal with the "true filling of gaps"
and, if so, should a special authorization by the patties be required or
should it treat this task as lying outside the arbitrator's competence
even where parties have given such special authorization?

Question 2-11: Should the arbitral tribunal be empowered to adapt a
contract without special authorization by the parties or only if the
parties have given such authorization?

32. The Working Group noted that the issues noted in questions 2-10 and 2-11 were
of a complex nature. During the deliberations, the following matters were referred
to. There was some uncertainty as to the scope of the function of filling of gaps,
and in what way it differed from the function of adaptation of contracts
(question 2-11). For example, it was not immediately clear what constituted a gap,
and it was noted that the function of filling of gaps encompassed a variety of fact
situations which should be distinguished. In each of those situations, different
solutions might be envisaged as to the competence of the arbitral tribunal, and as
to the legal status and enforceability of its decisions. In this regard,
disparities existed between different legal ays t ems ,

33. Accordingly, the Horking Group requested the Secretariat to prepare a study
analysing the issues considered.

4. Separability of arbitral clause

Question 2-12: Should the model law adopt the principle of
separability or autonomy of tile arbitral clause?

34. There was general agreement that the model law should adopt the pr inciple of
separability or autonomy of the arbitral clause, as embodied in article 21 of the
UHCITRAL Arbitration Rules.

5. Effect of the agreement

Question 2-13: Should the model law contain a provls10n along the
lines of article 11, paragraph 3 of the 1958 New York Convention
(report, para. 59)? Should it contain supplementary provisions on
what points a court should exailline and what type of decision it may
render?

35. There was CJeneral agreement that the model law should contain a provision
siTtlilat to article 11, paragraph 3 of the 1958 New York Convention. It was noted
that this provision was based on the assumption that an arbitration agreement was
to exclude the jurisdiction of courts (whether or not it so stated).

36. As regards the question wheth er the modeL law should c on t a i n a provision
concerning the type of decision the court shl,luld render when the arbitration
agreement was invoked, a view was expressed that the model law might determine
whether the court action should be stayed or dismissed. However, the War,king Group
agreed that the matter should be, left to be determined by the court according to
its procedural law.

Question 2-14: Should the model law deal with problems of
consolidation in multi-party disputes (e.g. whether consolidation
ayreements should be given effect, or whether even without such
agreements consolidation might be ordered)?
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37. There was general agreement that the model law should not deal with problems
of consolidation in multi-party disputes. While it was agreed that parties had the
freedom to conclude consolidation agreeIRents if they so wished, the Working Group
was of the view that there was no real need to include a provision on consolidation
in the model law.

Question 2-15: Should a stipulated time-period for submission of a
dispute to arbitration be effective even if it would expire before a
prescription period applicable to the underlying transaction which
may not be shortened by the parties?

38. The Horking Group was agreed that the effectiveness of a stipulated time
period for submission of a dispute to arbitration was independent of any
prescription period concerning the underlying transaction. Accordinyly, even a
m~ndatory prescription period would not affect the stipulation of a shorter time­
period for arbitration. The Group was of the vfew that the model law should not
include a provision on this point, nor on related issues (such as the right of a
party to resort to a court after expiry of that time-limit, or any effect on the
prescription period). The solution to these issues would vary according to the
specific circumstances Qf th~ case.

yuestion2-l6: Are pre-arbitration attachments and similar court
measures of protection compatible ~ith an arbitration agreement and
should the model law state so?

39. There was general agreement that the resort by a party to a court in order to
obtain interim measures of protection was not incowpatible with an arbitration
agreement, and that the model law should contain a statement to that effect. Such
relief was normally sought before the arbitration had started, but it was agreed
that the principle of compatibility should also prevail during arbitration
proceedings. The ~;orking Group noted that tbis latter issue was linked to the
issues set forth in questions 4-10 and 4-11 (interiw measures by arbitral tribunals
or by courts). It was suggested that in drafting an appropriate provision, account
should be taken of article 26, paragraph 3 of the UNCITRAL Arbitration Rules,
article VI, paragraph 4 of the 1961 Geneva Convention, and article 4 (2) of the
1966 Strasbourg Uniform Law. ~

6. Termination

Question 2-17: Should the wodel law specify certain circumstances
under which an arbitration agreement would be terminated
(e.g. settlelRent on agreed terms, expiry of time-limit for making
award) or would not be terminated (e.g. death of one party)?

40. The Working Group was of the view that instances which could conceivably
terminate the arbitration agreement were often also relevant in the context of the
procedure of arbitration, and that these instances could only be fully considered
in the light of its later discussion on arbitral procedure. The working Group
requested the Secretariat to prepare a study on the issues relevant to termination,
but only on those which were peculiar to arbitration.
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Ill. Arbitrators

1. Qualifications

Question 3-1: Should the model law expressly state that foreign
nationals shall not be precluded f rom acting as arbi trators
(cf., e.y., art. 2 of the 1966 Strasboury Convention, report,
para. 64)?

41. There was general agreement that parties should be free to choose arbitrators
of any nationality. Different views were expressed as to how best to achieve the
goal that foreign nationals are not precluded from acting as arbitrators. Under
one view, the model law should state the above fundamental principle in a positive
form. Under another view, silence could achieve the saltle result. It was agreed
that the issue should be decided at a later stage after the Secretariat had
prepared a draft text.

Question 3-2: Are the qualifications required of arbitrators an
appropriate mat t er to be dealt with in the model law?

42. The Working Group was agreed that it was extremely difficult to deal in the
model law with the varied qualifications required of arbitrators. Accordingly, the
prevailing view was that the modeL law should not deal at all with the question of
qualifications. However, under another view it ~as desirable to incorporate a
general formula, as, for example, contained in article 9 of the UNCITRAL Arbitration
Rule (impartiality and independence). It was observed in this connexion that this
question was linked to the grounds on which an arbitrator may be challenged. The
Working Group requested the Secretariat to prepare a study on these questions, and
deferred a decision pending the submission of this study.

2. Q1allenge

Question 3-3: Should the model law deal with the grounds on which
an arbitrator may be challenged? If so, should it list these
grounds or would a general formula suffice?

Question 3-4: As regards the procedure of challenging an
arbitrator, should the model law recognize any agreement of the
parties thereon even if it would exclude (last) resort to a court?

Question 3-5: Should supplementary rules be included for those
cases where parties have not regulated the challenge procedure?

Vuestion 3-6: Should the model law adopt ancillary rules on
disclosure and on restrictions to the right to challenge along the
lines of articles 9 and 10 (2) of the UNCITRAL Arbitration Rules and
article 12 (2) of the 1966 Strasbourg Uniform Law (report, para. 66)?

43. The Working Group was agreed that the model law should deal with the grounds
on which an arbitrator may be challenged only in the same general manner as it
dealt with the qualifications of an arbitrator. It was suggested that a draft
provision be prepared using the same formula (impartiality and independence). It
was agreed that such general provision should form the sole basis for challenging
an arbitrator. The Working Group was also agreed that the model law should contain
a provision requiring a prospective arbitrator to disclose circumstances which
could create doubts as to his impartiality or independence. The Working Group was
agreed that this provision should be modelled on article 9 of the UNCITRAL
Arbitration Rules.
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44. It was generally agreed that, as regards the procedure for challenging an
arbi trator, stipulations of the parties regulating tllept:oceduteshould be
recognized by the model law. However, there was no agreement on whether a last
resorttocbuirts: could b.ee){cludedbysuch stipulations. Under one view, the final
decision on'achaH.enge shourd always lie with a cour t, Under another view, the
freedom ,05fparties'toagreeon the procedure of challenge was to be recognized, but
resort to courts should be provided in cases where the stipulated procedure led to
a deadlock. It was noted that such resort could also be provided for during the
arbitration. ,proceedings (in, order to avoid delays in these proceedings thr6ugh a
speedycourtdeclsion on the challehge).,or incorporated in those procedures which
provided toai party recourse against an award (where an alleged ground for
challenge would constitute a reason for attacking the award). The Working Group
agreed that ,this yuestion needed further consideration. The "Horking Group
requested the Secretariat to prepare a stUdy on these issues.

45. Divergent views were expressed as to whether the model law should set forth
supplementary rules for those cases where parties had not themselves regulated the
challenge procedure. Under one view, it was not in accordance with the purpose of
a model law to incorporate detailed rules on such a procedural issue. Under
another view, it would be useful if the wodel law would set forth a mechanism for
challenge in order to avoid protracted controversy and delay in the arbitration
proceedings. TheS·ecretar iat was requested to include in its study on the issue of
challenge the question ofwhatsuppletnentary rules might be appropriate.

3. Number of arbitrators

Question 3-7: Should the model law contain any mandatory provision
on the number of arbitrators?

Question 3-8: Should supplementary rules be included for those
cases where parties have not agreed on the number?

46. 'l'here was general agreement that the model law should IIOt contain any mandatory
provision specifying the number of arbitrators. It was suggested that thought might
be given to expressly stating in the model law the pr inciple of the freedom of the e
parties to determine the number of the arbitrators.

47. There was also general agreement that the model law should contain a
supplementaFY r ul e f()r those. cases where .the parties had not agreed on the number,
or Oria Illechapisr,n for determining that number , Several views were expressed as to
which'number the m~del law should specify. The prevailing view was that the model
law provJde,Jor thJ:'eearbitrators,whichwou~daccoI'd with article 5 of the UNCITRAL
ArJ;litrClti()n~~les. AnotheF view was that. in view. of ~he frequency of multi-party
~rbitr;a~iops.,'. it wp~ld(be appr oprLace to aJ,loweaeh party tpappoint one arbitrator,
anQ for, thP~~<caseswher~ th~ resultwa~ an even number of arbitra.tors, to provide
for one addrti~nal ';rbi'tra"tor•. Yet another view was that the model law envisage
arI~~.~raHon pYi.a,!301~arb.itrator. In this context , af~rther supplemen,tary rule was
sugge~teq fpr.those c~s.es wh~re parties hadi:igreed on arbitratipn by twparbitrators
but where tfes.e~wo could not .re~cha decision•. In order toavoiq such a deadlock,
the moder la~ ll\ight enVisage appointment .Qf a th~rd atbitr.a,tor (or an umpireJ.

48..TheJl.or~in9iGrpUpnoted'that the yuestion .of the. number of arbitrator.s was
linked with' the'. qu~stionof .theappointment procequre.(yueptions 3-9 and 3-1.0) and
decideci .to defeJ:' its.' decision on .which number. to.iJ1Clude in tne model law.
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4. Appointment of arbitrators (and replacement)

Question 3-9: Should the parties be free to determine the
appointment procedure, provided that:eqiIal'i.ty is ensured?

Question 3-10: Should supplell1ehtc'iry rules be adopted for cases
where the appointment procedure, or a certain feature thereof, has
not heenagreed upon by the parties?

49. There was general agreementthcit·the partiessl~dulc.l be free to determine the
procedure for appointing the arbitrator(s). Different views were expressed ,as to
whether,a provision in the "lodeI law re'coqn Lz Lnq such freedom of the part ies should
contain a restriction such as "provided that equality' is ensured". The preva i Ling
view ,was ,that the principle of equality of the parties need not be stated in such
a provision. This was in accordance with the position which the Working Group had
taken when discussing possible grounds for invalidity of an arbitration agreement,
in particular the question whether an arbitration agreement which gave one party a
privileged position with regard to the appointment of the arbitrators would be
invalid (ques,tion 2'-4). Under anoth'er view, i twas desirable to express the
principle of,equality ,of the parties, desplteits generality, in the model law in
order to prevent a stronger party from abusing his pOsition.

50. The Working Group was agreed that the model law shoUld set forth supplementary
rules for those cases where the parties had not agreed upon the appOintment
procedure. However, differeht views were expressed as to how detailed such
supplementary provisions should be. Under one view, it sufficed to include a
provision which merely stated that the appointment was to be, made by an appointing
authority (which would be designated by each state when adopting the model law).
Under another view, it was desirable to incorporate a lfiore elaborate system, for
example, as embodieq in articles 6to 8 of the UNCITRAL Arbitration Rules. An
additional proposal,. was to inclUde a rule on the r epLaceiaent; otan arbitrator (as
for example, article 13 of the UNCI'l'RAL Arbitration Rules).

5. Liability

Question 3-ll:Would it be appropriate for the model law to deaf
with questions relating to the liability of arbitrators?

51. There was general agreement that the question of the liability of an arbitrator
could not appropriately be dealt with in a model law on international commercial
arbitration. ltwasalso agreed not to;attemptthepreparatibn of a codebf ethics
for arbi.tr.ators.

52. In,connexion with ,this issue, the Working Group considered whether the model
law should contain any rule Oh the basic duties of arbi t'rators and of possible
effects of the breach of'such duties 'on the cour'seofthe arbi-tral proeerdings.
The prevaHing view was to envisage the replacement. of an arbitrator "if he failed
to act" (art.13, para. 20ftheUNCITRALArbitration Rules). Under another view,
the reasons for r~placement should be more widely stated so as to include, for
example, any conduct which was not in accordance with t~e instructions of the
parti~s, or was not of an impartial, proper and speedy character.
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IV. Arbitral procedure

1. Place of arbitration

Question 4-1: Should the model law recognize the parties' freedom
to determine the place of arbitration or to empower a third person
to make that determination?

Question 4-2: In the absence of any agreement envisaged in
question 4-1, should the model law empower the arbitral tribunal to
determine the place of arbitration?

53. There was general agreement that the model law should recognize the parties'
freedom to determine the place of arbitration. It was agreed that this included the
freedom to authorize a third person or body (for example, the arbitral tribunal or a
permanent arbitral institution) to determine the place of arbitration.

54. There was general agreement that the model law should contain a supplementary e
rule empowering the arbitral tribunal to determine the place of arbitration where
the parties had not agreed upon that place. It was suggested that such a provision
should be modelled on article 16, paragraph 1 of the UNCITRAL Arbitration Rules,
with a possible modification of the last part of that provision ("having regard to
tile circumstances of the arbitration").

55. In this connexion, the view was expressed that supplementary rules along the
lines of article 16, paragraph 2 second sentence, paragra~ls 3 and 4, might be
appropriate, but that these provisions related to issues (arbitral procedure and
award) to be discussed later.

2. Arbitral proceedings in-general

Question 4-3: Should the model law expressly empower the arbitral
tribunal to conduct the proceedings as it deems appropriate and, if
so, what restrictions should be laid down?

56. There was general agreement that the arbitral tribunal should be empowered to
conduct the arbitration as it considered appropriate, subject to the instructions e
of the parties, provided that the parties were treated with equality and that at
every stage of the proceedings each party was given a full opportunity of presenting
his case. It was agreed that such a provision, modelled after article 15,
paragraph 1 of the UNCITRAL Arbitration Rules, should be mandatory.

57. The Working Group was agreed that the model law should contain procedural
provisions along the lines of article 15, paragraphs 2 and 3 of the UNCITRAL
Arbitration Rules, subject to the later decision of the Working Group on the general
question as to what extent the model law should include supplementary procedural
rules for thos-e cases where parties had not agreed on the procedure. Divergent
views were expressed as to whether the above provisions, if they were to be
included, should be mandatory or not. The Working Group deferred its decision on
that point and requested the Secretariat to draft a provision for consideration
by it.

Vuestion 4-4: As a general question which is also relevant to the
following issues, it may be asked to what extent the model law
should include supplementary rules on the arbitral procedure as
usually contained in arbitration rules?
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58. The Working Group discussed the general question as to what extent the model
law should contain supplementary rules on arbitral procedure. It was noted that
the purpose of such rules was to assist in those cases where parties had not agreed
on the procedure, whether by reference to arbitration rules or in their arbitration
agreement itself. It was also noted that not only those States whose arbitration
law was less developed, but also all other States could benefit from the preparation
of a model law since this law would lay down widely acceptable rules specifically
adapted to international commercial arbitration. Therefore, an attempt should be
made to devise a set of rules which would allow the commencement and functioning of
arbitration proceedings even where parties had not made the necessary provision in
their agreement. However, it was agreed that, for reasons of practicability, a
decision on whether supplementary rules were appropriate could only be made with
regard to each individual subject matter.

3. Evidence

Question 4-5: Should the arbitral tribunal be empowered to adopt
its own rules on evidence, subject to contrary stipulation by the
parties?

Question 4-7: What supplementary rules would be appropr iate?

59. '!here was general agreement that the model law should empower the arbitral
tribunal to adopt its own rules on evidence subject to contrary stipulation by the
parties. It was noted that this view was in accordance with the decision
concerning question 4-3, and that the question of evidence was an inherent and
importan t part of the conduct of proceedings.

60. '!he Working Group was agreed that the model law should not contain any
supplementary rule which would restrict the arbitral tribunal's power to adopt its
own rules on evidence. a:>t only was such a restriction undesirable, but it was
also extremel y difficul t to envisage detailed rules on evidence in view of the
great disparity between legal systems. Accordingly, if a rule were to be adopted,
it should be one supporting the power of the arbitrator, such as article 25,
paragraph 6 of the UOCITRAL ~bitration Rules ("'!he arbitral tribunal shall
determine the admissibility, relevance, materialit y and weight of the evidence
offered" ) •

Question 4-6: What kind of court assistance may be envisaged in
enforcing procedural decisions of the arbitral tribunal, e.g.
calling of a witness, taking of evidence?

61. '!here was general agreement that assistance by courts in enforcing procedural
decisions of the arbitral tribunal could contribute to the proper and efficient
functioning of international commercial arbitration. However, divergent views were
expressed as to whether this issue of court assistance should be dealt with in the
model law. Under one view, it should be possible to draft an appropriate provision
which would envisage such court assistance, either in a general form or
in a detailed manner. under another view, such an approach was not feasible in
view of the following difficulties and concerns,

(a) '!he procedures of such court assistance formed an integral part of. the
procedural law of the legal system concerned, and the relevant procedural laws
varied considerably from one legal system to another,
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(b) Where such court assistance was required in a country other than the
one where the arbitration took place, the model law might not beable~osecure
such assistance. It was noted in this context that such assistance by foreign
courts was normally governed by bilateral or multilatera1 treaties which, however,
primarily covered matters which were the subject of court litigation;

(c) Assistance by courts would require a certain supervision by the courts
over the ar!:>itral tribunal as regards the justification for the tribunal's
decision, since automatic court assistance would open the possibilit y of abuse of
court process.

62. 'lhe Working Group concl.uded that the issue required further. study, and
requested the Secretariat to prepare a note taking into account the vlewsexpressed
and suggestions made during the deliberations.

4. Experts

Question 4-8: Should the arbitral tribunal be empowered to appoint
experts ex officio, unless the parties have agreed otherwise?

Question 4-9: What supplementary rules are appropriate, e.g. on the
expert's terms of reference or on the parties'rights and
obligations in respect of the expert's performance of his task (cf.,
e.g. art. 27 of the UNCITRAL ArbitJ;ationRules)?

63. 'lhere was general agreement that the arbitral tribunal should be empowered to
appoint experts ex officio even if the parties had not expressl y al1tho.tized it to
do so. However, divergent views were expressed as to whether this power could be
.excluded by a stipUlation of the parties. under one view, parties who had
submitted a dispute to arbitration Should not have the power to preclude the
arbitral tribunal from ex officio calling an expert if that was needed for deciding
the dispute. 'lhe prevailing view, however, was that the parties could at any stage
of the proceedings preclude the arbitral tribunal from calling an expert without
their agreement. It was noted that thi$ issue was to be distinguished from the
question whether apart y could present the eviden.ce of an expert witness.. '!be
working Group was agreed that the arbitral tribunal should hear,.such expert _
witnesses as provided for in article 15, paragraph 2 of the UNCITRAL Arbitration •
RUles.

64. 'lhe Working Group was also agreed that it. was worthwhile to consider the.
feasibility of including in the model law some supplementary provisions of the type
embodied in article 27 of the UNCITRAL Arbitration Rules. It requested the
Secretariat to prepare draft provisions for its consideration.

S. Interim measures of protection

Question 4";'10: Should the arbitraltribunal be empowered to take
interim measures of protection even without special alJthorization by
the parties1

65. 'Ibe Working Group was of the view that the arbitral tribunal should have the
power to take .certaininterimmeasures of protection. However, diverge~t vi~ws

were expressed as to the scope of, and .conditionsto be attached to, such pOlier.



A!CN.9!2J.6
English
Page 17

66. As regards the scope, under one view the rule of the model lawshouHl be in
,accordance with article 26, paragraph 1 of the UtCITRAL Arbitration Rules. The
;prevailing vi~w, however, was that the scope should be more restrict~vely defined,
ieithe~ by limiting the pow;erof the arbitral tribunal to those measures which the
parties should or could themselves take, or by listing the specific permissible
measures (e.g. conservation of goods, sale of perishable merchandise). In this
connexion, it was also noted that provisions concerning the duties of parties to
preserve merchandise which are contained in the law applicable to the substance
of the dispute may have some influence on the measures which the arbitral tribunal
might take. A further possible restriction was to empower the arbitral tribunal
only to order such conservation measures, but not to take them itself.

67. The Working Group was divided on whether the arbitral tribunal should be
empowered to take interim measures of protection onl y upon authorization by bOth
parties (including reference by the parties to arbitration r ukes setting forth such
authorization, as e.g. art. 26, para. 1 of the UNCITRAL Arbitration Rules) or
whether, failing such agreement, a request by one part y sufficed. The Working
Group deferred its decision on this question.

Question 4-11. Should the model law deal with the involvement of
courts in this respect?

68. The Working Group reaffirmed the decision which it had taken in relation to
question 2-16 (see above, para. 39). Under that decision, the model law should
contain a provision along the lines of article 26, paragraph 3 of the UNCITRAL
Arbitration Rules. The principle of compatibility embodied therein would apply
to resort to courts for inter!m measures before and during arbitration proceedings.

69. The Working Group was agreed that, apart from such provision on compatibility,
the model law should not contain any rule dealing with the involvement of courts
in taking any interim measure of protection. As regards interim measures which
only a court could take (e.g. attachment or seizure of assets or those measures
affecting third parties), it was thought that these were an integral part of the
general procedural law applied by the court. As regards interim measures which an
arbitral tribunal might take (cf. para. 66 above), it should be left to the
domestic procedural law to determine whether such measures could be enforced.
It was suggested that parties who wanted enforceable measures of protection should
directly resort to the courts. It was further noted that the legal justification
and consequences of an interim measure taken by the arbitral tribunal were linked
to issues to be discussed later, such as recourse against arbitraldecisions and
the effect of an (interim) award.

6. Representation 'and. assistance

Question 4-12. Would it be appropriate for the model law to deal
with quest~ons relating to representation and assistancer

70. There was general agreement that parties may be representedor~ssistedby
persons of their choice. Divergent views were expressed as to whether the model
law should contain a provision to that effect. The prevailing view was that there
was no real nC!ed t()eX;presssuch .a princi~le, which se.emeClto bewic3el y
recognized. tl'lderanother v~e!,. it was. desirable for. the .rnodel la" to reaffirm
this principle, which included a party's right to b~repr.esent~d .byc:ounsel. 'Jhere
was support for the suggestion to include a provision according to which a party,
if it intended to be repres~n~ed by counsel, had to. notif y the()tl\~J;'par.tyth~J;'eof
in advance. . . .
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7. Default

Question 4-13. If one of the part ies fails to participate, would
the arbitral tribunal be empowered togo ahead with the proceedings
and make·a binding award even without special authorization by the
parties, including reference to arbitration rules which allow the
arbitral tribunal to do so? If such special authorization were to
be required, should the model law express1 y recognize it as being
effective, sUbject to any restrictions envisaged under question 4-l4?

71. There was general agreement that, in principle, the arbitral tribunal should
be empowered to continue the proceedings even if one of the parties fails to
communicate his statement or to appear at a hearing. However, divergent views were
expressed as to whether the model law should contain a provision to that effect
which would set forth the conditions for such continuation. under one view, an
attempt should be made to formulate the conditions for such cOQtinuation. Minimum
requirements for continuing the proceedings and rendering an award in case of such _
failure would be that the party had been given due advance notice (possibly also •
requiring a statement of the legal consequences of default) and that the party had
not shown sufficient cause for his failure. Under another view, it was not practical
to regulate this issue in the model law, since such regulation might not be readily
acceptable in some countries in view of their general position on ex parte judgements.
If, however, there were to be a provision on this issue, one view was that it could
provide that a court would decide, in the circumstances of each case, whether ex parte
proceedings by the arbitral tribunal were permissible. Another view expressed concern
over the delay and complications which might result from such court involvement.
The Working Group decided to attempt to formulate the conditions that must be met
for permitting ex parte proceedings, and to request the Secretariat to prepare draft
provisions taking into account the suggestions made during the discussion. If such
attempt proved to be fruitless, the issue would have to be left for decision to the
procedural law of each State.

8. FUrther issues of arbitral procedure

72. The Working Group was agreed that, in addition to the procedural issues
contained in questions 4-1 to 4-14, there were other issues of arbitral procedure
possibly to be dealt with in the model law. The issues suggested for consideration
werel minimum contents of a statement of claim and statement of defence
(cf. arts. 18 and 19 of the UtCITRAL Arbitration Rules) ) language to be used in
arbitration proceedings (cf. art. 17 of the UNCITRAL Arbitration Rules); notice of
arbitration (cf. art. 3 of the UtCITRAL Arbitration Rules) , and its effects on a
prescription period, and termination of arbi tral proceedings (cf • art. 34 of the
UtCI'l'RAL Arbitration Rules). The Working Group requested the Secretariat to
prepare for its consideration draft provisions on these issues, with explanatory
notes if appropr iate.

v; Award

1. Types of award

Question 5-1. Would it be appropriate for the model law to deal
wi th the different possible types of award (e.g. final, interim,
interlocutory, partial)?

73. Divergent views were expressed as to whether the model law should deal with
the different possible types of award (e.g. final, interim, interlocutory,
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partial). lA'M!er one view, it was not appropriate for the model law to deal wi th
the above types of awards which were not clearly defined. under another view,
it served no useful pUrPOse merel y to list them as possible types of awards which
an arbitral tribunal might render, it was necessary in addition to specify the
legal qualifications and consequences of the different types, including possible
mean.s of recourse and enforceabil'ity. '!be main poin't in need of clarification was
that the making of an interim award would not terminate the mandate of the arbi tral
tribunal, since there were national legal systems under which this result could
ensue. The Working Group decided to further consider this question on the basis
of draft provisions to be prepared by the Secretariat.

2. Making of an award

Question 5-21 Would it be appropr iate for the model law to deal
with the question of setting a time-limit for the making of the
award?

74. '!bere was general agreement that parties were free to stipulate. a time-limit
for the making of an award, if they so wished. li>Wever, it was agreed that the
model law should neither set such a time-limit nor deal with the legal consequences
of the expiry. of a time-UJIlit stipulated by the parties, since in international
connercial arbitration the circumstances varied considerably from one case to
another. .

75. In this context, the Working Group considered whether the model law should
deal with the question of undue delay by an arbitrator· in conducting the
proceedings. It was suggested that a possible legal consequence of such misconduct
could be either challenge or -replacement of the arbitrator concerned. 'lbe Working
Group was agreed that it might consid,r this issue at a l.ater stage.

Question 5-3: Should the model law contain any mandatory prov1.s1.ons
on the decision-making proceS:3 in proceedings with more than one
arbitrator? For example, should it require that an award be made by
a majority of the arbitrators, provided that all arbitrators had the
opportunity to take part in the deliberations leading to that award?

76. The \~orking Group was agreed that the model law should contain mandatory
provisions on the decision-making process in proceedings with more than one
arbitrator. In thls connexion, it was agreed that a provision should be included
that, in proceedings with an uneven number of arbitrators, an award shall be made
by a majority of arbitrators, provided that all the arbitrators had taken part in
the deliberations leading to that award.

77. It was noted that the content of provisions on the decision-making process
would be related to the number of arbitrators forming the arbHral tribunal, and
it was recalled that the Working Group had concluded that the model law should
not contain any mandatory provision specifYing the number of arbitrators
(question 3-7~ above, para. 46). It was noted that there were proceedings
conducted by an even number of arbitrators and that the practice of appointing an
arbitral tribunal consisting of one arbitrator appointed by each party, with an
umpire to decide if the two arbitrators failed to agree, was well established in
the conunercial practice of some countries. It was accepted that provisions on
decision-making in the model law should not e~lude these practices.



A/CN.9/2l6
English
Page 20

Question 5-4: Should thelllodel law re'tlu ire thal:theawar:d, which
llIustbe in writing, be signed by alltarbitratorsor should it allow
any'exceptioll,e. g., require that at least a majority of the
arbitrators has signed and the fac~of a missing sigl1ature of a
namedatbitratoral1d therea~;onsthereforbe stated (above the
signal:ui:esof the other drbitrators) 7

Question 5-5: Should th(~ model law require that the date and p Lace
of the award be stated therein7

Question 5-6: Should the model law require that the award state tlte
reaSons upon which it is based, unless the parties have agreed that
no reasons are to be given?

78. '!bere was general agreement that, in the interests of certainty, the model law e
ahouLd i:eq,uirethat< the award be in wri ting. As regards the signing of the award
by the arbitrators, the model lawshoQld include a provision envisaging signature
by all the arbitrators. llowever, provisions shoo Id also be included dealing with
the cases...There, exceptionally, the award was not signed by all the arbitrators
(e.g • ...Ther:e one arbitrator was unable or unw i Ll Lnq to sign). Under the prevailing
view, in such cases it should be sufficient if a majority of the arbitrators had
signed, and that the fact of the missing signature, and the reasons therefor, were
stated. Such~solutionwas found In several national laws, and was in accord with
article 32, paragraph 4 of the UNCITHl\L Arbitration Rules. In relation to this
issu~,itwaspointed out that an arbitrator who was unable to sign could authorize
another person (e:g~, the chairman of the tribunal) to sign on his behalf.

79. There was general agreement that the model law require that the date and place
of the award be stated therein. It was noted that the identity of the place of the
awar·d ,might: be relevant in enforcement proceedings under the 1958 New York
Convention (e.g., article V, I (e) - award set aside by a competent author i ty of
the counbry in which the award was made) . If the date and place of the award was
not stated :therein,however ,the prevaiLi nq view was that the model law should not
ontllataccount declare the award inval id. In this connexion, it was noted that e
this question had also to be considered subsequently in connexion with the setting
aside \orannulment of awards (quese Ionc 6-6 et sey.). A suggestion was made that

thoughtniight b'e'given to formulating a rule under which the award was to be deemed
made' on" the •date' and at the place indicated therein ,even though the awardrnay, for
convenrenee', ha.e been signed in different places and at different times by the
ubit':rators'i

80. '!bere was wide support for the vi(~w that the model law should require that the
aw~rdstatethe,reas()ns,uponwllich it is based., Such a requirementwasf,ound in
many:Ii'a~i~rlala1"bitr~t~onla7"S,and woUld also have a beneficial ini';tqence on the
decis~(>n~,of" thE;~rtli~rqtors. l}nd,er. another view"howev~r, not ,r,equir ing r easons
to bestate~'als()hadadvant~ges: the award ,could l)er~ndered speedily;cquIP not;
easily u~.ch~l~enl)~d"and~asap(>r.()pr;iatefpr certain,tYP~9Ofarb+t~ations
(e~g., q~a'li~yaFbitra~ions). Opring the deliberations, it~as ~49g~stedtpatan
accepl:ii~l~' sor~ti~>n might., Le,~or~quire the, stat~ment of. reasons, qut t:p pennit
parti~s~~ raive this r equ iremenL Such waiver might take place expreScsly, ore"cn
by usag~whefe.tl~e·a(bitrap()n~as,conductedunder rules which did .noc contemplate
the giVing of r~asons.Itwas n()ted.that this soll!tion was injiccor;danqe> with
article 32, parayraph] of th~ UNCI'l'HJ\L Arbitration Rules, and it re~eived very
wide support.



4. Pleas as to arbitrator':; jurisdiction

5~ ".'; Lawal>pli~abletosu'bS'tahceof, dispute

QQestion' 5'-9: ShoUld the mOfIi:?llaw tecDqnize as binding on the
" atbitral', tribunal an clgteenJell't by the parties, that !the case be

decided ex aequo et bono? If so, should an att:empt' be made to
define such mandate in the model law (e.y. "amiables compositeurs·
Lius't obs~rvethose' ma~datory '(Irovisionsof law regardedi~,the
respedt ive country'asen:mtlne] its'ordre publiciiltet,na tiona1)1 •

81. The Wo~~ingGrol,lp noted that it had d.ecided that the model law. should adopt
the, principleotthe separability or. autonomy of the arbitral clause (question
2-12, above, para. 34). In accordance with that decision , there wasgenerat
agreement that the model law should empower the arbitral tribuna.l to decide on
any ple.asas.to its jurisdiction, incll,lding those based on non-existence or
invalidity of an ' arbitration agreement. Such a power was alsoconteIll:plated in
article 21 , paragraph 1 of the UNCITRAL Arbitration Rules, and in article V,
paragraph 3 of the 1961 Geneva Convention. It was notedthat thought might be
given to imposing limitations on the stage of the proceedings at which a plea as
to juriSdiction mightb~ raised, as provided in article 21, paragrapQ 3 of the
UNCITRAL Arbitratiqn Rules.

~e,st:1on 5-:8:", SI'IQuld a ru I Lnq by the arbitral tribunal on its
Jurisdiction be final and binding or should it be subject to any
review by a court?
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Question 5"':7: should the ar!Jftraltribunal be empowered t.odec::i.de
on any pleas as to its j ur Lsd Iot Ion including those based on
no~~xisteDceor invalidity uf an arbitration agreemeht?

82. Ther.e ,was a.Lso gene,ral agreementtlaat a ruling by the ,arbitraltribunaLon its
j.ur.isdiction i.ssubjectto review by a cour-t , ,It'was noted in this, "
connex i on that both the 1958 New York, Convention (article V, para. 1 (eU,and t1,e
1961 Geneva Cbnvention (article v, para. 3) contemplated the existence of such
co~tt reviE!w., Divergent vi,ewswere "expressed, however, as to,wheth~r provisionspn
such t'eview should be included in the model law. Under one view, it was illl(>OS,sihle
to formulate provisions covering the variety of circumstances in which review by .
courts should take place. Accordingly, the model law should not contain any such
provi~ion.Under another view, however, the model law might contain some
provisiQn~,on this issue. Thus, it might be desirable to include cl provision as to
the stage ~t which court review should he permissible fo1],owin", ,article HI of the
uniform law annexed to the 1966 Strasbourg U>nvention, or article VI, paragraph 3
of the 19~1GenevaConvention. Another sugyestionwa,s that p~ovisions. might be
~nc:~ud~demp()W~ring the.court,to compel the continuance, of ,arbitr(il,proceedi,ngs,
wher~tne ar,l>itral tribunal had ruled that it had no jurisdiction, ,or, to
di~coJ;l~inuear,bitralproce~ings,wherethearbi t.r a L tribunal had rul,ed,that; it; ,l'Ia d
j ur i sd icti<?n. ' " '

'83. 'fhe Working Group decided that an attempt should be made to formulate!
provisions on court review, taking into account the discussion which had taken
place on the issue, pnd to reconsider the issue at a later stage.
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84. 'fhere was general agreement that the model law rshou Ld recoynize as binding on
the arbitral tribunal an agreement by the parties that the case be decided
ex aequo et bono. It was noted that the term "ex aequo et bono" and the other term
"amiables compositeurs" often used in this connexiqn (e.g., article 33, para. 2
UHCITRAL Arbitration Rules) were not clearly demarcated and sometimes given varyill<J
interpretations in different legal systems. It was also noted that the
consideration of this issue could not be completely separated from the discussion
on question 5-10 (parties' choice of the law applicable to the substance of the
dispute) •

85. The Group agreed, therefore, thoulJh only on a tentative basis, to follow the
approach adopted in article 33, paragraph 2 of the UNCI'l'HAL Arbi tration Rules,
with two modifications. One was to us« onf v Ehe teem "ex aequo et bono" although
some support was expressed for also relaining the words "as amiables
compositeurs". The other was not to retain the last part of the paragraph which
reads "if the law applicable to the arbitral procedure permits such arbitration".
It was thought that such a requirement, while meaningful in arbitration rules, was
not appropriate in the model law which itself was to be, for most cases, the very
law determining the permissibility. .

86. The Working Group was agreed that it was extremely difficult to define in a
practicable manner the mandate, and its limits, of arbitrators authorized to decide
ex aequo et bono (or as amiables compon.i t.eur s) , However, in view of the
desirability of a clarification, it did not wish ~o exclude the possibility of a
later attempt to draft a suitable provision. In this respect, a proposal was made
according to which the model law should expressly state that arbitrators, even when
deciding ex aequo et bono, should to the largest possible extent ensure the enfor­
ceability of the decision within the States with which the dispute has a significant
connexion.

S-»uestion 5-10: Should the model law r ecoqn.i ae as binding on the
arbitral tribunal an agreement by the parties that a certain law be
applicable to the substance of the dispute?

87. There was general agreement that the model law should recognize as binding on
the arbitral tribunal an agreement by the parties that a certain law be applicable ~
to the substance of the dispute. 'I'here was some support for the proposal (set
forth in the report, para. 91) that parties may not only be given the facility of
designating a specific national law, but also of choosing an international
convention or uniform law even if it was not yet in force, or not in force in their
countries.

Ouestion 5-11: Failing an agreement envisaged under question 5-10,
should the arbitraltribunal apply the law it deems appropriate (as,
e.g., under art. 1496 of the French New Code of Civil Procedure) or
the law determined by the conflict of laws rules which it considers
applicable (as, e.g., under art. 33 (1) ot the UICITRAL Arbitration
Rules)?

88. Divergent views were expressed on the question ot:'hOW the arbitral tribunal
should determine the law applicable to the substance of the dispute, where the
parties had not designated such law. Under one view, the model law should follow
the rule embodied in article 33, paragraph 1 of the UICITRAL Arbitration Rules,
according to which "the arbitral tribunal shall apply the law determined by the
conflict of laws rules which it considers applicable.·
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89. Under another view, the arbitral tribunal would directly determine the
applicable substantive law which it considered appropriate (e.g. because it was the
law most closely related to the transaction). Such determination would relate to
the substantive law of a given State. However, some support was expressed for the
idea of allowing the arbitrators to select parts of the substantive law of
different countries and to apply rules contained in relevant international
conventions, even if not yet in force. A suggestion was made for giving the
arbitral tribunal some guidance in determining the applicable legal rules by
requiring it to take into account the interests and wishes of the parties and their
national laws.

90. The Working Group requested the Secretariat to prepare alternative draft
provisions reflecting the above views, and decided to reconsider the issue on the
basis of those draft provisions.

Question 5-12: Should the arbitral tribunal be required to decide
in accordance with the terms of the contract and to take into
account the usages of the.relevant trade? If so, should this also
apply to decisions ex. aequo et bono?

91. In considering this question, it was noted that different considerations
applied depending on whether the arbitral tribunal was to decide the dispute
according to law or ex aequo et bono. In respect of the first type of arbitration,
it was agreed that an arbitral tribunal should have regard to the terms of the
contract and relevant trade usages. However, divergent views were expressed as to
whether this should be expressed in the model law, and if so in what manner.
Concerning the regard to contract terms, the prevailing view was.that no provision
should be included in the model law since this requirement was self-evident.
Furthermore, such a provision would be possibly misleading or incorrect since a
contract provision could be invalid under the applicable substantive law. under
another view, however, it was advisable to require the arbitral tribunal to decide
in accordance with the terms of the contract (or, at least, to take those terms
into account).

92. Concerning the regard to trade usages, one view waS not to include a provision
in the model law, since·thiswas a matter of substantive law and a provision in the
model law could create a conflict with a-national substantive law. The prevailing
view was that an attempt be made to draft an appropriate provision. such a
provision might be modelled on article VII, paragraph 1 of the 1961 Geneva
COnvention ("take account of the ••• trade usages") or on article 33, paragraph 3
of the UtCITRAL At bi traUon Rules (" take into account the usages of the tr ade
applicable to the transaction"). A further suggestion was to consider inclusion of
a provision along the lines of article 9 of the 1980 Vienna Sales Convention.

93. AS regards arbitration ex aequo et bono, there was wide support for not
including a provision in the model law according to which amiableS compositeurs
should have regard to the terms of the contract and trade usages. This was
considered to be in accordance with the earlier decision concerning a possible
definition Of the mandate of such arbitrators (see question 5-9, above, para. 86).
It was noted that if certain guidelines seemed desirable, regard to trade usages
should not be given greater weight than regard to contract t~rms or observance
of the applicable law.

94. The Working Group decided to take a final stand after considering alternative
draft provisions to be prepared by the Secretariat which would reflect the above
views.
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6. Settlement

Question 5-13: Where parties settle their dispute amicablyYduI'i119

arbitration proceedings, should the arbitral tribunal be authorized
(but not compelled) to record such settlement in an award ("accord
des parties"), and should this type of award be treated like any
other award?

95. There was general agreement that the arbitral tribunal shoUld be authorized to
record a settlement, which parties had reached during arbitration proceedings, in
an award. It was thought that arbitrators would normally accede to a request by
the pa~ties to enter the settlement in an award. However, they should not be
compelled to do so in all circumstances. Divergent views were expressed as to the
extent of the discretion to be given to the arbitrators in this re~ect.

96. A suggestion was made that the arbitral tribunal could be empowered to enter a
settlement by the parties in an award upon the request of one party only, unless ~
the parties had stipulated otherwise.

97. The Working Group was agreed that a settlement entered in an award should
indicate that it was an award. It was also agreed that such an award should be
treated like any other award.

7. COrrection and interpretation of award

Ouestion 5-141 Should the model law contain a provision according
to which a party may request within a specific period of time that
the arbitral tribunal give an interpretation of the award or correct
technical errors therein?

98. There was general agreement that the model law should contain provisions
concerning the correction and interpretation of an award. Such provisions could be
modelled on articles 3S and 36 of the UNCITRAL Arbitration Rules. However, it was
agreed that a request for interpretation of the award should· be limited to specific
points in order to avoid possible abuses and delay.

8. Fees and costs

QuestionS-1S: Should the model law contain any provisions relating
to fees and costs, for example, empowering thearbitral tribunal or
any··administering body to request depOsits from each party?

QUestion 5-16: Would it be appropriate for the model law to
en~i,aage any· review bya court (or· its president) concerning the
feeS ofarbitrator;sand, .for examp1e, allow readjustme:ntin case Qf
utteflyunre..sonable·fees?

99. There was wide support for· the view that ques'tions cQncerning the fees .and
costs.of arbitration were not an appropriate matter to be dealt with in the model
law. ',l'hisview ,left epenthe. possibility· for a State to pr,ovidefor'. court .control
concerning fees and costs, and, for example, to allow .readjustment oflltterly
unreasonable" fees.

9.. Del.ivery and registrat.ionof award.

Ouestion 5-17: Should the model law state that the award shall be
delivered to the parties and in what form (e.g. signed cqpies)?
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100. There w•• general agreement that the model law should J;equirethat the award
be delivered to the parties and should specify in whatferm.

Question 5-18: Should the model law require that the award be
deposited or registered with a specified~uthority in the country
where it w.a made? or would it be preferable to adopt the system of
the 1958 New York COnvention, which allows recognition and
enforcement of foreign arbitral awards witil0ut such depositor
registration, for all awards covered by the model law, i.e.
international commercial arbitration awards?

101. 111ere was wide support for not requiring that the award be deposited or
registered in the country where it was made. This was to adopt the system of the
1958 New York COnvention, which allows enforcement of foreign arbitral awards
without such deposit or registration, for all awards covered by the model law,
although in borderline cases it might be difficult to determine whether or not an
award was covered by the model law.

102. Some support was expressed for requiring deposit or registration of an award.
This requirement would benefit parties, by ensuring the continued availability of
the original award or anaUthenticatedcepy thereof. A suggestion was Bade to
provide for deposit or registration only if.at least one party 80 requested.

10. Executory force and enforcement of' award

Question 5-19: Should the model law adopt a uniform system of
enforcement for all Winternationalw awards irrespective of the place
where they are rendered?

QUestion 5-20: Which rules of procedure on recognition and
enforcement should the model law lay down? For e*ample, should it
adopt a provision along the lines of article IV of the 1958 New York
Convention on what an applying party shall supply? Should it
specify the formalitieaof the recognition and enforcement order and
name the authoJ;ity competent to issue such order?

103. There was wide support for the idea of adopting a uniform syateID of
enforcement for all awarda covered by the model law. This would result in all
awards rendered in international cODllllercial arbitration being uniformly enforced
irrespective of where theY were made. However, divergent views were expressed as
to whether the model law shOUld (X)ntain any procedural rule on recognition and
enforcement. Under one view, the model law should. not deal with these procedure..
which were idiosyncratic to the law of civil procedure ofe.ch country.
Furthermore, the model law was not an appropriate _arts for fUJ;thering the unifying
effect already achieved by the 1958 New York Convehtion. Under another view, it
was desirable that the model law should not be silent on that issue. one
suggestion was to inclUde in the model law merely a reference to the relevant
provisions of the 1958 New York Convention. Another suggestion was to incorporate
into the model law prOCedural provisions taking into accoUnt article III, and in
partiCUlar article IV, of that Convention. Yet another proposal was to call uPon
States to establish a uniform system.

104. The Working Group was agreed that its exchange of views on the matter was of a
tentative nature, and that further careful study was needed on the issues
considered. It requested the Secretariat to draft alternative draft provisions
which could assist the Working Group in reachi~g a decision.



A/CN.9/216
English
Page 26

11~ Publication of award

Ouestion 5-21: Would it be approprjate for the~odel law to deal
"iththe ques~ion wh~ther all award may be PU~liShedand, if so,
should an express consent of the par~ies be required?

105. There was general agreement that the model law should not deal with the
question whether an award may be published.

VI. Means of. recourse

1. APpeal against arbitral award

Ouestion 6-1: Should the model law recognize any agreement by the
parties that the arbitration award may be appealed before another
arbitral tribunal (of second instance)?

106. There was wide support for the view that parties were free to agree that the
award maybe appealed before another arbitral tribunal (of second instance), and
that the model law should not exclude such practice although" it was not used in·",11
countries. However, the Working Group was agreed that there was no need to include
in the model law a provision recognizing such practice. It was noted, however,
that this conclusion might have to be reconsidered in the light of the ultimate
contents of the JIOdel law, and in particular its chapter on means of recourse
ag,inst an award.

Question 6-2: Should the model law allow any appeal to a court for
review of the award on the merits (apart from the setting aside
pc~edure considered in question 6-6)?

107. There was very wide support.for the view that an award rendered in
international commercial arbitration should not be SUbject to court review on its
merits. It was noted that this reflected the legal position in most States, and ~

that a trend was discernible to further reduce the remaining instances where court ,.,
review was still allQwed. .

108. Divergent views were expressed as to whether this policy should be stated in
the model law. Tbe prevailing view was not to incorporate a provision to that
effect. While the model law itself would then not contribute to unification, the
hopew.s expressed that the above-mentioned trend wouldcontinue~ Another view was
that the model law sho~ld expcessly exclude any court review ~f awards on the
_dts, in order to further the above policy. A suggestion was made to consider
includ~ng aprovhionaccording to which an award· was final (or had the effect of
res jUdicata), subject to certain conditions (e.g. it was not contrary to ordre
public).

2. Remedies against leave for enforcement (exequatur)

~estion 6-3: Should the model law a~opt a uniform appeal system
concerning decisions refusing recognition or enforcement
irrespective of where the award waS_de?
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guestion 6-41 Should the model law adopt a uniform appeal system
concerning decisions granting recognition and enforcement
irrespective of where the award was made (subject to a possible
modification regarding awards against which a setting aside action
may be brought, see question 6-8)? In particular, should the
grounds on which recognition and enforcement may be refused under
article V of the 1958 Hew York Convention be the same under the
model law irrespective of where the award was .ade?

Question 6-51 Which rules of procedure concerning recourse against
an exequatur, or against refusal of exequatur, should the model law
lay down, inclUding specification of the court or authority to which
a party may appeal?

109. There was wide support for the view that the model law should not set forth
rules on remedies against decisions granting or refusing enforcement of awards. It
was thought that the procedures for appeal or recQurse against the decisions of a
court were an integral part of the law of civil procedure of each State.
Accordingly, the Working Group did not accept, at least for the time being, the
suggestion to adopt in the model law a uniform system of appeal against decisions
relating to the enforcement of awards rendered i~ international commercial
arbitration.


