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I, ILTRCDUCTION

1. The United Iations Comnissica on Interrational Trade Law (UNCITFAL), at its
first session, decided to include in its work programme, &s a priority topic,

the harmenization and unification of tre law of the internaticnal sale of gocds.
The Commission selccied, as cne oi the items Talling within the sccre cf the
international sale of goods, the Hague Conventions of 1 July 1904 on the
International Sale of Goods and ci the Formation of Cenbracis of Sale.g/
Considering it desirable to ascervain the attitude of Siates in respect of those
Conventicns, the Commission requested the Secretary-General o invite: (a) Svates
ienbers of the United Nations and States members of any of its specialized
agencies to indicate whether or not they intended to accece to the 1964 Conventions
and the reasons for their position, and (b) States members of the Commissicn to
make, if possible, & study in depth cf the subject taking into account the aim
of the Comnission in the promotion of the harmonization and unification of the
law ol tine international sale of gocas.é/ ‘

2. The substautive portions of the replies and studies received by the
Secrecary-General nave been reprecduced in dccument A/CR.9/11 and Addendun 1.

5. The Commissicn further requested the Secretary-General to prepare, in
consultation with the Secretariat of the International Institute for the
Unificavion of Private Law (UNIDRCIT), an anaiysis of ike replies and studies.é/
It vas also stated in the Commission's report that, in the preparation of suci

an analysis, account should be taken of any action whicia wmizght be undertaken

g/ Repert of the United Hations Commission on Internaticnal Trade Iaw on the
work of its Tirst session, Official Records of the General Assembly,
Twenty~-tnird Session, Supplemenc fio, 156, p. 17, vars. 7.

3/ Ibid., o. 19, rara. 1, A and B.

L/ 1bid., vara. ik E.

/l'o
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by UNIDROIT, pursuant to Recommendation II adopted by the Diplomatic Jonference
on the Unification of ILav governing the Inlernational Sale cf Gocds.i/

4, The analysis of the replies and studies received frcom Governments is sei
out in chapter II hereinafter and is divided into twe parts. Part A summarizes
the information submitted by Governmenis as to ravification of, or accessicn to,
the Hague Conventions. Rart B analyses, and is confined to, the opinions
expressgd by Governments on the Ceonventions and the Uniform Laws to which they

O
relate .~

5/ Ibid.

The text of this Recomsendation is as follows:

"(1) fThe Conference recommends, in the event tle Convention relating
to a Uniform Law on the International Sale of Goods cowmes into force by
1 iMay 1988, that the International Imstitute for %he Unification of Private
Iaw establish a commitiee composed of representatives »T tne Governmenis cf
the interested States, to revies the operation of the Law and to prepare
reccinendations for any Conference convened pursuant to Article XIV ol the
Convention,

(2) The Conference recommends; in the event the Convention reiaiing

%o & Uniform Law on the International Sale of Gecus uas not come into Torce
by 1 ifay 1963, that the Internaticnal Institute {ci the Unification of
Frivate law establish a cc'mitiee conposed of representatives of the
Governments of the interested States, which shall consider what Turther
a~tions shiould be talien to promove the unificaticn of law on the iuternational
sale of guods."

Under Article X of the Convention on Sales and Article VIII of the Convention
on Formation, the Conventione shall ccme into force si:: months after the date
oi Geposit cf the I{ifth instrument of ratification or accession,

By its resolution 9 (1968), the Governing Council of UNIDROIT decided tc
aproint a Committee with the following terms of reference:

"$0 examine the replies of Governments and interested organization to

the questionnaire sent by the United Fations Commission on International
Trade Law (UNCITRAL) and to consider ways and means wnich wouid, as scon &s
rossivble, give effect 1o Reccmmendation IT of the Tinal Act of the Hague
Conference o3 196k on the unification of Law Governing vhe Internatioral Sale

of Goods,"

Accerding .o informaticn received from the Secretary-General ol UNIDROIT,
the atove Committee will meet after the sccond session of UNCLTRAL in order
to kave the venefit of the views expressed by Goverrnrents during that session.

6/ Tn addition to the views of Governmenrts araly=ed in this report, atiention may

- te drawn to tie analytical study of the ig6h  onventicns ard of the 1955 Hague
Conventicn cn tre Law applicable to the Irnternational Sale of Geeds submitted
by Mex.ico and reprcduced in dccument A/Ci.9/11/Add.1, pp. 10-23 and
A/CH.9/12/4¢d. 1, pp. 5-9 respectively. /
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II. ALALYSIS CF TEE REPLIES ANL STUTIES

4. EATIFICATION OF, OR ACCESSION TC, TEE LAGUE CCKVENTICHS OF Ltk

S As of the date of this repcrt, the Ccnvention on Sales had

i g
teen ratified oy Belgium,l/ the United Kingdcml/ and

7/ In depositing, on 12 Lecemter 13€8, its instrument of ratification,

- Relgium made tne following decleration: in accordance with thae
provisions of article V of the Convention, the Kingdom of Belgium
will apply tne Uniform Law cunly tc contracts in which the parties
thereto have, by virtue of article Lk of the Unifecrm Law, chosen that
Law as the law of the contrzct. 1In accordance with article IV of the
Convention, the Kingdom of Relgium will apply the Uniform Lauw only if
the Hague Convention of 15 June L1955 on the Lawv Applicable tc the
International Sale of Goods leads to thne application cf the Uniform
Law. The latter notification shall become ogperative when the Kingdom
of Belgium withdraws tne declaration muzde in accordance with article V
of the Convention.

8/ In depecsiting, oa 31 August 19€7, its instrument of ratification, the
United Kingdom made the following declaraticn:

{a) 1In accordance with the provisions of article III of the Cenvention,
tne United Kingdcm will apnly the Uniforam Law conly if each of the
parties tc the contract of sale has his place of business, or, if
he has no place of business, his havitual residence in the

-~ territory cf a different contracting State, the United Kingdom
will in conseguence insert the word "contracting" tefore the word
"States" where the latter word first cccurs in na.cagraph 1 of

article 1 of tie Uniform Lsw.

(t) 1In zccordance with tie previsicns of article V of the Conventicn,
the United Kingdom will arply tae Unifernm Law cnly tc contrzcts
in wnicin the parties thereio have, by virtue of article IV of the
Uniform Lav, chceen that Low as the law of the coatract.
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San Mcrino,z/ and thne Conventior cn Forwation by the Unived Kingdcu

and San Marino.ig/

6. The position of the other States thet have submitted replies and studies
wmay be summarized as follows:

(a) states wiich have expressed the intention to ratify, or to accede
to, both Conventions

- 19
Australia,ii/ Colombia,i;/ Federal Republic of Germany,lz/

1l 4
France,;é/ Italy,iz/ Luxembourg,lg/ Mexico£1/ and Netherlands.ié/

9/ 1In depositing, on 2h May 19¢8, its instrument of ratification, San Marino
- made the following declaraticu: in accordance with the provisions of
article III of the Convention relating to a Uniform Law on the International
Sale of Gocds, the Republic of San Marino will apply the Uniform Law only
if the parties to the contract cf sale have their place of business or, if
- - they have no place of business, their habitual residence, in the territory
of different contracting States. The Republic of San Marino will in
consequence insert the word '"contracting" before the word "States" where
the latter word first occurs in paragrapin 1 of article I of the Unhiform Law.
10/ 1In depositing, on 24 May 1968, its instrument of ratification, San Marino
T nmade the follcwing declaration: in accordance with tne provisions of
article III of tue Convention relating to a Uniform Law on the Formaticn
of Contracts for the International Sale of Goods, the Republic of San Marino
will apply tone Uniform Law only if the parties to the contract of sale have
thneir place of business or, if they have no place of business, tiaeir habitual
residence, in the territory of different contracting States. The Republic
of San Marino will in consequence insert tne word "contracting' beifore the
word "States" where the latter word {irst occurs in paragraph 1 of
article I of the Uniform Law.
11/ "... the present intention is to accede to the Conventicns with similar
reservations to those made by the United Kingdem" (A/CK.9/11, p. 4).
12/ “... intends to adhere..." (ivid., p. 13).
T?Y "... intends to propose to the Germar parliamentary bcdies that the
T (1964 conveantionc)... be ratified, if feasible, during the present
legislative term of the German Bundestag which ends in the autumn of
1969" (ibid., p. 1b4).
1k/ ",.. has decided to ratify... (and) initiated the procedure for the
parliamentary authorization required by the Constitution" (ibid., p. 15).
lS/ "... the ratiiicaticn prccedure is now under way. Italy intends to give
favourable consideraticn to *e possibility of these Converticns being
ratified, which will no dcubt reguire tne adoption of zppropriate
dcmestic legislation™ (ivid., n. 15).
/ "... has initiated tre prcecedure for the parliamentery approval' of the
Conventions of 196b (ividg., ». 17).
17/ "“... ccnsiders it fitting to ratify..." (the 19E4 Convertions) (ibid., p. i8).
/ "By Royal ilessage of 2% Septemver 19%43, draft Bills pertaircing to the
approval and execution of botk Conveniicrs... have been submitted to
Parliament" (ibid., p. 18).

/ooe
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(b) Slates in which the guestion of whetvrher to ratify or accede is
~unaer censideraticn

21/

19 20 on ) 2
Denmark, ~= / Ireland, ——/ Korea,—' Licrvaey, ——/ P“manla,gi/

oL
Sweden, — / and ltze‘laxd.——/

(c) States wnich 40 nct intend 2 ratify cr accede
Au»tr;«,e 6/ Jordgn,27/ Laosﬁgg/ rMeldive I°lanug,29/ cuti nli*ca,7 /
United States cf America.zi/
7. Isreel intends tc ratif, the Convention on Salesza/ but is stili ccensidering

tite question ol ratification cl tic Corventicn on Formatios.zz/
&. S8pain, Czechoslovakia and tiie Union of Soviet Sccialist Rent:lics, waich
submitted comments on the Ccaveatviocus, nave rnot expressly indicated whether cr

not they irtzid to ratify or accede to the 19¢4 Conventicns.

B. THE 1964 HAGUE CCHVERTIONS

(Y]
~

Observations of z general natura

Pt

D

. 3cme of the replies and studies received ircm States refer to waat are, in
their view, the merits and weaknesses of the 195k Conventions ih general.

10. Eelgium siresses the imporvance of tie 1964 Converntvions in view of the
inadeguacy of naticral iegislation crh the sale cf gocds which is generally

b
decigned vc regulate the dcoumestic sawze of gocds only.é—/ The Federal Rerublic of

A/CH9/1L, p. 13,

v/

20/ 1Itid., p. i5.

21/ Thid., p. 17.

22/ Toid., p. .9

25/ BJCN.9/LL/add.., p. 2k,
2L/ A/CE.G/LL, p. 28.

25/ 1tid,., p. 28.

éB/ A;CI‘:09/ll, P ll'o

27/ 1bid., p. 17.

25/ TIbid., . L7.

25/ EJCN.o/il/a =,
20/ a/cH.0/11,

It_\ oy P
"The Israzel Minisiry

@31

~
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~
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Germany considers that the Counveations are an excellent means of ensuring a

uniform soilution to the most important legal problems involved in the international
sale cof gocds,zz/ vhile liorway, though roting that several provisions of the
Uniform Law o Sales have beer met vwith considerable criticism in the Nordic
States, expresses the view that the Uniform Law provides z coherent systea of

rules ¢n the wost important subjecis of the law on interrational sales .~

il, The need for such a law is, novever, denied by South Africa which holds the
view that the rield covered ©ty the Conventicns is regulatved reascnably ’
satislactorily by either existing legislation or ccmmercial practice.zz/

12. The Conventions in their precent Torm are criticized by the Union of Soviet
Secilalist Republics which, noting that only lwenty-2ight States, of which only

three are sccialist and twe Geveloping States, participated in the L9Ch Hague

-Conference, expresses the opinion that the Conventions do nct meet the

requirements wyich the majority of States demand from international insvruments
o. this kind.zé/ .

5. Austriz is of the opinion that the Uniform Law on Saces is too voluwminous,
tco detailed and uct always well arracged and fears that its coamplexity will have

9/

an adverse effect on its application.é— The United States douolts wiether the

Uniform Lew >r Sales will be understocd by individuals in the ccmmercial field,ig/
regrets the employment therein of abstract ard artificial concepts which are of
acadenic or rcg.onal significance only aud are likely to be construea differently
in different parts of the world, and states that thiF result ill serves the basic
objective to minimize misundersisndirg and ligation.ii/ Other weaknesses of the
Uniforu Law on Sales are, in the view of tne United States, that it points more

+0 external trede vetween common uourdary nations geographically near to each
other and that insufiicient attention hac been given to international trade

Lo/

proolems iavolving overseas vaipments.—

35/ Zbid., p. 1k,

3%/ 1bid., pp. 20-zL.

27/ JToid., ©. Z.

35/ EJCh.o/11/hada.), 5. 32,

A£/CH.9/1L, p. €.
AfCil9/11/Ra1.1, . 35.
itid., vo. 34 znd 30.

18l
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4. Belgium, the Federal Republic of Germany and Norway deem that the Uniform
Lav on Sales strikes a fair and proper valance between the righis and obligations
of the seller and of the buyer.iz/ This view is, however, not shared bLy the
United States, according to which these rights and obligations viewed in the
light of .the practical realities of trade practices, are nol well balanced,gﬁ/
and by Spain which states that they are not clearly defined and will thus bLenefit
the stronger party.hS/
15. 1In tvhe opinion of the United States the Uniform Laws are as yvet not
acceptable for international use and since improvements from time to time are
impossible vwhere difficulties lie at the neart of the Law's structure and approach,
further work on the Uniform Laws is needgq.ié/ <0 the light of this, the United
States recommends: .
 (a) that a ccmmittee of UNIDROIT should review the replies and studies
set out in docuzents A/CN.9/1l and Add.l. The United States expresses the view
that such a commitiee can be expected to make concrete recommendations for the
appropriate next steps to promote the unification of law for the international
sale of éoods and might recommend methcds of revising the Uniform Laws and uake
them generally acceptable;iz/
(b) (i) that the recommendation that emerged from the first session of
UNCITRAL for the development of standard contracts and conditions
of séle suitable for internstional trade should be vigorously
implemented;

(ii) that standard contracts and conditions of sale should be further
developed and that their drafting sihould be done under international
auspices s as to ensucre that the interests cf both buyers and
sellers are fully represented ard to avoid one-sided or overreaching
provisions that reflect a dcminant economic interest. This work

L3/ Belgium, A/CH.9/11, p. l2; Federal Republic of Germeny, ibid., p. lb;
Norway, ibid., p. 21.

L/ A/CN.9/1T/Add.1, p. 35.

§5/ Toid., p. 8.

6/ A/CH.9/11/Add.1, p. 36.

F7/ Ibid., p. 37.

/ees
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would have a double ulility: on the one hard il would provide

a vehicle of immediate practical application for international

trade, on the other it vould provide a wider background and a

more realistic foundation for the eventual revision of the

Uniform Laws .o/ ' '
16. The United States further suggests that an important and imwediate task for
URCITRAL is the determination and adoption of wmethcds by which all the necessary
activities relating to the unification and harmonization of' the law of
international sale can be organized an& co-ordinated.ig/
17. Czechoslovaiia suggests that ULCITRAL should re-examine various principles
on which the Unifora Laws are based .29/
18. . The Federal Republic of -Germany is of the opinion that UNCITRAL wculd make
an important contribution towcrds standardization of sales law if it decided to
recommend acceptance of the Conventions to the iiembers of the United Nations and
their specialized agencies.él/ The Union of Joviet Socialist Republics, cn the
other hand, holds the view that the 1964 Conventions are not suitable material
for the work of UHCITRAL.EE/

(b) Observations on the Convention on Sales and the Convention on Formation

1, Article T of the 1964 Conventions: incorporation oi the Uniform
Laws into national legislation

19. Article I of the 196h Conventions requires Contracting States to incorporate
the Uniform Laws, either in one of the authentic texts or in a translation, into
their own legislation.

20. DNorwvay would prefer if each State were at liberty to incorporate the
provisions of the Uniform Law into its cwn legislation as would best suit the
State concerned in view of its own legal system and traditions of drafting legal

43/ Ibid., p. 36.

49/ Ibid., p. 35.

50/ Ibid., u. 8.
R/CE.9/11, p. 15
AJC.9/11/kdc1, ¢, 32.

\n\nl
N} —
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texts, without being bound Lty the special, and partly pecuiiar or unfemiliar,

structure of tihe Uniforw Law and the wording of its different articles.zz/ T

2. Article IV of the Conveations, article 2 of the Uniform Law on Sales
and article 1, paragraph 9 cof the Uniform Law on IFormation: the
Unitorm Laws and rules ol private international law 54/

2l. Article IV of both Conventions permits a ratifying or acceding State which
is already a Party to one or wmore Conventions on coanflict of laws in respect of
the international sale of goods to declare that it vill apply the Uniform Lews
in cases governed by one of the ccnfllict of laws Conventions only if that
Convention itsell requires the application of the Uniforw Lavs.

22. Article 2 of the Uniform Law on Sales and article 1, paragraph 9, of the

- Uniform Law on Forwmation provide that rules of private international law shall
be excluded for the purposes of the application of the present law, subject to
any provision to the contrary in the said law.

23. The observations made by Stales in counnexion with the above articles centre

on the following questions:

(i) A uniform substantive sales law cbviates the necessity of rules of
private international law

24, 1In the reply by Luxembourg it is stated that the gix member States of the
Luropean Econcmic Community (Belgium, Federal Reputlic of Germany, France, Italy,
Luxeabourg, lNetherlands) have decided that those which have not yet ratified the
1955 Hague Convention on the Law Applicable to the International Sale of Gocds
will not continue the procedure for cbtaining parliamentary approval, while those
which have already ratified that Convention will denounce it as soon as they have

the option of doing so.éz/

The reasons given by scme of these States individusally
are that the 1964 Conventions will put an end to the uncerteinties involved iu

the application of the rules of private intercational law;zé/ that it is an

53/ A/CN.9/11, p. 2l.

5 / On this question, see also the ccmments submitted by the Secretary-General
T of the Hague Conference on Frivate Internaticual La. (A/Cil.9/12/add.2).
55/ A/CH.9/12, v. 9.

55/ Belgium, A/CH.9/11, p. 12.
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essential aim of the standardization of substantive seles law to do away with

any stipulation as to which national law shall be applicable and that article 2
of the Uniform Law on Sales achieves that aim;él/ and that the removal of
differences in various legal systems can be more fully realized Ly application of
the Uniform Law cn Sales, than by apolicetion of rules governing conflicts of
law.éé/ Anctker reason given is trkat the declaration under article IV of the
Convention on International Sales would result in largely eliminating again the
bene?;;s afforded by the Uniform Law through the standardization of substantive

25. Similar views are put forward by Israe., ratification of the 1964 Convention

law.

on International Sales would obviate the necessity to accede to the 1955 Convention

in view of the fact that article 2 ol the Uniform-Law on Sales excludes the
7
application of rules of private international law.gg/

(ii) Coexistence of uniform substantive rules arnd rules cf private
international law

26. Several States hold the view, expressly or impliedly, that ratification of
the 195k Conventions would still leave room for rules of private international
law. Thus, Colombia and Mexico inteed to ratify, or accede to, both the 1964
‘Conventions and the 1955 Convention.EL/ Spain suggests that the 1955 Convention
should be brougnt into line with the Convention on International Saleég/ which
it compLements.éé/

27. Other States oppose the exclusion of rules of private international law on
the ground that this mey lead to undesirable consequences in so far as the
application of the Uniform Laws is concerned. The United States notes that
provisions suchk as article 2 cf the Uniform Law on Sales have been the subject

of considerable controversy and may be deterring States from beccming parties to

57/ Federal Republic of Germany, 4/CH.9/12, p. 7.
58/ Netherlands, 4/CN.9/11, p. 15.

59/ Federal Republic of Germeny, ibid.

€0/ a/cE.9/12, p. 8.

%I/ Colombia, A/CHN.9/11, p. 13; lexico, ibid., p. 18.
%52/ ha/cH.9/12/Kdd.1, p. 12. —

%3/ afcit.9/11/pdd.l, p. 28.
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the Convention on Sales,éE/ Czechoslovakia cbserves that the principle embodied
in article 2 entails for a Contracting State the application of the lex fori
(i.e. the uniforwn law), regardless of the fact whether that law is, in a given
case, to be applied at all according to rules of privete international law; the
Uniforu Law would thus be applicable tc transacticns between persons having their
seat of business or residence in non~Ccntracting/States bty the mere fact of a
court of a Contracing State having jurisdiction.gz A similar view is expressed
by Norway which considers it unfortunate that the Uniform Law seeks to extend its
field of application by covering cases which have little or no connexion with the
State of the 22522.—9

28. The remedy suggested by Czechcslovakia is to unify the rules of private

" international law and to decide in accordance with these rules which law is
applicable; the Uniform Law wculd thus be applicaeble only if the conflict rules
refer to the substantive law of a State which is a Party to the Conventicn on
Sales.éz/ Along the same lines, Horway suggests that érticle 2 be deleted, cr

be amended in order to make the application of the Uniform LaQ dependent on the
rules of private international law of the State of the forum, or, in the
alternative, that article IV of the Convention on Sales, which lays down the
requirement of previous ratification or accession of a conflict of laws convention,
be amended so as ‘to make it permissable for a Contracting State to accede to
conventions on conflict of laws also after having ratified, or acceded to, the

&8
Convention on International Sales.——/ - - --

29, It is also pointed out ty Czechoslovakia that article 3 of the Uniforu Law
on Szles, which allows the parties to a contract of sale to exclude the application]
of the Uniform Law either entirely or partially, is in contradiction with

article 2 of the Uniform Law which starts from the opposite premise.ég/ A similar
objection is made by Mexico which considers that it follows from the consequences

inherent in permitiing the parties to 2 contract of sale to exclude the Uniform

6)4’/ lgj;g‘." p. 35.

55/ Icid., p. 5.

€6/ AJCN.9/1L, p. 22.

b7/ £0/CH.S /ll/Add.l, c. 5.
g8/ A/CN.9/ll, p. 22,

59/ A/cw.9/11/maa.l, p. 6.
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Law under article 3, that the rules of the 1955 Convention on the Applicable Law

which refer to domestic law, will apply.lg/

3, Articles IIT and IV of the 196Gk Conventions: reservations limiting
application ot Conventions

30. Artiele III of both Couventions permits a Contracting State, by way of

derogation from article 1 of both Uniform Laws, to apply the Uniform Laws only

if each of the parties to the contract of sales has his place of business or

habitual residence in a different Coutracting State. Article IV of both

Conven ions are described above.z£/

3Ll. It is éubmitted Py Austria and Norway that the reservations permitted by

articles III and IV may give rise to problems. Austria observes that, should

both reservations be exercised,ithe effects of the L964 Conventions would be

entirely different in one or another Contracting State,zg/ while in the opinion 5/
7

of Norway some complicated and dubious questions of conflicts of lew would arise.

4, Lrticle V of the Convention on International Sales and articles % and 4
ot the Unif'orm Law on Sales: {reedcm of contract

32, Article V of the Convention on Sales peruits a Contracting State to declare

~ that it will apply the Uniform Law on Sales only to contracts in whiéh the parties
thereto have chosen that Law as the law of the contract.

33. Under article 3 of the Uniform Law on Sales, the parties may exclude the
application of the Uniform Lew either entirely or partially and such exclusion
may be express or implied.

34, article 4 of the Uniform Law on Sales provides that the Law shall also apply
where it has been chosen as the lav of the contract by the parties, irrespective
of whether their places of business or hatitual residence are in different Stetes

and whether such States are Contracting Parties to the Conventioa on International

¢/ A/CH.9/12/6dd.1, p. 7.

7T/ Tor surmary oi article IV, see p. 15, para. 21 above,
72/ AfcH.9/11, pp. b-5.

T3/ 1tid., p. 22.

o
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Sales; the choice of the Uniform Law on Jales as the law of the contract will,
however, not alffect the application of mandatory provisions cf law which would
have been applicable if the parties nhad not chosen tne Uniform Law.

35. Several gtates criticize the reservation allowed by article V of the
Convention on Sales, either on its own werite or in coajunction with articles 3

and & of the Uniform Law on Salec,

36, fccording to Austria, article V reduces considerably the value of the Uniform
Law since the reservation makes it possible for any Slate to beccme a party to the
Convention withoul having to wake even the slightest change in its cwn law, as
required by article I of the Convenrtion on Sales.zgfﬂ Since, however, article V
refers to article 4 of the Uniform Taw on Sales, the agreemert of the parties on
‘the Uniform Law on Sales as the applicable law is, in the view of Austria,
'meaningleSS tc the extent that the Uniform Law cannot set{ aside any mandatory
provisions of law that would have been applicable if the parties had not chosen
the Uniform Law as the proper lav ol the contract.zz/

37. The reservation allowed by article V is also opposed by Spain in that it
uuduly cosiplicates the application cof the Conventicn, extends even further the
pricciple of Ireedcm of contract reccgnized in article 3 of the Uniform Law on
Sales and potentially uflects attempts/to solve problems arising in connexion
with the interuational sale of cocds.-i Lpplication of the reservation, it is
held, could be detrimental to nationals of other countries who entered into a
contract without kncwing of the existence cf such a reservaticn extending to
nationale of the country whicihh had made it. uwrthermore, the reservation might
entail divergencies in the settlement of disputes related to the application of
the Convention and involving nationals of countries which have not made the
reservation, depending on which country the court considering the cese is
situated in.ZI/ Spain therefore suggests chat article V of the Conven*ion on

Internationzl Sales should be deleted.

T4/ AJCE.G/1L, p. 5.

75/ Tobid.

75/ RJCH.9/1l/Add.1l, ©. 25.
77/ Ibid., p. 7.
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38, Objections are also formulated by Spain to article 3 of the Uniform Law on

Sales, though not to the general principle of the freedom of contract which that

article recognizes. According to Spain, article 3, in its present wording, makes

it possible that the parties may exclude, entirely or partially, the application

of the Uniform Law on Sales without indicating what provisions are to govern the

contractual relationship in lieu of the Uniform Lew; the principle of freedom of

contract could tnus be used in such a way that the parties woeuld not know what

their position is under the contract.zg/ For that reason, Spain expresses

preference for article 6 of the 1963 draftzg/ which accords freedom of contract

only when the parties wake it sufficiently clear what provisions are applicable
80/

to the contract ,~—

(c) Observations on the Uniform Law on Sales

Se Article 1 of the Uniform Law on Sales and of thé Uniform Law on
Formation: definition of international sale

39. Article 1 oi the Uniform Lav on Sales and of the Uniform Law on Formation
provide that the unifcrm laws shall apply to contracts entered into by parties
whose places of business or, if a party has none, his habitual residence, are

in the territories of different States, in each of the following cases:

78/ 1Ibia.

75; Draft of a Uniform Law on the International Sale of Gocds, text of the

T articles mcdified in accordance with the propositions of the Special
Commission in 1963 (Doc. V/Frep. 4 of the Hague Conference). The text
of article 6 is ag follows: ' o

"The parties may entirely exclude the application of the present
law provided that they indicate the munilcipal law to be applied
to their contract.

"The parties mey derogaie in part from the provisions of the present
law provided tnat they agree on alternative provisions, either by
setting them cut or by stating to what specific rules other than
those of the present lau they intend to refer.

"The reference, declarations or indications provrided in the preceding
paragrapns are tc be subject of an express term or to clearly rollow

{rom the provisions ¢ the contract."
80/ A/cM.9/11/add.l, pp. 27-23.

fons



AJCN.9/LT
English
Page 19

(a) where the contract involves the sale of goods which are at the tiue
of the conclusion of the contract in the ccurse of carriege or will be carried
from the territory of one State to the territory of another (Uniform Law on Sales);
where the offer or the reply relates to gocds which are in the ccurse of carriage
or will be carried from the territory of one State to the territory of another
(Uniform Lav on Formation);

(b) where the acts constituting the cffer and the acceptance have been
(Uniform Lav on Formation: are) effected in the territories of different States;

(¢c) where delivery of the gocds is to be made in the territory of a State
other than thet within vhose territory the acts constituting the offer and the
acceptance have been (Uniform Law on Formation: are) effected.

Furthermore, both articles state expressly that the application of the Uniform N
Laws shall not depend on the naticnality of the parties.

Lo. It is suggested by Norway that Contracting States should be given the
opportunity of applying a less restrictive and complicated definition in their
municipal law, and that the scope of the Uniform Law should tﬁerefore be
ext,ended.l-,Jl Czechoslovakia also considers that the above provisions are too
complicated and that the definition of international sale ought to be re-examined
on the ground that it might well be desirable to bring within the purview of the
Uniform Laws certain contracts of sale of gocds which do not satisfy the
conditions laid docwn .n the present text.ég/ In defining the international
character of goods, the point of departure should be, according to Czechoslovakia,
the subjective criterion of the domicile of the parties to the contract of sale,
while the ccmmercial character ol the sale (of which there is no definition in
the Uniform Law) should be determined according to the purpose of the sale. It

would thus be possible, for instance, to define international sale as a contract

of sale corncluded between parties not having their domicile or place of business
in the territory of the same country ifa at the time of conclusion of the contract, ¥
they %new or ought %o have known, that the gccds were destined Tor resale or :
other commercial activities of the buyer. In the view of Crzechoslovakia, it

would also ©te desirable to exclude from the definiticn of a contract of sale

81/ A/CH.9/11, p. 23.

11,
B2/ &/cu.9/11/Acd.l, pp. 5 and 7.
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contracts for the supply of gocds to be manufactured when the party who ordered
the gocds undertakes to supply components or items to be used in the manufacturing
process. It is stated by Czechoslovakia that difficulties would probably arise
in connexion with the interpretation of the words "an essential and substantial
part of the materials?, found in article 6 of the Uniform Law on Sales.gz/
4l. Both Czechoslovakia and Norway submlt that the present text may give rise
.to certain difficulties of interpretation. In connexion with cne of the
requirements, namely that gocds will be carried from one territory to another,
doubts may exist at the time of conclusion of the contract (when it ought to be
clear which law is applicable), whether the carriage will actually take place.
Doubts may further arise 1n respect of the applicable law if the place of delivery
is not indicated in the contract.g— - According to Norway, it is not clear from
paragraph 1 (a) whether the contract of sale, in order to fall within the sphere
of application of the Uniform Lav on Sales, must contain a provisicn or information
to the effect that the gocds ere to be sent to another country, or whether it is
sufficient that the sellér understands that the goods are to be sent out of the
country; clarity in this respect is particularly important in conhexion with the
question whether an F.0.B. sale or a sale "ex works" falls within the scope of

85/
the Uniform Law on Sales.=</

6. Article 3 of the Uniform aw on Sales: autoncmy of the will of
the parties 86/ .

b2, Article 3 of the Uniform Law on Sales is described above.él/
43, Mexico observes that the principle of the autonomy of the will of the

parties has rightly been criticized for obvious reasons of justice and equity,
which require mandatory provisions of the law of obligations to be upheld.
It notes that this principle is not recognized in the General Conditions of the

Delivery of Gocds of the Council for Mutual Econowic Assistance unless a derogation

83/ A/CH.9/11/add.), p. 8.

BE/ Czechoslovakia, 4/Ci¥.9/11/Add.1, p. T.

85/ A/CN.9/11, p. 23.

B85/ Certain corments oa this article vere made with reference to the relevaace

T of rules of privaete internationzl law and may be found under sub-section L
atove, pp. ¢2-23 above.

87/ See p. 21, para. 33, atove.

88/ A/CH.9/11/Add.l, po. 17-18.
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from them is rendered necessary by the specific nature of the gocds or the
characteristics of their delivery and concludes that the uon-mandatory nature

of the Uniforw Law on Sales way possibly prcduce the result that the will of the

_stronger party to the contract ppgvails.ég/

Te Article 5, paragraph 2, of the Uniform law on Sales: mandatory
provisions of national law designed to protect a party to an
instalment sales contrect are not affected S

kL, Article 5, paragraph 2, of the Uniform Law on Sales provides that the Law
shall not affect the application of any wmandatory provision of national law fovr
the protection of a party to a contract which contemplates the purchase of goods

by thet party by payment of the price by instalments,

k5, It is pointed out by Norway that this article seems to invite an
interpretation a contrario, namely that only the mandatory provisions relating
to the protection of a party to an instalment sales contract are not affected by
the Uniform Law. Its deletion is suggested.gg/ Furtherwore, in the view of
Norway, this paragraph seems superfluous since the Uniform Laﬁ, according to
article 8 of the Uaiform Law, is not concerned with the validity of the

contract or any of its provisions.gl/

8, Article 9 of the Uniform Lav on Sales and article 2 of the Uniform
Law on Formation: commercial usages and practices

L6, Article 9 of the Uniform Law on Sales provides that the parties shall te

bound by any usage which they have expressly or iumpliedly wade eprlicable to their
_contract or by any practices which they have established between themselves as

well as by usages which reasonable persons in the same situation as the partles

usually consider to be applicable to their contract.

47, Article 2 of the Uniform Law on Formation provides that the parties shall

be bound by usage and by practices which tiey have establisned between themselves.

89/ 1Ibid., p. 18.
90/ A/CN.9/11, p. 23.

O
—

Ibid. Refererce is wmade by Norway to the cowments of the Special
Commission on the 1956 Draft Uniferm Law on Sales, Vol. II, page 3¢

of the Reccrds and Docuzents of the 190k Hegue Conference, where it is
stated that the Uniform Law "does not in any way affect the imperative
rules of municipal law".
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k8. In the view of Mexico, the subordination of the Uniform Laws to normative

and interpretative usages and practices may result in the imposition of unfair
usages or inequitable practices, for example, thosc based on limited responsibility
clauses, or those existing 1n the waiver by the buyer of certain warrantees or in
the establishmernit of yery short time-limits for the submission of claims, which

in standard contracts are usually laid down by the ecouomically stronger party to
~the cdetriment of the weaker party.gg/ This danger is deemed to be aggravated by
the fact that, according to article 8 of the Uniformgng on Sales, the Uniform

22/

Law is not concerned with the validity of anyv usage.

9. Article 10 of the Uniform Law on Sales: difference between the
French and the English text of this article

49, It is pointed out by Austria that the wording in the French text of this

article "personne raiionnable de méme qualité placée dans la situation de

1'autre partie" differs from the wording in the English text: 'reasonable person

(¢}
in the same situation as tne other party“.aﬂ/ Moreover, the requirement that a

person should be of the same character as tha other party (de méme gualité)

95/

cannot, in the view of Austria, be seriously impcsed ==

10. Article 1l of the Uniform Law on Sales: the term "promptly"

50. Austria observes that the term "promptly" is defined in article 1ll, but that
this term is used less frequently in the following articles of the Uniform Law
--on Sales than the words "within a reasonable time"; for waich no definition is

96/

given,=—

ll. Article 15 of the Uniform Law on Sales: form of a contract of sale

51, Article 15 of the Uniform Lav on Sales provides that a contract of sale need
not be evidenced in writing aend shall not be subject to any otner requirements as

to form, and may, in particular, be nroved by means of witnesses.

22/ A&/CN.9/11/Ad3.1, p. 19.
95/ 1Ioid.

o9t/ A/CN.9/11, p. 6.

95/ 1vid.

%5/ Toid.
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52. Austria submits that this article is out of place in the Uniform Law on Sales
and further observes that many countries prescribe in their legislation special
forms for legal transactions by persons suifering from physical or weatal
infirmity, or standing in certain close relationship tc each other. In the view
of Austria, article 15 of the Uniform Lew on Sales, and also article 3 of the
Uniform Law on Formation, make it appear that, in so far as the application of

the Un;$7rm Law is concerned, it would no longer be permissible to prescribe such

forms .=

12, Article 17 of the Unirform Law on Sales; interpretatica

vzl

5. Article 17 of the Uniform Law on Sales provides that questions concerning
matters governed by the preseat law which are not expressly settled therein shall
be settled in conformity with the general principles on which the present law

" 1s based.

54, This provision, in that it excludes the supplementary application of municipal
law, is, in the opinion of Austria; of questionable practicability.gé/ Austria
points out that some questions of very great importance to transactions arising
from contracts of sale, such as prescription, are not dealt with at all in the
Uniform Law on sales and that it would be impossible to settle such gquestions in

29/

conformity with the spirit of the Uniform Law. Furthermore, the Uniform Law

on Sales contains wany terms which also occur in national iaws but does not
define these specifically, and it dces nct seem possible to separate their

interpretation from the interpretaiion of the same terms as they are used in
rational laws.lgg/
55. Norway considers the article to be unfortunate and states that 1t seems

doubtful whether it will be permissible to rely on principles cther than the
general principles on wnich the Uniforu Law on Sales is based.igé/ The ,vestion

is made the nmore «cute in view of the obligation under article I of the Couvention

97/ 1Ibid., pp. 6-7.
58/ Ibid., 39 5. L
99/ 1Ibid.

1Cc/ Tbid.

TOI/ Tbid., p. 24.

/o
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on Sales ic incorporate the article literally ilnto national legislation without

]
any couplementing provision.lgg/ Norway would therefore like to see the article

deleted.igé/

13. Articles 18 and 19 of the Uniform Law on Sales: obligation of the
- " seller to deliver the gocds

56. Under article 18 of the Uniform Law on Sales the seller shall effect delivery
of the gocds. Article 19, paragraph 1, states that delivery consist in the handing
over of gocds which conform with the contract.

57. Article 19, paragraph 2, provides that where tne contract of sale involves
carriage of the gocds and no other place of delivery has been agreed upon, delivery
shall be effected by handing over the gocds to the carrier for transmission to the

buyer.
58. In the opinion of Spain, the inclusion of delivery among the obligations of
the seller 1s unacceptable cn the following grounds: deliVery in its true sense
means the transfer of possession of the goods but such transfer is not dependent
solely upon the will of the seller since it requires co-operation of the buyer;
it 1s tkus a bilateral act, which consists of the seller's supplying the gocds
and the buyer's accepting them. In no circumstances, therefore, can delivery be
regarded as an exclusive obligation of the seller.lgi/ Accordingly, Spain
suggests: (1) to replace, in article 18, the word "entrega" (delivery) by the
words "puesta a disposicién de una cosa conforme con el contrato" (placing the
goods which conform with the contract at the disposal of); (ii) to delete as

being unnecessary, paregrerh 1 of article 19 and, throughout the Uniforum Law,

replace the word "entrega" (delivery) ty the words "puesta a disposicién" (placing

at the disposal).igz; In the view of Spein, these amendments would bring the
substance of articles 18 and 19 more into line with the rest of the Uniform Law.

Reference 1s mede by Spain in this respect to article 56 of the Uniform Law on

tr

Sales which places upcn the tuyer the ovligations "to take delivery" of the gocds

and to article 55 which defines taking delivery as consisting in "the buyer's

102/ A/CN.9/11.

105/ 1bid.

104/ A/CN.9/1l/iéd.l, p. 29.
105/ Ivid., p. 30.
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doing all such acls as are necessary in order to enatle the'seller t0 hand over
the goods and actually taking then over", the passing of risk thus being effected
by placing the gccds at the disposal of the buyer.lgé/

59. Mexico qualifies this definition of delivery as an over-simplication and

the terw "handing over" as being vague, and states its preference for the
terminology of the 1939 Rome draflt, according to which delivery includes all

the acts which the seller was otliged to perform for the goods tc be handed over
to the buyer.ggz/

CO. Austria observes that article 19, paragraph 2, of the Uniform Law on Sales
conflicts with the provisicns of tae Geneva Convention of 195% on the Contract

Tcr the Internatvional Carriage of Goods bty Road (CMR) and the International

Conventicn concerning the Carriege of Gocds by Rail (CIM) as concerns the sender's

rigat of disposal 2uring transit, and that this contradiction can in practice

< 105
only produce adverse consequences .———

14, Article 26 of the Uniform Law on Sales: remedies as regards
delay of delivery )

€l. Article 26 of the Uniform Law on Sales lays down rules concerning claims of
performance cr avoidance of the contract, when there is delay of delivery.

62. Norway observes that, whereas article 39 of the Uniform Law on Sales lays
down strict rules for the wmaking ol notifications applicable to all remedies as
regards lack of conformity, article 25 provides only rules concerning claims for
performance or avoidance of the contract, aand not concerning claiws for damages.
This is regarded as a lacuna in tae Uniform Law on Sales. In the opinion of
Norway, the buyer should be under an obligation to notify also if he intends to
claim damages on account of delay or when the goods have bteen delivered at e

wrong place, though only after delivery has taken place.igg/

106/ Ibid. ,

107/ Ibid., p. 20.
08/ A9/, p. 7.
109/ 1Irkid., p. ok,

T 4
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15. Article 38, paragraph 3 of the Uniform Lawv on Sales; deferment
of the buyer's duty to examine the goods

63. Article 38 of the Uniform Law on Sales places upon the buyer the duty to
examine the gocds promptly. Paragraph 3 of this article contains an exception to
this general rule in that, if the goods are redispatched by the buyer without
trans-shiprent, examina{ion by the buyer may tc deferred until the gcods arrive
at the new destination.

6k, Norway submits that a difficulty mey arise in connexion with article 38,
paragraph 3, when gocds are shipped in cuntainers ard suggests that the deferment
of the buyer's duty to exawine the goods might be made subject to the condition
that examination before redispatch would put an unreasonable burden on the buyer,

even when there is trens-shipment, 11/

16. Article 42, parsgraph 1, of the Uniform Law on Sales: remedying
defects in the gocds by the seller in the case of lack of conformity

65. Under article 42, paragraph L (a), of the Uniform Law on Sales, the buyer
may require the seller to perform the contract if the sale relates to goods to
be precduced or manufactured by tie seller, by remedying defects in the gocds,
provided the seller is in a position to remedy the defects. Under paragraph (c)

- of this article, if the sale relates to unascertained goods, the buyer may also
claim performance by delivering otner goods which are in conformity with the
contract. 7
66. It is suggested ty Norway that the right of the buyer under paragraph 1 (a)
should be made subject to the condition that the seller's remedying defects in
the gocds does not cause the seller unreasonable inconvenience cr expense. It
is also suggested that the buyer's right under paragraph 1l {c) should be exercised
only when the lack of conforamity is of an essential nature, i.e. amounts to a '
fundamental breach of contract. 1In the opinion of Norway, the exercise of toth
these rights should further be made subject to the condition that the buyer
presents nis claims wilthin a reasonable time after giving notice in accordance

. ‘s . . . - 111
with tne previsiens of article 39 of the Uniform Law on Sales.——n/

110/ £/cH.9/11, pp. 2k-25.
I1L/ Ipid., p. 25.
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17. Article Wk, paragraph 2, of the Uniform Lav on Sales: rights of the
buyer after expiration ¢ period within which the seller should have
reredied the defects ia the gocds

67. Under article 44, paragraph 2, of the Uniform Law on Sales, wiere the seller,
at the expiration of an additional periocd of time fixed by the Luyer for further
delivery or for the remedying of the defect, has not delivered the gocds or

remedied the defects, the buyer may choose between requiring periormence of the
contract or reducing the price cr declaring the contract avcided.

68. Norway is o1 the opiniorn tnat this provision seems to go too far where it
enatles the buyer to declare the contract avoided even if the defect is unimportant,
It is proposed, therefcre, to recirict tne exercise of this remedy by the buyer to
cases where the reguirements laid down by article 42, witn the auendments

113/

. . 1 :oa
suggested in respect of tinat article, L2/ are satisfied .—=<

18. Article 49 of the Unifcram Law on Sales: time-limit for exercise of
right to rely on lLack cf conrormiby

€9. Article &9, paragrapn l, o' tie Uniform Law on Sales, lays dowrn & time-limit
withian vaich the tuyer must exercise his right to rely oz lack of conformity,
i.e. one year alter haviag novified the seller in accordance with article 39 of
the Uniform Law.

T0. Paragraph 2 provides tiat, alter the expiration of this pericd, the buyer
shall not be edtitled to rely on the lack of coniormity, even Ly way of defence
to an actiou. However, il the buyer has nct paid for the goods, ne may advance
as a delence to a claim for payzent of the price a claim for a reduction in the
price or for Gamcges.

TL. Norway obseives that it is provavly correct to interpret paragraph 1 of

this article in the seuse that the one year's time-limit could only be interrupted
by legal action, but submits that this does not clearly ensue from the wording

of the waragrapn. In the opiniou o Norway, the peried of limitation of one year

. . s . 114
is tecec short and sinoculd Le prolonzed to two or three years.—Ql/

112/ Ses usnder gub sava. {48,
T3/ AjcH.9/11, ».
TiE/

itid., o. 25,
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T2. Austria aotes that paragrapn 2 of' this article, acccrding to its werding,
includes the defence of the buyer to declare the contract avoided. Since this
defeince is not mentloned among the exceptions set out in the second sentence of
paragraph 2, the buyer would be forced to rely on this defence even if he has not
paid the purcnase vrice. Tais interpretation imposes itself all the more in view of
the fact that there are instances elsewiere, in national laws, of the automatic
extinction not only of counter-claimc Lut also of defencej which coatend that the

15

legal relationsihip tc which the claim relates is veid.—=

i

19. Article 52, paragraph 1, of the Uniform Law on Sales: vights or
cleims of third personcs cver the soods sold

5. Article 52, paragrapn 1, of tane Urniform Law on Sales, provide:s that vhere
the goods are sucject to a rignt or claim of a third person, the buyer, unless he
agreed tc take the gocds subject to such right or claim, shall cotify thne celler
and request that the goods should be Ireed thaerefrom witnin a reasonatle time or
that other zoods free from all rights and claims of third person: ve delivered to
him by the seller.
Th. It ic observed by Austria that this provision does not distinguish between
cases where @ right of a third person exists and those where & third persca merely
~claims a right. According to Austria, this leads to the conclusica that the buyer
ray avail himself of thne sguarantees set out in the article ever in cases where 2
third person claims & nor-existent right over the gocds. Austria suggests tnat
this provisiou is toc wide, since the seller cannot be held responsible Tor
unwvarranted cleims. Moreover, article 52 does not set azy time<limit for claims

\ - . 116
to the gocds vy a third person.—

20. Articles 5b and 55 of the Uniform Law on Sales: other otligations
of the eeller

75. Article 5k of the Uniforw Lawr on Salee lays down that where the seller —must

dispavch the geod

w

s to tne vuyer, ne shall meke the contracts tnat are necescary for

115/ Ibid., o. 7.
/

TG/ I:id., po. 7-%.




A/CH 9/L7
Eagiisn
Prage 29

the carriage of goods. Under paragreph 2 of the same artvicle the seller, if he
is not bound by the coutract to elffect lnsurance in respect of ihe carriage of
gocds, shall provide the buyer with all information necessary to enabie him to
efl{ect such insurance.

76. Article 55 of the Uniform Law on Sales provides tnat if the celler fails

to perfora any otligation other cincn those referred to in articles 2C ©2 53

(i.e. obligations as regards the delivery and conformity of the goods, the handing
cver of documents and the transier of proreriy, tut not those relerred tc in
article 54), the buyer may, in tne cases set forth in article 55, declare the
contract avoided, claim damages or reguire performance.

77. It is pointed out Ly Austria that whereas article 55 attaches penalties

to non~performance by the seller cof any obligations not mentioned in articies 20

to 55,7article 54 arbitrarily singles out two of those obligatiocns which are not

otnerwise dealt with ,—— 17/

2L. Article 57 of the UniTorm Law on Sales: fixing the price

73. Article 57 of the Uniform Law on Sales provides that wnere a contract has
been ccncluded bui does nol state a price or make provision for tne determinatico
of the price, tne buyer shall be bound to pay the price generally chargeé by the
seller at the time of the conc. -ion of the contract.

T9. In the view of Austria, the wording of article 57 would oblige the buyer

to pay the price generally charged by the seller at the time of the conclusion
of the contrac: evaen if that price was much higher than the usual price for such
goods. The provision leaves also unsclved the case wnere the purchase price has
not beon agreed upon either expressly or, ty reference tc the seller's general
price lists, tacitly. According to Austria, in that case the normel comzercial
practice is that the purchase price means the usual price generally agreed on
for similar gocds at the same place. It is sucmitted by Ausitria vhat, according
t2 the rule laid down in the Uniform Law, o¢ effective contract of sale would

have conme into Leirg ic such cases - & cornsequence which Is intolerable in the

115/

light of prevailing commercial practiice.

117/ Ivid., p. 8.
115/ Ioid., pp. 3-0.
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22, Article 62 of the Uniform Law on Sales: remedies of the seller
for non-payment

80. Article 62 of the Uniform Law on Sales provides that where the failure of
the buyer to pay the purciaase price at the date fixed amounts to a fundamental
breach of the contract, the seller may either require the buyer to pay the price
or declare the contract avoided. The seller snall inform the buyer of his
decision within a reasonable time; ctherwise the contract shall be ipso facto
avoided. According to paragraph 2; thé seller may grant to the buyer an
additional pericd of time where Tailure to pay the price at the date fixed does
not amount to a fundamental breach of contract, I the buyer ails to pay the
price at the expiration of tne additional period, the seller may either reguire
payment or, provided that he does so promptly, declare the contract avoided.

8L, Norway suggests that there should ve included in this article a provision
regarding the right of interpellation in favour of the buyer, corresponding to
what has been provided in article 26, paragraph 2, of the Uniform Law on Scles,
in favour of the seller, and that the seller should be cbliged to inform the
tuyer of his decision if payment is made later tnan on the date fixed and he
nevertheless wishes to declare the contract avoided. It is noted by Norway that,
uncer paragiarch 1, the contract shall be ipso facto avoided if the .seller does
not inform tlie buyer within a reasonatle time whether he requires payment or
declares the contract avoided. Norway suggests that this rule should be coafined
to cases where the goods have not been delivered. 1In cases where delivery has
taken place, it shculd be sufficient that the seller has the right to declare
the contract avoided.lig/

82. As to parsgraph 2 of the article, Norway does not regard the reguirement
that the seller shall make his declaration of avoidance promptly as a well-founded
general rule for all cases. The suggcstion is made that, in cases where delivery
has not taken place, the right of the seller to declare the contract avoided

- . . . 120
should be maintained as long as the delay in delivery continues.==<
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25, Article 70, paragraph 1 (a) of the Uniform Law on Sales; other
obligations of the buyer

&%, Article 70, vparagraph L (a) of the Uniform Law on Szles, provides taat,

if the buyer feils to perform any olLligation other thaa those referred to in
sections I and II ¢F this chapter (i.e. paywent cf the price and taking delivery);
the seller may, where such failure amounts tc & fundamental treach of the contract,
Geclare the coniract aveided, provided he does sc promptly, and clalm demages.
8L, Austria submits that it is aifsicult to understand why the seller rmay only
declase the contract avoided if he does sc promptly and thet an additional

. . . . . . . 12l
ceriod of time for the buyer to perform would be in the latter's 1nteres:.——-/

24, Arvicle 73, varagrapa ¢ of tne Uniform Law on Sales: prevention by
the seller of the handing over of the gooas

Q0

5. Article 73, paragraph 2 of the Uniform Law on Sales provides that if the

[ ]

eller has already dispatched the goocds before tne ecouomic situaticn of the

buyer descriveé in paragraph L cf this article becomes evident; he. way prevent

tae handing cver of the goods to the tuyer even if the latter nolds a decument
whiecn eatiiles him to obtain thei.

85. Ia the opinioz of Austrie; this provision, in that it regulates the
cbligations of the carrier also, conflicts with prcvisions of municipal and
interrational law’ concerning the carriage of goods. It also places an unreasoanavle

. . 122
burder cn the carrler.———/

25, Article 74 of the Uniforn Lawv on Seles: Lliabitlity lor non-perfcrmence
cf an ooligaticn

§7. Article T4, paragraph 1 of the Uniform Lew on Soles, provides that a party
shall not be liable for non-performance of one of his obligations il he can
prove tnat it vas due to circumstances which, according to the irtection of the

ssrties at the iime of the conclusion of the contract, he was not bound to tike

into acceunt.
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83, Norway suggests that the party who wisnes to be relieved of his liability

for non-performance snould have a duty to notify the other party of the impediment,
so that Tailure ©o notify would eatail liability to pay damages for the loss
sustained by tne ctner party through lack of pfbper notification.lgz/

89. According to Austria, the party who is the beneficiary of the obligation
which is aot periormed 'and is liable for reciprocal performance, retains the
possibility of declaring the contract void. In many cases ne may only do so if

he acts "promptly": if for any reascn he fails to act promptly he wmust perform
without being entitled to reciprocal performance. In the view of Austria, this

would constitute a hardship for that perty.igi/

26. Article 84, varagraph 1l of the Uniform Law on Sales: damages
in cases of avoidance

90. Under article 84, peragraph L of the Uniform Law on Sales, in case of
avoidance of the contract, the date to e used in determining the current price

of the suuds Zur the purpose of calculating the amount of damages shall be the
date on waicih the contract is avoided.

9l. According to Austria, this provision makes it possible for the party avoiding
the contract by declaration to engage in speculation and it is suggested that

the applicable date should be the date on which the gocds were delivered or should

» have been delivered.igl/

27. Article 98, paragrapgh 1 of the Uniform Law on Sales: passing of the risk

92. According to article 98, paragrarh L of the Uniforu Law on Szles, where tae
nanding over of the gocds is delayed owing to the breach of an obligation of the
buyer, the risk shall pass to the buyer as frcm the last date wher, apart from
such breach, the nanding over could have teen made in accordance with the contract.
93. 1In the opinion of Austria, thistparagraph may prcduce unfair conseguences:

if the handirg osver of the gocds is delayed cwing ©0 non-periormarce of accessory

-

obligatiorz of tne tuyer, lut tarough no Tault of his, thea the kuyer has not
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committed a breach, of those accessory crligations because he is reliaved oi then
unger article 7h of the Uniform Law cn Sales. It is pointed out by Austria, that
in thet event the risk will coantinue to be borne ty the seller, a}though the
non-performance was solely for reasons pertaining to the buyer.igg/

k. iexico, ot the other hand, cousiders that tne provisions concerning the
passing of the risk are adeguate, in that they not only indicate clearly the
effects which it procduces and provide for differert possibilities, suca as gocds
in transit, sales cf unascertained gcods and cuses of non-perfcrrance or laci of
conformity of tne goods, but alsoc make the passing cf the risk a consequence not
of passing of property, but of delivery of the goods. Nexico further points out
that these preovisicns aliow the wartles to arrange for the risk tc be assumed in

12 7/

a menner other than tnat preovided Ifor in the Uniform Law on uales.

(3) oObservations on the Uniform Law oi Formation

o8, general comments o the Uniform Law on Formation

95. The United States submits that it seems necessary tc give principal attention
tc the problems presented by the Uniform Law on Sales, since it would be

inpractical to give arzroval t¢ the Uniform Law cn Formation indeperdently of the

closely related Unifcrm Law on Sﬂles.128/

96, Mexico, referring to the various theories orn the question at which mowment
contracts are concluded, states tnat it would have been preferatle for one or

another thneory to nave been stated cpenly and clearly in the Uniform Law, sc as

to avoid conflicts and doubts regarding its interpretation.—= 9/
97. Austria expresses the view that the Uniform Law on Formation does not regulate

the most importaut questions in coanexion with the foraation of contracts, namely,

130/

the time and place at which the contract ccmes into being.===' This absence is

31

also noted by Mexico.l-;/ Austria further cbserves that the Unifcrm Law on

Fermation applies to transactions up to the coming intc being of the contract,

126/ Ioid., p. 10L.

27/ £s0000,11/R38.L, B 22,
105/ Ivid., p- 3,

129/ 11 o LD. 22-2%,

150/ &/Ci.9/1L, . L1,

z/ n/Cu-‘)/ /rd’d C. z2.

s
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while the Uniform Lew on Sales applies o the consequences of tie Tormation of
the contract. Betweea the two iastruments there remains tnerefore a gap wiich
will have %0 be filled by municipal law and this constitutes, according to Austria,

. . n . . , 1
another reason for the uecessity of rules of private international law.-za/

29. 4Article 2 of the Uniforwm Law on Formaticn:; -applicziion of the
provisions of the uniform Law

95. Article 2 of the Uniform Lav co Formation embodies the principle that the
provisions ol the Uniform Law are not of a mandatory nature and will apply conly
if it dces not appeer from the preliminary negotiations, the offer, tae reply,
the prectices which tne parties have established between theuselves or ussge tnat

other rules apply. However, a term cf the cifer stipulating that silence shall

99. Avstria notes that the purpose of the Uniform Law is to establisa the
validity, rct only of the expressly agreed teraos of the contraci, but also of
what may be deemed to be the lezal intentiorn of tne parties. However, only
intentions shared by both parties have any effect and the Tixing of the terms of
the ccantract by cne party is excluded. The fact tnat article 2 oi the Uniform

Law on Formation singles out a specific case of unilateral Tixing of the terms of

the contract and declares it without effect, might, in the opinion of Austria,

lead to the conclusicn a contrario that the provisions contained in trhe offer and
153/ ‘

reply cen “ave effect unilaterally.

30. Article 4 of the Unifora Law on Formation: communication constituting
a1 ofrer
Rt

1CO. According to article & of the Uniform Law on Forwation, tne offer must te
sufficiently definite to permit tne conclusion of the contract by acceptance.
10L. Austris suggests that it shculd be wade clear what esseantials of the future
contract must be already included in the offer in order for the latter to be

134/

regarded zs such.—=<—

132/ &/CE.9/L1, p. liL.
155/ 1cid., p. L.
134/ 7ibid.

7
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3L, Article 7 of the Uniforz Law on Formgtion: acceptance altering
the terms cf an offer

102. According tc article 7 of the Uniform Law on Formation, an acceptance
altericg the terms of an offer shall té a rejecticn and & counter-oifer; a

reply to an offer which purports to be an acceptaace btut which contains additicnal
terms which dc not materially alter the terms of the offer shall constitute an
acceptance.

103. In the opinion cf Austria ine rule in this articie will be a scurce of

135/

disputes and giificulties .=




