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I. Scope of the present Report

1. The present report continues the task, begun in 2998, of systematically considering
the draft articles in the light of the comments of Governments and developments in State
practice, judicial decisions and in the literature. In later parts of the report it is also proposed
to deal with certain general issues raised by Parts Two and Three of the draft articles, and
to begin considering the articles in Part Two.

II. Review of draft articles in Part One

A. Part One, Chapter lll: Breach of an International Obligation

1. Introduction
(a) Overview

2. Chapter lll of Part One consists of 11 articles dealing with the general subject of “breach
of an international obligation”. The matters dealt with in Chapter Ill on analysis fall into five
groups?

(a) Articles 16,17 and 19 (1) deal with the notion of breach itself, emphasising the
irrelevance of the source of the obligation or its subject matter;

(b) Article 18 (1) and (2) deals with the requirement that the obligation be in force
for the State at the time of its breach;

(c) Articles 20 and 21 elaborate upon the distinction between obligations of conduct
and obligations of result, and in similar vein article 23 deals with obligations of prevention;

! The Special Rapporteur would like to thank M Pierre Bodeau, Research Associate, Lauterpacht
Research Centre for International Law, University of Cambridge, for his substantial assistance in the
preparation of this report, and The Leverhulme Trust for its financial support. A group of younger
scholars (with financial assistance from the Humanities Research Board of the British Academy)
provided assistance with the literature on State responsibility in various languages: they were
Associate Professor Andrea Bianchi, University of Siena; Professor Carlos Esposito, Autonomous
University of Madrid; Professor Yuji lwasawa, University of Tokyo; Dr. Nina Jorgensen, Inns of Court
School of Law, London; Ms. Yumi Nishimura, Sophia University; Dr. Stephan Wittich, University of
Vienna.

2 See First Report, A/CN.4/490/Add.4—6.

3 Since the First Report, further Government comments have been received: see A&NAMId.3 and
A/CN.4/492. So far as these relate to articles 16 ff., they are taken into account in what follows. Itis
proposed to reserve discussion of further comments on draft articles 1 to 15 until all the draft articles
have been dealt with, at which point they will have to be looked at again in their ensemble.

4 For thetravauxon Chapter Ill see: Ago, Fifth (1976), Sixth (1977) and Seventh (1978) reports;
Yearbook ... 1978vol. |, pp. 232-237 (plenary debate); ibid., pp. 269-270 (report of Drafting
Committee); ILC report on the work of its thirtieth session (1978), pp. 184-186 (summary of the
travaux; Yearbook ... 1976vol. Il (Part Two), pp. 78-122Yearbook ... 197,40l Il (Part Two),
pp. 11-50,Yearbook ... 1978vol. Il (Part Two), pp. 81-98 (text of the draft articles and
commentaries thereto).

5 Article 19 (2)—(4) deals with the definition of international crimes of States. The issues it raises are
addressed in the context of the discussion on the distinction between “criminal” and “delictual”
responsibility (see, for the First Report, AACN490/ Add.1, Add.2 and Add.3).
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(d) Articles 24 to 26 deal with the moment and duration of breach, and in particular
with the distinction between continuing wrongful acts and those not extending in time. They
also develop a further distinction between composite and complex wrongful acts. Article 18,
paragraphs (3) to (5), seek to specify when continuing, composite and complex wrongful acts
have occurred, and deal with issues of intertemporal law in relation to such acts;

(e) Article 22 deals with an aspect of the exhaustion of local remedies rule, which
is analysed within the specific framework of obligations of result.

For reasons that will emerge, it is proposed to deal with the articles in this order.

3.  Taken together, the articles in Chapter Ill seek to analyse further the requirement,
already laid down in principle by article 3 (b), that in every case of State responsibility there
must be a breach of an international obligatidia Statébythat State. But there is a difficulty

in taking this analysis much further without transgressing the distinction between primary
and secondary rules, on which the draft articles as a whole are founded. In determining
whether there has been a breach of an obligation, consideration must be given above all to
the substantive obligation itself, its precise formulation and meaning, all of which fall clearly
within the scope of the primary rules. However the principles and distinctions elaborated in
Chapter Ill are intended to provide a framework for that consideration, and to the extent that
they do so, Chapter Ill can have a useful functfon.

Comments of Governments on Chapter Il as a whole

4. No comments call into question the need for Chapter Ill as a whole. But the United
Kingdom of Great Britain and Northern Ireland expresses concern that “the fineness of the
distinctions drawn [in Chapter Ill] between different categories efdwh may exceed that
which is necessary, or even helpful, in a statement of the fundamental principles of State
responsibility”” Germany, summarizing its comments on individual articles, notes that (in
addition to article 19) Chapter Il contains “a number of provisions that should be revised
or redrafted® Japan complains that the categorization of international obligations in Chapter
[l contains “excessively abstract concepts ... laid down in unclear language”; in its view the
difficulty of drawing these distinctions “would be counter-productive to any effort to settle

a dispute™

There is almost no systematic treatment in the literature of the subject of breach of international
obligations as such. Breach of treaty has been studied to some extent: see in particular Sir Gerald
Fitzmaurice's Fourth Report on the Law of Treati¥sarbook ... 195%ol. II, pp. 37-81, which dealt
with “The Effects of Treaties”. That report was never debated by the Commission, and although
certain aspects of it were subsumed by his successor, Sir Humphrey Waldock, and are now included
in the Vienna Convention on the Law of Treaties; those relating to non-performance of obligations
arising from treaties were left to be dealt with in the framework of State responsibility. On breach of
treaties see also S. RosenBegach of TreatyCambridge, Grotius, 1985); P. Reutériroduction au

droit des traitéPUF, Paris, 3rd edn., ed. Cahier, 1995) chap. 4 (who nevertheless conflates breach
and invalidity under the rather unhelpful title ofién-application des traité$.

A/CN.4/488, p. 46.

Ibid.

A/CN.4/492. See also the comments made by some Governments (Austria, Byelorussian SSR, Canada,
Chile, Mali, the Netherlands, Ukrainian SSR, Union of Soviet Socialist Republics and Yugoslavia in
Yearbook ... 1980vol. II, Part One, pp. 87-106; Bulgariaz€choslovakia, Federal Rablic of

Germany, Mongolia and Sweden Yearbook ... 1981vol. I, Part One, pp. 71-78) when Chapter IlI

was first adopted.



A/CN.4/498

Review of specific articles in Chapter Il
Article 16: Existence of a breach of an international obligation
5.  Atrticle 16 provides as follows:

“There is a breach of an international obligation by a State when an act of that
State is not in conformity with what is required of it by that obligation.”

6.  Article 16 repeats within the framework of Chapter Ill, but in slightly differenglaage,

the element already expressed in article 3 (b). Under article 3 (b), an internationally wrongful
act occurs when conduct attributable to a State “constitutes a breach of an international
obligation of [that] State”. But article 16 specifies the element of breach a little further,
identifying as a breach (and thus as wrongful) all conduct which “is not in conformity with
what is required of” the State by the obligation in question. This element is sometimes
described as the “objective” element of State responsibility, as compared with the requirement
of attribution which is described as the “subjective” element. The notion of State responsibility
as focusing on the righté droit subjectif of the injured State is discussed further in the
context of article 40 and its definition of “injured State”. But there are other difficulties in

the dichotomy between “subjective” and “objective”. After all, attribution is a legal process,
and is in that sense “objectivé®. In addition, the existence of a breach of international law
may depend on the knowledge or state of mind of the actor(s) for whose conduct the State
is responsible. In such cases some mental element is attributed to the State as a basis for its
responsibility which is thus, in one sense at least, “subjectivefipalgh still in principle
governed by international law. Moreover, the same act may beachrof a treaty vis-a-vis

one State but lawful, or even required, under a treaty with another State: in such cases the
notion of “breach” has an inter-subjective element which is missing in relation to attribution.
For these reasons, the terminology of “subjective” and “objective” elements of responsibility
is confusing and is best avoided.

7. The commentary to article 16 justifies the use of the term “not in conformity with”,
noting that “it expresses more accurately the idea that a breach may exist even if the act of
the State is only partially in contradiction with an international obligation incumbent upon
it". 3It goes on to distinguish breach of an international obligation fromesabh of comity}*

or of a contract between a State and a private person or corpotation, or generally of “legal
obligations governed by a legal order other than the international legal ofder”. It notes the
need for compliance with other articles of Chapter Ill in order to establish a breach, but says
nothing about the relationship between Chapters Ill and V.

8. There have been only a few Government comments on article 16. France raises the
guestion of breach of an international obligation which is overridden by “an obligation
considered to be superior”, citing as an example Article 103 of the Charter of the United

10 The commentary to article 16, para. (2), stresses “the autonomy of international law” in relation to
breach, but international law also determines the question of attribution: see First Report,
A/CN.4/490/Add.5, para. 158. It is true that in doing so it takes into account the provisions of internal
law as to the status of persons acting on behalf of the State: ibid., para. 167. But provisions of internal
law are relevant in determining whether there has been a breach of an obligation. In both respects the
dominant principle is that stated in article 4: see First Report, A/ICN.4/490/Add. 4, paras. 140-143.

11 As in theCorfu Channel Casgseel.C.J. Reports 194%. 4, at p. 22.

12 see para. 9 (c) and (d) below.

13 Commentary to article 16, para. (4).

14 bid., para. (5).

15 1bid., paras. (6)—(7).

18 bid., para. (7).



A/CN.4/498

17
18

19
20
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Nations. It therefore proposes the addition of the words “under international law” at the end
of article 16'" The United Kingdom suggests that article 21 (obligations of result) be merged
with article 16*®

Article 16 and the problem of conflicting international obligations

9.  France’s comment raises the general question of conflicting international obligations.
So far as Article 103 of the Charter is concerned, the question might be thought sufficiently
regulated by article 39 of the draft articles, on the assumption that that article will be

expressed to apply to the draft articles as a whble. But the problem of potentially conflicting
international obligations is a wider one.

(a) The first situation to be considered is where general international law resolves
a contradiction between two or more international obligations which are, or have been, in
force for a State, so that under international law, one of those obligations prevails over the
other. For example, under the law of treaties, a later treaty between the same parties prevails
over an earlier one to the extent of any inconsistéficy. A later inconsistent rule of general
international law normally prevails over an earlier rule. A peremptory norm of international
law prevails over any inconsistent norm not having that character (i.e. any nojus of
dispositivum.?

(b) A second situation occurs where one treaty provision claims priority over another,
as for example Article 103 of the Charter. All Members of the United Nations have thereby
agreed that in their mutual relations, Charter obligations prevail over other treaty obligations,
even under later treaties. This was the basis for the Court’s decision iotierbiecases,
to the effect that the Libyan Arab Jamabhiriya rights under the Montreal Conventib®i7df
not to extradite certain nationals were subordinated to its duty to do so under a Security
Council resolution with which Libya wagrima facig obliged to comply under article 25
of the Chartef?

(c) These cases, however interesting they may be for other purposes, raise no special
difficulties for article 16. In each case, one international obligation prevails, and no State has

any right that the “subordinate”, “suppressed” or “repealed” provision should be complied

A/CN.4/488, p. 46.

Ibid., p. 47. See also the comments by Chifedrbook ... 1980vol. Il, Part One, p. 95), Yugoslavia
(ibid., p. 106) and the Federal Republic of GermaMgdrbook ... 1981vol. II, Part One, p. 74).
This was foreshadowed in First Report, AICN.4/490/Add.3, paras. 79-80.

Vienna Convention on the Law of Treaties, article 30 (3), subject to article 41.

Other contingencies include the supersession of an earlier customary rule (not ajuseofieny by

a later treaty, and the desuetude of a treaty as a result of a new rule of general international law. On
these and similar problems see, e.g. S. RoseBrefch of TreatyCambridge, Grotius Publications,
1985), pp. 85-95; G. Bindefreaty Conflict and Political ContradictiofiNew York, Praeger,

1988); C. Chinkin,Third Parties in International LawOxford, Clarendon Press, 1993), pp. 69-80;

N. Kontou,The Termination and Revision of Treaties in the Light of New Customary International
Law (Oxford, Clarendon Press, 1994); P. Reutstroduction au droit des traitégPUF, Paris, 3rd

edn., ed. Cahier, 1995) pp. 116-131.

SeeCase Concerning Questions of Interpretation and Application of the 1971 Montreal Convention
arising from the Aerial Incident at Lockerbie (Libyan Arab Jamabhiriya v. United Kingdom),Request
for the Indication of Provisional MeasurgkC.J. Reports 1992. 3; ibid. (Libyan Arab Jamahiriya

v. United States of America) I.C.J. Reports 19p2114. For the purposes of the Applications, the
validity of the Security Council resolution was presumed. Different questions arise in respect of
compliance with the Charter of decisions taken under it by non-members: see Charter Article 2 (6);
W.G. Vitzthum, “Article 2 (6)”, in B. Simma (ed.)The Charter of the United Nations. A
CommentaryOxford, Oxford University Press, 1994) pp. 131-139.
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with. But the rules referred to above cannot ensure complete consistency between the
international obligations of a State, any more than national law can ensure completely against
valid but inconsistent contractual obligations. Thus under article 30 (4) of the Vienna
Convention on the Law of Treaties, if any of the parties to two inconsistent treaties is different,
both treaties are considered to remain in force, with the consequence that State A (a party
to both) may have one set of obligations to one group of States and another set of obligations
to another® IrCosta Rica v. Nicaragu&“the Central American Court of Justice held that
Nicaragua was internationally responsible to Costa Rica for entering into a treaty with a third
Staté® without first complying with the consultation requirements of an earlier treaty between
Nicaragua and Costa Rica. The Court did not, however, declare the later treaty invalid,
because it had no jurisdiction over the United States. Ifge concerning East Timor

the International Court was even more reticent. It was argued that Australia’s entry into a
treaty with Indonesia which conflicted with the rights of Portugatler the Charter, as well

as with the rights of the people of East Timor as represented by Portugal, gave rise to the
international responsibility of Australia. Unlike Costa Rica, Portugal expressly did not seek
a determination that the treaty with Indonesia was void, restricting itself to a claim of
responsibility. The Court declined to decide the case at all, on the ground that it could not
do so without first pronouncing on the illegality of the conduct of Indonesia, a State not a party
to the proceeding. In these circumstances, it was not competent to determine Portugal’s claim
of responsibility against Australia.

(d) The Vienna Convention on the Law of Treaties does not contemplate that a treaty
will be void for inconsistency with another tredfy. Instead, it seeks to resolve the difficulties
of conflicting treaty obligations by expressly reserving “any question of responsibility which
may arise for a State from the conclusion or application of a treaty, the provisions of which
are incompatible with its obligations towards another State under another tfeaty”. Thus it
is no excuse under international law for non-compliance with a subsisting treaty obligation

See the commentary to that provision (article 26 in the ILC final draft), para. {&grbook ... 1966
vol. II, p. 217 and also Waldock, Sixth Repo¥earbook ... 1966vol. I, p. 76.
(1917) 11AJIL 181.

Viz., the Interoceanic Canal (Bryan-Chamorro) Treaty of 5 August 1914 between Nicaragua and the
United States of America; text ifireaties and Other International Agreements of the United States

of America, 1776-19490l. 10, p. 379.

I.C.J. Reports 1995. 90, applying the principle of admissibilithanciated inMonetary Gold

Removed from Rome in 1943, I.C.J. Reports 1$642. Formally the decision may be

distinguishable fronCosta Rica v. Nicaraguan that case there was no question raised of any
unlawful act on the part of the United States, even though it clearly had notice of the provisions of the
earlier treaty. But it is slightly odd that a treaty should be considered void for a breach, by one party
only, of other treaty with a third State, whereas a treaty arguably entered into in disregaretgfaan
omnesorm should escape judicial scrutiny. For discussions oEihg Timorcase see, e.g., C.

Chinkin, “The East Timor CasePprtugal v. Australid”, ICLQ, vol. 45, 1996, p. 712; E. Jouannet,

“Le principe de I1Or monétaire a propos de l'arrét de la Cour du 30 juin 1995 déAéfaire du

Timor oriental (Portugal c. Australig)RGDIP, vol. 100, 1996, p. 673; J. M. Thouvenin, “L’arrét de

la C.1.J. du 30 juin 1995 rendu dahéffaire du Timor oriental (Portugal c. Australié) AFDI, vol.

XLI, 1995, p. 328.

See article 30 (4), (5). Articles 52, 53, 64, 69 and 71 expressly deal with cases where a treaty is void,
and they were intended to be exclusive. See P. Relittrgduction au droit des traités, PUF, Paris

(3rd edn., ed. Cahier, 1995), p. 153 (para. 251). H. Lauterpacht argued strenuously for the invalidity
of later conflicting treaties, relying largely on municipal law analogies: see “The Covenant as the
‘Higher Law™ (1936) in 4 International Law. Collected Papeigd., E. Lauterpacht, Cambridge,

1978) p. 326, and especially “Contracts to Break a Contract” (1936), ibid., p. 340, at pp. 371-375.

28 |bid., article 30 (5). Article 30 itself is stated to be “[s]ubject to Article 103 of the Charter of the

United Nations”: see article 30 (1).
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to State A that the State was simultaneously complying with a treaty obligation to State B.
So far as the law of responsibility is concerned, this raises questions about the possibility of
cessation or restitution in cases where it is impossible for the State concerned to comply with
both obligations. This may raise issues for Part Two of the draft articles, but not for the
formulation of article 16.

The relationship between disconformity with an obligation, wrongfulness and respldgsib

10. Article 16 identifies as a breach of an obligation any failure to “conform” with what

is required of a State by that obligation. One difficulty with this idea is the identification of
the “obligation” in question. It is normally said, for example, that States are under an
obligation to protect diplomatic premises, or to allow innocent passage to foreign vessels in
the territorial sea, the obligation being identified with the particular primary rule as found,
respectively, in article 22 (2) of the Vienna Convention on Diplomatic Relations, or in article
17ff of the United Nations Convention on the Law of the Sea, or their customary law
equivalents. But these primary rules do not specify all of the conditions which have to be met
in order for a breach of an obligation to be established. Within the system of the draft articles,
and under general international law, certain other factors are relevant to the question whether
there has been a breach, for example, the consent of the “victim” State, or the circumstances
of self-defence oforce majeurelt might be said that, properly understood, the primary rule
actually contains in itself all the conditions, qualifications, justifications or excuses applicable
to it, so that the notion of “conformity” with the obligation imposed by that rule entails that

all these conditions or qualifications are met, and all possible justifications or excuses
excluded. But it is clear that this is not the sense in which article 16 should be read. Otherwise
it would be circular, saying nothing more than that the breach of an obligation occurs when
that obligation is breached. Moreover, the circumstances precludioggiulness, dealt with

in Chapter Five, are treated as secondary rules of a general character, and not as a presumptive
part of every primary rule.

11. Ifthisis so, then there is a difficulty with article 16, in that it appears to say that a breach
of an international obligation occurs when an act attributable to a State does not conform with
the obligation imposed on that State by a primary rule, notwithstanding that one of the
circumstances precluding wrongfulness in Chapter Five may exist. This might appear to create
a kind of “wrongfulness in the abstract”, i.e. a breach for which no State is responsible, which
the Commission in its commentary expressly disclaitns. Or it might appear to contradict
article 3, which provides that attribution and breach are, taken together, sufficient conditions
for wrongfulness® How can there be wrongfulness in circumstances where wrongfulness
is precluded?

12. In responsibility cases since article 16 was adopted, the International Court has
approached this issue in rather different ways.

(@) IntheDiplomatic and Consular Staffase, the Court, having determined that
the conduct in question was attributable to the Islamic Republic of Iran, concluded that on
the facts the Islamic Republic had failed to comply with its obligations under the relevant
treaties and under general international law to protect the diplomatic and consulanmpers
and to respect and secure their inviolability. It concluded that there had beesce'&sive and
still continuing breaches by Iran of its obligations to the United States”, and added:

2% See First Report, AICN.4/490/Add.4, para. 125, and the discussion; ibid., paras. 126-129.
30 See commentary to article 3, paras. (11) and (12), as adopted on first reading.
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“Before drawing from this finding the conclusions which flow from it, in terms of the
international responsibility of the Iranian State vis-a-vis the United States of America,
the Court considers that it should examine one further point. The Connot@verlook

the fact that on the Iranian side ... the idea has been put forward that the conduct of the
Iranian Government ... might be justified by the existence of special circumstatices.”

The Court went on to examine, and reject, a possible “defence” of Iran, not specifically
pleaded (because Iran had not appeared), still less proved. The Court noted that even if it had
been duly pleaded and proved, it would not have constituted “a justification of Iran’s conduct
and thus a defence to the United States’ claims in the present Ease”. It was on this basis that
the Court sustained the finding that Iran “has incurred responsibility towards the United
States™® Apparently the breach of the obligation occurred, as it were, prior to any
determination as to the existence of any special justification or “defence”, whereas the
determination of responsibility was only maa#er such a defence had been excluded. This
may imply that responsibility has not two but three elements, attribution, breach and the
absence of any “special” defence or justification — although too much should not be read
into a judgment dealing with an egregioushch, in a case where the Respondent State did
not appear and where the Court was apparently leaving no stone unturned in its analysis.

(b) IntheCase concerning the Gabcikovo-Nagymaros Projge Court noted that:

“when a State has committed an internationally wrongful act, its international
responsibility idikely to be involvedvhatever the nature of the obligation it has failed
to respect’®

Further, the Court stressed that:

“when it invoked the state of necessity in an effort to justify thatadact, Hungary chose

to place itself from the outset within the ambit of the law of State responsibility, thereby
implying that, in the absence of such a circumstance, its conduct would have been
unlawful. The state of necessity claimed by Hungary — supposing it to have been
established — thus could not permit of the conclusion that, in 1989, it had &rcted
accordance withts obligations under th&977 Treaty or that those obligations had
ceased to be binding upon it. It would only permit the affirmation thatger the
circumstances, Hungary would not incur international respalityiby acting as it did.
Lastly, the Court points out that Hungary expressly acknowledged that, in any event,
such a state of necessity would not exempt it from its duty to compensate its paftner.”

But how can it be said that international responsibility is “likely” to be involved in the event
of an internationally wrongful act if, according to article 3, there can be no such act without
responsibility?

13. The Tribunal in th&ainbow Warriorarbitration adopted yet another formula, referring
to “the determination of the circumstances that may exclude wrongfulness (and render the
breach only apparentf® But iaccordance with article 16, “there is a breach of an

311.C.J. Reports 1980p. 3, at p. 38.

32 |bid., p. 39; see also at p. 41.

3% |bid., p. 41.

34].C.J. Reports 1997p. 3., at p. 38 (para. 47) (emphasis added), citirtgrpretation of Peace
Treaties with Bulgaria, Hungary and Romania, Second Phase, I.C.J. Reports 49828, and
article 17 of the draft articles.

35 1.C.J. Reports 1997p. 3 at p. 39 (para. 48) (emphasis added).

36 (1990) 20 UNRIAA 217, at p. 251.



A/CN.4/498

10

(b)

international obligation ... when an act of that State is not in conformity with what is required
of it”; the breach is not merely “apparent”.

14. The difficulty may be more semantic than real, but nonetheless there is a difficulty. On
the one hand, it cannot be said that a State which has evidently not acted in the manner
required by a treaty or customary obligation in force for it has nonetheless acted “in conformity
with” or “in accordance with” that obligation. On the other hand, it is odd to say that a State
has committed an internationally wrongful act when the circumstances are such as to preclude
the wrongfulness of its act under international law. However, this problem is more
appropriately discussed in the framework of Chapter Five (circumstances precluding
wrongfulness). For the moment, a reservation needs to be entered togiuadge of article

16, depending on the analysis to be undertaken of the various concepts underlying Chapter
Five. But France’s suggestion that the words “under international law” be added to article
16 seems a sensible one in any event, since it emphasizes the point that the existence and
content of an international obligation are determined by the system of international law and
not just by the literal terms of any particular text taken in isolation.

“not in conformity with what is required of it by that obligation”

15. Finally, it might be asked whether the words “not in conformity with what is required ...
by that obligation” are apt to cover the many different kinds of breach. In some cases, an
international obligation may require precisely defined conduct from the State concerned (e.g.
the enactment of a specified law). In others it may set a minimum standard of conduct above
which the State concerned is free to go (e.g. most human rights obligations). Later articles
attempt to encapsulate some of these differences by drawing distinctions between so-called
obligations of conduct, obligations of prevention and obligations of result; these are discussed
in due course. It can be argued that the phrase “is not in conformity with” is flexible enough
to cover the many permutations of obligation, and that any doubts can be sufficiently covered
in the commentary. On the other hand, it is slightly odd to talk of an act as not being “in
conformity with” an obligation. The Drafting Committee may wish to consider alternative
formulations in the various languages (e.g. “does not comply with”).

Article 17: Irrelevance of the origin of the international obligation breached

16. Before reaching any conclusion on article 16, it is necessary to consider also articles
17 and 19 (1). Article 17 provides as follows:

“l. Anactof a State which constitutes a breach of an international obligation is an
internationally wrongful act regardless of the origin, whether customanyentional
or other, of that obligation.

“2.  The origin of the international obligation breached by a State does not affect the
international responsibility arising from the internationallyorgful act of that State.”

17. The commentaryto article 17 poses the important question whether international law
has a single regime of responsibility for all breaches of obligation, i.e. whether it matters that
the “origin” of an obligation is a bilateral or multilateral treaty, a unilateral act, a rule of
general international law, a local custom or a general principle of law. It notes that:
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“most systems of internal law distinguish between two different regimes of civiliigb
one of which applies to the breach of an obligation assumed by contract, the other to
the breach of an obligation having its origin in another soufée.”

The answer given, drawing on the implication already provided in articles 1 and 3, is: no.
Unlike most systems of national I, international law has a single regime of responsibility,
or at least a single general regime. It is possible for special self-contained regimes of
responsibility to be developed, in which case the general regime of responsibility will be
excluded either by express provision or (more likely) by application oféespecialis
principle, dealt with in article 37 of the draft articlés. But apart from that, there is, it is
argued, no systematic distinction in international law between obligations arising from treaties
and those arising in other ways (e.g. by unilateral act, under general internationél law). While
the absence of explicit authority on the point is noted, a review of case law and practice reveals
that:

“The customary, conventional or other origin of the obligatiordwhed is not invoked
to justify the choice of one form of reparation in preference to another, for instance, or
to determine what subject of law is authorized to invoke responsibffity.”

Various reasons are given for the absence of any such distinction. In particular, “the same
obligation is sometimes covered by a customary rule and by a rule codified conventiddally”,
and the same treaty often contains “contractual” and “law-making” provisions, so that the
suggested distinction betwetnaités-loisandtraités-contratss unreliable’?

18. Asecond question, addressed by article 17 (2), is whether the origin of an international
obligation may in some way affect the regime of responsibility for its breach. Here, a
potentially relevant distinction is that between obligations owed to the international
community of States as a whole and those owed to one or a few States. But nonetheless, the
commentary asserts that “the pre-eminence of these obligations over others is determined
by their content, not by the process by which they were credted”. The reason given is that
“there is, in the international legal order, no special source of law for creating ‘constitutional’

3

J

Commentary to article 17, para. (3). The statement is something of an oversimplification, since some

legal systems go beyond the basic distinction between lialgktgontractoand liability ex delicta

For example, for historical reasons — limitations on contractual liability imposed by rules relating to

consideration and privity, the lack of any general principle of tortious liability, the limitations imposed

by the forms of action — the common law developed further categories of liability that were neither

contractual or tortious (quasi-contract, restitution ...). See J. Cooke and D. OugHterGfommon

Law of Obligationg(Butterworths, London, 2nd ed., 1993), pp. 5-6, 52-59; W.V.H. Roders,

(Winfield and Jolowicz]Sweet and Maxwell, London, 15th ed., 1998) pp. 4-18. For an attempt to

analyse State responsibility in terms of the “causes of action” see |. Brovdyigem of the Law of

Nations, State Responsibility Part®UP, Oxford, 1983, pp. 53-88.

38 For a brief comparative review, see A. Tung responsabilité civilgé2nd edn., Economica, 1989),
pp. 32-46, who admits the validity of the distinction in principle but calls for a unification of the
regimes of contractual and delictual responsibility as far as possible, noting that this was first
achieved by the Civil Code of Czechoslovakiali50.

3% See commentary to article 17, para. (5), and for the treatment d¢xepecialisprinciple in the draft
articles, see First Report, A/ICN.4/490/Add.4, para. 27.

40 See commentary to article 17, paras. (19)—(20).

41 |bid., para. (11).

42 |bid., para. (20).

43 |bid.

44 Commentary to article 17, para. (21).

11
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45
46
a7
48
4

©

50
51
52

or ‘fundamental’ principles ..# It concludes that there is no need for article 17 to refer to
Article 103 of the Charter, or to peremptory rules of international4aw.

Government comments on article 17

19. Switzerland notes that the clarification in article 17 “although absolutely correct, adds
nothing new to the principle articulated in article 18”. Greece remarks that paragraph 2
“would appear to be superfluoué®.

Article 17 (1): the “origin” of obligations (customary, conventional or other)

20. IntheRainbow Warrior ArbitrationNew Zealand argued that issues of the performance
of a treaty were primarily governed by the law of treaties, and that the law of State
responsibility had a merely supplementary rfle. One corolkagprding to New Zealand,

was that the only excuses for failure to comply with a treaty obligation were those contained
in the Vienna Convention on the Law of Treaties (e.g. impossibility of performance,
fundamental change of circumstances). The Tribunal disagreed. In its view:

“the legal consequences of a breach of a treaty, including the determination of the
circumstances that may exclude wrongfulness ... and the appropriate remedies for
breach, are subjects that belong to the customary law of State respiondibe reason

is that the general principles of international law concerning State responsibility are
equally applicable in the case of breach of treaty obligation, since in the international
law field there is no distinction between contractual and tortious responsibility, so that
any violation by a State of any obligation, of whatever origin, gives rise to State
responsibility and, consequently, to the duty of reparation. The particular treaty itself
might of course limit or extend the general law of State responsibility, for instance by
establishing a system of remedies forit.”

21. IntheCase concerning the Gabcikovo-Nagymaros Projgwt, International Court
referred to article 17 in support of the proposition that it is “well established that, when a State
has committed an internationally mmgful act, its international responsibility is likely to be
involved whatever the nature of the obligation it has failed to respect”. This passage has
already been discussed, but it does lend further support to the proposition contained in article
17 (1)%2

Article 17 (2): “does not affect”

22. According to the commentary, the language of article 17 (2) seeks only to convey that
“there is naoraison d’étrein general international law for a distinction between different types

Ibid.

Commentary to article 17, para. (23).

A/CN.4/488, p.47.

A/CN.4/492, p. 8.

(1990) 20 UNRIAA 217 at p. 249.

Ibid., at p. 251. The Tribunal was unanimous on this point.
I.C.J. Reports 1997p. 7, at pp. 38-39 (para. 47).

In that case, Slovakia had reserved the right to argue (as New Zealand had done) that circumstances
precluding wrongfulness were no excuse for a breach of an express treaty provision. Hungary
disagreed. As the Tribunal had doneRainbow Warriof the International Court treated the
circumstances precluding wrongfulness as relevant in principle to the question of breach of a treaty,
but it went on to hold that the relevant circumstances did not justify non-compliance in .fagt:

Reports 1997p. 7, at pp. 38 (para. 47) and 63 (para. 101).
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of internationally wrongful act according to the origin of the obligatiéh”. In particular, it

is said, the hierarchical superiority of one obligation over another (e.g. under Article 103 of
the Charter, as between Member States) does not have any consequences for the regime of
responsibility:

“the consequences of applying the principle stated in [Article 103] do not relate to
international responsibility arising from a breach of international obligations, but rather
to the validity of certain treaty obligations in the event of a conflict between them and
the obligations contracted by Members of the United Nations by virtue of the Charter.
As aresult of the provision in Article 103, an obligatiander an agreement in force
between two States Members of the United Nations which is in conflict with an
obligation under the Charter becomes ineffective to the extent of the conflict:
consequently, it cannot be the subject of adwrh entailing international responsibility.
And if an obligation in conflict with those laid down by the Charter binds a Member
State to a non-member State, the problem created will be that which normally arises
in the event of conflict between obligations contracted by one State with several other
States: that is to say, unless the rule in the Charter establishing a certain obligation has
meanwhile become a peremptory rule of general international law binding, as such, on
all States. Thus there is no special problem of responsibility to be soffed.”

23. This passage calls for several comments. The first is that in Part Two of the draft
articles, a number of distinctions are drawn between breaches of obligations of a special
character (obligationsrga omnesperemptory norms), as compared, for example, with
ordinary breaches of a bilateral tredty, and it may well be that further such consequences
should be elaborated. If there is to be a distinction between international crimes and
international delicts, one would expect that distinction to have far-reaching effects. For
example, in the case of a rule whose main aim is the punishment of the guilty (i.e. in the
context of criminal responsibility properly so-called), one would expect different and stricter
rules of attribution than in the case of rules of delictual or civil responsibility whose main
aim is cessation, restitution and reparation. Faced with these plitgesshit is odd to say that
“there is no special problem of responsibility to be solved”.

24. Secondly, it is not the case that Article 103 relates “to the validity of certain treaty
obligations in the event of a conflict between them and the obligations contracted by Members
of the United Nations by virtue of the Charter”. Article 103 is expressly concerned to establish
a priority as between two conflictimgpligationsin a given case. It provides only that Charter
obligations prevail in the event of a conflict with obligations under other treaties, not that the
other treaties are invalfd. Moreover, the possibility of a conflict between a peremptory norm
and an obligation arising under a treaty can be envisaged, even if the treaty is in itself a
perfectly proper on& Thus it cannot be excluded that the “origin” of an obligation (for
example, in the Charter, or in a peremptory norm) may “affect” international responsibility
arising from the internationally wrongful act of a State. Certainlyahstentof an obligation

58 Commentary to article 17, para. (27).

54 |bid., para. (23).

5% See articles 40 (3), 43 (b), 50 (e), 51-53.

56 First Report, A/ICN.4/490/Add.1, para. 51; Add.3, paras. 84—-86, 90-92.

57 Article 103 says nothing about conflicts with obligations arising from other sources, e.g. general
international law, although as a treaty the Charter would normally prevail as between its parties over
any norm other than a norm @gfs cogens

58 E.g. the 1971 Montreal Convention, to which the Court applied Article 103 of the Charter in the
Lockerbie Case (Provisional Measures) I.C.J. Reports 1993 at p. 16. See para. 9 above.

13
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may have a strong bearing on responsibility, and yet the “origin” of an obligation may have
important implications for its content.

Conclusions on article 17

25. It may be that all paragraph (2) seeks to convey is that, where an internationally
wrongful act has occurred, the origin of the obligation does not alter that fact. But that is a
truism; a breach is a breach, whatever the source of the obligation. Moreover, thatifioopos

is already clearly implied in article 3 and in paragraph (1) of article 17. For these reasons,
paragraph (2) is unnecessary and confusing and should be deleted.

26. Asto paragraph (1), the fact that it has been necessary for the International Court and
other tribunals to rule on the matter suggests that the clarification it offers is useful. Moreover,
the proposition that international law does not generally distinguish between the regime of
responsibility for breaches of treaty and foelaches of other legal rules is an important one.

As already noted, many legal systems take the distinction between contractual and delictual
responsibility for grante® For these reasons the substance of paragraph (1) should be
retained. However, the Special Rapporteur agrees with the comment of the Swiss Government
at least to the extent that the substance of paragraph (1) is really a clarification to article 16.
Itis recommended that article 16 should have added to it the phrase “regardless of the source
(whether customary, conventional or other) of that obligatitn”.

Article 19 (1): Irrelevance of the subject matter of the obligation breached

27. Article 19 deals primarily with the “distinction” between international delicts and
international crimes of State, which was discussed in detail in an earlier r8port. However,
one aspect of article 19 requires discussion here. Paragraph (1) provides that:

“l. Anactofa State which constitutes a breach of an international obligation is an
internationally wrongful act, regardless of the subject matter of the obligation
breached.”

This is a further clarification of the general language of articles 3 and 16, not unlike that
offered in article 17 (1).

28. The commentary to article 19 (1) notes that it “cannot give rise to any doubt even on
a purely logical basis®® and goes on to review the case law and doctrine. As is common with
such elemental notions, there is very little discussion of the precise point in the sources
mentioned, no doubt because it was taken for granted or was not in dispute.

Government comments on article 19 (1)

29. There has been more comment by Governments on article 19 than on any other of the
draft articles. None of it, however, touches on (or for that matter, calls into question) the

5% For example, an obligation arising from a unilateral act should be interpreted primarily in accordance

with the intention of the individual actor, but this is not true of a treaty obligat@nAnglo-Iranian
Oil Company Case (Preliminary Objection), I.C.J. Repoft852,p. 93, at pp. 104-105.

50 See para. 17 above.
51 For the full text of article 16 as proposed, see para. 34 below.

52 See First Report, A/CN.4/490/Add.1-3; 1998 I.L.C. rep@fficial Records of the General
Assembly, Fifty-third Session, Supplement No(A/83/10), paras. 241-331.
63 Commentary to article 19, para. (3).
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principle stated in paragraph (1), except that, for those Governments proposing the deletion
of article 19% one may assume that paragraph (1) contains little of Vilue.

The basic principle

30. Curiously, the commentary does not cite the important statement of the Permanent Court
in The Wimbledonwhere the Court affirmed that “the right of entering into international
engagements [sc., on any subject whatever concerning that State] is an attribute of State
sovereignty’®® That proposition — viz., that there isagriori limit to the subject matters

on which States may assume international obligations — has often been affirmed, in one
context or anothet. For example, in tNecaragua Case (Meritsthe International Court

said that it could not “discover, within the range of subjects open to international agreement,
any obstacle ... to hinder a State from making a commitment” on “a question of domestic
policy, such as that relating to the holding of free elections on its territtry”.

31. Inother words, it has been argued from time to time that a $tatkd not, a priori,

have entered into an obligation on a particular subject matter, and the consistent reply has
been that the only question was whether the Statkdone so. Similarly, it has sometimes
been argued that an obligation dealing with a certain subject matter could only have been
breached by enduct of the same character or description. In @@&se concerning Oil
Platforms,the United States argued that a Treaty of Amity, taking the form of a traditional
FCN treaty, could not in principle have been breached by conduct involving the use of armed
force and taken in the framework of national security or defence; a “commercial treaty”, so
it was said, had to be breached “commercially”, i.e. by conduct of a commercial rather than
a military character. The consequence of the argument was that the Court lacked jurisdiction
to entertain a case which did not involve commercial conduct. The Court dealt with the matter
shortly:

“The Treaty of 1955 imposes azach of the Parties various obligations on a variety
of matters. Any action by one of the Parties that is incompatible with those obligations
is unlawful, regardless of the means by which it is brought about. A violation of the
rights of one party under the Treaty by means of the use of force is as unlawful as would
be a violation by administrative decision or by any other means. Matters relating to the
use of force are therefore not per se excluded from the reach of the TreQ%56f The
arguments put forward on this point by the United States must therefore be rejétted.”

The formulation of the principle: “regardless of the subject matter”

54 As, e.g., Austria (A/JCN.4/488, p. 51); France (ibid., p. 54), United Kingdom (ibid., p. 64), Japan

(AICN.4/492, p. 8).

55 |n earlier comments, Chile pointed out that provisions included in Chapter One and articles 16 and 19
should be read togetheYéarbook ... 1980vol. II, Part One, p. 95). The Federal Republic of

Germany proposed the incorporation “in article 17 [of] the concept embodied in article 19, paragraph
17 (Yearbook ... 1981vol. II, Part One, p. 74).

86 p.C.1.J. Ser. A, No. {1923), at p. 25.

87 In Tunis and Morocco Nationality Decregthe Court noted that, while the domestic jurisdiction of
States extends to matters which are not “in principle” regulated by international law, the extent of
domestic jurisdiction was “a purely relative questioR’C.1.J. Ser. B, No. 41923), at p. 24. See also
Interpretation of Peace Treaties (First Phasé)C.J. Reports 19503. 65, at pp. 70—7I\ottebohm

Case (Second Phasd)C.J. Reports 1955. 4 at pp. 20-21tnterhandel Case (Preliminary
Objections) I.C.J. Reports 1959. 6 at p. 24 Case concerning Right of Passage over Indian
Territory (Merits), I.C.J. Reports 1960;. 6, at p. 33.

68 1.C.J. Reports 1986p. 14, at p. 131.

691.C.J. Reports 1996p. 803, at p. 811 (para. 21).
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(d)

32. Thus the underlying principle is clear, whether it is raised at the level of jurisdiction
(as inQil Platforms) or of substance (as in thdicaraguacase). However, the reference to
“subject matter” in paragraph (1) is both non-specific and raises a perhaps unnecessary
guestion: what subject matters would there be that would make such a difference? After all,
some subject matters may lend themselves more readily than others to the conclusion that an
international obligation has been assumed. For these reasons, if paragraph (1) is to be retained
it may be preferable to formulate it by reference to the “content” rather than the “subject
matter” of the obligation.

33. Astowhether it should be retained, the fact of repeated reference to one or other version
of the principle in decisions of the Court, including recent decisions, suggests that it should
be. However, for similar reasons as those given in relation to article 17 (1), it is sufficient
to include it as an element in the formulation of the basic principle in article 16. There is no
need for a separate paragraph or article.

Conclusions on articles 16, 17 and 19 (1)

34. Forthese reasons, itis proposed that articles 16, 17 and 19 (1) be merged into a single
article, which might read as follows:

Article 16
Existence of a breach of an international obligation

There is a breach of an international obligation by a State when an act of that State
does not comply with what is required of it under international law by that obligation,
regardless of the source (whether customary, conventional or other) or the content of
the obligation.

Article 18 (1) and (2): Requirement that the international obligation be in force for
the State

35. Article 18 provides as follows:

“1. An act of the State which is not in conformity with what is required of it by an
international obligation constitutes a breach of that obligation only if the act was
performed at the time when the obligation was in force for that State.

“2.  However, an act of the State which, at the time when it was performed, was not
in conformity with what was required of it by an international obligation in force for
that State, ceases to be considered an internationally wrongful act if, subsequently, such
an act has become compulsory by virtue of a peremptory norm of general international
law.

“3. Ifan act of the State which is not in conformity with what is required of it by an
international obligation has a continuing character, there is a breach of that obligation
only in respect of the period during which the act continues while the obligation is in
force for that State.

“4. Ifan act of the State which is not in conformity with what is required of it by an
international obligation is composed of a series of actions or omissions in respect of
separate cases, there is a breach of that obligation if such an act may be considered to
be constituted by the actions or omissions occurring within the period during which
the obligation is in force for that State.

“5. Ifan act of the State which is not in conformity with what is required of it by an
international obligation is a complex act constituted by actions or omissions by the same
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or different organs of the State in respect of the same case, there is a breach of that
obligation if the complex act not in conformity with it begins with an action or omission
occurring within the period during which the obligation is in force for that State, even

if that act is completed after that period.”

36. Article 18 is a complex provision. It deals globally with the basic postulate that an act
of a State is only wrongful if it breached an international obligation in force at the time that
act was performed. The basic rule is stated in paragraph 1, but it is immediately qualified by
reference to a special case involvijug cogensiorms in paragraph 2, and is then further
developed and particularized in relation to different classifications of wrongful act in
paragraphs 3, 4 and 5. This is significant because these classifications reappear in article 25,
and they are implicated in the overall treatment of different kinds of breaches in articles
24-26. Accordingly only paragraphs 1 and 2 of article 18 are considered here.

Government comments on article 18 (1) and (2)

37. Government comments are largely directed to later paragraphs of article 18, and the
basic principle in article 18 (1) appears uncontrover&ial. For Switzerland, however, that
principle is “self-evident and does not need to be explairiéd”.

Article 18 (1): the basic principle

38. Paragraph (1) states the basic principle that, for responsibility to exist, the breach must
occur at a time when the obligation is in force for the State. This is but the application in the
field of State responsibility of the general principle of the intertemporal law, as statadiigg J
Huber in another context in thsland of Palmagase:

“Ajudicial fact must be appreciated in the light of the law contemporary with it, and
not of the law in force at the time such a dispute with regard to it arises or falls to be
settled.”

39. The commentaryto paragraph (1) notes the many cases in which the principle has been
applied by international tribunals. But it goes further: “As this is a general principle of law
universally accepted and based on reasons which are valid for every legal system, it ought
necessarily to apply in international law als@.” Moreover, in international law, it is not
merely a necessary busdfficientbasis for responsibility; in other words, once respoitigjo

has accrued as a result of a wrongful act, that is not affected by the subsequent termination
of the obligation (whether as a result of the termination of the treaty or a change in
international lawy*

0 See the comments of Canadée@rbook ... 1980vol. Il, Part One, p. 94), France (A/CN.4/488, p.
73), United Kingdom (ibid., pp. 47-48), United States (ibid., p. 48) and Germany (ibid., p. 73). See
further below, para. 91.

7L AICN.4/488, p. 47.

"2 UNRIAA, vol. 2 p. 829, at p. 845 (1949), cited in the commentary to article 18, para. (7). Generally
on the intertemporal law see the Resolution of the Institute of International Aamyaire ...vol. 56
(1975), at pp. 536-530; for the debate, ibid., pp. 339-374; for Sorensen’s reports, ibid., vol. 55
(1973) pp. 1-116. See further, W. Karl, “The Time Factor in the Law of State Resplagsjtn M.
Spinedi and B. Simma (eds Ynited Nations Codification of State Responsibili@ceana, New
York, 1987) p. 95.

78 Commentary to article 18, para. (11).

% |bid., para. (9). That proposition is expressly affirmed for treaty obligations in the Vienna Convention
on the Law of Treaties, article 70.
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40. Both aspects of the principle are implicit in the decision of the International Court in
theCase concerning Certain Phosphate Lands in Nawustralia argued there that a State
responsibility claim relating to the period of its joint administration of the Trust Territory for
Nauru (1947-1968) could not bedarght decades later, even if the claim had not been
formally waived. The Court rejected the argument, applying a liberal standard of laches or
unreasonable deldy. But it went on to say that:

“it will be for the Court, in due time, to ensure that Nauru’s delay in seising it will in
no way cause prejudice to Australia with regard to both the establishment of the facts
and the determination of the content of the applicable.t&w

Evidently the Court intended to apply the law in force at the time the claim arose. Indeed that
position was Bcessarily taken by Nauru itself, since its claim was based on a breach of the
Trusteeship Agreement, which terminated at the date of its accession to independe®68.in

The gist of its claim was that the responsibility of Australia, once engaged under the law in
force at a given time, continued to exist even if the primary obligation had termidated. That
principle, which was not questioned by Australia, has been applied in other@ases and is
affirmed in the commentary. But it is nowhere expressly set out in the draft articles. Itis
associated with the question of the loss of the right to invoke responsibility, and is discussed
in reviewing the provisions of Part Two.

The principle of non-retrospectivity and the interpretation of human rights obligations

41. Although the basic principle is clearly correct, the question is whether it is subject to
any qualifications or exceptions. One clear qualification relates to the question of continuing
wrongful acts. It is dealt with in article 18 (3), which is discussed beéfow. Another possible
qualification relates to the issue of human rights obligations. It has been suggested that “the
intertemporal principle of international law, as it is commonly understood, does not apply
in the interpretation of human rights obligatiorf$”, and reliance has been placed on a dictum
of Judge Tanaka (dissenting) in tB@uth West Africa Cases (Second Pha$éht case
concerned a mandate obligation assumed by South Africa in 1920. The majoiigguied

on the basis that:

“in order to determine what the rights and obligations of the Parties relative to the
Mandate were and are ... and in particular whether ... these include any right individually
to call for the due execution of the ‘conduct’ provisions ... the Court must place itself
at the point in time when the mandates system was being instituted, and when the

5 Case concerning Certain Phosphate Lands in Nauru, I.C.J. Reports, Ja2210, at pp. 253-255.

18

76 ].C.J. Reports 1992p. 240, at p. 255 (emphasis added). For comment, see R. Higgins, “Time and the

Law” (1997), 46ICLQ 501, at p. 514.

" More difficult problems might have been raised in respect of Nauru’s claim against Australia in

respect of the mining of phosphate lands under the period of the Mandate. See further C.
WeeramantryNauru: Environmental Damage under International TrusteegiMglbourne, Oxford
University Press, 1992); W. M. Reisman, “Reflections on State Respiibsfbr Violations of

Explicit Protectorate, Mandate, and Trusteeship Obligations”, (198Mit@igan Journal of
International Law231. The case was settled before the Court had the opportunity to consider these
questions].C.J. Reports 199%. 322, and for the Settlement Agreement of 10 August 1993, see
(1993) 32 ILM 1471.

8 E.g. theRainbow Warriorcase, where the Arbitral Tribunal held that, although the relevant treaty

obligation had terminated with the passage of time, France’s responsibility for its earlier breach
remained: see (1990) 20 UNRIAA 217 at pp. 265-266.

7 Commentary to article 18, para. (9).
80 See para. 100 below.
81 R. Higgins, “Time and the Law” (1997) 46CLQ 501, at p. 517.
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instruments of mandate were being framed. The Court must have regard to the situation
as it was at that time, which was the critical one, and to the intentions of those concerned
as they appear to have existed, or are reasonably to be inferred, in the light of that
situation ... Only on this basis can a correct appreciation of the legal rights of the Parties
be arrived at.*

By contrast, Judge Tanaka said that:

“In the present case, the protection of the acquired rights of the Respondent is not the
issue, but its obligations, because the main purposes of the mandate system are ethical
and humanitarian. The Respondent has no right to behave in an inhuman way today as
well as during these 40 year®”

42. This “progressive” view of the obligations of a mandatory was affirmed by the new
majority of the Court in thdNamibia Opinionjn a well-known passage:

“Mindful as it is of the primary necessity of interpreting an instrument in accordance
with the intentions of the parties at the time of its conclusion, the Court is bound to take
into account the fact that the concepts embodied in article 22 of the Covenant ... were
not static, but were by definition evolutionary, as also, therefore, was the concept of
the sacred ‘trust’. The parties to the Covenant must consequently be deemed to have
accepted them as such. That is why, viewing the institutiori®9adP, the Court must

take into consideration the changes which have occurred in the supervening half-
century, and its interpretation cannot remain unaffected by the subsequent development
of law, through the Charter of the United Nations and by way of customary law.
Moreover, an international instrument has to be interpreted and applied within the
framework of the entire legal system prevailing at the time of the interpretation. In the
domain to which the present proceedings relate, the last 50 years ... have brought
important developments ... In this domain, as elsewhere;ahgus iuris gentiunhas

been considerably enriched, and this the Court, if it is faithfully to discharge its
functions, may not ignore®*

43. Inthe view of the Special Rapporteur, this statement does not qualify the principle stated
in article 18 (1), still less does it create an exception to it. This is so for two reasons. First,
the complaint against South Africa was not that it had violated the mandate in 1920 or 1930
but that it was doing so in 1966; in other words, it concerned continuirogngful conduct

in relation to an obligation assumed to continue in force. Secondly, the intertemporal principle
does not entail that treaty provisions are to be interpreted as if frozen in time. The
“progressive” or evolutionary interpretation of treaty provisions (including human rights
treaties) is an established mode of interpretatfon, although it is not the only such&ode.
Interpretation of legal instruments over time is not an exact science, but this has nothing

821.C.J. Reports 1966p. 6, at p. 23 (para. 16).

83 1.C.J. Reports 1966p. 6, at p. 294, cited with approval by Higgins, loc. cit, at pp. 516-517.

841.C.J. Reports 1971p. 16, at pp. 31-32 (para. 53).

85 See, e.g., the dictum of the European Court of Human Rights ifyher case ECHR Ser. Avol. 26
(1978), at pp. 15-16.

86 Reference to theravaux préparatoiref treaties, as permitted by article 32 of the Vienna
Convention on the Law of Treaties of 196%gcessarily points the interpreter to the understanding of
the treaty provision at the time of its adoption, and thus stands in tension with progressive
interpretation. But it is used for the interpretation of human rights treaties.
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to do with the principle that a State can only be held responsible for breach of an obligation
which was in force for that State at the time of its condtict.

Conclusion as to article 18 (1)

44. For these reasons, the principle expressed in article 18 (1) should be retained. As to
its formulation, it may be more in keeping with the idea of a guarantee against the
retrospective application of international law in matters of State responsibility if it were
expressed in the form “No act of a State shall be considered internationally wrongful
unless ...»8 Thdex specialisprinciple (expressed in article 37 of the draft articles) is
sufficient to deal with those rare cases where it is agreed or decided that responsibility will
be assumed retrospectivéty.

Article 18 (2): emerging peremptory norms

45. The only express qualification to the principle underlying article 18 (1) is that in
paragraph (2). This contemplates that an act which was unlawful at the time it was committed
will be considered lawful if that act is subsequentiguired by a peremptory norm of
international law. In such cases the peremptory character of the norm extends, as it were,
backwards in time, at least to the extent that it reverses the earlier characterization of the
conduct as wrongful. This is described in the commentary as concerning certain “hypothetical
cases which do not happen to have arisen in the past and are likely to arise only very rarely
in the future, but which nevertheless cannot be ruled &ut”. The justification is stated in the
following terms:

“Where an act of the State appeared, at the time of its commission, to be wrongful from
the formal legal point of view, but turns out to have been dictated by moral and
humanitarian considerations which have since resulted in a veritable reversal of the
relevant rule of law, it is difficult not to see retrospectively in that act the action or
omission of a forerunner. And if the #kement of the dispute caused by that act comes
after the change in the law has taken place, the authority responsible for the settlement
will be loath to continue treating the earlier action or omission as internationally
wrongful in spite of everything, and to attach international responsibility t&it.”

The commentary goes on to illustrate some possibilities. For example:

“it is not inconceivable that an international tribunal might now be called upon to settle
a dispute concerning the international responsibility of a State which, being bound by
a treaty to deliver arms to another State, had refused to fulfil its obligation, knowing
that the arms were to be used for the perpetration of aggression or genocide or for
maintaining by force a policy of apartheid and had done so before the rijles obgens

87 Nor does the principle of the intertemporal law mean that facts occurring prior to the entry into force

20

of a particular obligation may not be taken into account. Take, for example, the obligation to ensure
that persons accused are tried without undue delay (International Covenant on Civil and Political
Rights, article 14 (c)). If, when that obligation enters into force for a State, accused persons have
already been imprisoned awaiting trial for a long time, this could be relevant in deciding whether a
breach had been committed, but no compensation could be awarded in respect of the period prior to
the entry into force of the obligation: see J. Pauwelyn, “The Concept of a ‘Continuing Violation’ of an
International Obligation: Selected ProblemBYIL, vol. 66, 1995, at pp. 443-445.

88 For the proposed language of article 18 see para. 156 below.

8% As to the retroactive effect of the acknowledgement and adoption of a conduct by a State, see draft
article 15bis and First Report, A/CN.4/490/Add.5, paras. 281-286.

9 Commentary to article 18, para. (14).

%1 |bid., para. (15).
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outlawing genocide and aggression had been established, thus making the refusal not
only lawful, but obligatory.®?

But it is stressed that the retrospective effect of a new peremptory norm is very limited: “the
act of the State is not retroactively considered as laafulnitio, but only as lawful from the

time when the new rule gfis cogengame into force”, and it has no effect on decisions or
agreed settlements already reacPed. This limited effect is expressed by the words “ceases
to be considered an internationally wrongful act” in paragraph (2).

Comments by Governments on article 18 (2)

46. France disagrees with paragraph (2), on grounds related to its general reservations about
peremptory norms; it also says that an obligation to act “has no place in an article on
intertemporal law®* The Netherlands, in an earlier comment, suggested that article 18 (2),

if it belongs at all in the draft articles, belongs in Chapter Five in the context of circumstances
precluding wrongfulnes¥.

Is there a need for article 18 (2)?

47. The situation contemplated in paragraph (2) must be even less common than that
contemplated in article 64 of the Vienna Convention on the Law of Treaties, which deals with
the continued validity of treaties when a new conflicting nornjusf cogensomes into
existence. Article 18 (2) contemplates nothing less than that an act, specificahiipited

by international law on Day 1, should itself have becamompulsoryby virtue of a new norm

of jus cogenson Day 2, or at least within such a period of time as to allow issues of
responsibility arising on Day 1 to remain live but unresolved. Not even the slavery cases
provide an example of this situatigh.

48. Given the limited form of retrospectivity contemplated, and the extreme unlikelihood

of such cases occurring, the question must be asked why these cases are not sufficiently dealt
with by the combination of article 37 (tHex specialiprovision), article 43 (b) (excluding
restitution contrary to a peremptory norm of international law) and, finally, the fiktxib
inherent in the assessment of compensation. For example, in the slavery cases, assuming a
wrongful seizure of slaves at a time when the slave trade remained internationally Yawful,
there could be no question either of restitution of the slaves or of compensation for their loss,
since what was lost (ownership of human beings) had become incapable of valuation in
international law. As to the examples of aggression and genocide, these have been recognized
as peremptory, in  substance, for the whole of the Charter

Ibid., para. (17).

Ibid., para. (18).

A/CN.4/488, p. 49.

Yearbook ... 1981vol. I, Part 1, p. 103.

As the commentary to article 18, para. (16) notes. The slavery cases did raise important issues of
intertemporal law: see the cases cited in the commentary at para. 10.

The point of time at which a new rule of customary international law comes into existence can be a
difficult question, as it was in the slavery cases: see, dlye,Le Louig1817), 2 Dods 210The

Antelope(1825), 10 Wheaton 66. In practice, such rules are regarded as effective from an early date,
and in this sense an element of “retrospectivity” is built into the law-determining process.
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period?® It is difficult if not impossible to think of any actual case which could turn on the
illegality of former conduct now required by a peremptory norm; or even, for that matter, the
legality of former conduct now prohibited by such a norm.

Effect of new peremptory norms under the 1969 Vienna Convention

49. A further point to note is that, while the Vienna Convention on the Law of Treaties
contemplates that new peremptory norms may come into existence, it does not give them any
retrospective effect Article 64 provides that, if a new peremptory norm of general
international law emerges, “any existing treaty which is in conflict with that norm becomes
void and terminates”. Article 71 (2) provides that:

“2. Inthe case of a treaty which becomes void and terminates under article 64,
the termination of the treaty:

(a) Releases the parties from any obligation further to perform the treaty;

(b) Does not affect any right, obligation or legal situation of the parties created
through the execution of the treaty prior to its termination; provided that those rights,
obligations or situations may thereafter be maintained only to the extent that their
maintenance is not in itself in conflict with the new peremptory norm of general
international law.”

This solution avoids outright retrospectivity, but at the same time respects the demands of
the new peremptory norm in that rights (for example, the right to restitution arising from an
earlier wrongful act) which cannot be maintained consistently with the new norm are
abrogated. This consequence a new peremptory norm would have, independently of the
secondary rules of State responsibitfty.

Conclusion as to article 18 (2)

50. Ultimately, paragraph (2), as it is formulated, seems to relate more to the question of
the response which a later authority (a court or tribunal) should make to a situation of
responsibility arising at an earlier time, in the light of a later inconsistent peremptory rule,
than it does to the question of responsibility at that earlier time. According to the commentary,
the earlier conduct was actually a breach of an obligatibn. Nonetheless, the secondary
relationship of responsibility thereby arising is negated by a later peremptory norm in certain
particular cases.

51. Seeninthis way, paragraph (2) raises two different issues, neither of which is properly
located in an article which deals with the effect of the intertemporal law on the origins of
responsibility. The first is the consequence for an existing responsibility relationship of
subsequent changes in the primary rules (especially where these involve new peremptory
norms). That relates to Part Two of the draft articles, and has no place in Part One. The
second, more important issue is the relationship between the origins of resiipnasital the
overriding demands of peremptory norms, and that issue arises also, and in practice more

The Nirnberg principles criminalized the waging of aggressive war as of 1939, and those principles
were affirmed by the General Assembly in 1948. The International Court iGs#reocide Convention
case said that the principles underlying the Convention “are recognized ibgezivnations as binding

on States, even without any conventional obligatidnC.J. Reports 1951p. 15, at p. 23.

A point noted by Sweden in commenting on article 18 (®arbook ... 1981vol. II, Part 1, p.78.

It is also consistent with the well-known proviso to Arbitrator Huber’s dictum inlg@nd of Palmas
case, UNRIAA, vol. 2, p. 829, at p. 845.

101 Commentary to article 18, para. (18).
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often, with respect to existing peremptory norms. It will be discussed further in considering
the circumstances precluding wrongfulness in Chapter 5 of Part One. For these reasons,
paragraph (2) is unnecessayan aspect of article 1&nd can be deleted.

(e) Articles 20 and 21: Obligations of conduct and obligations of result

52. Articles 20 and 21 draw a distinction between obligations of conduct and obligations
of result!*> Because of the link between the two, the artichesuitd be considered together.
They provide as follows:

“Article 20

“Breach of an international obligation requiring tredoption of a particular course
of conduct

“There is a breach by a State of an international obligation requiring it to adopt
a particular course of conduct when thenduct of that State is not in conformity with
that required of it by that obligation.

“Article 21
“Breach of an international obligation requiring the achievement of a specified result

“l. Thereis abreach by a State of an international obligation requiring it to achieve,
by means of its own choice, a specified result if, by the conduct adopted, the State does
not achieve the result required of it by that obligation.

“2. When the conduct of the State has created a situation not in conformity with the
result required of it by an international obligation, but the obligation allows that this

or an equivalent result may nevertheless be achieved by subsequent conduct of the State,
there is a breach of the obligation only if the State also fails by its subseqoedtict

to achieve the result required of it by that obligation.”

53. The commentary to these articles notes that, while the distinction may be difficult to
apply in specific cases, it is “of fundamental importance in determining how the breach of
an international obligation is committed in any particular instari€e”.  This is so because it
affects both whether, and when, a breach of obligation may be judged to have occurred. In
particular, “the conditions in which an international obligation is breached vary according
to whether the obligation requires the State to take some particular actioryarequires

it to achieve a certain result, while leaving it free to choose the means of doirtffso”. The
essential basis of the distinction is that obligations of conduct, while they will have some
purpose or result in mind, determine with precision the means to be adopted; hence they are
sometimes called obligations of means. By contrast, obligations of result do not do so, leaving
it to the State party to determine the means to be d¥ed. This does not mean that the State
has a free choice of means. Its choice may be constrained, more or less. But it will have a

102 This has attracted a considerable literature. See, e.g., J. Combacau, “Obligations de résultat et
obligations de comportement: quelques questions et pas de répond&|anges Reutempp.
181-204; P. Dilier et A. Pellet,Droit international public (Nguyen Quoc Dinhpth ed., 1999,
paras. 139, 473; P. M. Dupuy, “Le fait générateur de la respahainternationale des Etats”
(1984), vol. 188 Recueil des courqip. 43-54; |. Brownlie State Responsibility — Part(1.983) p.
241; C. Tomuschat, “What is a ‘Breach’ of the European Convention on Human Rightisssiays in
Honour of Henry G. Scherme(sol. 3, 1994) p. 315; E. Wylel illicite et la condition des
personnes privée@. Pedone, Paris, 1995), pp. 17-43.

103 Commentary to article 20, para. (4).

104 1pid.

105 |pid., para. (8).
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degree of choice, and indeed in some cases, it may have a further choice, to remedy the
situation if no irrevocable harm has been done by a failure of the means originally clibsen.
For example, the adoption of a law, while it may appear inimical to the result to be achieved,
will not actually constitute a breach; what matters is whether the legislation is actually applied.
In such cases, the breach is not committed until the legislation is definitively applied in the
particular case, producing the prohibited resit.

54. The commentary accepts that which type of obligation should be imposed in any case
is not a matter for the draft articles but for the authors of the primary rule. Obligations of
conduct (involving either acts or omissions) are more likely to be imposed in the context of
direct State-to-State relations, whereas obligations of result predominate in the treatment of
persons within the internal legal order of each Stédte. In this sense the distinction is
implicated with a view of the State and of sovereignty: a choice of means is more likely to
exist in internal than in international matters. But this is not a hard and fast rule. For example,
a uniform law treaty is conceived as imposing an obligation of conduct, to make the provisions
of the uniform law a part of the law of the State concertféd. Obligations in the field of human
rights, on the other hand, involve obligations of result, since they do not prescribe precisely
how the relevant rights are to be respected, and they are consistent with a diversity of laws
and institutions.

55. Articles 20 and 21 thus take a distinction between different types of obligation
established by the primary rules and seek to develop the consequences of that distinction in
terms of responsibilit}*® According to the commentary, the principal consequence for the
purposes of articles 20 and 21 is that:

“[t]he existence of a breach of an obligation of [result] is thus determined in
international law in a completely different way from that followed in the case of an
obligation ‘of conduct’ or ‘of means’ where ... the decisive criterion for concluding that
the obligation has been fulfilled or breached is a comparison between the particular
course of conduct required by the obligation and the conduct actually adopted by the
State.™™

Government comments on articles 20 and 21

56. Those Governments that have commented on articles 20 and 21 are sceptical of the value
of the distinction. Denmark (on behalf of the Nordic countries) notes that the distinctions
developed in Chapter Ill “do not appear to have any bearing on the consequences of their
breach as developed in Part TwWB?" France notes that these provisions relate to “rules of
substantive law, which classify primary obligations”; such provisions have “no place in a draft

of this kind and should be deleted® Germany states that:

106 pid., paras. (2)—(4).
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107 Commentary to article 21, paras. (18)—(22), citing Mariposa Development Compaggse (1933),
6 UNRIAA 340 (United States-Panama General Claims Commissfoaitain German Interests in
Polish Upper SilesiaP.C.1.J. Ser. ANo. 7 (1926), at p. 19, and the decision of the European Court
in theDe Beckercase ECHR Ser. Avol. 4 (1962).

108 Commentary to article 20, para. (6).

108 |pid., para. (8). See B. Conforti, “Obblighi di mezzi e obblighi di risultato nelle convenzioni di diritto
uniforme”, Rivista di diritto internazionale privato e processualel. 24, 1988, p. 233.

110 Commentary to article 20, para. (5).
11 bid.

112 AJCN.4/488, p. 66.

113 1bid., p. 67.



A/CN.4/498

“there is a certain danger in establishing provisions that are too abstract in nature, since
it is difficult to anticipate their scope and application. Such provisions, rather than
establishing greater legal certainty, might be abused as escape clauses detrimental to
customary international law. They may also seem impractical to States less rooted in
the continental European legal traditioredause such abstract rules do not easily lend
themselves to the pragmatic approach normally prevailing in international law ... In
sum, the German Government is not quite sure whether the complicated differentiations
set out in articles 20, 21 and 23 are really necessary, or even desitgble.”

The United Kingdom is concerned that “the fineness of the distinctions drawn between
different categories of breach may exceed that which is necessary, or even helpful, in a
statement of the fundamental principles of State responsibility [and] that it may be difficult
to determine the category into which a particular conduct fals”. As to article 21 in
particular, while it regards the basic propositions as “uncontroversial”, it rejects the
interpretation given to them in the commentary, especially as concerns obligations with
respect to the treatment of foreigners and their propétty.

Relationship between the distinction as applied in national and international law

57. The distinction between obligations of conduct and result derives from civil law systems.
It is not known to the common law; hence, perhaps, the limited treatment of it in the English
literature!” The function of the distinction, for example in French law, is lucidly explained
by Combacau:

“Itis ... the degree of probability of the achievement of the creditor’s objective which
controls the nature of the obligation imposed on the debtor: where its achievement is
highly probable, the law or contract institutes obligations of result; where [the
achievement of the objective] is essentially more unpredictable, [the law or contract]
limits itself to reducing the risk and engaging only an obligation of mealis.”

In other words, in the civil law understanding, obligations of resulbive in some measure

a guarantee of the outcome, whereas obligations of conduct are in the nature of best efforts
obligations, obligations to do all in one’s power to achieve a result, but without ultimate
commitment. Thus a doctor has an obligation of conduct towards a patient, but not an
obligation of result; the doctor must do everything reasonably possible to ensure that the
patient recovers, but does not undertake that the patidintecover. Under this conception,

it is clear that obligations of result are more onerous, and breach of such obligations
correspondingly easier to prove, than in the case of obligations of conduct or means.

58. By contrast, in the form presented by articles 20 and 21 and explained in the
commentary, the distinction is drawn on the basis of determinacy, not risk. An obligation of
conduct is an obligation to engage in more or less determinate conduct. An obligation of result

114 |bid.
115 AJCN.4/488, p. 46.

Ibid., pp. 68—69. Article 20, on the other hand, could in its view be merged with article 16: ibid., p.
47.

17 cf. Brownlie, State Responsibility — Part(L983), at p. 241.
118 Combacau, loc. cit., p. 196. See also Dupuy, loc. cit., pp. 47-48. See generally K. Zwiegert and H.

Kotz (trans. A. Weir) An Introduction to Comparative LagDxford, Clarendon, 2nd ed., 1992), p.
538.
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is one that gives the State a choice of meths. Itis for this reason that obligations of result
are treated in the commentary as in some Igagonerous than obligations of conduct, where
the State has little or no choice as to what it will'd6.  In international law:

“The root of the distinction lies henceforth in the degree of freedom allowed the
obligated party in the choice of means by which it may fulfil the obligation, and no
longer in the more or less unpredictable nature of the expected résult.”

The difference is worth noting. In adopting what was originally a civil law distinction, the
draft articles have nearly reversed its effect. But of course it does not follow that a distinction
which has a clear meaning and rationale in national legal systems will necessarily be applied
in the same way in international law. It is necessary to treat the issue in the terms adopted by
the draft articles, even if these are not those of any particular system of national law.

The distinction between obligations of conduct and result in the |Bggahture

59. Even those writers familiar with the distinction as it is drawn in civil law systems
express serious doubts as to its usefulness in the draft articles. According to Tomuschat, for
example,“[d]ifficult to apply, the distinction between obligations of conduct and obligations

of result provides little help to those having to determine whetheeadir of an international
obligation has occurred® The impact that the distinction may have on the determination
of the time factor in the commission of an internationally wrongful act has often been
mentioned?®* Most writers, however, consider the distinction to be of limited value. For
example, it has been stressed that “there is not always a clear-cut line between the two types
of obligations, in addition to the fact that they may be intertwined to such an extent that they
lose their distinguishing feature$® Overall, there is little support in the literature for
retaining this distinction, at least in the manner adopted on first reading. Even though
Combacau believes the distinction to be “indispensable in princifile”, he concludes his study
by questioning ...

119 Commentary to article 20, para. (2), and to article 21, para.(1). See also Daillier et Fiist, (
international publi¢ 6th ed., 1999), referring to the “permissiveness with regard to means” as the
decisive criteria of the distinction (p. 746, para. 473).

120 Thus B. Stern, “Responsabilité internationalRépertoire international Dalloz1998, para. 64,
describing the obligation of conduct incumbent to a State as “more restrictive, since it has both the
obligation to achieve a certain result and the obligation to use, in so doing, certain means established
by international rules”.

121 combacau, loc. cit., pp. 201-202.

122 wwhat is a ‘Breach’ of the European Convention on Human RightsEgsays in Honour of Henry G.
Schermersp. 335. See also P. M. Dupuy, “Le fait générateur de la respalitgaibternationale des
Etats” (1984), vol. 188Recueil des courg. 47 and G Lysén, for whom “it would seem that the
proposals by the ILC do not provide any workable tools but rather contribute to confus§itate
Responsibility and International Liability of States for Lawful Acts. A Discussion of Principles
(lustus Férlag, Uppsala, 1997), p. 63.

123 For Daillier and Pellet, in the case of an obligation of result, “It is necessarywait.until the
various stages of a ‘complex ... State act’ have run their course before a breach of an international
obligation can be determined” (loc. cit., p. 748, para. 473; emphasis added). See also J. Combacau,
loc. cit., p. 184, and P. M. Dupuy, loc. cit., pp. 44-45.

124 G, Lysén, loc. cit., p. 62, who also refers to articles 194 and 204 (1) of the Law of the Sea Convention,
previously analysed for the same purposes by P. M. Dupuy (loc. cit., pp. 49-50). Examining the
criteria as defined in the commentaries to articles 20 and 21, J. Combacau states that “the obligations
of result in article 21 come down to a single type, and they are not easily distinguishable from the
obligations of conduct in article 20" (loc. cit., p. 190).

125 oc. cit., p. 184.
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“the validity of notions such as means, conduct, result, objective ... being applied to
rules in cases where what at first appears to be the result of a behaviour is itself a
behaviour, and where each of the means offered to the party fulfilling the obligation
still provides for a choice of meang2®

The distinction between obligations of conduct and result in international case law

60. Given this indifferent response to articles 20 and 21, the question must be whether
courts and tribunals have nonetheless found the distinction useful in deciding actual cases.
In practice those articles have only occasionally been referred to. The distinction between
obligations of conduct and of result was not adverted to inRffgomatic and Consular
Personnetase, for example. But three cases may be mentioned in which the distinction was
used, to some extent at least.

61. IntheColozzacase!?” the European Court of Human Rights was concerned with the
trial in absentiaof the claimant, who had no actual notice of the trial, was sentenced to six
years' imprisonment and had not been allowed subsequently to contest his conviction. He
claimed that he had not had a fair hearing, contrary to article 6 (1) of the Convention. The
Court noted that:

“The Contracting States enjoy a wide discretion as regards the choice of the means
calculated to ensure that their legal systems are in compliance with the requirements
of article 6 (1) in this field. The Court’s task is not to indicate those means to the States,
but to determine whether the result called for by the Convention has been achieved ...
For this to be so, the resources available under domestic law must be shown to be
effective and a person ‘charged with a criminal offence’ who is in a situation like that
of Mr. Colozza must not be left with the burden of proving that he was not seeking to
evade justice or that his absence was du®toe majeure’?®

The Court thus held that the applicant’s case “was at the end of the day never heard, in his
presence, by a ‘tribunal’ which was competent to determine all the aspects of the n¥dtter.”
But, as Tomuschat points out, it reached this conclusion not simply by comparing the result
required (the opportunity for a trial in the accused’s presence) with the result practically
achieved (the lack of that opportunity in the particular case). Rather the Court examined what
more Italy could have done to make the applicant’s right “effective”. It is true that the
obligation of result embodied in article 6 (1) might be expressed as an obligation to provide
an effective right to be tried in one’s presence, but that simply reformulates the question to
be decided. It is doubtful whether the distinction between obligations of conduct and result
assisted the Court to decide that question.

126 |bid., p. 204.
127 ECHR, Ser. Avol. 89 (1985).

128 |bid., at para. 30, citingPe Cubber ECHR, Ser. Avol. 86 (1984), p. 20 (para. 35). Compare
Plattform ‘Arzte fiir das Lebenin which the Court gave the following interpretation of article 11:
“While it is the duty of Contracting States to take reasonable and appropriate measures to
enable lawful demonstrations to proceed peacefully, they cannot guarantee this absolutely and
they have a wide discretion in the choice of the means to be used ... In this area the obligation
they enter into under article 11 of the Convention is an obligation as to measures to be taken
and not as to results to be achieved”.
ECHR, Ser. Avol. 139 (1988), para. 34. In tHeolozzacase, by contrast, the Court used similar
language but concluded that the obligation was an obligation of result.
128 ECHR, Ser. Avol. 89 (1985), at para. 32.

130 |bid., at para. 28.
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62. Perhaps a more interesting example wasth8l case, decided by a Chamber of the
Courtincluding Judge Ago. The principal question there was whether the requisition of ELSI's
plant by the Mayor of Palermo (which led to ELSI's bankruptcy and subsequent forced sale
of assets at an undervaluation) was irdch of various provisions of a bilateral FCN Treaty
and Supplementary Agreement. The United States religdr alia, on article | of the
Supplementary Agreement, which provided that:

“The nationals, corporations and associations of either High Contracting Party shall
not be subjected to arbitrary or discriminatory measures within the territories of the
other High Contracting Party resulting particularly in: (a) preventing their effective
control and management of enterprises ... or, (b) impairing their other legally acquired
rights and interests in such enterprises ...”

The requisition of the plant was subsequently held to be unlawful under Italian law and
damages were awarded by the Italian courts. But the United States argued that, the requisition
having been the actual trigger for the liquidation, those damages did not reflect the actual loss.
Accordingly the requisition was an arbitrary measure contrary to article I.

63. In his dissenting opinion, Judge Schwebel supported this conclusion by reference to
the distinction between obligations of conduct and result as embodied in articles 20 and 21.
He classified article | as embodying an obligation of result, on the ground that:

“The particular objects of the obligation not to subject such corporations to arbitrary
or discriminatory measures are very specifically set out. But the particular means of
achieving these objects are not. Thus ... the obligation of article | would seem to be an
obligation not of means but of result, as international treaty obligations concerning the
protection of aliens and their interests normally are. Nevertheless, it does not follow
... that Italy is absolved of its arbitrary treatment of ELSI and the interests of its
shareholders in ELSI by reason of the administrative and judicial proceedings which
followed the requisition ... In the current case, Italy did not achieve the specified result,
namely relieving ELSI of the effects of the arbitrary measure of requisition. It did not
achieve the specified result in general, or in respect of the very particular objects set
out in subparagraphs (a) and (b) of article I ...

“It may of course be maintained that, even in the absence of the requisition, ELSI would
have gone bankrupt ... But this conclusion does not take account of the fact ... that, if
the requisition had not been imposed when it was imposed, ELSI would have been
enabled to realize materially more from its assets than in fact was realized ... It
accordingly follows that ELSI was not placed in the ftims it would have been in had
there been no requisition. The equivalent result was not attained by Italian
administrative and judicial processes, however estimable they were. Thus, in my view,
those processes do not absolve Italy of having committed an arbitrary act within the
meaning of the Treaty's Supplementary Agreemé#t.”

By contrast, the Chamber reached the opposite conclusion without any analysis of the
distinction. It held, first, that ELSI's loss of control over its assets, looking at the matter
broadly and realistically, resulted from its insolvency and not from the requisition. Secondly,
however, article | was to be read as a general prohibition of “arbitrary or discriminatory
measures”, not limited to the specific purposes set out. The reason there had been no breach
of article I, in the Chamber’s view, was that the Mayor’s decision, albeit unlawful under Italian
law, was not “arbitrary” in the sense of articlé®’. Thus the majority did not need to decide

131.C.J. Reports 198%. 15, at pp. 117, 121.
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132 |bid., at pp. 72, 75-77 (paras. 121, 126-130).
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whether the opportunity for appeal from that decision remedied the arbitrariness. Rather the
fact that the decision “was consciously made in the context of an operating system of law and
of appropriate remedies of appeal” was a reason for not judging it to be arbitrary in the first
place!s?

64. One can agree with Judge Schwebel that, if the requisition had been considered
“arbitrary”, and if it was the real cause of ELSI’s loss, then the limited damages obtained some
years later from the Italian courts would not have “cured” the breach. But how did it affect
the outcome of the case to classify article | as an obligation not to produce the result of
arbitrary treatment, as distinct from an obligation (of conduct or of means) not to engage in
arbitrary conduct? There seems to have been a difference between the majority and the
minority as to the interpretation of the term “arbitrary” in article I, and there was certainly

a difference between them in the appreciation of the facts. But it does not seem that the
distinction between obligations of conduct and result made any difference in either of these
respects, or actually contributed to an analysis of the issues.

65. A third example is the recent decision of the Iran-United States Claims Tribunal in
Islamic Republic of Iran v. United States of America, Cases Nos. A15(1V) and*AP4e

case involved an Iranian claim that the United States had breached its obligation, under
General Principle B of the General Declaration contained in the Algiers Accords of 19 January
1981, “to terminate all legal proceedings in United States courts involving claims of United
States persons and institutions against Iran and its State enterprises ... and to bring about the
termination of such claims through binding arbitration”. Rather than terminate cases pending
before its courts, the United States acted to suspend them, the suspension to be lifted upon
a decision of the Tribunal that it lacked jurisdiction over the cl&fm. The United States argued
that this was the only practical method available to it, and that the linking of the termination
of legal proceedings and of claims in General Principle B showed that its approach was
reasonable. In other words (though neither party used the terminology of articles 20 and 21),
it argued that General Principle B embodied an obligation of result — the result being the
termination of pending proceedings — and that the means adopted within its own legal system
were adequate to achieve that result in practice. This is reminiscent of the view, expressed
in the commentary to article 21, that obligations of result are in some sense less onerous than
obligations of conduct because of the element of discretion in achieving the result that is left
to the State concerned.

66. The Tribunal held, on the interpretation of the Declaration, that the obligation to
terminate litigation applied only to cases falling within its own jurisdiction, but that the
obligation to terminate cases that did fall within its jurisdiction was not satisfied by mere
suspension. In reaching this conclusion, it was not enough to rely on the apparently clear
language of the Declaration:

“The Tribunal must analyse the matter further. Obligations under General Principle
B are, generally speaking, obligations of ‘result’, rather than of ‘conduct’ or ‘means’.
Although it could be said that the United States, by suspendinlitipation rather than
terminating it, failed to comply with its obligations under the Algiers Declarations, the
Tribunal cannot confine itself to a strictligeral or grammatical interpretation of those
Declarations but must also test the method chosen by the United States ... against the

133 |bid., p. 77 (para. 129).

134 pward No. 590-A15(1V)/A24-FT, 28 Bcemberl998. This was a decision of the Full Tribunal
(Skubiszewski, President; Broms, Arangio-Ruiz, Noori, Aldrich, Amellisdn, Aghahosseini,
Duncan, Members).

135 seeDames & Moore v. Regam53 US 654 (1981).
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object and purpose of those Declarations. The answer to the question whether
suspension fulfilled the function of termination depends on practice. Thus, the test is
in factual evidence.

Unless otherwise agreed by treaty, general international law permits a State to
choose the means by which it implements its international obligations within its
domestic jurisdiction. Nonetheless, a State’s freedom with respect to the choice
of the means for implementing an international obligation is not absolute. The
means chosen must be adequate to satisfy the State’s international obligation, and
they must be lawful %

The Tribunal went on to hold that, “by adopting the suspension mechanisms provided for in
Executive Order 12294, the United States adhered to its obligatinder the Algiers
Declarations only if, in effect, the mechanism resulted in a termination of litigation as required

by those Declarations®™ The test of whether the litigation had been “in effect” terminated
was whether the Islamic Republic of Iran was “reasonably compelled in the prudent defense
of its interests to make appearances or file documents in United States courts subsequent to
19 July 1981” in respect of pending litigation within the jurisdiction of the Tribunal, or any
other claims filed with the Tribunal until they were dismissed for want of jurisdictién. The
costs of such prudent defence, including the reasonable costs of monitoring suspended cases,
would be recoverable in a second phase of the proceedings.

67. Pending the determination of these factual issues, the case is incomplete, and detailed
comment on it would not be appropriate. Two points can be made, however. First, the Tribunal
did apply the distinction between obligations of conduct and result, very much in the way
envisaged in the commentary to articles 20 and 21 (though it made no reference to those
articles). The effect of doing so was to give the United States some flexibility in the way it
implemented General Principle B, though it was still required to produce the “result” of
termination for cases within the jurisdiction of the Tribuidl.  Secondly, the Tribunal reached
its conclusions exclusively by the interpretation of the relevant agreements in their context
and having regard to their object and purpose; in other words, at that stage of the proceedings
it was not concerned with the secondary rules of responsibility at all. To that extent the
decision confirms that the distinction between obligations of conduct and result concerns the
classification of primary obligations, i.e. it concerns primary not secondary rules of
responsibility. Thirdly, however, it is not apparent that the Tribunal's decision would have
been any different in substance, if not in form, had it classified the obligation as an obligation
of conduct (the conduct of terminating thgation) rather than an obligation of result (the
result of the litigation being terminated). Presumably, the same considerations would have
applied to the obligation in either case.

68. This brief review suggests that the distinction between obligationsrafiect and result

can be used as a means of the classification of obligations, but that it is not used with much
consistency. In each case the question was one of interpretation of the relevant obligation,
and the value of the distinction lies in its relevance to the measure of discretion left to the
respondent State in carrying out the obligation. That discretion wasssarily constrained

Award No. 590-A15(1V)/A24-FT, at para. 95.

Ibid., at para. 99.

Ibid., at para. 101.

Thus, the Tribunal held, for the United States to allow new cases to be filed solely for the purposes of
tolling limitations was a breach of General Principle B: tolling limitations could have been lawfully
achieved by means other than allowing the filing of suit, but General Principle B specifically
prohibited “all further litigation” in claims within the Tribunal’s jurisdiction for any reason at all.

Ibid., at para. 131.
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by the primary rule, and the crucial issue of appreciation was, to what extent? The distinction
may help in some cases in expressing conclusions on this issue: whether it helps in arriving
at them is another matter.

Human rights obligations as “obligations of result”

69. The commentary to article 21 insists that standard obligations as to the treatment of
persons by the State, whether in the field of human rights or diplomatic protection, involve
what might be called “extended obligations of result”, and that they are covered by article
21 (2). The consequence is that these obligations are not breached by the enactment of
legislation until that legislation is definitively given effect. In other words, it is the application

of the legislation in the particular case, taken together with the subsequent failure of the State
to remedy any resulting grievance, that constitutes the breach. Until then gaetbis merely
apprehended. This view is graphically represented by Combacau in the following terms:

“when the International Covenant on Civil and Political Rights provides, on the one
hand, that ‘No one shall be subjected to arbitrary arrest or detention’ ... and, on the other
hand, that ‘Anyone who has been the victim of unlawful arrest or detention shall have
an enforceable right to compensation’ ... it lays down two rules that have as their
counterpart in domestic law two State obligations, the one primary and the other
subsidiary; however, with regard to international law, it establishes only one, which
provides that the State cannot lawfully fail to comply successively with both of these
domestic obligations, and which — admitting the somewhat unpleasant nature of this
formulation — is ultimately interpretable as follows: ‘No State may arbitrarily arrest
or detain an individuatithout offering him or her compensatight4°

But human rights courts and committees do not treat these rights in this way, as the following
brief and selective survey shows.

70. Under the European Convention on Human RightsS&0, péitions may be lodged

by “any person, non-governmental organization or group of individuals claiming to be the
victim of a violation” of the rights in the Convention. In addition, inter-State cases may be
referred to the Court in relation to “any alleged breach of the provisions of the Convention”
and Protocold** Article 41 provides that:

“If the Court finds that there has been a violation of the Convention or the protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

This clearly implies that a violation of the Convention can be established prior to and
independently of the question whether reparation for such a violation is available under the
relevant internal law. And that proposition has never timbted by the Convention organs.

As the Court said in one case:

140 3. Combacau, “Obligations de résultat et obligations de comportement: quelques questions et pas de
réponse”, inMélanges Reutemp. 181, at p. 191 (emphasis adde@hntra, see for example R.
Higgins, “International Law and the Avoidance, Containment and Resolution of Disputes. — General
Course on Public International LawRCADI, 1991-V, vol. 230, pp. 203-204.

141 European Convention on Human Rights (as amended by Protocol 11), articles 34, 35. Local remedies
must be exhausted, and a petition must be brought “within a period of six months from the date on
which the final decision was taken”: article 35.
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“Article 25 [now 34] of the Convention entitles individuals to contend that a law
violates their rights by itself, in the absence of an individual measure of implementation,
if they run the risk of being directly affected by it }%®

71. The International Covenant on Civil and Political Right4 66 likewise distiguishes
between individual and inter-State communications. Under the Optional Protocol, individuals
subject to the jurisdiction of a State party to the Protocol who “claim to be victims of a
violation by that State Party” of rights set forth in the Covenant may present communications
to the Human Rights Committé&.  In considering those communications, the Committee has
always required that the impact of State action be such that the person concerned is
individually a “victim”, and it has refused to examine State legislation in the abstract. On the
other hand, it does not require that a victim should necessarily have been prosecuted or
otherwise penalized. In certain cases the mere existence of legislation may involve a breach
of the Convention; in other cases a sufficiently imminent and direct threat of action will justify
treating a person as a victim. The test has been summarized in the following words:

“provided each of the authors is a victim within the meaning of article 1 of the Optional
Protocol, nothing precludes large numbers of persons from bringing a case under the
Optional Protocol. The mere fact of large numbers of petitioners does not render their
communication aactio popularis... For a person to claim to be a victim of a violation

of a right protected by the Covenant, he or she must show either that an act or an
omission of a State party has already adversely affected his or her enjoyment of such
right, or that such an effect is imminent, for example on the basis of existing law and/or
judicial or administrative decision or practic&*

These limitations derive from the provisions of the Optional Protocol, as interpreted by the
Committee. Inter-State communications are subject to a different formula. Under article 41
of the Covenant, such communications may be brought by a State Party which has accepted
the procedure and which claims that another such State Party “is not fulfilling its
obligations”!*®* So far this procedure has not been used, but it could conceivably involve a
challenge to a law as such.

72. TheInter-American Court of Human Rights applies essentially the same principle in
determining whether there has been a breach of the American Convention on Human Rights
of 1969. In its advisory opinion o@ompatibility of Draft Legislation with Article 8 (2) (h)

142 Norris Case ECHR Ser. Avol. 142 (1988), para. 31, citin§lass Casgibid., vol. 28 (1978), at para.
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33;Marckx Caseibid., vol. 31 (1979), at para. 29phnston Casgibid., vol. 28 (1978), at para. 33.
See alsointer alia, Dudgeon Casgibid., vol. 45 (1981), para. 4Modinos Caseibid., vol. 259
(1993), at para. 24.

143 Optional Protocol, article 1. The exhaustion of local remedies rule applies: article 5 (2) (b).
144 £ W. and Others v. Netherland§CPR/C/47/D/429/1990 (1993), paras. 6.3—-6.4. See altey, alia,

Aumeeruddy-Cziffra v. Mauritiy®©fficial Records of the General Assembly, Thirty-sixth Session,
Supplement No. 407/36/40), at p. 134 (1981), para. 9 Hertzberg and Others v. Finlandbid.,
Thirty-seventh Session, Supplement No(4/37/40), at p. 161 (1982), para. 9.Bisabled and
handicapped persons in Italy v. Itglibid., Thirty-ninth Session, Supplement No.(#039/40), at p.

197 (1984), para. 6.Ballantyne and Others v. Canad@CPR/C/47/D/359/1989 and 385/1989/Rev.
1(1993), para. 10.4 (“where an individual is in a category of persons whose activities are, by virtue of
the relevant legislation, regarded as contrary to law, they may have a claim as ‘victims’ within the
meaning of article 1 of the Optional ProtocolMponen v. AustraliaCCPR/C/50/D/488/1992 (1994),
para. 5.1Bordes and another v. Franc€CPR/C/57/D/645/1995 (1996) paras. 5.4-5.5.

145 |CCPR article 41 (1). The requirement is stated slightly differently in article 41 (1) (a): “is not giving

effect to the provisions of the present Covenant”. There is no requirement that the communication
relate to any specified individual, but available local remedies must have been exhausted: article
41 (1) (c).
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of the American Convention on Human Righls Inter-American Court was asked several
general questions arising from a controversy about a draft law which, if enacted, would have
clearly violated commitments of the State concerned under the Convention. On the question
whether a mere law could of itself violate an obligation of result, the Court said:

“a law that enters into force does not necessarily affect the legal sphere of specific
individuals. The law may require subsequent normative measures, compliance with
additional conditions, or, quite simply, implementation by State authorities before it
can affect that sphere. It may also be, however, that the individuals subject to the
jurisdiction of the norm in question are affected from the moment it enters into force.
Non-self-executing laws simply empower the authorities to adopt measures pursuant
to them. They do not of themselves constitute a violation of human rights. In the case
of self-executing laws ... the violation of human rights, whether individual or collective,
occurs upon their promulgation. Hence, a norm that deprives a portion of the population
of some of its rights — for example, because of race — automatically injures all the
members of that race .**

After analysing the specific provisions of the Convention, and referring with approval to the
European jurisprudence, the Court concluded that:

“The contentious jurisdiction of the Court is intended to protect the rights and freedoms
of specific individuals, not to resolve abstract questions. There is no provision in the
Convention authorizing the Couninder its contentious jurisdiction, to determine
whether a law that has not yet affected the guaranteed rights and freedoms of specific
individuals is in violation of the Convention. The Court finds that the promulgation of

a law that manifestly violates the obligations assumed by a State upon ratifying or
acceding to the Gnvention constitutes a violation of that treaty and, if such violation
affects the guaranteed rights and liberties of specific individuals, gives rise to
international responsibility for the State in questigfy.”

The suggestion in this passage that international respitihsdrises, following a manifest
violation of the treaty, only “if such violation affects the guaranteed rights and liberties of
specific individuals” requires some explanation. Read literally, it suggests that there can be
a violation of a treaty without any responsibility, which is not in accordance with the
conception of State responsibility contained in the draft artiti&s. It seems however that the
Court was distinguishing here between State respditgifor violation of the treaty per se

and international responsibility under theri@ention’s procedures for direct violation of the
rights of individuals, which alone falls within the Court’s contentious jurisdiction.

73. Tosummarize, this brief review shows a substantially common approach to the problem
on the part of the various human rights bodis. Legislation itself, provided that it is directly

applicable to individuals or that its application is directly threatened, can constitute a breach
of the convention concerned, although whether it does so in a given case requires an

148 Inter-Am Ct HR (Ser. A)No. 12 (1991), at paras. 41-43.

147 |bid., paras. 49-50; also in (1995) 34 ILM 188, at pp. 1199-1201.

148 Especially articles 3 and 16; see para. 11 above.

148 Under the African Charter on Human and People’s Rights of 1981, there is provision both for
communications from States and for other communications (articles 47, 55) to the Commission.
There has so far been no public indication of the Commission’s approach to the questions discussed
here. Although similarities may be found in that respect in the context of European Union law (see,
e.g., Case C-46/9Brasserie du Pécheur SA v. Germafy996] ECR 1-1029, especially paras. 51
and 56), the specific character of EU law limits the value of the comparison. For a general approach
to State liabilityunder EC law see, e.g., P. Craig and G. de BUkdd Law — Texts, Cases and
Materials, Oxford University Press, Oxford, 2nd ed., 1998, pp. 236-253.
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examination of the facts of that case. Subsequent processes within the State may provide
reparation for such a breach, but they are not constitutive'éf it.

74. Areview of the field of diplomatic protection would also, it is believed, reach the same
general conclusion. The point was succinctly made by the United Kingdom:

“In general terms, the United Kingdom Government'’s view is that in a case where
international law requires only that a certain result be achieved, the situation falls under
draft article 21, paragraph 2. The duty to provide a fair and efficient system of justice
is an example. Corruption in an inferior court would not violate that obligation if redress
were speedily available in a higher court. In the case of such obligations, no breach
occurs until the State has failed to take any of the opportunities available to ibtiupe

the required result. If, on the other hand, international law requires that a certain course
of conduct be followed, or that a certain result be achieved within a certain period of
time, the violation of international law arises at the point where the State’s conduct
diverges from that required, or at the time when the period expires without the result
having been achieved. Denial of a right of innocent passage, or a failure to provide
compensation within a reasonable period of time after the expropriation of alien
property, are instances of violations of such rules. Recourse to procedures in the State
in order to seek ‘correction’ of the failure to fulfil the duty would in such cases be
instances of the exhaustion of local remedi&s.”

75. Ofcourse, there may be specific contexts in which the State does have a right to affect
the rights of individuals provided compensation is payable. This is, in general, the case with
expropriation of property for a public purpose, and the reason is precisely because in that
context the right of eminent domain is recognized. But there is no right of eminent domain

in relation to the arbitrary treatment of persons. There are also cases where the obligation
is to have ssystenof a certain kind, e.g. the obligation to provide a fair and efficient system

of justice. There, systematic considerations enter into the question of breach, and an aberrant
decision by an official lower in the hierarchy, which is capable of being reconsidered, does
not of itself amount to an unlawful aét?>  This is the example given by the United Kingdom

in the passage quoted above. Systematic obligations have to be applied to the system as a
whole. But many human rights obligations are not of this kind: for example, in cases of torture
or arbitrary killing by State officials, the violation would be immediate and unqualifiéd.

150 On the possibility that the enactment of a legislation may per se constitute a breach by a State of its
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obligations, provided it has a direct application on the individual, see, among others, C. F.
Amerasinghelocal Remedies in International La\@rotius, Cambridge, 1990, pp. 209-210; A. A.
Cancado TrindadeThe Application of the Rule of Exhaustion of Local Remedies in International
Law, Cambridge University Press, Cambridge, 1983, pp. 201-206; H. Oiplagsponsabilité de

I’Etat pour violation des droits de 'homme — Problémes d’imputati®adone, Paris, 1994, pp.
20-22.Contra see P. Cahier, “Changements et continuité du droit international — Cours général de
droit international public’RCADI, 1985-VI, vol. 195, pp. 261-263.

151 AJCN.4/488, pp. 68-69.

152 Similarly, a temporary swamping of the system by litigation, causing unexpected delays, does not
involve a breach “if the State takes appropriate remedial action with the requisite promptdegs?:
Alimentaria SandersECHR Series ANo. 17 (1989), at p. 15 (para. 40).

153 On further analysis it is probable that an obligation to provide a fair and efficient system of justice
contains diverse elements, including certain obligations “of result” (e.g. the right to a judge) and
others “of conduct”. In short, it is a hybrid. Cf. Tomuschat, “What is a ‘Breach’ of the European
Convention on Human Rights”, at p. 328. Another clear example is the obligation of respect for family
life: cf. the decision of the European Court of Human Rights as analysed iMaekxcase ECHR
Series Avol. 31 (1979), and later decisions.
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76. It may be (as the United Kingdom notes) that the problem which has been analysed here
is more one of the commentary to article 21 than of the text if§&lf.  But the analysis suggests
a number of conclusions.

The primacy of primary rules and of their interpretation

77. First, while it may be possible accurately to classify certain obligations as obligations
of conduct or result, and while that may illuminate the content or application of the norms
in question, such a classification is no substitute for the interpretation and application of the
norms themselves, taking into account their context and their object and purpose. The problem
with articles 20 and 21 is that they imply the need for an intermediate process of classification
of obligations before questions of breach can be resolved. But in the final analysis, whether
there has been a breach of an obligation depends on the precise terms of the obligation, and
on the facts of the case. For example, it makes a difference that the obligations of States in
the field of humanitarian law are expressly “to respect and ensure respect” for the relevant
norms® In other contexts, where different language is used, the position may be different.
Taxonomy may assist in the interpretation and application of primary rules, but is ntitatés

for it.

78. This conclusion follows also from the analysis of the obligation of States in relation to
torture, given by the International Tribunal for the Former Yugoslavia in a recent case. The
Tribunal said:

“Normally, the maintenance of passage of international legislation inconsistent with
international rules generates State responsibility and consequently gives rise to a
corresponding claim for cessation and reparatiaio(sensiionly when such legislation

is concretely applied. By contrast, in the case of torture, the mere fact of keeping in force
or passing legislation contrary to the international prohibition of torture generates
international State responsibility. The value of freedom from torture is so great that it
becomes imperative to preclude any national legislative act authorizing or condoning
torture or at any rate capable of bringing about this effét.”

In other words, whether the enactment of inconsistent legislation constitutes of itself a breach
of international law depends on the content and importance of the primary rule.

The diversity of primary rules

79. Secondly, itis difficult to overstate the immense variety of primary rules and the very
different ways in which they are formulated. The means for achieving a result can be stated
with many degrees of specificity. The ends to be achieved may, depending on the
circumstances, dictate the necessary means with precision. Means and ends can be combined

154 The issue re-emerges, however, in the context of article 22 (exhaustion of local remedies): see paras.
138-146 below.

155 See theNicaragua case (Merits)l.C.J. Reports 1986p. 14, at p. 114 (para. 220)), referring to
article 1 common to the four Geneva Conventions of 1949; cf. L. Condorelli and L. Boisson de
Chazournes, “Quelques remarques a propos de I'obligation des Etats de ‘respecter et faire respecter’ le
droit humanitaire en ‘toutes circonstances™,Studies and Essays on International Humanitarian
Law and Red Cross Principles in Honor of Jean Pigt8tinarski, ed.), Nijhoff, Dordrecht, 1984,
pp. 17-35; N. Levrat, “Les conséquences de I'engagement pris par les Hautes Parties contractantes de
‘faire respecter’ les Conventions humanitaires”Mise en ceuvre du droit international
humanitairg Nijhoff, Dordrecht, 1989, pp. 263-296.

156 |nternational Tribunal for the Former Yugoslavia (Judges Mumba, Cassese, Rraggcutor v. Anto
Furundzija judgement of 10 Decembdi998, para. 150; see also ibid., para. 149.
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(f)

in various ways®’ For example, take the common case of a “best efforts” obligation to achieve
a particular result. This is quite precisely not an obligation of result, but rather, depending
on its formulation, an obligation to take such steps as are reasonably required and available
to the State concerned with a view to achieving the result specified. Provided the State takes
some action to that end, not obviously inadequate or inappropriate, no issue of breach may
arise. But if it becomes clear that the result is likely not to be achieved, and that there are
further steps open to the State which would achieve it, then the incidence of the obligation
in those circumstances may become more rigorous, and even tend towards an obligation of
result!®® Thus in practice, obligations of conduct and obligations of result present not a
dichotomy but a spectruni?

The particularity of the distinction between obligations of conduct and result

80. Thirdly, not all obligations can be classified as either obligations of conduct or of result.
There can be hybrids, for example, and the draft articles themselves distinguish a further
“type”, obligations of prevention. Before reaching any conclusions on articles 20 and 21, it
is useful to look at such obligations.

Article 23: Breach of an international obligation to prevent a given event
81. Article 23 provides as follows:

“When the result required of a State by an international obligation is the
prevention, by means of its own choice, of the occurrence of a given event, there is a
breach of that obligation only if, by the conduct adopted, the State does not achieve that
result.

82. Article 23 continues the analysis of the different kinds of obligations (obligations of
conduct/obligations of result) covered by articles 20 and 21. The commentary deals with
obligations of prevention in the following way:

“The characteristic feature ... is precisely the notion of an event, i.e. an act of man or
of nature which, as such, involves no action by the State ... [I]f the result which the
obligation requires the State to ensure is that one or another event should not take place,
the key indication of breach of the obligation is the occurrence of the event, just as the
non-occurrence of the event is the key indication of fulfilment of the obligation ... [T]he
non-occurrence of the event is the result that the State is required to ensure, and it is
the occurrence of the event that determines that the result has not been achiéved.”

83. The commentary goes on to assert that in the cases of obligations of prevention, the mere
failure to prevent is not a sufficient condition for responsibilityhaligh it is a necessary one:

“The State can obviously be required only to act in such a way that the possibility of the event
is obstructed, i.e. to frustrate the occurrence of the event as far as lies within its péwer.”
Thus, obligations of prevention are inherently obligations to take all reasonable or necessary

157 A point made by G. LysérState Responsibility and International Liability of States for Lawful Acts.

A Discussion of Principle§1997) pp. 62-63.

158 See para. 86 below.

158 As pointed out in a number of Government comments: see para. 56 above.
160 Commentary to article 21, para. (35).

161 Commentary to article 23, para. (6).
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measures to ensure that the event does not occur. They are not warranties or guarantees that

an event will not occui®?

Government comments on article 23

84. France remarks that “the somewhat obscurely worded article 23 ... relates to rules of
substantive law, which classify primary obligations. It thus has no place in a draft of this
kind”.**Germany agree$* The United Kingdom regards article 23 as uncontroversial but
also unnecessary; in its view it can be deleted or combined with articte®21.

The content of obligations of prevention

85. Itistempting to analyse obligations of prevention as “negative” obligations of result.
For such obligations, the result in question is not the occurrence of something but its non-
occurrence. On the other hand, whether this is so depends on the interpretation of the
particular primary rule. The comment#ty gives as an example of an obligation of prevention,
article 22 (2) of the Vienna Convention on Diplomatic Relations, which provides that:

“The receiving State is under a special duty to take all appropriate steps to protect
the premises of the mission against any intrusion or damage and to prevent any
disturbance of the peace of the mission or impairment of its dignity.”

According to the commentary, this is an obligation “whose breach similarly takes place only
if that result [i.e. intrusion, damage or disturbance] can be seen not to have been ef%ured”.

86. Although there are obligations of prevention in the sense explained in the commentary,
it is clear that article 22 (2) of the 1961o@vention is not such an obligation. If anything,

itis an obligation of conduct. No doubt it does not involve a warranty or guarantee against
intrusion; but it is a continuing obligation on the host State to take all appropriate steps to
protect the mission, which becomes more demanding if for any reason the mission is invaded
or disturbed. In th€ase concerning United States Diplomatic and Consular Staff in Tehran
the International Court referred to these and other provisions of the Convention as imposing
on the receiving State “the most categorical obligations ... to take appropriate steps to ensure
the protection of” the United States missions and their persofihel. It went on to hold that,
through its inaction in the face of various threats from the militants:

“the Iranian Government failed altogether to take any ‘appropriate steps’ to protect the
premises, staff and archives of the United States mission against attack by the militants,
and to take any steps either to prevent this attack or to stop it before it reached its
completion ... [I]n the opinion of the Court ... the failure of the Iranian Government to
take such steps was due to more than mere negligence or lack of appropriate means ...
This inaction of the Iranian Government by itself constituted clear and serious violation

162 On the other hand, neither are they “obligations of due diligence” in the ordinary sense. Such an
obligation would be breached by a failure to exercise due diligence, even if the apprehended result did
not occur: Commentary to article 23, para. (4), note 6.

183 bid.

184 |bid., p. 67.

165 |bid., p. 72.

166 Commentary to article 23, paras. (4), (12), note 19. See also the comments by Denmark (on behalf of
the Nordic countries), cited above, para. 56.

Ibid., para. (12). According to the commentary, diplomatic protests made at an earlier time are
concerned with securing performance of the obligation and do not raise issues of responsibility; ibid.
168 |.C.J. Reports 1980p. 3 at p. 30 (para. 61).
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of Iran’s obligations to the United States under the provisions of article 22, paragraph
2..mee

Moreover, the interpretation of article 22 (2) favoured in the commentary is an undesirable
one in principle; States should not be able to neglect that “special duty” on the basis that
intrusion, damage or disturbance has not yet occurred and may never occur.

87. Abetter example of an obligation of prevention, also mentioned in the comméfitary,

is the principle enunciated in th&ail Smelterarbitration, that a State should use its best
efforts to prevent cross-border damage by pollution to a neighbouring State. The commentary
goes on to assert that, “[e]ven in the specific case of an obligation to prevent an event, the
presence of damage is not an additional condition for the existence of an internationally
wrongful act”!™ This is true if the situation which has to be prevented is not defined in terms
of the occurrence of damage, butitaybe so defined. States can assume obligations to
prevent damage to particular persons or to the territory of other States, and it may be that on
the proper interpretation of the particular obligation it is the occurrence of the damage which
triggers responsibility, rather than the failure to take steps to prevent it.

Conclusions on articles 20, 21 and 23

88. For the reasons given aboVé, the Special Rapporteur believes that article 21 (2) is
an over-elaboration and a possible source of misunderstanding, and that it should be deleted.
The essential difficulty lies in the notion of an obligation of result which, notwithstanding
aprima faciebreach, nonetheless “allows that this or an equivalent result may nevertheless
be achieved by subsequent conduct of the State”. No doubt primary rules can take manifold
forms, and a primary rule might allow a State to rescue itself from a breach by remedial action
which would have the effect not merely of providing reparation but of cancelling out the earlier
breach entirely. But this isnusual™ If the breach of an obligation is merely threatened,
preventive or remedial action may be called for, but the breach will by definition not yet have
occurred. Ifit has occurred, subsequent conduct may mitigate its effects, or may (by providing
an effective local remedy) eliminate the underlying grievance. But it is misleading in the latter
case to suggest that there was never a breach.

89. Turning to the basic distinctions between obligations of conduct, result and prevention,
as setoutin articles 20, 21 (1) and 23, there is clearly a strong case for simply deleting them.
They have been criticized by a number of Governments as-mftned!’* They have been
widely criticized in the literaturé”™ Their relationship to similar conceyigler national law

is obscure and even contradictéfy.

169 |bid., at pp. 31-32 (paras. 63, 67). The Court concluded that the Iranian conduct “clearly gave rise to
repeated and multiple breaches of the applicable provisions of the Vienna Conventions even more
serious than those which arose from their failure to take any steps to prevent the attacks on the
inviolability of these premises” (ibid., at p85-36 (para. 76)). See also S. RoserBreach of
Treaty, pp. 50, 67. This point was also made by Germany in its comments: A/CN.4/488, p. 67.

170 Commentary to article 23, para. (11). For the decision see (1938 and 1941) 3 UNRIAA 1905.

171 Commentary to article 23, para. (5).

172 See paras. 69-75 above.

173 More usually, an obligation may specify alternative modes of compliance (e.quthéedere aut
judicare obligation in extradition law), in which case, even if one mode is precluded, the other
remains. But human rights obligations do not take this form.

174 See paras. 56 and 84 above.

175 See para. 59 above.

176 See paras. 57-58 above.
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90. Moreover, whatever their analytical value, the distinctions appear to relate to the content
and meaning of the primary rules, and this may explain why, in a statement of secondary rules,
they appear to be circular. For example, article 20 appears to say nothing more than that, when
a State has assumed an obligation to engage in certain conduct, the obligation is breached
if the State does not engage in that conduct. The position with respect to obligaticrsdoiot

and prevention may be different, because of the hidden significance of the phrase “by the
conduct adopted” in articles 21 (1) and 23. As the commentary explains, this is intended to
convey the idea that in the normal case of an obligation of prevention, ¢twdittons are
required for responsibility: the failure of the State to take all available steps to prevent the
event in question occurring, and the occurrence of that event in circumstances such that, if
the State had taken steps available to it, the event would not (or might well not) have
occurredt”” But even here there is a difficulty, in that, while this may be the natural
interpretation of an obligation of prevention, it is not the only possible interpretation. A State
could, after all, give an undertaking that a certain result will not occur, save in situations of
force majeureOr it could give an unconditional guarantee; in other words, it could take the
risk even of unforeseen events amountin§aee majeure The meaning of any particular
obligation depends on the interpretation of the relevant primary rule, but this process of
interpretation falls outside the scope of the draft articles. In other words, either articles 21
(1) and 23 are likewise circular (“for primary rules of a certain content, this is their content”),
or they create a presumption of the interpretation of certain primary rules, which is not the
function of the draft articles.

91. The case for deletion is a formidable one, but still there must be a hesitation, given the
currency of the terms usééf  their value in some cases, e.g. in determining when a breach
has occurred, and the relative poverty of the conceptual framework of international law in
matters relating to breach of obligation. Entities ought not to be unnecessarily multiplied,
but there is something to be said for retaining existing concepts, even if those concepts are
not comprehensive in their coverage. The task of explaining the concepts employed to describe
international obligations has its own value; the commentaries to articles 20, 21 and, especially,
23 are useful, although they are in need of modification to accommodate the points made
above.

92. The Commission is invited to express its view on whether to retain the distinction in
the text of Chapter Ill. To provide a focus for its debate, the Special Rapporteur proposes
a single article embodying the substance of the distincfion. To express his own scepticism,
however, the Special Rapporteur has placed the article in square brackets.

Articles 18 (3) to (5) and 24 to 26: Completed and continuing wrongful acts

93. The final three articles in Chapter Il deal with different aspects of the problem of
wrongful acts continuing in time (referred to as the “Moment and duration of teadtr of
an international obligation”). They provide as follows:

“Article 24

177 Commentary to article 23, para. (6).

178 Not always in a very enlightening way: dEase concerning the Gatkovo-Nagymaros Projegt.C.J.
Reports 1997p. 7, at p. 77 (para. 125), where the Court referred to the parties havioegpted
“obligations of conduct, obligations of performance, and obligations of result”.

178 For the purposes of determining whether there has been a breach (as distinct from the duration of a
breach), it seems sufficient to treat obligations of prevention in the same way as obligations of result.
Whether the duration in time of breaches of obligations of prevention requires separate treatment is
dealt with below: see paras. 132-134.
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“Moment and duration of the breach of an international obligation by an act of the
State not extending in time

“The breach of an international obligation by an act of the State not extending
in time occurs at the moment when that act is performed. The time of commission of
the breach does not extend beyond that moment, even if the effects of the act of the State
continue subsequently.

“Article 25

“Moment and duration of the breach of an international obligation by an act of the
State extending in time

“1. The breach of an international obligation by an act of the State having a continuing
character occurs at the moment when that act begins. Nevertheless, the time of
commission of the breach extends over the entire period during which the act continues
and remains not in conformity with the international obligation.

“2.  The breach of an international obligation by an act of the State, composed of a
series of actions or omissions in respect of separate cases, occurs at the moment when
that action or omission of the series is accomplished which establishes the existence
of the composite act. Nevertheless, the time of commission of the breach extends over
the entire period from the first of the actions or omissions constituting the composite
act not in conformity with the international obligation and so long as such actions or
omissions are repeated.

“3. The breach of an international obligation by a complex act of the State, consisting

of a succession of actions or omissions by the same or different organs of the State in
respect of the same case, occurs at the moment when the last constituent element of that
complex act is accomplished. Nevertheless, the time of commission of the breach
extends over the entire period between the action or omission which initiated the breach
and that which completed it.

“Article 26

“Moment and duration of the breach of an international obligation to prevent a given
event

“The breach of an international obligation requiring a State to prevent a given
event occurs when the event begins. Nevertheless, the time of commission of the breach
extends over the entire period during which the event continues.”

As noted above, itis useful to consider in the same context the detailed provisions of article 18
(3) to (5), which employs the same distinctions between continuing, composite and complex
wrongful acts'®°

94. The commentary to these articles begins by noting that temporal questions apply both
to “the determination of the moment when the existence of the breach of an international
obligation is established and [to] the determination of the duration, or the continuance in time,
of the breach™® It notes the various consequences that can flow from such determinations,
e.g. for the jurisdiction of tribunals, the nationality of claims or the application of the doctrine

of extinctive prescription, stressing at the same time that these determinations have to be made
by reference to legal rules and not only by reference to the t&ts. In the case of

180 For the text of article 18 see para. 35 above.
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181 Commentary to article 24, para. (1).
182 |pid., para. (5).
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“instantaneous acts” (e.g. the shooting down of a civilian airliner), their effects may last for

a long time and may be relevant in judging the seriousness of the act. But the continuation
of those effects has “no bearing on the duration of the State act that caused them — an act
that will in any event remain an act that does not extend in tithe”. For example, the
commentary asserts that the decision of the Permanent CoBhdaphates in Morocco
treated the relevant French decisions as instantaneous and not involving a continumgguvr

act!®

95. Asto the notion of a wrongful act extending in time, which is dealt with in article 25,
the commentary introduces the distinction between continuing, composite and complex acts.
A “continuing act” is one which “proceeds unchanged over a given period of time: in other
words, an act which, after its occurrence, continues to exist as such and not merely in its
effects and consequence$®. The commentary notes that the notion of continuing wrongful
acts (which is common to many national legal systems) owes its origins in international law
to Triepel, and has frequently been applied by courts, especially the European®€ourt.

96. A‘“composite act”is defined as “an act of the State composed of a series of individuals
acts of the State committed in connection with different matté¥s”.  According to the
commentary, they “comprise a sequence of acts which, taken separately, may be lawful or
unlawful, but which are interrelated by having the same intention, content and effects, although
relating to different specific cases”. Examples include a series of administrative decisions
adversely affecting nationals of a particular State which establishes a pattern of discrimination,
or a refusal to allow those nationals to participate in economic activity, contrary to an
international obligation of the host State. Collectively such acts might be unlawful, whether
or not the individual decisions a8  Some primary rules in terms require the repetition of
conduct, e.g. systematic breaches of human rights. In such cases, the first act in the series does
not suffice to establish that a wrongful act has been committed, but if it is followed by other
similar acts, the wrongful conduct constituted by the series of acts will be regarded as
commencing with the first®®

97. Finallythere is the concept of a “complex” act, which is defined as “an act of the State
made up of a succession of actions or omissions in connection with one and the same
matter”!°° A classic example is denial of justice to an alien. This is a complex act because
it is not established by a single decision of an administrator or a lower court: “the ‘complex’
internationally wrongful act is the collective outcome of all the actions or omissions by State
organs at successive stages in a given case, each of which actions or omissions could have
ensured the internationally required result but failed to do'8b”. This likewise has
consequences in terms of the duration of the wrongful act. In the case of a complex act, “[t]he
time of commission of the breach must therefore b&woeed from the moment of occurrence

of the first State action that created a situation not in conformity with the result required by
the obligation, until the moment of the conduct that made that result definitively

183 |bid., para. (7).

Ibid., para. (10); see also commentary to article 25, para. (5). For reasons explained below the Special
Rapporteur does not agree with this view of the decision: see para. 146.

185 Commentary to article 25, para. (2).

188 |pid.,
187 |pid.,
188 |pid.
189 |pid.,
190 |pid.,

191 |pid

paras. (4)—(7).
para. (1).

, paras. (10)—(11).

para. (12).
para. (1).

., para. (16).
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unattainable™® In such a case, the breach is not established until the last act in the series,
but the breach occurs from the beginning of the series, and thus has a certain retrospective
effect.

98. This sequence of articles is concluded by article 26, dealing with the moment and
duration of the breach of obligations of prevention. The commentary stresses the parallelism
between article 26 and article 23. Since in the case of obligations of prevention the occurrence
of the outcome in question is a necessary condition of breach, it follows that its occurrence
“must also be the decisive factor for the determination of the moment and duration of the
breach in that same cas®®. The idea that even a manifest and irreversible failure by the State
to prevent the event occurring could itself amount to a breach is rejected. The breach cannot
occur before the event itself occurs: “logic therefore precludes the idea that the moment of
the breach could be any momengtpeding the occurrence of the evefit*.  But the position
after the prohibited event has occurred is different. If the event has a continuing character,
then “it is logical to consider that the obligation to prevent [its] occurrence ... entails the
obligation to ensure that it is terminatef®. Hence in the case of continuing events, the
obligation of preventing them is itself a continuing obligation, and its breach extends for as
long as the event continué¥.

Government comments on articles 18 (3) to (5) and 24 to 26

99. Those Governments which have commented on these articles are somewhat divided.
France favours the retention of the various classifications @iblnes made in article 25 on

the ground that they establish a useful “classification efdwhes on the basis of how the
breach is committed”, but suggests that a linkage be made to the equivalent paragraphs of
article 181°” The United Kingdom, by contrast is:

“concerned that the draft articles have moved too far in the direction of drawing fine

distinctions between different categories of conduct. It hopes that the Commission will
consider how far it is necessary, and how far it is helpful, to adopt articles defining with

great analytical precision different categories of wronghutduct. It may be preferable

to have a simpler conception of wrongful conduct, and leave its application in concrete
instances to be worked out in State practit&.”

Along similar lines, the United States criticizes article 18 and articles 24 to 26 for
establishing:

“a complex series of abstract rules governing the characterization of an act of a State
as a continuing, composite or complex act ... Read together, however, these draft articles
inject far more complexity into the draft than necessary and provide possible legal hooks
for wrongdoing States to evade their obligations. These provisions may serve to
complicate rather than clarify determinations of responsibifit§.”

192 |bid., para. (17). The commentary relies heavily on the Italian argument in the case concerning
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Phosphates in Moroccgas to which see below, paragraph 146): commentary to article 25, para. (18).
193 Commentary to article 26, para. (1). For discussion of article 23 see above, paragraphs 85-87.
194 |bid., para. (2).
195 |bid., para. (6).
196 |bid., para. (7).
197 AJCN.4/488, p.73.
198 |bid., pp. 47-48. See also para. 56 above.
199 |bid., p. 48, citing | Brownlie State Responsibilitypp. 197-198.
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Germany makes an identical comment in relation to articles 24 f3%26. Greece suggests that
these provisions “should be worded more simply and more cledtly”.

Overview of the issues raised

100. The problem of identifying when a amgful act begins and how long it continues is

one which arises frequently in practice and is the subject of a considerable jurisprdtfence.
The issue in such cases is often not one of responsibility per se so much as the jurisdiction
of a court or other body, or the admissibility of an applicattéh. But there are also potential
consequences in the field of responsibility proper, and indeed one very important consequence,
relating to cessation of wrongful acts, is dealt with in article 41 of the draft articles. The
existing provisions may be complex, but it seems that at least some provision dealing with
these subjects is called for.

101. Itis proposed first to consider the question of when an internationatiggful act may

be said to have occurred. Even if that act is of a continuing character, there must be a point
in time at which the wrongful act already exists. Secondly, there is the question of the
distinction between completed acts (acts not extending in time) and continuing acts. Thirdly,
there is the question of accommodating, within the basic framework established by those
distinctions, the further refinements introduced by the notions of composite and complex
wrongful acts. In each context it is necessary to consider how the principle of the intertemporal
law affects responsibility in the case of continuing, composite and complex acts. Thus article
18 (3) to (5) will be considered as part of this review.

When does a breach of obligation begin? Distinguishing apprehended, imminent or
“anticipatory” breaches from existing breaches

102. Anintial question, common to all three articles, is when adwh of international law
exists (as distinct from being merely apprehended or imminent). In other words, when does
the wrongful act “occur” in the first @ce? In principle that question can only be answered
by reference to the particular primary rule. Some rules specifically prohibit threats of
conduct® incitement or attempf> in which case the threat, incitement or attempt is itself

200 pid., p. 73.

201 AJCN.4/492, p. 10. See also the general remarks of Governments on chihmemmarized in para.
4 above.

202 gee, for examplelavrommatis Palestine ConcessiQiC.1.J, Series ANo. 2, p. 35Phosphates
in Morocco (Preliminary Objections), P.C.1.J., Series ANb. 74, pp. 23—-29Electricity Company
of Sofia and Bulgaria (Preliminary Objection), P.C.1.J., Series A®. 77, pp. 80-82Case
Concerning Right of Passage over Indian Territory (MerjisC.J. Reports 1960pp. 33—-36. The
issue has often been raised before the organs of the European Convention on Human Rights (cf. J.
Pauwelyn, “The Concept of a ‘Continuing Violation’ of an International Obligation: Selected
Problems”,BYIL, vol. 66, 1995, pp. 430-440)): see, €. g., the decision of the Commission Dehe
Becker CasgYearbook of the ECHR? (1958-1959), p. 214, at pp. 234 and 244); judgments of the
Court in thelreland v. United Kingdom Casd 8 January 1978, Series A, No. 25, p. 64; the
Papamichalopoulos and Others v. Greece Ca&®June 1993, Series A, No. 260-B, para. 40; the
Agrotexim and Others v. Greece Cagé October 1995, Series A, No. 330-A, para. 58.

203 geejinter alia, J. Pauwelyn, “The Concept of a ‘Continuing Violation’ of an International Obligation:
Selected ProblemsBYIL, vol. 66, 1995, 415-450; J. Salmon, “Le fait étatique complexe : une notion
contestable”AFDI, vol. XXVIII, 1982, 709-738; E. Wyler, “Quelques réflexions sur la réalisation
dans le temps du fait internationalement illicit&GDIP, vol. 95, 1991, pp. 881-914.

204 Notably, Article 2, paragraph 4, of the Charter of the United Nations prohibits the “threat or use of
force against the territorial integrity or political independence of any State”. For the question of what
constitutes a threat of force, seegality of the Threat or Use of Nuclear Weapons |.C.J. Reports
1996 p. 222, at pp. 246-247 (paras. 47-48); cf. R. Sadurska, “Threats of Férdé’,vol. 82,
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a wrongful act. Whether there are generala®tary rules of international law in relation to
such “ancillary” wrongful acts as incitement, complicity and such matters will be considered
further in the context of Chapter IV of Part One of the draft articles. For present purposes,
the question is when a wrongful act, defined by reference to the primary rule, can be said to
have occurred.

103. That was an issue in tgase concerning the Gatkovo-Nagymaros Proje¢f®
Following Hungary's refusal to continue with the project, as provided for in a bilateral Treaty
of 1977, Gechoslovakia began actively planning for, and subsequently building, a unilateral
substitute scheme (the so-called “Variant C"), using installations jointly constructed for the
original project and some additional elements constructed on Czechoslovak territory. Variant
C was actually implemented when the Danube was diverted by means of the new installations,
in October 1992. The Court held that Variant C was unlawful for various reasons,
notwithstanding the prior Hungarian breach of #18¥7 Treaty. But the question was, at what
point had the Czechoslovak breach occurred? This matteried,alia, because in Mag992
Hungary had purported to terminate the Treaty, relying on Czechoslovakia’'s insistence on
the construction of Variant C. Hungary pointed out that article 60 of the Vienna Convention
on the Law of Treaties does not preclude a party which is itself in breach of a treaty from
terminating on the ground of the other party's breach, and it argued that, at least by April
1992, zechoslovakia’s determination to proceed with the illegal diversion of the Danube
amounted to an existing breach, or alternatively a repudiation of the Tre&tlingrHungary

to terminate 2"’

104. The Court rejected this argument, holding (by a majority of 9 to 6) that #wchrhad
not occurred until the actual diversion of the Danube in October. It noted:

“that between November 1991 and October 1992e¢hoslovakia confined itself to

the execution, on its own territory, of the works which were necessary for the
implementation of Variant C, but which could have been abandoned if an agreement
had been reached between the parties and did not therefore predetermine the final
decision to be taken. For as long as the Danube had not been unilaterally dammed,
Variant C had not in fact been applied. Such a situation is not unusual in international
law or, for that matter, in domestic law. A wrongful act or offence is frequenticpded

1988, pp. 239-268.

205 A particularly comprehensive formulation is that of article 11l of the Genocide Convention of 1948,

which prohibits, in addition to actual genocide, conspiracy, direct and public incitement, attempt and
complicity. Article Il is of course primarily directed at individual criminal responsibility, but in the

Case concerning Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Yugoslavia) (Preliminary Objectjohs)international Court
noted that “the reference in article 1X to the responsibility of a State for genocide or for any of the
other acts enumerated in article Il does not exclude any form of State responsibil@yJ: Reports

1996 p. 595, at p. 616 (para. 32). This implies that States may be directly responsible themselves for
incitement, conspiracy, complicity and attempt.

206 |.C.J. Reports 1997p. 7.
207 |n some legal systems, the notion of “anticipatory breach” is used to deal with the definitive refusal by

a party to perform a contractual obligation, in advance of the time laid down for its performance.
Confronted with an anticipatory breach, the party concerned is entitled to terminate the contract and
sue for damages. Sé@ost v. Knight(1872) LR 7 Ex 111White and Carter (Councils) Ltd v.
McGregor[1962] AC 413; K. Zweigert and H. K6tZAn Introduction to Comparative Lay2nd edn,
trans. Weir, 1987), pp. 543—4. Other systems achieve similar results without using this concept, for
example by construing a refusal to perform in advance of the time for performance as a “positive
breach of contract”: ibid., p. 531 (German law). There appears to be no equivalent in international
law, but article 60 (3) (a) of the Vienna Convention on the Law of Treaties defines a material breach
as including “a repudiation ... not sanctioned by the present Convention”, and it is clear that such a
repudiation could occur in advance of the time for performance.
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by preparatory actions which are not to be confused with the act or offence itself. It is
as well to distinguish between the actual commission of a wrongful act (whether
instantaneous or continuous) and the conduct prior to that act which is of a preparatory
character and which ‘does not qualify as a wrongful act®.”

Accordingly the Court held that “Czechoslovakia was entitled tapeal, in Novembet991,

to Variant C insofar as it then confined itself to undertaking works which did not predetermine
the final decision to be taken by it. On the other hand, Czechoslovakia was not entitled to put
that Variant into operation from October 1992°.  But sincarigary had purported to
terminate the Treaty in May 1992, before it had been breached by Czechoslovakia and before
Hungary had suffered any loss as a result of Czechoslovakia’'s conduct, the purported
termination was “premature” and ineffectivg.

105. In any eventaccording to the Court, Hungary had prejudiced its right to rely on
Czechoslovakia’s breach, since it was itself responsible for an earlier and related breach of
the same Treat}}! This aspect of the case involves the so-cedeeptio hadimpleti
contractus and will be dealt with in the context of Chapter V of Part One.

106. Thus the Court distguished between the actual commission of a wrongful act and
conduct of a preparatory character. Suchdect does not itself amount to a breach if it does

not “predetermine the final decision to be taken”. But whether that is so in any given case
will depend on the precise facts and on the content of the primary rule. There will be questions
of judgement and degree, which it is not possible to determine in advance by the use of any
particular formula. The term “occurs” used in draft articles 24 to 26 seems as good as any
for this purpose.

When does a breach of obligation continue? The distinction between continuing and
completed wrongful acts

107. The second question relates to the distinction betweengful acts extending in time

and those not so extending. On closer analysis, there may be two separate distinctions here.
The first is the distinction between wrongful acts which occur, and are completed, at a
particular moment in time, and those which take some period of time to perform. The second
is the distinction between wrongful acts which have been completed (eoagh their effects

may continue) and wrongful acts which are of a continuing character. The draft articles,
especially articles 24 and 25, seem to telescope the two ideas.

108. Itis nodoubt possible for a wrongful act to be committed in an instant, the instant at
which property is confiscated by operation of law, for example, or legislation comes into force.
This is the lawyer’punctum temporiat which property is transferred from one person to
another, or some other “act in law” is performed. In the contemplation of the law such acts
may be instantaneous, but it is rare for acts not to extend at least for some period of time. It
is, however, not clear that the distinction between an act that occurs in an instant of time and
one that (even ifit took 5 seconds, 5 minutes or 5 hours) is now complete, is ever likely to
matter for the purposes of State responsibility. For practical purposes the distinction between
completed and continuing wrongful acts seems more important. But that distinction is a
relative one: a continuing wrongful act is one that has not been compfetede. at the
relevant time.

208 | C.J Reports 1997p. 7, at p. 54 (para. 79), citing the commentary to draft article 41. On this point

six judges (President Schwebel; Judges Bedjaoui, Ranjeva, Herczegh, Fleischhauer, Rezek) dissented.
209 |pid., p. 57 (para. 88).
210 |pid., pp. 66-67 (paras. 108-109).
211 |bid., p. 67 (para. 110).
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109. Thisis notintended to diminish the importance of the distinction between continuing
and completed wrongful acts, but rather to place it in its proper context. That the distinction
is important and has legal consequences can be seen from the following non-exhaustive
review:

(@) TheRainbow Warrior Arbitrationinvolved the failure of France to detain two
agents on the French Pacific island of Hao for a period of three years, as required by an
agreement between France and New Zealand for the settlement Baihbow Warrior
incident. The Arbitral Tribunal referred with approval to articles 24 and 25 (1) of the draft
articles and to the distinction between instantaneous and continuing wrongfétiacts, and said:

“Applying this classification to the present case, it is clear that the breach consisting
in the failure of returning to Hao the two agents has been not only a material but also
a continuous brach. And this classification is not purely theoretical, but, on the
contrary, it has practical consequences, since the seriousness of the breach and its
prolongation in time canot fail to have considerable bearing on the establishment of
the reparation which is adequate for a violation presenting these two feattites.”

Indeed the Tribunal went on to draw further legal consequences from the distinction, in terms
of the duration of French obligations under the agreement:

“The characterization of the breach as one extending or continuing in time, in
accordance with article 25 of the draft on State Respalitgib.. confirms the previous
conclusion concerning the duration of the relevant obligations by France under the First
Agreement ... France committed a continuous breach of its obligations, without any
interruption or suspension, during the whole period when the two agents remained in
Paris in breach of the Agreement. If the breach was a nantis one ... that means that

the violated obligation also had to be running continuously and without interruption.
The ‘time of commission of the breach’ constituted an uninterrupted period, which was
not and could not be intermittent ... Since it had begun on 221986, it has to end

on 22 July 1989, at the expiry of the three years stipulated. Thus, while France continues
to be liable for the breaches which occurred before 2218898, it cannot be said today
that France isiowin breach of its international obligation$'*

(b) The notion of continuing wrongful acts has also been applied by the European
Court of Human Rights to establish its jurisdictitatione temporisn a series of cases (as
noted in the commentary). The issue arises because the Court’s jurisdiction may be limited
to events occurring after the respondent State became a party to the Convention or the relevant
Protocol and accepted the right of individual petition. ThuP#&pamichalopoulos v. @ece
a seizure of property not involving formal expropriation occurred some eight years before
Greece recognized the Court's competence. The Court held that there was a contieaicly br
of the right to peaceful enjoyment of property under article 1 of Protocol 1, and therefore
upheld its jurisdiction over the claif®

(c) In Loizidou v. Turkeysimilar reasoning was applied by the Court to the
consequences of the Turkish invasion of Cyprus in 1974, as a result of which the applicant
was denied access to her property in northern Cyprus. Turkey relied on the fact that under
article 159 of the Constitution of the Turkish Republic of Northern Cypruas5s, the

212(1990) 20 UNRIAA 217, at p. 264 (para. 101).
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213 |bid.

214 |pid., at pp. 265—266 (emphasis in original). But see the dissenting opinion of Sir Kenneth Keith,
ibid., pp. 279-284.

215 ECHR, Series ANo. 260B (1993).
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property in question had been expropriated, and this had occurred prior to Turkey's
acceptance of the Court’s jurisdiction in 1990. The Court held thadctordance with
international law and having regard to the relevant Security Council resolutions, it could not
attribute legal effect to the 1985 Cditgtion of the TNRC, so that the expropriation was not
completed at that time and the property continued to belong to the Applicant. The conduct
of the TNRC and of Turkish troops in denying the applicant access to her property continued
after Turkey's acceptance of the Court’s jurisdiction, and constituted a breach of article 1
of Protocol 12 But Judge Bernhardt, in a dissenting opinion shared in substance with some
other members of the Court, took a different approach to the distinction between completed
and continuing breach. He said:

“The Convention organs have accepted the notion of ‘continuing violations’ ... | entirely
agree with this concept, but its field of application and its limits must be appreciated.

If a person is kept in prison before and after the critical date [t]he essential fact ... is
the actual behaviour of State organs which is incompatible with the commitments under
the European Convention ... The factual and legal situation is ... different when certain
historical events have given rise to a situation such as the closing of a borderline with
automatic consequences for a great number of cases. In the present case, the decisive
events date back to the year 1974. Since that time, Mrs. Loizidou has not been able to
visit her property in northern Cyprus. This situation continued to exist before and after
the adoption of the Constitution of the so-called ‘Turkish Republic of Northern Cyprus’

... Turkey has recognized the jurisdiction of the Court only ‘in respect of facts ... which
have occurred subsequent to the date of deposit of the present declaration’; the closing
ofthe borderline in 1974 is in my view the material fact and the ensuing situation up

to the present time should not be brought under the notion of ‘continuing violattéh'.

(d) The Human Rights Committee has also endorsed the idea of continudmgyfuf
acts. For example, ihovelace v. Canadat held it had jurisdiction to examine the continuing
effects for the applicant of the loss of her status as a band member, although the loss had
occurred at the time of her marriage in 1970, and Canadaawdgpted the Committee’s
jurisdiction in 1976. The Comittee noted that it was:

“not competent, as a rule, to examine allegations relating to events having taken place
before the entry into force of the Covenant and the Optional Protocol ... In the case of

Sandra Lovelace it follows that the Committee is not competent to express any view

on the original cause of her loss of Indian status ... at the time of her marriage in 1970

... The Committee recognizes, however, that the situation may be different if the alleged

violations, although relating to events occurring before 19 Au@3t6, continue, or

have effects which themselves constitute violations, after that dete.”

It found that the continuing impact of Canadian legislation, in preventing Lovelace from
exercising her rights as a member of a minority, were sufficient to constituteeechrof article

27 of the Covenant after that date. Here the notion of a continuing breach was relevant not
only to the Committee’s jurisdiction but also to the selection of article 27 as the most directly
relevant provision of the Covenant so far as the applicant was concerned.

216 ECHR, judgement of 18 Decemb#896, paras. 41-47, 63—64 (1996). See &lsizidou v. Turkey
(Preliminary Objections)1995), Series A, No. 310, at pp. 33—-34 (paras. 102-105).

217 ECHR, judgement of 18 Decemb#896, para. 2. Judges Lopes Rocha, Jambrek, Pettiti, Baka and
Golclkll in substance agreed.

218 communication No. R 6/24Qfficial Records of the General Assembly, Thirty-sixth Session,
Supplement No. 4QA/36/40) (1981), p. 166, paras. 10-11.
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(e) IntheCase concerning the Gatkovo-Nagymaros Proje¢t® both Hungary's
refusal to continue with the project and Czechoslovakia’'s implementation and operation of
Variant C were continuing wrongful acts, and this had consequences in various ways. For
example, when Variant C was put into operation, it did so in the context of a continuing
wrongful act by Hingary, and this had various consequences in terms of the survival of the
1977 Treaty?® When Slovakia came into existence on 1 Jadi@838, it was confronted with
the continuing wrongful anduct of both parties to the Treaty: the situation was accordingly
different from that which might have applied had Slovakia been, as it were, the accidental
inheritor of the consequences or effects of unlawful acts committed and completed Zarlier.

110. As these cases show, conduct having commenced some time in the past, and which
constituted (or, if the relevant primary rule had been in force for the State at the time, would
have constituted) a breach at that time, can continue and give rise to a continuing wrongful
act in the present. Moreover, this continuing character can have legal significance for various
purposes, including purposes within the realm of State responsibility. For example, the
obligation of cessation contained in article 41 applies only to continuing wrongful acts. This

is a sufficient basis to include the distinction between completed and continuing wrongful
acts as an element of Chapter IIl.

111. It may, however, be objected that the notion of a continuing wrongful act cannot be
defined, or can only be defined in relation to the relevant primary rule. Certainly, no attempt
at a definition is made in article 25, which refers only to “an act of the State having a
continuing character”. Both the primary rule and the circumstances of the given case will be
relevant in deciding whether a wrongful act has a continuing character, and, again, it is
probably the case that a detailed definition cannot be offered in the abstract. On the other hand,
guidance can be offered in the commentary, and the difficulty of applying a valid distinction

in particular cases is no reason to abandon the distinction.

112. This being so, it is not necessary for the Commission to take a position on the
substantive issues which gave rise to a division of opinion in some of the cases outlined
above??? For example, in tieainbow Warriorcase, the Tribunal relied on article 25 (1) as

a basis for holding that France’s obligation to detain the two officers on the island of Hao had
terminated in 1989. Normally, an obligation to do something by a certain date would be
interpreted as involving two distinct obligations — to do the thing, and to do it timely — with
the result that the failure to do the thing by a certain day (whether or not that failure is
excusable) does not terminate the obligation. On the contrary, the State concerned would
normally be in continuing breach of the main obligation after the due date for its

I.C.J Reports1997, p. 7.

See paras. 103-108 above.

See para. 104 above.

Nor is it necessary for the Commission to take a categorical position on a question on which two
previous special rapporteurs have disagreed, viz, whether expropriation is a completed or continuing
wrongful act. See Arangio-Ruiz, Preliminary Reporearbook ... 1988/0l. Il, Part One, p. 14, with
references to earlier ILC work. To some extent that too depends on the content of the primary norm
said to have been violated, and it certainly depends on the facts. In the view of the present Special
Rapporteur, where an expropriation is carried out by legal process, with the consequence that title to
the property concerned is transferred underléhelociand the property is actually taken, the
expropriation itself will then be a completed act. The position with a de facto, “creeping” or disguised
occupation, however, may well be different: Bapamichalopoulos v. Greecdiscussed above, para.
109. Exceptionally (as ihoizidou v. Turkeyabove, para. 109), a tribunal may be justified in refusing
to recognize a law or decree at all, with the consequence that the resulting denial of status, ownership
or possession may give rise to a continuing wrongful act. The example shows the complexity of
individual cases, and the unwisdom of attempting to define such issues of interpretation and
application in detail in the draft articles.
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performancé? Itis true that, as France argued in that case, “there is no rule of international
law extending the length of an obligation by reason of its bred¢h”.  But this is because the
guestion is one of the interpretation of the relevant primary rule. One would not normally
regard an obligation to maintain a situation for a specified period as “completed” if it had been
breached for the whole of that period. But whatever the better interpretation of the primary
rule may be, the secondary rules of State responsibility have nothing to say on the géféstion.

113. To summarize, in the Special Rapporteur’s view, the importance of the concept of
continuing wrongful acts clearly justifies the retention of provisions along the lines of articles
24 and 25 (1). Given that they relate to a single operative distinction, those provisions could
perhaps be combined in a single artiéie.

The intertemporal principle in relation to continuing wrongful acts: Article 18 (3) in
relation to 25 (1)

114. Itremains to consider how the intertemporal principle applies to acts of a continuing
character. According to article 18 (3), an act of a continuing character is only breached “in
respect of the period during which the act continues while the obligation is in force for that
State”. This is plainly correct as to the aftermath of a continuing act. If the obligation ceases
to exist, there can be no question of any new or continuing breach ther&after. Thus in the
Rainbow Warrior Arbitration the disagreement related to the question whether the obligation
had expired after the three-year period, not as to the legal consequences if it had é®pired.

115. The position in respect of periods prior to the entry into force of the obligation is also
clear. In accordance with the principle stated in article 18 (1), tredact of a State is
internationally wrongful only if the rule in question was in force for that State at the time of
the conduct® In the several cases discussed above, either the rule in question was not in force
for the State at the time the wrongful conduct commenced, or the court had no jurisdiction
over the State in respect of that time, and was therefore in no position to decide on its
responsibility then. Article 25 (1), however, fails to refer to this case. It provides that a
continuing breach “occurs at the moment when the act begins”, which is not true if the rule
in question was not then in foré&.  Article 25 (1) needs to be qualified accordingly, and the
point can be further explained in the commentary. If this is done, it seems that the language
of article 25 (1) (“and remains not in conformity with the international obligation”) is adequate
to deal with the intertemporal problem for continuing wrongful acts, in which case article
18 (3) can be deleted as unnecessary.

223 The position might be different if the conduct required was of no value to the obligee after the due
date: e.g. an obligation to inform another State of the intention to do something, prior to doing it.

224(1990) 20 UNRIAA 217, at p. 266.

225 |n the Case concerning the Gatkovo-Nagymaros Project, I.C.J Reports 1997 7, Hungary did
not argue (and plainly could not have done so) that its obligation to construct installations had lapsed
because the time for doing so had passed. The impact of circumstances precluding wrongfulness on
the time for performance of the obligation is discussed under Chapter V.

226 For the text proposed, see para. 156 below.

227 On the other hand, questions of restitution can still arise, and the distinction between cessation and
restitution is not always easy to draw. The matter is considered in the context of article 41.

228 (1990) 20 UNRIAA 217, at p. 266. Cf. the dissenting opinion of Sir Kenneth Keith, at pp. 279-284.

229 5ee paras. 38-44 above.

230 Evidently this is drafting oversight: the commentary to article 25, para. 3, note 4, makes the point
clearly.
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The distinction between composite and complex acts: Article 18 (4) and (5);
article 25 (2) and (3)

116. Whether the further distinction in article 25, paragraphs (2) and (3), between composite
and complex acts (and the related provisions of article 18, paragraphs (4) and (5), dealing
with intertemporal issues) needs to be retained is another question. As discussed above, a
composite act is defined as “an act of the State, composed of a series of actions or omissions
in respect of separate cases”. It is contrasted with a “complex act”, which is “a succession
of actions or omissions by the same or different organs of the State in respect of the same
case”. An example of a composite act would be the adoption of a policy of apartheid, which
involves systematic governmental conduct towards a racial group, taking the foonadct

in a whole series of cases. This may be compared with an act of racial discrimination against
one individual. This might well be a complex act because of collusion between different
organs or conduct against the individual over a period of time, but it will have involved the
“same” case throughout. It should be stressed that some of the most serious wrongful acts
under international law are defined in terms of their composite character. This is true not only
of genocide and apartheid but of crimes against humanity genétally.

117. This analysis shows that it is possible to draw a distinction between composite and
complex acts; it also shows that in order to make such a distinction it is essential to focus on
the relevant primary rule. But the problem is, of course, that the draft articles are not
concerned, as such, to elaborate upon the primary rules. Different classifications of primary
rules may have value, but they have a place in the draft articles only to the extent that they
haveconsequencesithin the realm of responsibility. Moreover, as formulated, the distinction
between composite and complex acts is a distinction unrelated to the content of the primary
rule. It is concerned with the classification of acts in breach of any rule whatsoever. That was
true also for the distinction between continuing and completed wrongful acts, but as we have
seen, that is a useful and now accepted distinction for the purposes of responsibility. Is this
also true for composite or complex acts?

118. Before answering that question, it is necessary to draw a distinction between the
necessarglementsfa wrongful act and what might be required by way of evidence or proof
that such an act has occurred. For example, an individual act of racial discrimination is
unlawful, but it may be necessary to adduce evidence of a series of acts by State officials
(involving the same person or other persons similarly situated) in order to show that any one
of those acts was discriminatory rather than actuated by legitimate grounds. In other words,
in its essence such discrimination is not a compaosite or even, necessarily, a complex act but
it may be necessary for the purposes of proving it to produce evidence of a practicatam

to such an act. Thus a clear and consistent distinction between complex and composite acts
is difficult to draw in practice, and this difficulty is exacerbated by the language of article 25
(2), which refers to the accomplishment of the act or omission “which establishes the existence
of the composite act”; the word “established” (Frencétablit’) might be confused with
“proved”, which was evidently not intended.

The treatment of composite acts in articles 18 (4) and 25 (2)
119. Three propositions are affirmed in the draft articles in relation to “composite acts”:

(a) According to article 25 (2), a composite act “occurs at the moment when that
action or omission of the series is accomplished which establishes the existence of the

281 The better view is that apartheid is a special case of crimes against humanity: cf. Rome Statute of the
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International Criminal Court, 17 July 1998, A/ICONF.183/9, article 7 (1) (j) and (2) (h).
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composite act”. For the reasons explained, this might be better formulated in the following
terms: “when that action or omission of the series occurs which, taken with its predecessors,
is sufficient to constitute the composite act”;

(b) Nevertheless, “the time of commission of the breach extends over the entire period
from the first of the actions or omissions constituting the composite act ... [for] so long as such
actions or omissions are repeated” (ibid.);

(c) According to article 18 (4), in such a case “there is a breach of that obligation
if such an act may be considered to be constituted by the actions or omissions occurring within
the period during which the obligation is in force for that State.”

120. ltis not entirely easy to reconcile these praposs. If the act only “occurs” when that
aspect of the “series” occurs which establishes the composite act, must the composite act
necessarily be held to have commenced at an earlier date? (The position would no doubt be
different if the word “establishes” meant “establishes as a matter of evidence”, but for the
reasons already given, this would be a confusion.) In particular, does it not depend on the
formulation and purpose of the primary rule, not only whether a composite act may be
considered to have been constituted by the 1 orthe 5 orthe n actin a series (a matter which
is rightly left open by the draft articles), but whether, so constituted, the period of the breach
relates back to the first of these acts or omissions?

121. Itis useful to examine these questions by reference to some concrete examples. The
difficulty here is that virtually all the discussion of composite acts has been based on examples
of primary rules which define systematic wrongs. A systematic primary rule is one which
defines acts as wrongful in terms of their composite or systematic character (theipoohib
against genocide, apartheid or crimes against humanity, systematic acts of racial
discrimination, etc.). But as noted above, article 25 (2) is not limited to breaches of obligations
created by such rules. Thus it is necessary to take examples both of systematic and non-
systematic primary rules in order to test the idea of a “composite wrongful act”.

The prohibition against genocide, formulated in identical terms inli948
Convention and in later instrumer®, is a good example of a “systematic” primary
rule, in the sense that it implies, if it does not actually require, that the responsible entity
(including a Government) will have adopted a systematic policy or practice, and that
the individual acts of murder, etc., which together constitute genocide, would not or
might not do so taken individually. According to article Il (a) of the 194@&ention,
the prime case of “genocide” is “killing members of [a national, ethnical, racial or
religious group]"with the intent to destroy that group as such, in whole or in part. Both
limbs of the definition contain systematic elements. Killing one person, whatever the
motive, is not genocide; the killing has to be multité.  And it has to be carried out
with the relevant intention, aimed at physically eliminating the group as such. In that
context, the idea of a composite wrongful act elaborated in articles 18 (4) and 25 (2)
seems entirely appropriate. Genocide is not committed until there has been an

282 5ee, e.g., Statute of the International Tribunal for the Former Yugoslavia, article 4 (text in Security
Council resolution 827 (1993) of 25 May 1993); Statute of the International Criminal Tribunal for
Rwanda, article 2 (text in Security Council resolution 955 (1994) of 8 November 1994); Rome Statute
of the International Criminal Court of 17 July 1998, A/ICONF.183/9, article 6.

233 As Judge ad hoc Lauterpacht acknowledged in@ase concerning Application of the Convention on
the Prevention and Punishment of the Crime of Genocide (Admissibility of Counterclaims), I.C.J.
Reports 1997p. 239, at p. 282. This does not mean that a camp guard who participated in genocidal
acts but was personally responsible for killing only one member of the group would necessarily be
innocent: such conduct committed with theaessary intent would clearly involve complicity in
genocide contrary to article Ill (e) of the Convention.
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accumulation of acts of killing, causing harm, etc., coitted with the relevant intent,

so as to satisfy the definition in article Il. But once that threshold is crossed, it is
reasonable to say that the time of commission extends over the whole period during
which any of the acts was committed. Assuming that the intertemporal law applies to
genocide, it is also reasonable to say that genocide is committed if the acts committed
during the period when the Convention was in force were sufficient to constitute
genocide?®*

Take, on the other hand, a simple obligation in a bilateral boundary waters
agreement that each party will take no more than a specified volume of water from a
boundary river in a calendar year. Assume that one of the parties authorizes different
users to take each month volumes of water that (while not themselves unlavefeit
the agreement) make it likely that over the year the total taken will exceed the quota.
The conduct of the State concerned amounts to a composite act as defined in article 25
(2), but is the whole series of acts to be treated as unlawful? The approach of the
majority in theCase concerning the Gatkovo-Nagymaros Projet® suggests that
at least until the act occurs which predetermines the final decision to exceed the quota,
no wrongful act will have been conitted. Indeed, it might be that no wrongful act is
committed until the quota is actually eeeded, however clear it may be that this result
is going to occur. Assuming that it does occur, do we then say that the commission of
the breach began with the first taking of water in January? Perhaps if the State set out
with the deliberate intention to violate the treaty and gave monthly permits accordingly,
one might say that the breach began in January. But the definition of a composite act
in article 25 (2) does not require such a prior intent; it is satisfied if there is “a series
of actions or omissions in respect of separate cases”, and in the example given, a breach
might occur fortuitously, because different regional water altiesrdid not coordinate
their licensing policies, or for some other reason. Of course, there is a breach when the
annual quota is exceeded, but is there any reason to define in advance, inchéasgc
rules of State responsibility, that thedarch began with the first act in the series? Does
it not depend on the formulation and purpose of the primary rule?

122. These examplesggest that, if composite acts are to be dealt with, a distinction needs

to be drawn between simple and composite or systematic obligations. Just because a simple
obligation is breached by a composite act seems no reason for treatingthtas different

in kind. No doubt composite acts are more likely to give rise to continuing breaches, but
simple acts can cause continuing breaches as well (e.g. the detention of a diplomat). The
position is different, however, where the obligation itself (and thus the underlying primary
rule) fixes on the cumulative character of the conduct as constituting the essence of the
wrongful act. Thus apartheid is different in kind from individual acts of racial discrimination,
and genocide is different in kind from individual acts even of ethnically motivated killing.

2341t is, however, very doubtful that the intertemporal law applies to the Genocide Converstignch,
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since according to article | of the Convention it is declaratory, and it is therefore probable that the
obligation to prosecute relates to genocide whenever committed. The International Court clearly acted
on this basis in th€ase concerning Application of the Convention on the Prevention and

Punishment of the Crime of Genocide (Preliminary Objections), I.C.J. Reports $9%81, at p.

617 (para. 34). Note also that, even in the case of a new substantive obligation, conduct committed
prior to the entry into force of the obligation might be relevastfacts e.qg. for the purposes of
determining intent. This is trug fortiori, where the objectiomatione temporigelates only to the
jurisdiction of the court or tribunal, not the content of the applicable law: see,£aga v. Turkey,

ECHR, judgement of 25 November 1997. See also footnote 87 above.

235 para. 106 above.
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123. Such a distinction was drawn by the European Court of Human Righ®léamd v.

United KingdomThere Ireland complained of a practice of unlawful treatment of detainees

in Northern Ireland, which it said amounted to torture or inhuman or degrading treatment,
and the case was held to be admissible on that basis. This had various procedural and remedial
consequences. In particular, the exhaustion of local remedies rule did not have to be complied
with in relation to each of the incidents cited as part of the practice. But the Court denied that
there was any separate wrongful act of a systematic kimdlved. It was simply that Ireland

was entitled to complain of a practice made up by a series of breaches of article 7 of the
Convention, and to call for its cessation. As the Court said:

“A practice incompatible with the Convention consists of an accumulation of identical
or analogous breaches which are sufficiently numerous and oriescted to amount

not merely to isolated incidents or exceptions but to a pattern or systemactice does

not of itself constitute a violation separate from such breachebhe. concept of
practice is of particular importance for the operation of the rule of exhaustion of
domestic remedies. This rule, as embodied in article 26 of the Convention, applies to
State applications ... in the same way as it does to ‘individual’ applications ... On the
other hand and in principle, the rule does not apply where the applicant State complains
of a practice as such, with the aim of preventing its continuation or recurrence, but does
not ask the Commission or the Court to give a decision on each of the cases put forward
as proof or illustrations of that practicé®®

By contrast in the case of crimes against humanity, the composite act is a violation separate
from the individual violations of human rights of which it is composed.

124. For these reasons, the Special Rapporteur is provisionallyounifaf retaining the

notion of “composite wrongful acts”, as spelled out in articles 18 (4) and 25 (2), but of
limiting it to what might be termed “systematic obligations”. These are obligations arising
under primary rules which define the @mgful conduct in composite or systematic terms (as

in the case of genocide or crimes against humanity). Such systematic obligations are important
enough in international law to justify special treatment, both in terms of the time of their
commission and the application of the intertemporal law. As to obligations under other
primary rules, these issues can be adequately dealt through the interpretation and application
of the particular rule.

The treatment of complex acts in articles 18 (5) and 23%(3)

125. Complex acts are defined in articles 18 (5) and 25 (3) as actstfdad by actions

or omissions by the same or different organs of the State in respect of the same case”. The
treatment of complex acts in articles 18 (5) and 25 (3) is strongly influenced by the approach
taken by Special Rapporteur Ago to the question of exhaustion of local remedies (article 22),
which is discussed below. According to this approach, the failure of a local remedy is itself
part of the complex act of State, with the consequence that, in cases where the exhaustion
of local remedies rule applies, the wrong is constituted by the failure of the local remedy, and
prior to that point is merely apprehend&#.

126. However, the notion of a complex act is not dependent for its validigcoepting this
view of the local remedies rule, and there are examples of complex acts in the sense of article

28 ECHR Ser. ANo. 25 (1978), at p. 64 (para. 159); see also ibid., at p. 63 (para. 157).

287 See especially J. J. A. Salmon, “Le fait étatique complexe: une notion contestAbllaire francais
de droit international 28 (1982), pp. 709-738; E. Wyldr lllicite et la condition des personnes
privées(Paris, Pedone, 1995), pp. 74-81.

238 See paras. 138-139 below.
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25 (3) which do not involve the exhaustion of local remedies. For example, the guarantee
against discrimination under article Xlll (1) of the GATT could easily be breached by a
complex act of the importing State. Similarly, in the case of a denial of justice, where the
original wrong to the individual concerned was not itself attributable to the $fate, it may
be the successive failure of the police, the lower courts and any available appellate courts
collectively to redress the grievance that amounts to a denial of justice. Such a “complex act”
of the State, if it falls short of the relevant international standard, will involve a breach of
international law.

127. According to article 25 (3), in such cases thedwh only occurs “at the moment when
the last constituent element of that complex act is accomplished”. However, the “time of
commission of the breach extends over the entire period” of the complex aatnaed article

18 (5), the principle of the intertemporal law is satisfied if the first act in the series occurred
when the obligation was in force for the State, even if the obligation then lapses.

128. These propdons may be tested against the facts of Gahcikovo-Nagymarogase.
Czechoslovakia’s conduct in implementing Variant C was clearly a complex asvdhied

a series of actions by different organs of the State, and by a private company acting as the
constructor and operator of the project. The Court held that the wrongful act was not
committed until the Danube was actually diverted in Octob@922%° It is clear that in doing

so it applied the law in force at that time, and not at any earlier time. If Hungary's argument
based on termination in May 1992 (e.g. ongnds of indamental change of circumstances)

had succeeded, the law in force in October would have been difféfent. Thus rather than
treating the whole period from October 1991 onwards as the time of commission of the breach,
the Court ascertained the time at which the breach was essentially accomplished, despite
earlier preparations, and applied the law in force at that time to the breach.

129. Another hypothetical exampleggests the same conclusion. Assume that State A agrees
in a bilateral investment treaty that for a period of three years it will not expropriate a
particular property and that thereafter it will pay a specified amount of compensation for any
expropriation. Assume further that, two and a half years later, it begins to impose restrictions
on the use of the property, and that, after the initial three-year period, a number of limitations
have the effect of rendering the property valueless, followed some months later by a formal
taking. This process of expropriation is clearly a “complex act”, but of the three propositions
contained in the draft articles, two at least do not apply to it. First of all, there is no reason
to say that the last act in the series constitutes the time of the breach; on these facts it may
very well be that the expropriation should be considered as completed at an earlier date.
Secondly, however, if the restrictions imposed during the three-year period did not themselves
amount to an expropriatioff? there would be no basis for applying the law in force during
those three years to the later conduct of the State, and the remedy for expropriation would
be the payment of the specified amount.

130. The treatment of “complex acts” in the draft articles is vulnerable in other respects as
well. For example, a sharp distinction is drawn between composite and complex acts. In the
case of composite acts, one looks for the first act in the series which, taken with the earlier

239 Among many examples, see thanes Claimg UNRIAA 82 (US-Mexican General Claims
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Commission, 1926), where the original murder of Janes was a purely private act.

240 See para. 104 above.
241 A Boundary Waters Convention of 1976 would have governed the issue, but flgxispecialisof

the 1977 Treaty.

242 cf. Foremost Tehran Inc. v. Government of the Islamic Republic of {1286), 10 Iran-US CTR

228, where the Iran-United States Claims Tribunal held that the acts in question did not constitute an
expropriation by the terminal date of the Tribunal’s jurisdiction.
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ones, is sufficient to constitute the breach (call it the “culminating act”). In the case of complex
acts, one looks to the last act in the series. Why such a difference should exist is not explained.
At the time the culminating act is performed, it may not be clear that further acts are to follow
and that the series is not complete. Yet if up to that point the injured State is justified in
holding that a wrong has been committed, why should it not be able to act on that basis at that
time? A similar objection can be made by reference to the intertemporal law as provided in
article 18 (5). Until the series is complete, one may not know precisely how to characterize
the wrongful act: for example, iRoremost-McKessqgmwhether it is a case of discrimination
against foreign shareholders or a de facto exproprigfibn.  Yet the application of the law in
force at the time the first act in the series occurs may depend on how the whole series is to
be characterized. The issue of intertemporal law is thus made uncertain and to some extent
subjective. This is exacerbated in that the distinction between composite and complex acts
depends on what is identified as the relevant “case”, yet this can be done in different ways.
As in Ireland v. United Kingdomfor example, the applicant may focus on a “practice” of
which individual incidents are merely examples. Is the practice then the “case”, or is it the
individual incidents which are adduced, non-exhaustively, to prove the praétice? The
distinction between complex and composite acts depends on the unspecified notion of a
“case”, yetimportant consequences in terms of the intertemporal law turn on the distinction.
Issues of such importance should not depend on the way in which the injured State chooses
to formulate the claim. In any event, it is far from clear why, in principle, the law in force at
the time of the first act in a series should apply to the whole series. Either the individual acts
are to be assessed individually, in which case the law in force at the time each was committed
should be applied, or they are to be assessed as a series, in which case the rule applicable to
composite acts seems equally appropriate. On neither alternative is there any reason to freeze
the applicable law as it was on the date when the complex act Fé&gan.

131. Forthese reasons, itis recommended that paragraphs 18 (5) and 25 (3) be deleted and
with them the notion of the “complex act*® International courts and tribunals seem to have
had no difficulty in dealing with such acts, whether in terms of the time of their commission

or the intertemporal law, and no special provision for them seems to be required in the draft
articles.

The temporal classification of obligations of prevention: Article 26

132. Article 26 relates closely to article 23, and the comments made already with respect
to article 23 apply here as well. It is true that there are “pure” obligations of prevention, of
the kind described in the commentary. They are true obligations of prevention in the sense
that unless the apprehended event occurs there is no breach. At the same time, the State has

243 B
Ibid.
244 See also the United States counterclaim in@ase concerning Oil Platforms, 1.C.J. Reports 1998

(Order of 10 March 1998), which likewise focuses on a general situation rather than specific
instances.

245 One unstated reason for the retrospective element in article 18 (5) was that this was necessary in order

to defend article 22. According to that article, the exhaustion of local remedies is part of the breach
and not only a condition to the admissibility of a diplomatic claim, and it involves a complex act. In
such cases, however, it is clear that one looks to the law in force at the time when the injury occurred,
not to the law in force when the local remedy was exhausted. See paras. 143-144 below.

246 Apart from the comments of Governments (reviewed above, para. 99), this conclusion is strongly

supported in the literature. Thus, Salmon, loc. cit., at p. 738, finds the notion of complex acts
“confusing ... dangerous ... [and] useless”. Pauwelyn, loc. cit., at p. 428 describes article 25 (3) as
“highly debatable”. See also Karl, loc. cit., p. 102; Wyleilllicite et la condition des personnes
privées(Paris, Pedone, 1995), p. 89; Brownlftate Responsibilifyp. 197 (“of doubtful value”).
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(h)

not warranted that the event will not occur; it has undertaken an obligation in the nature of
best efforts to prevent it from occurring, the content and rigour of that obligation depending
on the primary rule. As noted above, however, not all obligations directed towards preventing
an event from occurring are of this kind, and it is not the function of the draft articles to force

all such obligations into a single form.

133. There is a further difficulty with the formulation of article 26, in that it assumes that
the occurrence of an event which has a continuing character will involve a continuing breach
by the State which has wrongfully failed to prevent it. This may well be the case — for
example, with the obligation to prevent transboundary damage by air pollution, articulated
in the Trail Smelterarbitration?” or the obligation to prevent intrusions onto diplomatic
premiseg*® But again, circumstances can be imagined where this is not so, e.g. where the
event, once it has occurred, is irreversible, or its continuance causes no further injury to the
injured State. An example might be an obligation by State A to prevent certain information
from being published. The breach of such an obligation will not necessarily be of a continuing
character, since it may be that once the information is published, the whole point of the
obligation is defeated. It is thus necessary to qualify article 26 by the addition of the same
phrase as is contained in article 25 (1) (“and remains not in conformity with the international
obligation”).

134. Subject to this proviso, article 26 is a usefulitiddal qualification to the proposed
article dealing with completed and continuing wrongful acts. It is useful to emphasize that,

in the case of obligations of prevention, the occurrence of the event in question will normally
give rise to a continuing wrongful act (i.e. unless the event itself ceases, or the obligation
ceases to applyto it). Indeed, in such cases the wrongful act may be progressively aggravated
by the failure to suppress it. On this basis, it seems sensible to include this provision as a
further paragraph in the proposed article dealing with the distinction between completed and
continuing wrongful acts.

Conclusions on articles 18 (3) to (5) and 24 to 26

135. Forthese reasons, it is recommended that articles 18 (3) to (5) and 24 to 26dvedepl

by two articles, one dealing with the distinction between completed and continuing wrongful
acts, the other dealing with breach of certain obligations of a systematic or composite
charactef?*

Article 22: Exhaustion of local remedies
136. Article 22 provides as follows:

“When the conduct of a State has created a situation not in conformity with the
result required of it by an international obligation concerning the treatment to be
accorded to aliens, whether natural or juridical persons, but the obligation allows that
this or an equivalent result may nevertheless be achieved by subsequent conduct of the
State, there is a breach of the obligation only if the aliens concerned have exhausted
the effective local remedies available to them without obtaining the treatment called
for by the obligation or, where that is not possible, an equivalent treatment.”

137. According to itgitle, article 22 deals with the well-known principle of exhaustion of
local remedies (“the treatment to be accorded to aliens, whether natural or juridical persons”).

247(1938, 1941) 3 UNRIAA 1905.

248 seeDiplomatic and Consular Staff in Tehran, 1.C.J. Reports 19803, at pp. 35—36.
249 See para. 156 below for the proposed text.



A/CN.4/498

These are analysed within the framework of “complex” obligations of result, as dealt with
in article 21 (2).

138. The lengthy commentary to article 22 emphasizes this point. In the case of obligations
in the field of diplomatic protection:

“If the [injured foreigner] take no action, the situation created by the initial conduct of
the State running counter to the internationally desired result cannot be rectified by
subsequent action of the State capable of replacing that situation by one in conformity
with the result required by the obligation ... The case here is quite different from that
in which, despite the necessary initiative having been taken by the individuals concerned
to obtain redress, the situation created by the initial conduct is confirmed by a new
course of conduct of the State, which is likewise incompatible with the internationally
required result2®°

But this implies that the refusal of a local remedy will itself be internationally wrongful. This
may be so, as where the local court discriminates against the foreigner, or acts arbitrarily,
contrary to the applicable standards of treatment. But in other cases, the exhaustion of local
remedies will not involve any new or continuing wrongful conduct. It will simply confirm
that, in accordance with the internal laws and procedures of theneemnt State, no further

local remedy is availabl®! In such cases the local remedy is a failed cure, not part of the
illness itself.

139. The commentary goes on to argue that:

“If, so long as the condition of exhaustion of local remedies has not been satisfied, the
injured State has no faculty to claim reparation for an internationally wrongful act
allegedly committed to its detriment in the person or property of its national, it is
because for the time being its new right to reparation of an injury suffered by it has not
yet been created. In other words, a breach of the obligation imposed by the treaty has
not yet occurred or, at least, has not yet definitively occurréd.”

But the fact that the third State may not be able to espouse the claim in terms of reparation
for injury to its nationals until local remedies have been exhausted does not mean that that
State has no legal interest to protect at an earlier ffthe.  For example, it may have a strong
interest in the cessation of the wrongful act.

Government comments on article 22

140. Francewgggests that itlsould be made clear that the exhaustion of local remedies “is
limited to diplomatic protection®** Germany queries both the location of and the need for
article 22, and notes that it should not apply “in cases of grave violations of the law on the
treatment to be accorded to aliens that constitute, at the same time, violations of [their] human
rights”.?*®* The United Kingdom goes further, arguing carefully for a “procedural” view of

250 Commentary to article 22, para. (3).
251 f. the local remedies considered in tBeSlcase:Case concerning Elettronica Sicula S.p.A. (ELSI),

I.C.J. Reports 198%. 15.

252 Commentary to article 22, para. (15).
253 cf. Phosphates in Morocco (Preliminary Objections), P.C.1.J. Series N 74 (1938), at p. 28.

See, however, the commentary to article 22, para. (59).

254 AJCN.4/488, p. 69.
255 |pid.
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the exhaustion of local remedies rdf8. At the same time it suggests that the rule should be
held to apply to injuries occurring outside the respondent State’s territory, except perhaps
in cases of egregious breatf.

The scope of the local remedies rule

141. The local remedies rule was described by a Chamber of the Courtkb Hease as

“an important rule of international law?®® In the context of a claim brought on behalf of a
national (including a corporation) of the claimant State, the Chamber defined the rule
succinctly in the following terms:

“for an international claim [sc. on behalf of individual nationals or corporations] to be
admissible, it is sufficient if the essence of the claim has been brought before the
competent tribunals and pursued as far as permitted by local law and procedures, and
without success?®®

The Chamber thus treated the rule as one relating to the admissibility of claims within the
field of diplomatic protection. It treated the exhaustion of local remedies as being distinct,
in principle, from “the merits of the casé® This is the orthodox understanding of the rule.

142. By contrast, article 22 conceives the exhaustion of local remedies within the framework
of article 21 (2), in the following terms: “when the conduct of a State has created a situation
not in conformity with the result required of it by an international obligation concerning the
treatment to be accorded to aliens ... but the obligation allows that this or an equivalent result
may nevertheless be achieved by subsequent conduct of the State”. In such cases, according
to article 22 the breach of obligation occurs only if, and when, the effective local remedies
are exhausted. As to this, several points need to be made.

143. However, most of the situations covered by the exhaustion of local remedies rule are
not of this characte®®® For example, there is a general international obligation on all States
not to discriminate arbitrarily against aliens. The precise content of this obligation need not
concern us here. The point is that it is clear (a) that the exhaustion of local remedies rule
applies to claims for breach of this obligation, and (b) that, nonetheless, this is not a case
where the State has a choice of discriminating against aliens, on condition that it offers them
compensatiof?? It is obliged not to discriminate in the first place. In such cases, the breach
of international law occurs at the time when the treatment occurs. The breach is not postponed
to a later date when local remedies are exhausted, or when some equivalent redress is offered.
In such cases, the breach of international law having already occurred, the exhaustion of local
remedies is a standard procedural condition to the admissibility of the ét&im.

256 |pid., pp. 69—71. The same point was made by Germany in its comments of Y88dhook ... 1981
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vol. I, Part One, pp. 75-76.

257 AJCN.4/488, p. 71.
258 Case concerning Elettronica Sicula S.p.A. (ELSI), I.C.J. Reports 19885, at p. 42 (para. 50). See

alsolnterhandel Case, I.C.J. Reports 1950,6, at p. 27.

259|.C.J. Reports 198%. 15, at p. 46 (para. 59).

260 |pbid., p. 48 (para. 63).

261 See para. 74 above.

262 5ee paras. 62—-63 above.

263 Thys the exhaustion of local remedies rule can be waived, as the ChamberGh$hease noted:

I.C.J. Reports 198%. 15, at p. 42 (para. 50). See also the resolution on the exhaustion of local
remedies rule, adopted in 1956 by the Institut de Droit International, according to which “the rule

does not apply ... in cases where its application has been waived by agreement of the States
concerned” Annuaire ... vol. 46, 1956, p. 358). But if there is no breach,, there would be no
international claim in the first place. The same point might be made by reference to those cases where



A/CN.4/498

144. ltis true that there are cases where “the obligation allows that this or an equivalent result
may nevertheless be achieved by subsequent conduct of the State”. An example is provided
by the common provision in many bilateral investment protection treaties, to the effect that
investments may not be expropriated “except for a public purpose, in a non-discriminatory
manner, in accordance with due process of law, and upon payment of compens&tion”. In
a case where a non-discriminatory but uncompensated expropriation occurs, it is the failure
to compensate which constitutes the gist of the breach, and this failure magidpesdjto have
occurred at a time subsequent to the taking. Nonetheless, the failure is still analytically distinct
from the exhaustion of local judicial remedies, and the breach in such a case would occur at
the time the failure to compensate definitively occurred, whatever form that failuretook.

145. There may also be cases where the failure to provide an adequate local remedy is itself
the relevant internationally wrongful act. This is so, for example, where the injury to the alien

is caused by conduct not attributable to the Stéte, or where the violatimivies a breach

of due process standards, laid down in a treaty or by general international law, which occurs
at the time of seeking the remetfy.  But this is clearly not the situation to which article 22

is directed, since in such cases the basis of the claim brought to the State court is not itself
a “situation not in conformity with the result required of [the State] by an international
obligation”. Rather, that situation occurs subsequently, when the court’s own action conflicts
with the State’s obligation.

When is a breach of international law involving the treatment of aliens citteah?

146. The formulation in article 22 is stngly reminiscent of the Italian argument in the
Phosphates in Morocco Case (Preliminary Objectio#f8)n that case France had only
accepted the jurisdiction of the Court with respect to “situations or facts subsequdr@3a’

Part of Italy’s claim related to the dispossession of certain Italian nationals arising from a
decision of the Moroccan Mines Departmeni®P5. It was argued that the decisionl®?25

“only became definitive as a result of certain acts subsequent to the crucial date and of the
final refusal to remedy in any way the situation created in 1925”, and that this refusal only
occurred after 1931%° The Court rejected this argument (by 11 votes to 1). In its view, the

it was held that a State was estopped from raising the exhaustion of local remedies, by its failure to
raise it at a preliminary stage: e.¢dcCHR, Ayden v. Turkeyudgement of 25 September 1997. See
alsolreland v. United Kingdom Case, ECHR, Series/él. 25 (1978), cited above, para. 123.

264 5ee, e.g., People’s Republic of China-France, Agreement concerning the Reciprocal Encouragement
and Protection of Investments, Paris, 30 May 1984, article 4 (2): (1985) 24 ILM 550.

265 For example, the enactment of a law expropriating property and expressly excluding any
compensation would constitute a breach of such a treaty provision, but the exhaustion of local
remedies rule would be a prerequisite to the admissibility of an international claim on behalf of any
person so expropriated. Thus, for example, the affected owner might need to challenge the
constitutionality of the law, if such a challenge were available. See, e.g., the judgement of the
European Court of Human Rights in the casé.shgow and Others, ECHRjol. 102 (1986), atp. 74
(para. 206); and the decision of the European Commission of Human Rights, No. 27/55, 31 May
1956,in European Commission of Human RighBgocuments and Decisions, 1955-1956-1957,
139.

268 gee the decisions of the Mexico/United States of America General Claims CommissiorNaehe
case (1926), NRIAA,pp. 60—66 and théanescase (1926), ibid., pp. 82-98.

267 see, for example, article 6 of the International Convention on the Elimination of All Forms of Racial
Discrimination, article 2 (3) of the International Covenant on Civil and Political Rights, article 13 of
the European Convention on Human Rights and article 25 of the American Convention on Human
Rights.

268 p.C.1.J. Series A/BNo. 74 (1938). For discussion of the case, see commentary to article 22, paras.
(25)—(28).

289 |pid., at p. 27.
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1925 decision was the unlawful act, and the subsequent refusal to alter that decision merely
marked “a phase in the discussion which had arisen” following the decision of 1925, and was
not an independent source of complaint:

“it is in that decision that we should look for the violation of international law — a
definitive act which would, by itself, directlywolve international responsibility. This

act being attributable to the State and described as contrary to the treaty right of another
State, international responsibility would be established immediately as between the two
States. In these circumstances, the alleged denial of justice ... merely results in allowing
the unlawful act to subsist™

As this language implies, the Court was not concerned with the question whether the allegedly
unlawful conduct of France on behalf of Morocewolved a continuing unlawful act; indeed

the Court implied that there was such an%tt. The question was whether the alleged illegality
arose prior to 1931 for the purposes of applying France’s Optional Clause reservation, and
the Court held that it did. This holding (although concerned with the Court’s jurisdiction rather
than the substance of State responsibility) directly contradicts the language of artféte 22.

Conclusions on article 22

147. Forthese reasons (in &glth to those given in relation to articles 21 and 25 (3)), article

22 cannot stand. The question is whether it should simply be deleted or replaced by some other
provision dealing with the exhaustion of local remedies. There is a case for simple deletion,
since it is not in general the function of the draft articles to deal with questions of the
admissibility of international claims. Moreover, the satisfactory formulation of the local
remedies rule would require more than a single article. Issues to be considered include the
definition of “local remedies” and of their exhaustigii, the distinction between “direct” State-
to-State claims (to which the rule does not apply) and “indirect” claims to diplomatic
protection (to which it does appl§}? the application of the local remedies rule to other cases,
e.g. those involving breaches of human rights irrespective of natioA&lity, the application

270 |pbid., at p. 28.

271 On this point Judge van Eysing agreed. His dissent turned on the interpretation of the French
Declaration: at pp. 34-35. Judge Cheng stressed that “[tjhe monopoly, though instituted by the
legislation of 1920, is still existing today. If it is wrongful, it is wrongful not merely in its creation but
in its continuance” (at p. 36). This was no doubt correct, but it fails to address the point at issue. The
French reservation was in the following terms: “... ondiputes that may arise aftehe ratification
of the present declaration relatingsguations or facts subsequent to the said ratification
(emphasis added). The Court, adopting a restrictive interpretation of the French reservation, held that
the dispute both related to and arose from situations or facts prior to the critical date: at pp. 24,
26-27. For the Court, it was not relevant that those situations or facts gave rise to a continuing
wrongful act extending in time after the critical date. Newdispute arose after that date, but only the
continuation of an existing dispute.

272 gee also th&innish ShipsArbitration, UNRIAA, vol. 11l (1934), at p. 1484, and theanevezys-
Saldutiskis Railway CacaseP.C.1.J., Ser. A/BNo. 76 (1939).

273 Briefly discussed in the commentary to article 22, paras. (47)—(51).

274 An associated question is whether the exhaustion of local remedies rule applies to injuries to State
organs, agents and corporations: see commentary to article 22, paras. (43)—(45).

275 The Commission decided that it was premature to express a view on this issue, noting that the human
rights treaties contained an express stipulation to that effect: Commentary to article 22, para. (46). On
the exhaustion of local remedies rule in relation to violations of human rights obligations, see, among
others, C. F. Amerasinghe, “The Rule of Exhaustion of Domestic Remedies in the Framework of
International Systems for the Protection of Human Righ%&.6.R.V.yol. 28, 1968, p. 257; A. A.
Cancado Trindadethe Application of the Rule of Exhaustion of Local Remedies in International
Law: Its Rationale in the International Protection of Individual Righambridge University Press,
Cambridge, 1983; J. Guinand, “La régle de I'épuisement des voies de recours internes dans le cadre
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of the rule to injuries occurring outside the territory of the respondent $tate, whether there
should be an exception to the rule for cases of egregious breach, or for mass vidl4tions,
and the issue of waivéf® These questions will be considered further by the Commission in
its work on the topic of diplomatic protectif’. On the other hand, claims on behalf of aliens
have historically been a major basis for State responsibility, and the exhaustion of local
remedies rule does constrain claims for the breach of an international obligation, which is
the subject matter of Chapter lll. A satisfactory balance would be achieved if article 22 were
reformulated as a “without prejudice” clause, leaving its detailed operation to be dealt with
by the Commission in its work on diplomatic protectitf.

148. Astothe mcement of the proposed article, there is a case for including it in Part Two
of the draft articles, since it relates to the implementation of responsibility more than to its
origins. For the time being, however, the article can remain part of Chapter Ill. The question
of its placement can be reconsidered once the content of Part Two is determined.

Other issues relating to breach of an international obligation

149. Two further issues need to be considered within the framework of Chiéipter

The spatial effect of international obligations and questions of breach

150. The first concerns the potential relevance of consideratafitne locifor the breach

of an international obligation. Articles 12 and 13 (as adopted on first reading) dealt with the
conduct of a third State or organization on the territory of a State. They provided that the
location of such conduct was not, as such, a ground for it to be attributed to the host State.
But there is no article in Part Three that deals with “the spatial dimension of wrongfulfféss”.
This is slightly paradoxical. It is difficult to conceive of location as decisive for attribution
(either conduct is that of the State or it is néH), whereas there donbt that where an act

has occurred (within the territory of a State, or at least on territory within its jurisdiction or
control) can be very relevant to the question whether there has been a breach of an obligation.
The link between the two found its classical expression in the dictum of Arbitrator Huber in
the Spanish Zone of Morocco Claimwhere he said that “State responsibility, in certain

des systémes internationaux de protection des droits de I'hnomfRea/ye belge de droit
international,vol. 4, 1968, p. 471; D. Sliger, L'épuisement des voies de recours internes en droit
international général et dans la Convention européenne des Droits de I'hofimpgimerie des

Arts et Métiers, Lausanne, 1979); Wylér]llicite et la condition des personnes privééBaris,
Pedone, 1995), pp. 65-89.

This is discussed in detail in the commentary to article 22, paras. (38)—(42).

Seelreland v. United Kingdom, ECHR, Seriesval. 25 (1978).

On the exhaustion of local remedies rule generally, see further C. F. Ameraslmyted, Remedies in
International Law,Grotius, Cambridge, 1990; A. A. Cancado Trindade, “The Birth of State
Responsibility and the Nature of the Local Remedies RuRegyue de droit international, de sciences
diplomatiques et politiquespol. 65, 1978, 157; J. Chappdza régle de I'épuisement des voies de
recours internegParis, Pedone, 1972); K. Doehring, “Local Remedies, ExhaustiorioR,

Bernhardt (ed.)Encyclopedia of Public International Lawpl. 1, 1981, pp. 136-140; G. Perrin, “La
naissance de la responsabilité internationale et I'épuisement des voies de recours internes dans le
projet d’articles de la C.D.l.”Festschrift fir R. Bindschedlg&tampfli, Bern, 1980, pp. 271-291.

See M. Bennouna, Preliminary Report on diplomatic protection, A/CN.4/484 (1998), esp. paras. 18
and 55.

For the text of the proposed provisions, see para. 156 below.

To use the description of Wyler, in one of the few treatments of the problem: E. WylBigite et la
condition des personnes privé@3aris, Pedone, 1995), pp. 92-119.

It was partly for that reason that the deletion of articles 12 and 13 was recommended and
provisionally accepted by the Commissionlifi98: First Report, AICN.4/490/Add.5, paras. 252-262.
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conditions, vis-a-vis another State with regard to nationals of the latter State seems to have
always been understood as being limited to events taking place within the territory of the
responsible State. Responsibility and territorial sovereignty are interdeperiéfent.” A more
recent formulation is that of the International Court in t@mibia Opinion when it said that
“[p]hysical control of a territory, and not sovereignty or legitimacyité, is the basis of State
liability for acts affecting other State€®* Many primary rules are formulated by reference
to the territoriality of the conduct: for example, the rule invoked by the Court irCtifu
Channelcase that every State has an obligation “not to allow knowingly its territory to be
used for acts contrary to the rights of other Staté&s”.

151. Support for the inclusion of a provision on this issue mightdagght from article 29
of the Vienna Convention on the Law of Treaties, which deals with the territorial scope of
treaties. It provides that:

“Unless a different intention appears from the treaty or is otherwise established, a treaty
is binding upon each party in respect of its entire territory.”

Article 29 might be taken to imply contrario, that treaties are prima facie not binding on

their parties in respect of conduct occurring outside their territory. But this is certainly not
the case. Whether a treaty covers conduct of a State party abroad depends on the interpretation
of the treaty, and there does not appear to be any presumption one way or the other. In some
cases (e.g. uniform law treaties, or rules with respect to the treatment of foreign investment),
it will be clear from the treaty or from its object and purpose that the only conduct expected
of the State is conduct in its own territory. But in many other cases, the State will have
assumed responsibility with respect to its conduct wherever occurring. For example, the
obligations on States not to commit genocide or torture apply to their conduct anywhere in
the world?® On the other hand, it is true that theidenceof certain obligations may be
different in respect of the territory of a State than in respect of its conduct abroad; for example,
there is a broader range of situations in which a State can use armed force on its own territory
as compared with a use of force on the territory of a foreign State or on the high seas.

152. Thus, rather than dealing with the general question of the scope of treaty obligations
ratione loci(as it might appear to do), article 29 of the Vienna Convention is really concerned
with the question of whether a State is bound by a treaty with respect to all its component
territories (including component units of a federal State, overseas territories, etc.). This is

a matter expressly addressed in many treaties, but unless it is addressed, the treaty applies
to the whole territory of each State party. Thus a State cannot claim an exemption from

283 (1924) 2 UNRIAA, p. 630, at p. 636. At issue was the respoitisjtof Spain for the coduct of its
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nationals in the International Zone of Tangier. Subsequently, in Claim No. 28, the Arbitrator held
that:

“Since the harm was caused in the International Zone, responsibility may be attributed to the
authorities in the Spanish Zone in only two cases: either where they have tolerated the
organization on their territory of gangs of bandits who have penetrated the International Zone,
or where they have failed in their duties concerning the prosecution of offences committed by
persons located in the zone under their administration.”

Ibid., at pp. 699-700. See, further, ibid., at pp. 707-710.

2841.C.J. Reports 1971p. 16, at p. 54, and see the discussion in First Report, AICN.4/490/Add.5, paras.

253-254.

285|.C.J. Reports 1949. 4, at p. 22.
286 As the Court held in th€ase concerning Application of the Convention on the Prevention and

Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia) (Preliminary
Objections), I.C.J. Reports 1996, 595, at p. 616 (para. 31).
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compliance with a treaty in respect of conduct occurring, for example, within a component
colony or province. Article 29 does not address the question whether the treaty obligation
only applies in respect of particular territory or whether it applies to conduct of the State

wherever occurring®’

153. Atrticle 29, like specific territorial application clauses in treaties, is concerned with the
scope of the obligation and not with issues relating to its breach. The draft articles take as
they find them the primary rules of international law giving rise to obligations. They are not
concerned with questions of the territorial scope of primary rules any more than with other
guestions of their content or interpretation. It is true that developments in the past 15 years
— for example, théSoeringcase?®® thd-oizidoucase&®® and th8osnian Genocidease?®°

— have shown the potential scopatione lociof many primary rules which may have been
thought to apply exclusively to the territory of the State itselfebch case, however, it was

a question of the content or interpretation of the relevant primary rule that was at stake, and
not any secondary rule of responsibility. These developments might usefully be mentioned
in the commentary to article 16, but there does not seem to be any basis to formulate any
article (parallel to article 29 of the Vienna Convention) dealing with the question of
responsibilityratione locifor the breach of an obligation.

(b) Possible distinctions between breaches by reference to their gravity

154. Seondly, many legal systems draw distinctions for various purposes between more and
less serious breaches of obligation, and international law is no exception. Thus only a
“material breach” gives a right to terminate a bilateral tré&ty, and under Part Two of the
draft articles the seriousness of a breach is relevant for various purposes, including the extent
and form of reparation and the proportionality of possible countermeasures. In State
responsibility cases more generally, courts and tribunals sometimes take the opportunity to
stigmatize a breach as particularly serigtfs, or, less often, to mention possibly mitigating

287 |n its commentary to that provision (article 25 in the 1966 draft), which read: “Unless a different
intention appears from the treaty or is otherwise established, the application of a treaty extends to the
entire territory of each party”, the Commission mentioned proposals made by Governments to cover in
the article the issue of the extraterritorial application of treaties. But it added that “[t]he article was
intended ... to deal only with the limited topic of the application of a treaty to the territory of the
respective parties ... In its view, the law regarding the extraterritorial application of treaties could not
be stated simply in terms of the intention of the parties or of a presumption as to their intention; and it
considered that to attempt to deal with all the delicate problems of extraterritorial competence in the
present article would be inappropriate and inadvisabYearbook ... 1966yol. I, pp.213-214 (para.

5).

288 ECHR, Ser. ANo. 161 (1989), at pp. 35-36 (para. 91).

289 ECHR, Preliminary ObjectionsSer. A, No. 310 (1995), para. 62, aMgrits, judgement of 18
Decemberl996, para. 52.

2%0|.C.J. Reports 1996p. 595.

2°1 \fienna Convention on the Law of Treaties, 1969, article 60 (1). Material breach is defined as an
unlawful repudiation, or a violation of any provision “essential to the accomplishment of the object or
purpose of the treaty”. The focus is on the significance of the provision, not of the violation, which
seems slightly odd. Under most national legal systems, the materiality of a breach would require
consideration of both factors. But see the commentary to this provision (article 57 in the 1966 ILC
draft), in which it is said that “the right to terminate or suspend must be limited to cases where the
breach is of a serious characteNgarbook ... 1966vol. Il, p. 255, para. 9).

292 gee, for example, théase Concerning United States Diplomatic and Consular Staff in Tehran,
I.C.J. Reports 1980. 3, at p. 42 (para. 91), in which the Court notes that “what has above all to be
emphasized is the extent and seriousness of the conflict between the conduct of the Iranian State and
its obligations under the whole corpus of the international rules of which diplomatic and consular law
is comprised”.
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factors?® This is quite apart from cases where the primary rule is defined in terms of a certain
level of seriousnes¥! or where more serious breaches are singled out for additional
consequence®®

155. However, there does not appear to be any basis fondigshing between different
degrees of breach, at least for the purposes of Chdpterhe jurisprudence of claims
tribunals, of the Iran-United States Claims Tribunal and of human rights courts and
committees suggests that there is no systematic distinction between more and less serious
breaches in terms of the existence (as distinct from the consequences) of a breach. In Part
Two of the draft articles, different distinctions are drawn between the degrees of seriousness
of breaches for different purpos®8, and further distinctions may be needed. But no systematic
distinction between more and less serious breaches seems to be necessary in Chapter Ill itself.

Summary of proposals concerning Chapter IlI

156. For the reasons given, the Special Rapporteur proposes the following articles in Chapter
lll. The notes appended tach article explain very briefly the changes that are proposed.

Chapter Il
Breach of an international obligation

Article 16
Existence of a breach of an international obligation

There is a breach of an international obligation by a State when an act of that State
does not comply with what is required of it under international law by that obligation,
regardless of the source (whether customary, conventional or other) or the content of
the obligation.

Notes. 1. Article 16 embodies the substance and most of the language of article 16 as
adopted on first reading, with thaddition of elements from articles 17 and 19 (1). See
paragraphs 5 to 34 above.

2. Rather than the term “not in conformity with”, the term “does not comply with”
is preferred, on the ground that it is more comprehensive and more apt to cover breaches
both of obligations of specific conduct and obligations of result. The term “under
international law” has been added, following the suggestion of one Government, to indicate
that the content of obligations is a systematic question under intennatilaw, and not only
the result of a given primary rule taken in isolation. Further consideration may have to be

293 |n the Case Concerning the Gatkovo-Nagymaros Projecthe Court began its examination of
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Slovakia’s responsibility by referring to “the serious problems with which Czechoslovakia was
confronted as a result of Hungary’s decision to relinquish most of the construction of the System of
Locks for which it was responsible by virtue of the 1977 TreatyC(J. Reports 1997p. 3, at p. 52).
But the Court concluded that Slovakia’s responsibility was nonetheless engaged bydtsctafter

the suspension and withdrawal of its consent by Hungary.

2% see, e.g., article 7 (“Obligation not to cause significant harm”) of the Convention on the Law of the
Non-navigational Uses of International Watercourses, 21 May 1997, General Assembly resolution
51/229, annex.

2% gee, for example, the notion of “grave breaches” referred to in the four Geneva Conventions of 1949
(Convention |, article 50; Convention Il, article 51; Convention lll, artit®0; Convention |V, article
147).

2% gee article 45 (2) (c) and article 49.



A/CN.4/498

given to whether the language of article 16 is consistent with the provisions of Part Five
dealing with circumstances precluding wrongfulness.

Article 17
‘4 . . . | obligationt hed

Note. Article 17 as adopted on first reading was not a distinct rule but rather anasxation
of article 16. Its substance is included in article 16. See paragraphs 16 to 26 above.

Article 18
Requirement that the international obligation be in force for the State

No act of a State shall be considered internationally wrongful unless it was
performed, or continued to be performed, at a time when the obligation in question was
in force for that State.

Notes. 1. Article 18 is a reformulated version of article 18 (1) as adopted on first reading.
It states the basic principle of the intertemporal law as it applies to State respititysith

is not concerned with ancillary questions such as jurisdiction to determine a breach, but
only with the substantive question whether the obligation was in force at the relevant time.
See paragraphs 38 to 44, above.

2. Article 18 (2) dealt with the impact of peremptory norms on State respititysib
Those issues will be considered elsewhere, especially in relation to Chapter V of Part One,
and Part Two. See paragraphs 45 to 51 above.

3. Article 18 (3) to (5) dealt with intertemporal issues associated with continuing
composite and complex acts and have been transferred, as far as necessary, to the articles
dealing with those concepts. See articles 24 and 25 below.

Article 19

. . ' onatdalicts
Note. The substance of article 19 (1) as adopted on first reading has been incorporated
in article 16. Article 19, paragraphs (2) and (3), relating to the distinction between

international crimes and international delicts, has been set aside pending further
clarification. See paragraphs 27 to 33 above.

[Article 20
Obligations of conduct and obligations of result

1. An international obligation requiring a State to adopt a particular course of
conduct is breached if that State does not adopt that course of conduct.

2. Aninternational obligation requiring a State to achieve, or prevent, a particular
result by means of its own choice is breached if, by the means adopted, the State does
not achieve, or prevent, that result.]

Notes. 1. This article replaces former articles 20 and 21, concerned with the distinction
between obligations of conduct and of result. See paragraphs 52 to 91 above. Paragraph
2 treats obligations of prevention in the same way as obligations of result, thereby allowing
the deletion of former article 23.

2. Whether a particular obligation is one of conduct or result depends on the
interpretation of the relevant primary rule. The statement of the distinction between such
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obligations does not exclude the posbip that a particular primary rule may give rise to
obligations both of conduct and of result.

3. Article 20 is placed in square bckets at this stage because it may beught
to relate to the classification of primary rules, and because it is unclear what further
consequences the distinction has within the framework of the draft articles. See paragraph
92 above.

Note. The substance of article 21 (1) has been incorporated in article 20 (2). Former article
21 (2) has been deleted, for reasons explained in the report. See paragraphs 6%tmove,

Article22
BExhadstien-etHocalremedies
Note. Article 22 has been reformulated and relocated as articldb®fbelow.
Article23
b ofan . Lobliaai . nt

Note. The breach of obligations of prevention, dealt with in former article 23, is now
covered in article 20 (2), on the basis that obligations of prevention are a form of obligation
of result. See paragraphs 81 to 87 above. The intertemporal aspect of obligations of
prevention isaddressed in article 24 (3).

Article 24
Completed and continuing wrongful acts

1. The breach of an international obligation by an act of the State not having a
continuing character occurs when that act is performed, even if its effects continue
subsequently.

2. Subjectto article 18, the breach of an international obligation by an act of the State
having a continuing character extends from the time the act is first accomplished and
continues over the entire period during which the act continues and remains not in
conformity with the international obligation.

3.  The breach of an international obligation requiring a State to prevent a given event
occurs when the event occurs and extends over the entire period during which the event
continues and its continuance remains not in conformity with the international
obligation.

Notes. 1. Article 24 combines the essential elements of former articles 24, 25 (1) and 26,
together with article 18 (3). See paragraphs 93 to 115 above.

2. The proposed articles avoid the use of the word “moment”. So-called
“instantaneous” acts are rarely momentary, and it will rarely be necessary to date them
to a precise moment. The essential distinction is between continuing wrongful acts and acts
which, though their effects may continue, were completed at, or by, a particular time past.

3. In accordance with paragraph (3), corqgending to former article 26, breach
of an obligation of prevention will normally be a continuingamgful act, unless the
obligation in question was only concerned to preventhiihppening of thevent in the first
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place (as distinct from its continuation), or the obligation in question has ceased. Both
gualifications are intended to be covered by the phrase “and its continuance remains not
in conformity with the international obligation”.

Article 25
Breaches involving composite acts of a State

1. The breach of aninternational obligation by a composite act of the State (that is
to say, a series of actions or omissions specified collectively as wrongful in the
obligation concerned) occurs when that action or omission of the series occurs which,
taken with its predecessors, is sufficient to constitute the composite act.

2. Subjectto article 18, the time of commission of the breach extends over the entire
period from the first of the actions or omissions constituting the composite act and for
so long as such actions or omissions are repeated and remain not in conformity with
the international obligation.

Notes. 1. Article 25 incorporates the substance of former articles 25 (2) and 18 (4),
dealing with “composite acts”. However, for the reasons explained in the report, the notion
of composite acts is limited to composite acts defined as such in the relevant primary norm.
See paragraphs 116 to 124, above.

2. The proviso “Subject to article 18” is intended to cover the case where the
relevant obligation was not in force at the beginning of the course of conduct involved in
the composite acts but came into force thereafter. In such case the “first” of the acts or
omissions in the series, for the purposes of State respitygiks the first occurring after
the obligation came into force. But this need not prevent a court taking intowadcearlier
acts or omissions for other purposes (e.g. in order to establish a factual basis for the later
breaches). See paragraph 121 above.

3. The notion of “complex acts”, formulated in articles 18 (5) and 25 (3), does
not seem necessary, and these provisions are accordingly deleted. See paragraphs 125 to
131 above.

Note. Former article 26 has been incorporated as article 24 (3).

Article 26 bis
Exhaustion of local remedies

These articles are without prejudice to the requirement that, in the case of an
international obligation concerning the treatment to be accorded by a State to foreign
nationals or corporations, those nationals or corporations should have exhausted any
effective local remedies available to them in that State.

Notes. 1. Article 22 as adopted on first reading dealt with the exhaustion of local remedies
in the framework of the concept of “complex acts”. In all cases where the exhaustion of local
remedies applied, the wrongful act was taken to include the failure of the local remedy.
Although there may be cases where the wrongful act is constituted by the failure of the local
remedy, there are other cases (e.g. torture) where this is not so, and for this and other
reasons the notion of a “complex act” has been deleted. See paragraphs 136 to 148 above.
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2. Nonetheless it is desirable to make it clear in Chapter Ill that the occurrence
of a breach of obligation is without prejudice to any requirement thaist local remedies
that may exist under general international law. The more precise formulation of the local
remedies rule can be left to be dealt by the Commission under the topic of diplomatic
protection.

3. The placement of articl26 bismay need to be reconsidered in the light of
further work on the implementation of international respoiigip in Chapter Il of Part
Two.



