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INTROCUCTION

The present report of the United N-tions Commission on Internaticnal Trade Law
is submitted to the General Assembly in accordance with paragraph 10 of section IT
of General Asseably resolution 2205 (XXI) of 17 December 1966. As mrovided in the
same paragraph, this report is submitted simultaneously to the United Nations
Conference on Trade and Development (UNCTAD) for comments.

S0
roe

The Comnission adonted the present renort-at its 49th meeting on 31 March 1969.
The report covers the second session of the Commission, which was held at the
United Nations Office in Geneva from 3 to 31 March 1$69.



CHAFTER I

ORGANIZATTON OF THE SESSICN

Mo Opening and duration

1. The United Nations Commission on International Trade Law (UNCITEAL),
established by General Asscubly resolution 2205 (XXI) of 17 December 1966, held
its second session at the United Netions Office in Geneva from 3 to 31 March 1909.
The session was opened, on behall of the Secretary-General, by Mr, Blaine Sloan,
Director of the General Legal Division, Office of Legal Affairs.

2e The Coumission held twenty-Tour plenairy meetings in the course ol the session,

B. Membership and attendance

D Under thc terms of paragraph 1 of section II of General Assembly resolution
2205 (XXI) the Commission consists of twenty-nine States, elected by the General
Assembly. The present members of the Commission, elected by the General Asscembly
at its twenty-second session on 30 October 1907, are the following States: l/

o

Argentina India Thailand*

Australia Iran Tunisia

Belgium Ttaly* Union of Soviet Socialist
Brazil Japan® Republics*

Chile* Kenya United Arab Republic#®
Colombia* Mexico United Kingdom of Great Britain
Congo {Democratic Republic of) Nigeria¥ and Northern Ireland¥
Czechoslovakia®* Norway* United Republic of Tanzania®
France* Romania United States of America
Ghana* Spain

Hungary Syria

Lo With the excepbion of Colombia, Congo (Democratic Republic of), Nigeria and
Thailand, all members were represented at the second session of the Commission.,

5 The following United Nations organs, specialized agencies, intergoverrmental
and international non-governmental organizations were represented Ly oservers:

(a) United Nations organs:

Economic Commission Tor Europe (ECE); United Nations Conference on Trade and
Development (UNCTAD); United Nations Institute for Training and Regsearch (UNITAR).

l/ The term of office of all members began, in accordance with General Assembly

" resolution 2205 (XXT), on 1 January 1963. The fourteen members marked with an
asterisk were selected by the President of the General Assembly to serve for a
term of three years ending on 31 December 1970. The other fifteen members will
serve for the full tern of six years ending on 31 December 1973.

D



(b) BSvnecialized agencies:

Food and Agriculturc Crganization of the United Nztions (FAO):; Inter-
Governmental Maritime Consultative Organizetion (IMCO); International Monetary
Tund (IMF).

(c) Intergovernmental organizations:

Commission of the Turopean Communities; Council for Mutual Economic
Assisbance (CMEA); Council of Burope; Council of the European Communities:
Hague Conference on Private Internstional Law; Inter-~American Juridical Committee;
International Institute for the Unification of .Private Law (UNIDROIT); Organization
of American States (OAS); United International Bureaux for the Protection of
Intellectual Property (BIRPI).

(d) International non-governmental organizations

International Ber Association; International Chamber of Commerce (ICC);
International Chamber of Shinping (ICS); International Lew Association (ILA);
World Peace through Law Center.

Ce Ilection of officers

6. At its twenty~-sixth meeting on 3 March 1969, the Comnission elected the
following officers 2/ by acclamation:

Chairmane.cecessssvoscesesesssldls LAszlo Réczei (Hungary)
Vice-ChailiaNesosvesseoesnas.Mrs Gervasio Ramén Carlos Colombres (Argentina)
ViCG"Chail’man- e o vmsrsasvEaas .MI’. Nagel’ldl’a. Singll (Il’ldia)

Vice=Chairmane. cossesoceasssMr. Mohsen Chafik (United Arab Republic)

RaDPPOT LU s sesosessesesssss Mi’e Stein Rognlien (Norway)

D. Agenda

Te The agenda of the session as adopted by the Commission at its twenty-sixth
mecting, on 3 March 1969, was as follows:

l. Opening of the session.
2. IElection of officers.

3. Adoption of the agenda.

g/ In accordance with a dccision taken by the Commission at the second nmeeting of
its first session, the Commission shall have three Vice-Chairmen, in order to
secure representation of each of the five groups of States listed in waragranh 1
of section II of General Assembly resolution 2205 (XXI) .n the bureau of the
Cormission.



10.

11,

12.
15.
1h.

15.

International sale of goods:
(a) The Hague Conventions of 19¢CL:
(b) The Hague Convention on Applicable Law of 1955;

(¢) Time-limits and limitations (prescription) in the field of
international sale of goods;

(da) General conditions of sale and standard contracts;
(e) TIncoterms and other trade terus.

International payments:

(a) TNegotiable instruments:

(b) Bankers' commercial credits;

(c) Guarantees and securities.

International commercial arbitration:

(a) Steps that might be taken with a view to promoting the harmonization
and unification of law in this field;

(b) The United Nations Convention of 1958 on the Recognition and
Enforcement of Forcign Arbitral Awards.

Consideration cf inclusion of international shipping legislation awong the
priority topics in the work programme

(a) Register of organizations and register of texts;

(b) Bibliography.

Consideration of ways and means of promoting co-ordination of the work of
organizations active in the progressive harmonization and unification of
international trade law and of encouraging co-operation among them.

Working relationship and collaboration with other bodies.

Consideration of opportunities for training and assistance in the field of
international trade law.

Consideration of the possibility of issuing a Yearbook.
Precgramme of work until the end of 1972,
Date of third session.

Adoption of the report of the Commission.
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. LDatablishment »f two committees of the whole

8. The Commission, at its 27th meeting on 4 March 1969, decided to establish two
committees of the whole (Committee I and Cumittee IT) which would meet
simultaneously t> consider the agenda items to be referred to them.

G The Commission, at its 28th meeting, on L March 1969, decided to refer to
Committees I and II for consideratvion The following items:

Comaittee I

Iteir I TInternational sale of goods:

(a)
(b)
(c)

(a)
(e)

The Hague Conventions of 19Gk;
The Hague Convention on Applicable Law of 1975;

Time-limits and limitations (prescrioticns) in the field of
international sale of goods;

General conditions of sale and standard contracts;

Incoterms and other trade terms.

Item 6 International commercial arbitration:

Committee II

Steps that might be taken with a view to promoting the
harmonization and unification of law in this field;

The United Nations Convention of 1958 on the Recognition and
Enforcement of Forcign Arbitral Awards.

Ttem 5 International payments:

(2)
(p)
(e)
Tten 8 (a)

()

Negotiable instruments;

Bankers'! commercial credits;

Guarantees and securities.

Register of organizations and register of texts;

Bibliography.

Item 9 Consideration of ways and means of promoting co~ordination of the
work of organizations active in the progressive harmonization and
unification of international trade law and of encouraging co-operation
among themn.

The Commission also requested Committees I and II to consider the question of
co~ordination in respect of subjects referred to them. At its 34th meeting, on

17 March 1969, the Comnission further referred to Committee II the question
concerning the publication of a Yearbook of the Commission (item 12 of the agenda).

~5-



10, Committee I met from & to 24 March 1969 and held fifteen meetings.
Cormittee II met from 6 to 20 March 1969 and held twelve meetings.

11l. At its first meeting on 6 March 1969, Committee I elected unanimously

Mr, Nagendra Singh (India) as Chairman and Mr. Shinichiro Michida (Janan) and

Mr, Ion Nestor (Romania) as Rapporteurs for item ! and item 6 respectively.

The Committee at its eleventh meeting, following the departure from Geneva of

Mr. Nagendra Singh, elected Mr. Gervasio Ramdén Carlos Colombres (Argentina) as
Chairman. At its first meeting, on 6 March 1969, Committee II elected unanimously
Mr. Nehemias Gueiros (Brazil) as Chairman and Mr. Kevin William Ryan (Australia)
as Rapporteur,

12, The Commission considered the report of Committee IT at its 38th and 39th
meetings, on 21 March 1969, and the renort of Committee I at its 43rd, With and
L5th meetings, on 25 and 26 March 1969. The Commission decided to include the
substance of the Committee's reports in its report on the work of its second
session.

. General debate

135. The Comnission decided to have a general debate on the substantive items on
its agenda before the committees of the whole began their work. A sumuary of the
observations made by representatives during the general debate on a particular
item is included in the chapter relating to that item.

Ge Decisions of the Commission

14, At the twenty-sixth meeting of the Commission, on 3 March 1969, the Chairman
recalled that the Commission, at its first session, had agreed that its decisions
should, as far as possible, be reached by consensus, and that it was only in the
absence of consensus that decisions should be taken by a vote as provided for in
the rules of procedure relating to the procedure of Committees of the General
Assembly.

15, The decisiong taken by the Commission in the course of its second session were
all reached by consensus. The decisions taken in respect of each substantive item
are, for easy reference, set out in the final chanter of this report.
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CHAPTER IT

INTERNATIONAL SALE OF GOODS

A, The Hague Conventions

(1) General observations

16. It was recalled that, as a matbter of principle, the Commission had a clear
mandate and was therefore entirely competent to take such steps as would, in its
view, further the harmonization and unification of international trade law. In
this connexion, many representatives pointed out that the decision of the
Comriission to consider the Hague Conventions of 1964 and 1955 in no way imnlied
that the Commission should necessarily confine itself to merely giving an opinion
whether thelr contents were or were not satisfactory.

17. A number of representatives expressed the wish that the Commission would not
create any obstacles to the ratification of the Hague Conventions. Other
representatives were of the opinion that the Commission, although it wished to
take full account of the work already accomplicshed in the field, was at liberty
to chart a new course if, upon examination, the Hague Conventiong proved to be
unacceptable to a substantial number of States. The view was also expressed that
the Hague Conventions of 196k and 1955 should be replaced by a single instrument
comprising both substantive and conflict rules of international sale. One
representative stated that the unification of the law of the international sale
of goods could only be effected by such a new international instrument.

(2) Hague Conventions of 196k

18. The Commission considered the Hague Conventions of 1984 relating to a Uniform
Law on the International Sale of Goods and a Uniform Law on the Formation of
Contracts for the International Sale of Goods (hereinafter referred to as the
Hague Conventions of l96h), in the light of the note by the Secretary-General
entitled "Replies and studies by States concerning the Hague Conventions of 1964"
(A/CN.9/ll, Corr.l and Add.l and 2) and a report of the Secretary-General containing
an analysis of those replies and studies (A/CN.9/17). The Commission also had
before it & proposal cubmitted by the delegation of the Union of Soviet Socialist
Republics concerning the unification of rules of law regulating the international
sale of goods (A/CN.9/L.9) and studles and comments on the Hague Conventions of
1964 submitted by the representatives of Hungary, Japan and the United Arab
Renublic,

19. The Commission congidered the general aspects of the Hague Conventions of 190k
during a general debate held in the course of its 28th to 31lst meetings, on 4, 5 and
G March 19G9. A summary of the observations made in the course of that debate is
set out in paragraphs 21-30 below.

20. The text of the Hague Conventions of 1964 and of the uniform laws forming the
annex to those Conventions were considered by Committee I in the course of its 1lst
to Gth and 10th meetings, held on 6, 7, 10 and 1k March 1969 (see A/CN.9/L.15,

paragraphs 5-3). A suumary of the comments made by members of the Commission and

=~



observers of organizations during those meetings is set out in annex I to the
rresent report. Coumittee I also considered what course of action should be
recommended to the Comnission in respect of the Hague Conventions of 1964 and,
in general, for the nurpose of promoting fthe progressive harmonization and
unification of the law relating to the international sale of goods.

21l. In the course of the discussion two main trends of opinion emerged regarding
the Hague Conventions of 1964,

22, In the view of some representatives, the Conventions were suitable and
~racticable instruments and a significant contribution towards the unification of
law. Therefore, they should not be revised before they had been put to the test
in actual practice and before it was reasonably certain that a better instrument
213 te drawvn up; in this connexion, ratification of the Conventions, even if
coomranied by the reservation in article V of the Convention providing a uniform
n the international sale of gooas, would be desirable. Moreover, before

i~z the CJonventions, one should 1irst be more or less certain that it would
ssible to draft a better instrument. The view was also expressed by some
ravrasentatives that any action by the Commission, other than recommending to

ces that they accede, might slow down the present trend towards ratification

(s
11
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cession. The observer of the International Institute for the Unification of

==2visicns of the Conventions had already been considered at the 1964 Diplomatic
Conference and rejected.

I the view of other representatives, the Hague Conventions of 1964 did not
: szond to present needs and realities and, in the interest of unification, it
~r2ald be desirable to review the Conventions at an early date. Representatives
sizring this view sointed out that the 1964t Hague Conference, at which the
Jiiventicns wrere adopted, had been attended by only twenty-eight States and that
acne of the develoying countries had been represented.

L, Several representatives held the view that the Hague Conventions of 1964 had
nzt taxen into account the interests of developing countries. Other representatives

25. Bone representatives expressed the view that the Conventions embodied certain
legal concerts of an artificial character which it would be difficult for some
States to accept, Moreover, many provisions were aimed at facilitating trade
peteen countries within the same region rather than between countries of different
continents. Therefore, 1t would hardly serve a useful purpose for the Commission
to recommend to States that they accede to the Convention.

25. The Observer of UNIDROIT stated that, in his view, the legal position with
regard to a revision of the Hague Conventions of 1964 was that such a revision
could e undertaken only by the States which had drawn up these Conventions, and
thac while States which had not signed the Conventions could conclude a separate
agreement they had no power to amend the Conventions. In his opinion, UNIDROIT
could takz action only if the Conventions themgelveg authorized it to do so.



27. The observer of the Hague Conference on Private International Law stressed the
contradictions between the system laid down in article 2 of the uniform law on the
international sale of goods of 1964 and the Hague Convention of 1955. He expressed
the view that any future solution in the field of the international sale of goods
had to establish a co-ordination of substantive rules and rules of conflicts. In
fact, the latter could not be dispensed with as long as there were States which had
not accepted the new uniform law.

28, Mr. H. Scheffer, who was Secretary-General of the 1964 Hague Diplomatic
Conference on the Unification of Law governing the International Sale of Goods,

in a statement on behalf of the Netherlands Govermnment, made at the invitation of
Committee I, stated that the Netherlands Government, being responsible for the

1964 Conference and bound by certain obligations laid down in the final clauses

of the Hague Conventions of 1964, would always be ready to lend its further
assistance in this field if requested by the United Nations or other organizations.

29. Some representatives referred to paragraph 2 of Recommendation IT annexed to
the Final Act of the Hague Diplomatic Conference on the Unification of Law
Governing the International Sale of Goods, in which the Conference recommended
that UNIDROIT should establish a committee composed of representatives of the
Governments of the interested States which should consider what further action
should be taken to promote the unification of law on the international sale of
zoods. One representative also drew attention to article XIV of the Hague
Convention of 1964 relating to a uniform law on the international sale of goods
which provided that after the Convention had been in force for three years, any
Contracting State might request the convening of a confereice for the npurpose of
revision; that States inviteld to the Conference, other than Contracting States,
should have the gtatus of observers unless the Contracting States decided
otherwise by a majority vote and that observers should have all rights of
participation except voting rights.

30. Other representatives took the view that a new convention acceptable to all
States, or at least to a majority of them, should be drawn up and opened for
accession by all States which participated in international trade. The Commission
should set up a body to prepare a draft of a new world-wide convention which would
take account of the interests of all countries, and the United Nations should
subsequently convene an international conference for the purpose of adopting such
a convention.

3l. In proposing that the unification of the law of the international sale of
goods could only be achieved by a new convention, one representative suggested
that the new convention should use, as prenaratory documents, the decisions of
the United Nations and its organs dealing with the normalization of trade relations
and designed to eliminate colonialism and manifestations of neo-colonialism from
international economic relations, the principles governing international trade
relations and trade policies adopted in 19G4 by UNCTAD, the general conditions of
sale and model contracts prepared by the United Nations Economic Comuission i'or
Lurope, the general conditions of delivery of the Councll for Mutual Economic
Assistance (1968), the text of the Hague Conventions of 1964 and 1955, and the
acceptable rules of municipal law governing relations in respect of contracts of
international sales.

PN 0 S



(3) Hague Convention of 1955

32. The Commission considered the Hague Convention of 1955 on the Law Applicable

to the International Sole of Goods (hereinafter referred to as the Hague Convention
of 1955) in the light of a note by the Secrebary-CGeneral containing the replies

by States concerning that Convention, and the comments mude by the Secretary-General
of the Hague Conference on Private International Law (A/CN.9/12 and Add.l, 2 and 3).
The Commission had also before it a proposal submitted by the delegation of the
USSR concerning the unification of rules of law regulating the international sale

of goods (A/CN.9/L.9).

33. The Commission considered the general aspects of the Hague Convention of 1955
and what future action it should take in respect of that Convention during a general
debate held in the course of its 28th to 31lst meetings, on 4, 5 and 6 March 1269.

A summary of the observations made on the Convention in the course of that debate

is set out in paragraphs 35 and 36 below.

34, The provisions of the Hague Convention of 1955 were considered by Committee I
in the course of its Tth and 10th meetings, held on 11 and 14 March 1969 (see
A/CN.9/L.15, paragraph 9). A summary of the comments made by members of the
Commission and observers of organizations during these meetings is set out in
annex II to the present report.

35« A number of representatives stressed the importance o the lague Convention of
1955 and were of the opinion that, at least at the present stage of development of
the law of the international sale of goods, conflict rules were necessary, and that
for this reason the Convention served a useful purpose. Some representatives who
were in favour of the preparation of a new convention that would replace the

Hague Conventions of 19&k, expressed the view that conflict rules should form an
integral part of a new Convention on the international sale of goods. The view
was also expressed that the Convention had been drawn up by a limited number of
States and that it should be examined in order to ascertain whether its provisions
unduly favoured the exporting ccuntries.

3¢, The Observer of the Hague Conference on Private International Law stated that
the Conference would welcoine the views of members of the Commission which were not
States members of the Conference and that if the Comnission were of the opinion
that the Hague Convention of 1955 should be revised, the Conference would be
willing to consider that possibility.

(4) Decision of the Commission

37. At the 10th meeting of Committee I, on 1L March 1909, the representative of
Hungary submitted a draft resolution on behalf of Brazil, Ghana, Hungary, India
and the United States of America (A/CN.9/L.lO). At the same meeting, the
representative of Kenya requested that Kenya be included among the sponsors of
the draft resolution. After certain amendments had been made, the draft
resolution was approved by Committee I for submission to the Commission.

38, The Commission, at its L3rd and Lhth meetings on 25 and 26 March 1969,

considered the dralt resolution submitted by Committee I. At its Lhth meeting
the Commission unanimously adopted the following draft resolution:

~10-



"The United Nations Commission on International Trade Law,

"Recalling General Assembly resolution 2421 (XXIII) expressing the
conviction that the harmonization and unification of international trade law,
in reducing or removing legal obstacles to the flow of international trade,
would significantly contribute to economic co-operation between countries and,
thereby, to their vell being,

"Convinced that the Hague Conventions of 1955 and 1964, as a result of
many years of study and research under the auspices of the Hague Conference on
Private International Law and UNIDROIT, respectively, constitute an important
contributioca to the harmonization and unification of the law of the
international sale of goods,

"Having considered the written replies from Governments to the question
addressed to them by the Secretary-General, whether they intend to ratify, or
accede to, the Hague Conventions of 1955 and 1964 and the reasons for their
position, as well as the oral and written comments regarding the provisions of
the Conventions made by members of the Commission at its second session,

"Having Further considered the studies submitted by Governments on the
Hague Conventions of 196L,

"Bearing in mind that seven countries have ratified the Hague Convention
of 1955 and three countries the Hague Conventions of 1964,

"Woting the statements made by a number of Governments regarding their
intention to adhere to the Conventions, and not wishing to delay or prevent
ratification of these Conventions by the countries who may desire to do so,

"Considering, at the same time, the views expressed by a number of
Governments that the Conventions in thelr present text, are not suiltable
for worldwide accentance,

"Being of the opinion that in the establishment of generally acceptable
uniform rules governing the international sale of goods the work already done
in the field should as far as possible be taken into account and that
duplication of efforts should be avoided through collaboration, where
appropriate, with the organizations operating in this field,

"Decides:

"1, To request the Secretary-General to complete the analysis of the
replies received from States regarding the Hague Conventions of 196k
(A/CN.9/17) in the light of the replies and studies received since its
preparation and of the written and oral comments by members of the Commission
during its second session, and to submit the analysis to the Working Group
established under paragraph 3;

"2, To request thc Secretary-General to prepare an analysis of the
replies received from States regarding the Hague Convention of 1955 as well
as of the written and oral comments by members of the Commission during its
second session, and to submit the analysis to the Working Group to be set up
under paragraph 3;

—]] -



"3. To establish a Working Grcup - composed of the following fourteen

members of the Commission: Brazil, France, Chana, Hungary, India, Iran,
Japan, Kenya, Mexico, Norway, Tunisia, Union of foviet Socialist Republics,
United Kingdom of Great Britain and Northern Ireland and United States of
America -~ which shall:

"(a) Consider the comments and suggestions by States as analysed in
the documents to be prepared by the Secretary-General under paragraphs 1 and 2
above, in order to ascertain which modifications of the existing texts might
render then capable of wider acceptance by countries of different legal,
soclal and economic systems, or whether it will be necessary to elaborate a
newy text for the same purpose, or what other steps might be taken to further
the harmonization or unification of the law of the international sale of
goods:

"(b) Consider ways and means by which a more widely acceptable text
night best be prepared and promoted, taking also into consideration the
pos3ibility of ascertaining whether States would be prepared to participate
in a Conference;

"(c) Submit a progress report to the third session of the Commission;

"y, To reccumend that the members of the Working Group should be
represented by persons especially qualified in the law of the international
sale of goods;

"5, To request the Secretary-General to invite members of the Commission
not represented on the Working Group, UNIDROIT, the Hague Conference on
Private International Law and other international organizations concerned, to
attend the meetings of the Working Group and to recommend that they should be
represented by persons especially qualified in the law of the international

sale of goods.

(5) Observations

39. One representative recalled his previous statement that the unification of the
law of the international sale of goods could only be effected by a new international
instrument comprising both substantive and conflict rules.

B. Time-limits and limitations (prescription) in the field of the international
sale of poods

L0. The subject of the harmonization and unification of the law on time-limits and
limitations (prescription) in the field of the internatiounal sale of goods was
considered by the Commission at its twenty-ninth to thirty-first meetings on

5 and 6 March 1969 during the general debate and by Committee I in the course of
four meetings on 17 to 19 and 24 March 1969. A summary of the observations made

Ey members of the Commission during those meetings is set out in paragraphs L3 and
L4 below.,

41. The Commission had before it a note by the Secretary-General (A/CN.9/16 and
Add.l and 2) reproducing the studies on time-limits and limitations in connexion
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with the international sale of goods submitted by the Governments of Belgium,
Czechoslovakia, Norway and the United Kingdom. In addition, the Secretariat of
the Council of Burope had made available to the Commission a document of the
Furopean Committee cn Legal Co-operation of that organization, entitled "Replies
made by Governments of Mewber States to the Questionnaire on 'vime-limitst'".

42, The Commission expressed warm appreciation of the studies which had been
submitted by the Govermments of Belgium, Czechoslovakia, Norway and the

United Kingdom. hese had been of consliderable help in assisting the Commission
in its work.

43, The view was expressed that the harmonization of rules prescribing time-limits
Tor asserting clains in connexion with international sale transactions presented a
complex problem and that the Commission should consider whether that problem could
be solved by the hasmonization of conflict rules or the adoption of uniform
substantive rules. It was noted in this connexion that, generally, in civil

law countries the rules relating to time~limits and limitations were parv of
substantive law, whereas in common law countries they were considered to be part

of procedural law.

4, There was a general consensus that this topic was one which could profitably
be the subject of immediate worlk by the Commission. The studies revealed numerous
disparities between the rules of law of domestic legal systems and a fundamental
difference of approach in the civil law and common law systems. A number of
representatives referred to the work already done in this field in the draft
elaborated in 1961 and the general conditions adopted in 1968 by the Ccuncil for
Mutual LEceonomic Assistance; in the draft rules elaborated within the framework of
the European Committee on Legal Co-~operation of the Council of Europe; and by
Professor H. Trammer in hisg preliminary draft of a convention, annexed to the study
submitted by the Government of Czechoslovakia.

Decision of the Commission

45. At the 12th meeting of Committee I, on 18 March 1969, the representatives of
Hungary and the United Kingdom submitted a recommendation on time-limits and
limitations (prescription) in the international sale of goods which the Committee
had asked them to prepare. After certain amendments had been made, the proposal
vas approved by Committee I at its 15th meeting, on 24 March 1969, for submission
to the Comalssion.

L. At its blhth meeting, on 26 March 1969, the Commission considered the
recommendatlon of Comnittee I and unanimously adopted the Ffollowing decision:

L. The Commission decides to set up a Working Group consisting of
seven members: Argentina, Belgium, Czechoslovakia, Japan, Norway, United Arab
Republic and United Kingdom of Great Britain and Northern Ireland. The
Working Group should be composed of persons specially qualified in the field
of law referred to the Vorking Group for consideration.

2 The Working Group shall:

(a) Study the topic of time-limits and limitations (prescription) in
the field of international sale of goods with a view to the preparation of a
preliminary draft of an international convention;

=
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(b) Confine its work to consideration of the formulation of a general
period of extinctive prescription by virtue of which the rights of a buyer
or seller would be extinguished or become barred; the Working Group should
not consider special time-~limits by virtue of which particular rights of the
buyer or seller might be abrogated (e.z. to reject the goods, to refuse to
deliver the gools, or to claim damages for non-conformity with the terms of
the contract of sale) since these could nost conveniently be dealt with by
the Working Group on the international sale of goods.

3. The Working Group shall, in its work, pay speclal attention,
inter alia, to the following points:

(a) The moment from which time begins to run;
(b) The duration of the period of prescrivtion;

(c) The circumstances in which the period may be suspended or
interrupted;

(d) The circumstances in which the period may be terminated;

(e) To what extent, if any, the prescription period should be capable
of variation by agreement of the parties;

(£f) Whether the issue of prescription should be raised by the court
suo officio or only at the instance of the parties;

(g) Vhether the preliminary draft convention should take the form of
a uniform or a model law;

(h) Vhether it would be necessary to state that the rules of preliminary
draft convention would take effect as rules of substance or procedure;

(i) To what extent 1t would still be necessary to have regard to the
rules of conflict of laws.

L. The Commission requests the Secretary-General to notify inter-
governmental and international non-governmental organizations active in the
field of the date of the meeting of the Working Group. The Secretary-General
is also requested to send to the members of the Commission as well as to the
foregoing organizations the studies referred to in paragraph 41 above for
submission of their comments to the VWorking Group as soon as possible. The
Secretary~-General is further requested to transmit to the members of the
Commission and the same organizations any drafts produced by the VWorking
Group. It is envisaged that a preliminary draft of a convention can be
completed in 1970 or 1971 and the Commission requests the Working Groumn to
report its progress to the Commission at its third session.

L7. With regard to the Working Group established under the above decision, several
representatives stated that the composition of that Working Groun which included
the four members of the Commission which had submitted studies on the subject of
time-~limits and limitations (prescription), was a special arrangement and should
not be considered as a precedent for the composition of future working groups that
might be established by the Commission.
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Ce General conditions of sale and standard contracts, Incoterms and other trade
terms

43, The subject of general conditions of sale and standard contracts, Incoterms
ancd other trade terms, was considered by the Commission during a general debate
held in the course of its 28th to 31lst meetings, on 4, 5 and € March 19069, and

by Committee I in the course of its 8th meeting. At that meeting, Committee I
decided that sub-items (d) (general conditions of sale and standard contracts) and
(e) (Incoterms and other trade terms) of item 4 of the agenda should be considered
together in vieuv of thelr inter-relationship. The Commission concurred with this
view and this report therefore deals with both these sub-items under one heading.
A summary of the observations made by members of the Commission and observers of
organizations is set out in paragraphs 50 to 58 below.

9. The Commission had before it, with regard to general conditions of sale and
standard contracts, a report by the Secretary-Guneral (A/CN.9/18) and a pronosal
submitted by the United States (A/CN.9/L.8) and, with regard to Incoterms and
other trade terms, a note by the Secretary-General (A/CN.9/1L), reproducing a
report submitted by the International Chamber of Commerce (ICC) for the second
session of the Commission. Several representatives expressed their appreciation
for the report of ICC.

50. In discussing the possibilities of promoting the wider use of the existing
general conditions of sale and standard contracts as well as of Incoterms, the
Commission considered the role of these formulations in the process of the
unification of the law of the international sale of goods. Several representatives
were of the opinion that there was an interconnexion between general conditions
and a uniform law on sale of goods, in view of the fact that the provisions of a
uniform law should allow some room for the application of general conditions. The
view was also expressed that even if there was no widely accepted uniform law on
sales, general conditions of sale and standard contracts would still be useful.

51. One representative expressed the opinion that general conditions of sale
offered the best prospects of unification, since they were essentially of a
practical nature and were more readily and speedily accepted than conventions
involving basic legal principles. Other representatives pointed out that the
application of general conditions could help to eliminate international commercial
disputes and might ultimately lead to the establishment of a uniform trade law.

52. Several representatives commented on the legal character of general conditions
and standard contracts. It was pointed out that general conditions, such as those
drawn up by the United Nations Economic Commission for Europe (ECE), are
applicable only by agreement of the parties and that mandatory rules of the
applicable municipal law prevailed over them in the event of conflict. The 1968
General Conditions of the Council for Mutual Economic Assistance (CMEA) on the
other hand, being of a mandatory character and thus applicable independently

of the will of the parties, prevailed over the whole body of domestic law,
including its mandatory rules. Because of that difference, the CMEA General
Conditions were considered as being closer in character to a uniform law than

to general conditions.

55. The Commission was generally agreed that out of the great number of existing
general conditions of sale and standard contracts, the wider use of thcse prepared
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by the United Nations Economic Commission for Europe (ECE) should be promoted. It
was considered whether the application outside Lurope of these formulations in
their present form could be extended. Walle some of the speakers were of the
opinion that the anplication of the ICE general conditions would not encounter
any legal obstacle in countries outside Lurope, Others expressed the view that
some modifications might be needed in order to malte these formulations more
widely acceptable. One representative considered that some scope should be
allowed to economically weaker countries to depart from the provisions of the
above-mentioned general conditions for the purnose of protecting thelr intcrests.

5k, t was also pointed out that the ECE general conditions were not well known
outside Europe and this impeded their wider use. The Commission was unanimous in
the oninion that the widespread dissemination of the ECE formulations would help in
making them more widely lknown and in promoting their wider use. One representative
expressed the view that although he favoured the widespread dissemination of the
ECE general conditions, he did not favour recommending these texte as long as no
agreement had been reached on the princinles governing the international sale of
goods.

55« It was generally consldered that the method which was most likely to promote
the wider use of the ECE general conditions of sale and standard contracts would be
the establishment of a joint committee of the four United Nations regional economic
commissions or the convening of a meeting of these organs for exploring the
possibility of the use, in all regions, of these formulations and to consider any
necessary revision of the texts. It was suggested by some representatives that

the Organization of American States, the Organization of African Unity and the
Dconomic Commission for Central America - »ould also be invited to participate in
such a meeting. At the same time it was eunnhasized that a considerable amount of
preparatory work would be needed before the convening of a meeting of this kind
and the financial implications would also have to be considered. In this

connexion the Commission welcomed the generous offer made by the representative of
Japan to contribute to its work by preparing for its use a comparative study of the
LCE general conditions.

56. Several representatives suggested that information on the CMEA General
Conditions should also be disseminated. The observer from CMEA said that the
secretariat of CMEA would be prepared to supply an English translation of the
CMEA general conditions for dissemination.

57T As regards Incoterms, it was generally considered that they should be retained
in their present form and their wider use should be promoted. One representative
pointed out some differences between interpretations in Incoterms and the
definitions used in the United States Uniform Commercial Code.

58, Some representatives stressed the need for formulating new general conditions
for tropical products and for use in exports from developing countries.

Decisions of the Commission

59. At its 12th meeting, on 18 March 19069, Committee I approved s recomuendation
for submission to the Commission.



60. At its klth meeting, on 26 March 1969, the Commission considered the
recommendation of Comwi‘ltee I and unanimously adopted the following decision:

The Commission decides:

With regard to general conditions of sale and standard contracts:

L. (a) To request the Secretary-General to transmit the text of the
ECE general conditions relating to plant, machinery, englneering goods and
lumber to the Executive Secretaries of the Economic Commission for Africa (ECA),
the DBconomic Commission for Asia and the Far Eost (ECAFE), and the Economic
Commission for Latin America (ECLA), as well as to other regional organizations
active in this field;

(b) To request the Secretary-General to make the aforementioned general
conditions available in adequate number of coples and in the appropriate
languages; the general conditions should be accompanied by an explanatory note
describing, inter alia, the purpose of the ECE general conditions, and the
practical advantages of the use of general conditions in international
commercial transactions;

(c) To request the regional economic commissions, on receiving the
above-mentioned ECE general conditions, to counsult the Governments of the
respective regions and/or interested trade circles for the purpose of
obtaining their views and comments on: (i) the desirability of extending
the use of the ECE general conditions to the regions concerned; (ii) whether
there are gaps or shortcomings in the ECE general conditions from the point
of view of the trade interests of the regions concerned and whether, in
particular, it would be desirable to formulate other general conditions for
products of special interest to those regions; (iii) whether it would be
desirable to convene one or more committees or study groups, on a world-wide
or more limited scale, whereby with the Larticination (if appropriate) of an
expert appointed by the Secretary-General, maticrs raised at a regional level
would be discussed and clarified;

(d) To request the other organizations to which the ECE general
conditions are transmitted to express their views on points (i), (ii) and
(iii) of sub-paragraph (c) above;

(e) The views and comments sought from the regional economic
commissions and other organizations shquld be transmitted to the Secretary-
General, if possible, by 3L October 19069;

(f) To request the Secretary-General to submit, together with the
relevant ECE general conditions, a report to the third session of the
Commission which should contain (if appropriate) an analysis of the views
and comments received from the regional economic commissions and other
organizations concerned;

(g) To give, at an appropriate time, consideration to the
feasibility of develoning general conditions embracing a wider scope of
commodities than the existing specific formulations. Consideration of the
feasibility of this work should be taken up after there has been an
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opportunity to study the views and couments requested under sub-paragraphs (c)
and (d) above.

(h) To welcome the generous offer made by the representative of Japan
to contribute to the work of the Commission by preparing for its use a
comparative study of the ECE general conditions;

With regard to General Conditions of Delivery (GCD) of 1968 prepared by
the Council of Mutual Economic Assistance (CMEA):

2. (a) To request the Secretary-General to invite the CMEA to furnish
anladequate number of coples of the General Conditions of Delivery (GCD) of
1968 in English, accompanied by an explanatory note;

(b) To request the Secretary-General to transmit in the four languages
of the Commission, as appropriate, the above-mentioned General Conditions of
Delivery and explanatory note to members of the Commission and to the Economic
Commission for Africa, the Economic Commlssion for Asla and the Far Last, the
Economic Commission for Europe and the Economic Commission for Latin America,
for informatilon.

With regard to Incoterms 1953:

3. (a) To request the Secretary-CGeneral to inform the International
Chamber of Commerce that, in the view of the Commission, it would be desirable
to give the widest possible dissemination to Incoterms 1953 in order to
encourage their world-wide use in international trade.

(b) To rcquest the Secretary-General to bring the views of the
Commission concerning Incoterms 1953 to the attention of the United Nations
regional economic commissions in connexion with thelr consideration of the ECE
general conditions,.

Co=-ordination of the activities of organizations in the field of international
sale of goods

The Ccrmission, at its 28th meeting, on 4 March 1969, requested Committee I to

consider the question of co-ordination in respect of all the items under
international sale of goods, l.e. the problems of the unification of norms
governing the international sale of goods and the laws applicable to international
sales, time-limits and limitations (prescription), general conditions of sale

and standard contracts, and Incoterms and other trade terms.

62.

The Commission was of the opinion that its decisions in respect of each of

those items and the working methods contemplated therein would lead to a

satisfactory co-ordination of the work of organizations in the field of international
sale of goods and that, at the present stage of its work, no further action was
required in respect of co-ordination of those items.
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CHAFTER TIIT

INTERNATIONAL PAYMENTS

A, Negotiable instruments

63, The subject of the harmonization and unification of the law of negotiable
instruments was considered by the Commission during a general debate held in the
course of its 29th to 31lst meetings, on 5 and 6 March 1969, and by Committee II in
the course of seven meetings, on 6, 7, 13 and 14 March 1969. A summary of the
observations made by members of the Commission and observers of organizations
during those meetings is set out in paragraphs 65 to 81 below.

Ok, The Commission had before it the "Preliminary Report on the Possibilities of
Extending the Unification of the Law of Bills of LIxchange and Cheques"
(A/CN.9/19/annex 1) prepared by the International Institute for the Unification of
Private Law (UNIDROIT) for the second session of the Commission. That report
examines the solutions by which unification could, in principle, be promoted.

lMany representatives who spoke on the subject of negotiable instruments exnressed
their appreciation of the report by UNIDROIT which, although of a preliminary
nature, significantly contributed to the work of the Commission.

05, One representative informed the Commission of the existence of a draft uniform
law on negotiable instruments for Central America prepared under the auspices of
the permanent secretariat of the Central American Treaty for Economic Integration.
The observer of the Organization of American States (OAS) informed the Commission
that a Draft Uniform Law on Negotiable Instruments for Latin America had heen
prepared under the auspices of the Inter-American Development Banl:i, and had been
considered by the Inter-American Juridical Committee which decided to consider
specific forms of negotiable instruments, starting with cheques and hills of
exchange, both for international circulation only.

6G. In evaluating the measures that could be adopted in the interest of unification,
the Commission noted that there were two principal systems of negotiable ilnstruments
law, 1.e. that represented by the Geneva Conventions of 1930 and 1931 and that
represented by the English Bill of Exchange Act and the United States Negotiable
Instruments Law (superseded by article 3 of the Jniform Commercial Code). The
Commission recognized that even within these systems complete unification had not
yvet been achieved. With respect to the system of the Geneva Conventions, some
important problems, such as provision, were not dealt with by the uniform laws
forming the annex to those Conventions, while also the uniformity which those laws
sought to establish had further been compromised by reservations. Similarly,
divergencies did exist between the English and American acts and, consequently,

in the laws of those countries which had modelled their legislation on one or the
other of these acts. There was, however, general consensus that a parallel
unification of the two main systems was to be regarded as a difficult and long-term
task and that the work of unification should be concentrated on finding a solution
that would reduce the problems arising out of the coexistence of these systeus.,
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67. The Commission also agreed that a mere comparative study of the legal
differences between the systems would not suffice for the purpose of the work
towards unification and that the listing and analysis of these diff=rences would
vroduce an oversiuplified vwicture of the real degree of dissimilarity. TFor this
reason, the Commission was of the opinlon that seeking the views and active support
of banking and trade institutions was a prerequisite to any final decision
regarding the feasibility of unification and a necessary element of its work.

68. The Commission considered whether the problems that might arise from the
coexistence of the Geneva and Anglo-American systems could adequately be met Dbv
conflict rules, such as those set forth in the Geneva Convention for the Settlement
of Cextain Conflicts of Laws in connexio n with Bills of Exchange and Promissory
Notes of 1930 and the Geneva Convention for the Settlement of Certain Conflicts of
Laws in connexion with Cheques of 1931. It was observed, in this connexion, that
conflict rules alone would not expedite the international circulation of negotiable
instruments and that the uniform law approach, ir it proved possible, was nore
likely to produce satisfactory results. The Comnission was also informed by the
Observer of the Hague Conference on Private International Law that the Conference
had, in 19C8, included in its future programme of work, but without giving it
priority, an item entitled "The law applicable to negotiable instruments" and that,
if the Commission should decide that a conflicts of law convention would contribute
to solving existing problems, the Conference would be willing to prepare a draft

of such a convention.

69. In the light of the decision taken by it at its first session é/ and the
preliminary report by UNIDROLT, the Comulssion considered the following methods
that could, in principle, promote unification:

(a) Securing a wider acceptance of the Geneva Conventions of 1930 and 1931;

(b) Revising the Geneva Conventions of 1930 and 1931 with a view to making
the conventions more acceptable to countries following the Anglo-~American system;

(c) Creating a new negotiable instrument.

(a) Securing a wider acceptance of the Geneva Conventions of 1930 and 1931

70. The Commission concluded that this method would not offer a sufficient chance
of srrcess. The view was, however, expressed that efforts should be made to secure
acceptance of the Geneva Conventions by those civil-law countries which had not yet
ratified them or adapted their internal legisla“ion to them, or which were

studying proposals for uniform legislation in the fileld; under this view,
acceptance of the Geneva Conventions was deemed nreferable to maintaining a
separate system or attemplting to create a new sy *tem different from the existing
Oones.

Tl. It was pointed out by representatives of common law countries that, by reason,
inter alia, of different banking practice and a different approach to formal
requirements, the acceptance of the Geneva Conventions by countries following the
Anglo~American system would inevitably require a drastic alteration of theilr

———

é/ Official Records of the General Assembly, Twenty-third Session, Supplement
No. 16 (A/7216), p. 22, para. 26.
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domestic practices and legal institutions in the field anc that, consequently,
there was little or no hope that the governments of these countries cculd be
persuaded to accede to those Ccaventions. In this connexion, it was emphasized by
the represenvatives of common law countries that the Anglo-American law of
negotiable instruments was to a considerable degree the outcome of the nractices
and usages of bankers and traders and represented, in a sense, the conversion of
lex non scripta into lex scripta; that the development of the law still depended on
commercial customs and nractice and on decisione of the judiclary; that the rules
of common law continued to apply where they were not incompatible with statutory
Drovisions, as evidenced by the English Bill of Exchange Act in which such common
layr rules as those regarding sufficiency of consideration, limitation and the
capacity of the parties were preserved; and that the way of legal thinking and of
formulating and interpreting legal provisions in common law countries was
different from that obtaining in civil law countries.

72. On their part, renresentatives of civil law countries stated that the Geneva
Conventions could generally be deemed to represent a satisfactory system of
negotiable instruments law which had given rise to few difficulties, but they
recognized that the Conventlons in theilr present form could not be recommended
unreservedly for universal application. In this connexion, some representatives
referred to the lack of coripleteness of the Geneva Conventions and to the fact that
some of their provisions had given rise to divergent interpretations, particularly
in the context ol new practices which had been developed since the adoption of the
Conventions.

(b) Revision of the Geneva Conventions of 1930 and 1931

735. Most representatives were of the opinion that a revision of the Geneva
Conventions with a view to making them more accentable to countries following the
Anglo~American system would not be an effective method of securing international
uniformity in the areas where such uniformity was desirable, i.e. international
transactions. These representatives drew attention to the fact that the uniform
laws annexed to the Geneva Convzontions applied to both national and international
transactions and that it would be unrealistic to expect States already party to the
Conventions or the countries following the Anglo~-American system to modify their
domestic law and practice for the sole purpose of achieving a greater degree of
uniformity where international transactions were concerned.

T4. Some representatives, however, considered that the solution consisting of
revising the Geneva Conventions should not be abandoned outright in view of the fact
that the essential legal differences between the Conventions and the ‘nglo-American

laws were few and thatv, in some cases, these differences were overcome in practice or
led to similar results, as in the case of protest and, to a lesser extent, in respect

of forged endorsements, It was pointed out in this respect that although under
English and American lair, protest, as a condition to the right of recourse, need not
be made where an inland bill had been dishonoured, it was essential in the case of
a foreign bill. In the result, at least in so far as international transactions
were concerned, Tthe Anglo-Americvan system colncided with the Geneva system under
which protest f{or non-acceptance or non-payment was the general rule. As to the
problem of forged signatures, it was emphasized that although under the common law
a Torged signature was inoperative and the Inglish and American law preserved that
rule, the English Bill of Exchange Act, in section GO, provided an exception in that
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in certain circumstances it protected bankers paying a bill with forged endorsement
from the consequences of the bill being void. In this connexlon, reference was
also made to the concept of agbstraction, in the civil law of countries following
the Ceneva system, by virtue of which the rights of the holder of a negotiable
instrument were not dependent on the underlying transaction or causa which
explained why, in the case of a forged endorsement, a good title could nevertheless
be passed by the endorser to the holder.

(c) A new negotiable instrument for international transactions

5. It was generally consldered that the method which was mostv likely to produce
tangible results in the Commission's endeavours to secure uniformity would be the
creation of a new negotiable instrument. In reaching this conclusion, many members
stressed that their preference for this method should not be construed as the
expression of a final opinlon on the feasibility and desirability of a new
instrument. Such an opinion, it was felt, could only be formed after a careful
study of the issues involved had been made on the basis of a questionnaire to be
addressed to banking and trade institutions.

76. Some representatives took the view that the scope of the new instrument should
be restricted to matters regarded as indispensable for 1ts i1ssue and international
circulation. They were also of the opinion that the question whether the new
instrument should be usable both as a bill of exchange and a cheque should be left
open until full evidence on the importance of each of these instruments in
international transactions had been obtained.

77« The discussions in the Commission showed that most representatives favoured an
instrument, the use of which would be optional. The view was however also expressed
that the optional character of the new instrument would be one of the points which
should be further clarified by research and that nothing would be galned by a
premature decision in this respect.

78. One representative considered that the question whether the new instrument
should be used in international transactions only, or also in domestic
transactions, should not be decided now. It would, in his view, be possible to
envisage a situation in which, in respect of internal transactions, the nresent
domestic negotiable instruments law would subsist during a certain period, after
which the use of the new instrument would Lecome mandatory.

79, In conformity with its earlier conclusion that any study of possible measures
of unification should be made on the basgis of an exhaustive survey of the views and
suggestions of banking and trading institutions, the Commission took the view that
a questionnaire reqarding the creation of a new negotiable instrument should be
drawn up and addressed to these institutions. The Commission, having heard
statements by the observers of the International Monetary Fund (IMF), UNIDROIT

and the International Chamber of Commerce (ICC) in which these organizations
expressed their readiness to co-operate with the Commission, was of the opinion
that the questionnaire should be drawn un by the Secretary-General in consultation
with these organizations.

80. Some representatives considered that, for the purpose of drawing up the

questionnaire, a preliminary study on the nature and characteristics of the
projected instrument was indispensable. Other representatives suggested that the
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questionraire should be accompanied by a brief explanatory memorandum, but that
the relevant questions should be framed in such a way as to permit the addressees
to state their views and suggestlons freely.

8l. One representative expressed the view that it would be useful to invite
organizations such as UNIDROIT to prepare technical studies on certain guestions
relating to the circulation and effectiveness of negotiable instruments; the
studies, which would show that in practice simlilar solutions were reached despite
divergent legal rules, would facilitate the harmonization of legislation and
judicial practice. Other representatives who shared this view pointed out that
such studies would also assist the Commission in its work on a new negotiable
instrument.

Decisions of the Commission

82, At the 6th meeting of Committee IT, on 13 March 1969, the representative of
Ghana submitted a proposal for a recommendation to the Commission on behalf of
Ghana, India, Kenya, Tunisia, the United Arab Republic and the United Republic of
Tanzania. After certain amendments had been made, the proposal was anproved by
Committee IT at its Tth meeting, on 13 March 1969, for submission to the Commission.

83, At the Tth meebting of Committee IL, on 13 March 1969, the representative of
Chile submitted a proposal for a recommnendation of the Commission which was approved
by Committee ITI at its Sth meeting, on 14 March 1969.

8+, The Commission, at its 38th and 39th meetings, on 21 March 1969, consldered

the two recommendations of Committee II and, at its 39th meeting, adopted
unanimously the texts and decisions set out in paragraphs 35-89 below.

(a) Creation of a new negotiable instrument for international transactions

85. With regard to the three possible measures described in paragraph 69 above,
which could in principle be adopted in order to promote the harmonization and
unification of the law relating to negotiable instruments, the Commission is of
the opinion that the first measure, i.e. securing a wider acceptance of the Geneva
Conventions of 1930 and 19351 on negotiable instruments, does not offer a sufficient
chance of success in the context of a world-wide unification of negotiable
instruments law. The Commission considers, however, that an attempt should be
made to obtain acceptance of the Geneva Conventions by those countries belonging
to the civil law system which have not yet ratified them, or have not yet adapted
their invernal legislation to them, or else are studying proposals for uniform
legislation in the field,

86. As regards the second possible solution, consisting in a revision of the
Geneva Conventions with a view to making them more acceptable tc countries
following the common law system, the Commission 1s of the opinion that, while u
revision of the Geneva Conventions could possibly lead towards unification or
harmonization and that solution should therefore not be rejected cutright,

problems in international transactions arising out of the existence of two major
systems of law on negotiable instruments might better be solved by the third
solution, consisting of the creation of a new negotiable instrument. The main
reason for this conclusion is that the uniform laws forming the annex to the Geneva
Conventions apply to both national and international transactions and that it would
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not be pructicalt.le to ask countries to modify well established rules and practices
that have been developed over a considerable period of time and which appear to
give full satisfaction in domestic transactions.

B7. The Commission therefore decides to study further the possibility of creating
a new negotiable instrument to be used in international transactions only. To
this end, the Commission requests the Secretary-General:

(a) To draw up a questionnaire in consultation with the International
Monetary Fund, UNIDRCIT, the International Chamber of Commerce and, as appropriate,
with other international organizations concerned, taking into consideration the
views expressed in the Commission;

(b) To address such a questionnaire to Governments ard/or banking and trade
institutions as appropriate;

(c) Tc .aake the replies to the questionnaire available to the Commission at
its third session, together with an analysis thereof, prepared by the Secretary-
General in consultation with the organizations mentioned in sub-paragraph (a)
above. '

(b) Studies on negotiable instruments

83. The Commission notes that, on certain concrete points related to the
circulation and effectiveness of negotiable instruments, the commercial

practices of the various countries have, in the face of specific difficulties,
produced similar solutions despite the differences in legal systems. The
Commission is therefore of the opinion that a comparative technical study of
those questions on which it may seem possible to realize a substantial uniformity
will make it possible to determine the reason for differences in legislation and
may, at the same time, indicate ways of reducing such differences. Moreover,
such studies and their distribution could also facilitate the harmonization of
judicial practice, including that of countries having similar legislation relating
to negotiable instruments, and would undoubtedly be useful also in promoting the
progressive harmonization of legislation, at any rate on certain specific
guestions.

39. The Commission therefore requests the Secretary-General to invite, at the
appropriate time, the International Monetary Fund, UNIDROIT, the International
Chamber of Commerce and the other organizations concerned to prepare studlies on,
inter alia, the following questions arising in the main legal systems, with a

commentary on the solutions that have been adopted on those questions in both
commercial and judicial practice: '

(a) The problem of forged signatures and endorsements;

(b) The stipulation of protests and the effects of failure to advise in
cases of non=-payment:

(¢) The extent of liability under signature and guarantee endorsement.
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B. Bankers'! commercial credits

Q0. The subject of bankers' commercial credits was considered by the Commission
at its 29th and 31st meetings, on 5 and 6 March 1969, during the general debate

and by Committee II in the course of four meetings, on 10, 13 and 14 March 1969.
A summary of the observations made by members of the Commission and observers of
organizations during those meetings is set out in paragraphs ¢2 and 93 below.

91l. The Commicsion had before it a study entitled "Documentary credits"
(A/CN.9/15, annex I), submitted by ICC for the second session of the Commission.
Many representatives expressed their appreciation of the study of ICC and stated
that the Uniform Customs and Practice of Documentary Credits (1962 revision),
drawn up by ICC, gave full satisfaction in practice.

02. Some representatives drew attention to the fact that, in some instances,
difficulties of interpretation in respect of certain articles of the Code had
arisen, and suggested that future work in the field of documentary credits
should be concentrated on improving the Code.

935. The Commission noted with satisfaction that ICC endeavoured to keep the

Code under constant review and that the problem of uniform interpretation was
considered, among other matters relating to the Code, at the half-yearly meetings
of the ICC's Commission on Banking Techniques and Practice. The view was also
expressed that the provisions of the Code should, in due course, take account

of the problems that arose in the context of new forms of inter-modal transport,
i.e. transport by containers. The Commission was informed by the Observer of ICC
that that Organization was at present considering such problems and would be
willing to submit a report to the Commission at the appropriate time.

Decision of the Commission

oh. At the Tth meeting of Committee II, on 13 March 1669, the representative
of the United Kingdom submitted a recommendation for submission to the Commission
which was approved by Committee II at the same meeting.

95. At its 38th and 39th meetings, on 21 March 1969, the Commission considered
the recommendation of Committee II and, at its 39th meeting, unanimously adopted
the following decision:

The Commission notes with approval the valuable contribution to the
development of international trade made by the "Uniform Custms and
Practices for Documentary Credits" of the International Chamber of
Commerce ("the Code") and expresses its satisfaction with the existing
arrangements of the International Chamber of Commerce for reviewing the
operation of, and when appropriate revising, the Code.

The Commission requests the Secretary-General:

(a) To draw the attention of Governments to the contribution which
employment of the Code can make to facilitating international trade;
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(b) To draw the attention of such Governments to the desirability
of informing the International Chamber of Commerce of difficulties which
arise in connexion with the use of the Ccde eilther by reason of
divergencies of interpretation or by reason of the inadequacy or
unsuitability of any of its provisions in relation to commercial needs;

(c) To inform such Governments that the Commission commends the
use of the Code in relation to transactions involving the establishment
of a documentary credit; and

(d) To inform the third session of the Commission of the steps
taken to implement the request set out in sub-paragraphs (a), (b) and
(c) above and of any work, in progress or contemplated, on the part
of other organizations which may affect the procedures used in
connexion with bankers'! commercial credits.

The Commission decides, with a view to facilitating the dispatch
of the work of the Commission's third session, that the subject of
bankers'! commercial credits shall be included in the work programme
of that session only to the extent necessary to consider any report
of the Secretary-General pursuant to sub-paragraph (d) above.

C. Guarantees and securities

6. The subject of guarantees and securities was considered by Committee II at
its b4th and 5th meetings, on 10 March 1969, and at its Tth and 3th meetings, on
13 and 14 March 1G69.

97. The Commission had before it the report of the Secretary-General on
Guarantees and Securities as related to International Payments (A/CN.0/20 and
Add.l). Owing to the fact that this report was not available for examination
by Governments prior to the second session of the Commission, many representatives,
while expressing appreciation for the report, felt that they could not give
adequate consideration to it at this stage. The Commission also had before it
a proposal submitted by Hungary concerning the preparation of uniform rules
and practice relating to bank guarantees (A/CN.9/L.13) to which, for the same
reasons, the Commission was unable to give proper consideration. In addition,
the Commission heard a statement by the observer of the International Chamber
of Commerce (ICC) on the work of that organization in the field of bank
guarantees.

Decision of the Commission

c8. At its 8th meeting, on 1hk March 1569, Committee II approved a proposal for
a recommendation for submission to the Commission.

99. The Commission, at its 38th and 39th meetings, on 21 March 1969, considered
the proposal of Committee II and, at its 14th meeting, unanimously adopted the
following decision:
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The Commission:

1. Decides to defer consideraticn of the subject of guarantees and
securities until its third session:

2. Requests the Secretary-General:

(a) To invite members of the Commission to submit such observations
as they might wish to make on the report of the Secretary-General on
guarantees and securities (A/CN.9/20 and Add.l);

(b) To supplement his report on guarantees and securities if
additional material should he available which, in his opinion, would be
useful to the Commission when it considers the subject at its third
session;

(c) To invite the International Chamber of Commerce to submit
to the Commission at its third session a report on its work in the
field of certain types of bank guarantees, such as performance
guarantees, tender or bid bonds and guarantees for repayment of
advances made on account in respect of international supply and
construction contracts.

D. Co-ordination of the work of organizations in the field of
international payments

1C0. The Commission, at its 23th meeting, on 4 March 1969, requested Committee II
to consider the question of co-ordination in respect of each of the three items
under international payments, i.e. negotiable instruments, bankers! commercial
credits, and guarantees and securities. The Commission was of the opinion that
its decisions in respect of each of those items and the working methods
contemplated therein would lead to a satisfactory co-ordination of the work of
organizations in the field of international payments and that, at the present
stage of its work, no further action was required in respect of co-ordination

of those items.
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CHAPTER IV

INTERNATTONAL COMMERCIAL ARBITRATION

101. The subject of internati~nal commercial arbitration was considered by the
Commission at its 29th to 31st meetings, on 5 and 6 March 1969, during the
general debate and by Committee I in the course of three meetings, on 19, 20
and 21 March 1S69,

102. The Commission had before it a report by the Secretary-General on
international commercial arbitration (A/CN.9/21 and Corr.l), a bibliography on
arbitration law (A/CN.9/2L/Add.1l and 2), and a note on the United Nations
Convention of 1958 on the Recognition and Enforcement of Foreign Arbitral Awards
(A/CW.9/22 and Add.l) indicating the position in respect of ratifications of that
Convention and the replies of certain States indicating whether or not they
intended to accede to it.

103. The representatives who spoke on this question congratulated the Secretariat
on its report which, as a detailed study in depth, was a valuable working
document.

104 . Most representatives considered that the Commission should not for the time
being undertake to draft a new convention on international commercial arbitration
since the preparation of an international convention on commercial arbitration
involved considerable difficulties and, to judge from the pace of the work which
had led to the adoption of the existing conventions, was bound to be a long-term
undertaking.

105. For those same reasons, other representatives pointed out that, certain
imperfections notwithstanding, it would be a misteke to tamper with the existing
conventions, particularly the United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards of 10 June 1S53 and the European
Convention on International Commercial Arbitration of 21 April 1661, which had
proved their value.

106. Almost all the representatives considered that the best course, for the time
being, was to concentrate efforts on information and research with reference to
the 1958 Convention and to try to obtain the largest possible number of
ratifications or accessions to that Convention.

107. The general opinion was that the mogt effective course for the Commission
would be toc concern itself with problems of the practical application and
interpretation of' existing conventions, since those conventions were interpreted
in various ways and it would be desirable to encourage a uniform interpretation

as far as possible. Reference was made, in particular, to the difficulties in
connexion with the interpretation of article 2 of the United Nations Convention

of 1958. Some representatives considered that it would be helpful, in the efforts
to arrive at a uniform interpretation of the conventions, to have a compendium, or
at least an abstract, of commercial arbitral awards, when the parties had no
objection to their publication.
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1C8. That obviously did not mean that international commercial arbitration did
not involve many other questions, and some representatives advocated setting
up a small working party to consider those questions and submit practical
suggestions at the next session.

109. Other representatives suggested the appointment of a special rapporteur to
undertake a thorough study of the most important problems relating to the

application and interpretation of the existing conventions and of other related
problems. |

110. One representative, while agreeing that a special rapporteur should be
appointed, advocated sending a questionnaire to Governments and interested
organizations with a view to obtaining information on: (a) the matters listed
in chapter II of the Secretary-General's report (A/C.9/21 and Corr.l); (b) the
conventions, agreements and regulations or other instruments to which the
addressee was a party; (c) the texts of relevant national laws, including any
laws governing the application of international instruments; (d) any of those
instruments which had, in particular, to be clarified by the texts of arbitral
awards or Jjudicial decisions along with the texts of these awards and decisions;
(e) measures which the Commission might adopt with a view to the unification and
harmonization of international commercial arbitration law. That representative
considered that the special rapporteur could base his report on the replies to
the questionnaire.

Decision of the Commission

111. At its 1bth meeting, on 20 March 1969, Committee I approved a recommendation
for submission to the Commission.

112. The Commission, at its Llhth and L45th meetings, on 26 March 1969 considered
the recommendation of Committee I and unanimously adopted the following decision:

The Commission decides to appoint Mr. Ton Nestor (Romania) as
Special Rapporteur on the most important problems concerning the
application and interpretation of the existing conventions and other
related problems. The Special Rapporteur should have the co-operation,
for documentary material, of members of the Commission and various
interested intergovernmental and international non-governmental
organizations.

The Commission expresses the opinion that the United Nations
Convention on the Recognition and Enforcement of Foreign Arbitral
Awards of 1953 should be adhered to by the largest possible number
of States.

11%. The Special Rapporteur stated that the preliminary report which he proposed

to submit to the third session of the Commission would deal in particular with
the interpretation and application of the United Nations Convention of 1958.
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CHAPTER V

INTERNATIONAL LEGISTATION ON SHIPPING

11k, The Commission discussed this question at its 33rd, 34th, 4Oth, 4lst and
4h6th meetings, on 12, 24 and 27 March 1¢69. It had before it a note by the
Secretary-General (A/CN.9/23) reviewing the consideration given to the question
at the Commission's first session and reporting on the action taken by UNCTAD
in the matter, including UNCTAD resolution 1k (IT) ~% 25 March 1968, entitled
"International shipping legislation", and resolution 46 (VII) adopted by the
Trade and Development Board on 21 September 1968. The note also gave particulars
of the action taken in the matter by the General Assembly at its twenty-third
session (resolution 2421 (XXIII) of 13 December 1968 and report of the Sixth
Committee (A/T4CS, para. 17)) and referred to the establishment of a joint
shipping legislation unit (UNCTAD secretariat/Office of Legal Affairs). A note
on the role of the Commission in international legislation on shipping and the
text of resolution C.4l4 (XXI) adopted by the Council of the Inter-Governmental
Maritime Consultative Organization (IMCO) on 29 November 1968 were annexed to
the note.

115. All che representatives who spoke on this item took the view that the
Commission was competent to deal with the question of international legislation
on shipping.

116. However, a difference of opinion arose with regard to the right time for the
Commission to take up this guestion, the methods of work and the exact role which
it should play in relation to the other organizations or bodies dealing with
maritime law. A few representatives also raised the question of the subjects
with which the Commission should deal.

117. Nearly all representatives were of the opinion that the Commission should
give the item priority in view of the provisions of UNCTAD resolution 14 (II),
'rade and Development Board resolution 46 (VII) and the reccmmendation made in
Genersl Assembly resolution 2421 (XXIII) that the Commission should consider the
inclusion of international legislation on shipping among the priority topics in
ite work programme.

118. In the view of the Commission international legislation on shipping was an
integral part of international trade law for whose unification and harmonization
the Commission had been established; the Commission could hardly omit dealing
with laws governing contracts for the delivery of gocds to buyers in foreign
countries, although that did not mean that it had an exclusive right to study
such legislation. Other international bodies, especially the International
Maritime Commititee, had already made a useful contribution.

119. Some representatives expressed the view that the Trade and Development
Board, in its resolution 46 (VII), had instructed the Committee on Shipping
of UNCTAD to create a working group to review commercial and economic aspects
of international legislation on shipping, but not its legal aspects. Many
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representatives argued that, if the Commission did not undertake to draft
appropriate international conventl)nuq 1t was to be tnought that UNCTAD, whicu
had asked the Commission to do so, would take other steps., as provided Ffor in ite
resolution 14 (II), to finalize uhP drafting. In order to avold any counflict
with UNCTAD, which was nct compefent te undertake the codification and
harmonization of international {rade law, the Commiseicn should co=~operate with
the UNCTAD working group while retaining complete freedom of action with regard
to the legal aspects of internstional legislation on shipping.

120. Some representatives, while recognizing that the Commission wag competent

to deal with the subject, considered that the most important problem wes that of
co-ordinating its activities with those of IMCO, UNCTAD and the Internationsl
Maritime Committee. Any overlapping of activities should be avoided, for it

would inevitably lead to chans. They took the view that international legislation
on shipping was a vast and complex tople requiring very specialized expert
knowledge for which the Commission was unprepared. Since UNCTAD had already taken
up the question, it would be advisable to wait until the UNCTAD workinz group had
reviewed the economic and commercial aspects of such legislatilon; the results of
its work would help to identify the areas in which action by legal bedies was
required.

121. Some representatives considered that the Commission should not wait until
the UNCTAD working group was set up before declding te begin its work on the
subject. Furthermore, while the Commission could act in a co~ordinating capacity,
its terms of reference as laid down in General Assembly resolution 2205 (XXI),
authorized it to do original work and prepare draft conventions. These
representatives considered that the subjects to be recommended for priority
consideration should include the question of freighting and the charter-party,

the contract of carriage, the maritime insurance contract and the bill of

lading.

122. Certain representatives proposed that the Secretariat should be requested to
carry out a study with a view to classifying the topics and allocating them among
the bodies concerned, to maintain and strengthen liaison with those bodies, cnd
to widen the field of operations of the joint unit. The relevant report bty the
Secretariat would enable the Commission to determine more precisely, and with a
fuller understanding of the difficulties, to what questions it should give
priority.

123. Other representatives recommended that a small permanent liaison committee
should be set up to study any suggestions that might be put forward by the working
group on international shipping legislation whose establishment the UNCTAD
Committee on Shipping was to consider at its next session. Some objected that a
small committee, apart from duplicating the work of the UNCTAD committee, would
be insufficiently representative and that its composition would be difficult to
decide., They preferred to entrust the function of liaison to the Secretariat,
while keeping in mind the role of the joint unit of the UNCTAD secretariat and

the United Nations Office of Legal Affairs.

124, In the course of the discussion, IMCO and the International Maritime

Committee announced that they were ready to co-operate with the Commission on
that point.
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Decision of the Ccmmission

125. A draft resolution was submitted by Ghana and India (A/CON.9/L.17).
126 . Another draft resolution was submitted by Belgium and Ttaly (A/CN.9/L.18).

12'(. Later Argentina, Brazil, Chile, Ghana, India, Iran, Kenya, Mexico, Tunisia,
the United Arab Republic and the United Republic of Tanzania submitted a revised
version (A/CN.9/L.17/Rev.l) of the draft resolution previously submitted by
Ghana and India, the preamble to which reproduced most of the preamble to the
Belgian-Italian draft.

128, Informal consultations were held between various regional groups and resulted
in the submission at the Commission's forty-sixth meeting, on 27 March 1969, of a
draft resolution sponsored now by the original eleven States, together with
Belgium and Spain (A/CN.9/L.17/Rev.2). Accordingly, the draft resolution
submitted by Belgium and Italy was not formally introduced.

129. The sponsors, during the discussion on the draft resolution, stressed the
efforts that had been made to arrive at a solution acceptable to all and paid a
tribute to the spirit of co-operation which had prevailed in the informal
consultations.

130. Certain representatives, while expressing support for the joint draft
resolution, saild that they did so in a spirit of compromise but made
observations with regard to the financial and technical aspects of the
establishment of the working group proposed in the draft resolution.

131. Several representatives expressed the view that the establishment of such
a working group might greatly facilitate the discussion of the question at the
Commission's third session.

132. One representative said that the terms of reference of the working group
should be consistent with the terms of resolution 14 (II) of 25 March 1963 and
be based on the recommendations of the UNCTAD Committee on Shipping.

13%. At its L46th meeting, on 27 March 1969, the Commission unanimously adopted
draft resolution A/CN.9/L.1T7/Rev.2, which reads as follows:

The United Nati-ns Commigsion on International Trade Law,

Recalling resolution 2421 (XXIIT), by which the General Assembly
recommended the Commission to consider adding internation legislation
on shipping to its list of priority topics,

Noting that in the same resolution the General Assembly took note
in co-operation with organs and organizations concerned with the
progressive harmonization and unification of international trade law,

Having taken note of the Secretary-General's note on consideration
of inclusion of international legislation on shipping among the priority
topics in its work programme (A/CN.9/23), in which the developments in
this field since the Commission's first session are described,
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Aware of the importance of the question of international shipping

and of the desirability of close collaboration with the organs and
organizations already working in this field,

Expressing gratification at the full co-operation offered by the

Inter-Governmental Maritime Consultative Nrganizatlon and the International

Maritime Committee, to whose work it pays tribute,

Taking account, in particular, of resslution 14 (IT) adopted at the
second session of the United Nations Conference on Trade and TDevelopment
on 25 March 1968, by which the Conference requested its Committee on
Shipping to create a working group on international shipping legislation,
and resolution 46 (VII) adopted in this .connexion on 21 September 1563
by the Trade and Development Board,

Confirming its wish to see close co-operation established between
the Commission and UNCTAD in accordance with the hope expressed by the
Chairman of its first session, to whom it expresses 1ts appreciation,
when at the Commission's request he apprised the UNCTAD Conference at
its second session of the Commission's views,

Ccnsidering that a duplication of work should be avoided,

Noting that the UNCTAD Committee on Shipping will hcld its next

Having considered the item "International Legislation on Shipping"
at 1ts second session:

1. Decides to include international legislation on shipping among
the priority items in its programme of work:

2. Requests the Secretary~General to prepare a study in depth
giving inler alia a survey of work in the field of international
legislation on shipping done or planned in the organs of the United
Nations, or in intergovernmental or non-governmental organizations,
and to submit it to the Commission at its third session;

R Decides to set up a Working Group counsisting of representatives
of Chile, Ghana, India, Italy, the United Arab Republic, the Union of
Soviet Socialist Republics and the United Kingdom of Great Britaln and
Northern Ireland, which may be convened by the Secretary-General, either
on his own initiative or at the request of the Chairman, to meet some
time before - and preferably shortly before - the commencement of the
third session of the Commission to indicate the topics and method of
work on the subject, taking into consideration the study prepared by
the Secretary-General, if it is ready, and giving full regard to the
recommendations of UNCTAD and any of its organs, and to submit its
report to the Commission at its third session;

L. Invites the Chairman of its second session and, if he is unable

to attend, his nominee from among the members of the Commission to attend
the session of the UNCTAD Committee on Shipping to be held at Genreva in
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April. 1962 and to irnform that Committee of the course of the discussion in
che Comrlssion at its second sessgion and the Commission's desire to
strengthen the close co-operation and effective co-ordination between

the Cummission and UNCTAD;

5. Reguests the Secretary-General, should it be decided to convene
the Working croup referred to in paragraph 3 ahove, to invite States
menmbers of the Commission and intergovernmental and non-governmental
organizations active in the field to be present at the meeting of the

Working Group, if they choose to do so.



CHATTER VI

A, REGISIER OF ORGANIZATTIONS AND REGISTER OF TEXTS

154, The Commission noted with satisfaction that the General Assembly, bv its
resolution 2421 (XXTITI) of 19 December 1963, authorized the esteblishment Ly the
Secretary-General of a regilster of organizations and a register of texts. The
Commission also noted that, with regard to the register of texts, the General
Assenbly 1equested that "the Commission should censidcer further at iss second
session the precise nature and scope of such & regiscer in the light of the report
of the Secretary-General and the discussions on the registers" at the twenty-third
sesson of the Gerneral Asserbly and that the register should be established "in
accordance with the furticer directives to be given by the United Nations Commission
on International Trade Law ab its second session". Accordingly, the Comwission,

at its 29th meeting, on 5 March 1969, during the general debate, and Committec IT
in the course of three meetings on 14, 17 anc 18 March 1959, reconsidered in detail
the nature and scope of the registers taking particular account of the financilal
implications and of the views which had been exwvrescced at the General Assembdlyls
twenty-third session. The Commission had before it a note by the Secretar -Geuaral
on this question (A/CN.9/2L) prepared for the second session of the Commiccion, ag
well ag a report of the Secretary-General on the financial and administracive
implications of the registers which had been submitted to the Genercl Asseumbly

at its twenty-third session (A/C.6/L.GLS).

135, The Commission considered possible wavs in which the registers cculd e
estahlished to achieve their nurpose rfully in the most economical way. The
Commigsion was given by the Representative of the Secretary-General detailed
information in amplificatior of the statewment of Tinanclal implications contained
in 8/C.6/1.648,

Nature ol the registers

138, There was general agreement that the registers siould serve the dual nurnose
of assisting the Commission in its own work and of providing the ocutside world
(e.g. Governments, universities, organizations, commercial cirecles) with readily
accesgsible texts of international legal instruments and related material. Several
representicives expressed the view that the register of texts should in tiwe initial
stoge ouly list the titles of international instrumencs and thelr sources and that
the Counission should talie a decision on the publication of the full texts oi the
instruments at its third session, taking into account possgsible economies in the
nublication of the rull teixts. Most representatives were of the opinion that the
register of texts, in orcer to serve its purpose fully, should at the outset
include the texts of intcrnacional instruments and not merely thelr title and
source, and should be puolished in the IEnglish, French, Russian and Spanish
languages.



Scope of the registers

157. Most representatives took the view that the fields to be covered by the
registers should, in principle, coincide with the priority topice included, or
to be included, in the Commission's programme of worlk.

138. As to the register of organizations, the view was expressed that this
register should also contain information on the work of the Commission itself.

139. As to the register of texts, since for financial and practical reasons it
would not seem possible to publish the register immediately in its entirety, most
representatives were of the opinion that work on the register should be done in
stages. OSome representatives were of the opinion that the register should, in
tte first stage, cover the international sale of goods (corporeal moveables) and
negotiable instruments. Other representatives, while agreeing with this approach,
suggested that priority should also be given to bankers! commercial credits and
to guarantees and securitcies in view of the great importance of these instruments
in international trade. Another representative suggested that the Commission
should only set forth broad guldelines regarding the establishment of a register
of texts in successive stages, and that it should be left to the Secretary-
General to consider whether, in the first stage, material should be included

on guarantees and securities, in addition to the waterial on the international
sale of goods and on negotiable instruments. It weas further suggested that the
first stage should also include a list of titles and sources of international
1istruments in the fields to be covered by the register and the status of these
instruments.

Decision of the Commission

140, At its 12th meeting, on 20 March 1969, Coumittee II approved recommendations
for submission to the Conmission.

11, At its 38th and 39th meetings, on 21 March 1969, the Commission considered
the recommendations of Committee II and, at its 39th wmeeting, unanimousl.
adopted the following Cecision:

1. The Commission confirms its earlier view, eixpressed in chapter V
of the report on the work of its first session, namely, that the registers
should reproduce the Tull text of existing international instruments and
should be published in English, French, Russian and Spanish. It considers
that two specific steps should be taken to reduce expenditure: (a) so far
as vossible, when there is no official translaicion of an international
instrument, existing unofficial translations should be used 80 as o
minimize translation costs which are a major element of the cost escimates;
merbers of the Commission should be encouraged to make such translations
available to the Secretary-General; and (b) the registers should follow a
Form which would make them suitable for commercial sale;

2. The Commission decides to add o the fields alreadyv indicated in
paragraph 5 of chapter V of the report on its firstv session the Tields of

uarantees and securities and international shipping legislation;
J:.\. ol

3. The Commission requests the Secretary-General to include information
on the work of the Commission in the register of organizations;
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L, The Commission requests the Secretarv-Ceneral to comuence vork on the
repglster of te:xts by publishing, as the first stage, the relevanc wmaterial
n the international sale of gocds, on negotiable instruments, on hankers'!
commercial credivs and on guarantees and securities. It considers that the
register of texts, as established in the Tirst stage, should, in addition,
to the texts of international instruments in the fields mentl onec anove
list the title and sources of instruments in all fields to be covewred
the register, so as o increase immediately the usefulness of the register
of texts., It also considers that the list of ingtrumnents set out in
annex II of the reporc of the Secretary-General on the financial and
administrative imnlications of the establisiwent of the register
(A/c.6/1,.648) should be complemented as follows:

(a) As regards the law on sale of goods (anner II, I, 1), the register
should also reproduce the text of the "General Conditions of the Technical
Servicing of Machinerv, Lquipment and other Commodities included
Deliveries by CMEA Countries' Foreign Trade Orgonizations" (CMEA General
Conditions of Technical Servicing of 1962);

(b) As regards the law of negotiable instrunents (annex II, I, 4),

the register should also reproduce the text of the uniform reg ulauwon

formulated at the Hague Conference of 1912,

5. The Commission decldes to review at its third session the prorress
made in establishing the register and to take any necessary further
decision, taking account of the financial implications of the projcct and
of the views expressed in the General Assembly.

B. BIBLICGRAPHY

142, The Commission noted with satisfaction the progress made by the Secretary-
General towards the compilation of a bibliography of published books, articles

and c

ommentaries on ilnvernational conventions, model and uniform laws, customs

and usages of a multilateral nature in fields covered bv the register of

organ

izations and the register of texts. The Comnmission was of the opinion

that the bibliography would prove to be of great assistance to the worl: of the

Commi.

ssion and that it should also prove to be useful to the outside world.

The view was expressed that its value would be enhanced if it included ”aterial

Trom
of a

being

a wider number of countries. In this respect, the Commission toolk note
statement bv the representative of the Secretary-General that work was
done to extend the wibliography to cover maverials Trom other couirtries.

The Commnission was not in & position to consider the sample of {he bibliograpivy

conce

rning arbitration law in detail and refrained, thererore, from maciny

speciric suggestions regarding the scope and concept of that sample. The
Commission expressed its appreciation for the assistance rendered by the

Parke

work

r School of Foreign and Comparative Law of Coluwbia University an. Tor the
accomnlished by Professor P. Herzog of Syracuse University (New York) in

the preparation of the bisliography.
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CHAFTER VIT

CO-ORDINATION OF THE WORK OF ORGANIZATIONS IN THE FIELD OF
INTERNATIONAL TRADE TAW; WORKING RELATIONSHIP AND COLLABORATION
WITH CTHER BODIES

143, At its 32nd m@etiD" on 11 March 1968, the Comnission decided %o counsider
the question of co-ordination (item 9) and the question of working relationship
and collaboration with other bodies (item 10) together, in view of the close
inter-relationship of these questions. The questiong were considered b the
Commission in the coursc of its 32nd meeting and Hv Comaittee IT in the course
of two meetings on 20 and 21 March 1969. A summary of the discussions is set
out in paragraphs 1U5-15% helow.

Co=ordination of the worlk of organizations in the icld of international

trade law

———

14l, The Commission noted that the General Assembly, in paragraph & (e) of its
resolution 2421 (XXITI) on the report of the United Nations Commission on
International Trade Lav, recommended that the Commission should "consider at
its second session ways and means of promoting co-ordination of the worl of
organi.ations active in the progressive harmonization and unification o
international trade law and of encouvraging co-operation among then'.

145, The Commission had before it a report of the Secretary-CGeneral entitled
"Co-ordination of the worlk of organizations active in intermational trade law"
(A/ow.9/25), setting out the background of the question of co-ordination in
general, a summary of views expressed by Member States and international
organizations on the ways and means by which co.-ordination could be pronoced
cnd general observations and suggestions on this point. In addition, the
Secreuary—General's report set out a number of specliic questions which, in the
opinion of the Secretary-General, arose in the context of co.-ordination.

146, Meny renresentat es recognized that t»o secure a greater measure of
co-ordination of the 11 or organizations active in the field of internotional
trade law was an ilmnortant vask Ho which the Commission should continuc to give

full attention. At the same time, the view was expresscd by a number of

representatives that the Commission should not concern itself solely with
co-crdination, however desirable co-ordination might be, but should engage in
unification work of its own, including the actual preparation of draft
convenvions, enlisting the help of interested organizations as appropriate.

147, Several representatives took the view that the Commission's approach o

the question ol co-ordinacion should above all be pragmatic and flerible; they
empuasized that the presens practice of inviting intergovernmental and
non-governmental organizetvions to send obzervers to the sessions of the Commission
and to examine with then the division of work on Hriorit; topics should be
convinued and further develoned over the years o rome. These representatives



k)

also stressced the fact that the very exictence of the Commission created a greater
awareness amonn organizaticns of the necessgity to develop the law of international
trade in a co-~ordinated way. Cnce representative exprerged the opinion that the
reglgter of organizations would be helpful to obuner croanizations in co-ordinating
their work cmeny themselves. The view was also expressed that the task of
co-ordination should not be conceived as representing the static side of the
Cormission's work but should rather be considered as constituting a dynamic process
which in itsclf shaped thc development of international trade law.

143, The Commission also considcred the questicns set out in the report of the
Secretary-General on co-ordinaticn (A/CN.9/25, para. 18). As regards the
collection of information cn activities of orpanizations active in the

field of international trade law for purposes of co-ordination, most
representatives took the view that such information was necessary for purposes of
co-ordination and should relate only to the priority topics included in the work
programme of the Commission. One representative was of the opinion, however, that
the information to be obtained should relate to all aspects of international trade
law., As to the question whether the informatiocn so obtained should be
disseminated, most representatives replied in the affirmative and considered that
the information should be made avallable to the Commission in the form of
background papers to be prepared from time to time by the Secretary-General.

148, The report of the Secretary-General also raised the question whether the
information so given would duplicate the register of organizations and their work
to the cxtent that both publications would include information on the same topics.
The Commission was of the opinion that the register of organizations should be a
register listing the work, main interests and future programme of work in a
general way, whereas the information to be given to the Commission for purposes

of co~ordination would supply information on certain specific subject matters in
greater detail. The Commission accordingly expresged the view that there would
not be any danger of duplication.

150, The Commission noted the questions raised in paragraph 19 of the
Secretary-General's report on co-ordination concerning appropriate methods and
procedures for achieving co-ordination. The Commission was of the opinion that
the pragmatic approach and practice followed so far had proved satisfactory and
could therefore be deemed to constitute a proper basis for the further
development of such methods and procedures. The Commission further took the view
that it should be left to the discretion of the Secretary-General to place before
the Commission, in the light of experience gained, further recommendations
concerning the action of the Commission in the matter of co~ordination.

Vorking relationship and collaboration with other bodies

151, The Commission considered the gquestion of working relationship and collaboration
with other bodies in the iight of the note by the Secretary-General (A/CN.9/26) which
provided the Commission with information on collaboration established since the end
of the Tirst session with United Nations organs and other organizations on
avrangements made for obgervers of international organizations to attend the second
session, and on organizations placed on the mailing list for documents relating to
the Commisasion's sctivities. The Commission had also before it the earlier note

of the Sccretary-General cn this question, prepared for its first session, which

it had n~% been able to consider in detail at the time (A/CN.9/T}.
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152. There was gencral recoznition that the collaboration and working relations
that had been established between the Commission and the United Nations organs

and other organizations since the inception of the Commission's work had proved
satisfactory. It was noted in particular that collaboration in matters relating

to the rriority topics on the Commission's agenda was an essential element in
achieving co-ordination. It was also pointed cut that co-operation with such
bodies as the Hague Conference on Private International Law and the International
Institute for the Unification of Private Law (UNIDROIT) had not been impeded in any
way by the fact that special agreements gpecifically relating to the Commission had
not been concluded with those organizations and that it was unlikely that
co-operation would be hampered in the future by the absence of such agreements.

Ad hoe procedures had worked well so far and the question of special agreements
with other organizations should only be considered if the necessity for such
agreenents became apparent.

153. The observers of organizations represented at the second session indicated
their willingness to collaborate with the Commission in the unification of
international trade law. In this connexion the Observer of the United International
Bureaux for the Protection of Intellectual Property stated that, for purposes of
co-ordination, it would probably be necessary to identify the particular needs in
the field which would then have to be met in appropriate arrangements, in particular
if the Commission wished to rely on other organizations to provide congultant
services for its owa work. The Obgerver of the Hague Conference on Private
Internstional Law stated that the Conference was satisfied with the current practice
of tie Commission which allowed observers from other organizations to participate

on an equal footing with delegationsg, but without the right to volte; this in itself
congiderably facilitated collaboration and co-ordination.

Decision on. the Commission

150, At its twelfth meeting, on 20 March 196G, Committee II approved a
recormendation on the question of co-ordination for gubmission to the Commisgion.

155. The Commission, at its thirty-ninth weeting, on 21 March 1969, considered

the recommendation submitted by Committee IT and at its forty-eighth meeting on

%1 March 1967, taking into account the opinions expressed by Ccmmittees I and II
on the co-ordination of the work of organizations in the fields of the law of the
international sale of goods and of the law of international payments, respectively,
adopted unanimously the following decigions:

The Commission is of the opinion that the pragmatic approach and
rractice followed go far in matters <f co-ordination, collaboration and
working relationship have proved satisfactory and can therefore be deemed
to constitute an appropriate basis for future developments in thoge matters.

With particular regard to the question of co-~ordination the Commission
ig of the opinion that co-operation and exchange of information between
organizationg on their work would facilitate co-ordination. To this end, it
requests the Secretary-General to keep other organizations fully informed
about the Commission's work and to develop with those organizations contacts
on an inter-secretariat level. The Commisggion algo requests the
Secretary-General to collect information on the activities of organizations
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pertaining to the priority topics included in its programme of work and to
make such information available to the Commission on the occasion of its
annual sessions.

With particular regard to the question of collaboration and working
relationship with other organizations, the Commission is of the opinion that
the present methods and arrangements have produced satisfactory results and
should therefore be continued. In this ccnnexion, the Commission requests
the Secretary-General to make arrangements for the attendance by observers
of international organizations at the third session of the Commission,
similar to those made at its second session. As to working agreements with
other organizations, the Commission is of the opinion that, at this stage,
no formal working agreements are necessary; the present practice of the
Commission is in 1ts view sufficiently flexible to permit the establishment
and further development of working relationships and collaboration, and
arrangements for specific cases, if needed, can better be made on an ad hoc
basis. —_—
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CHAFTER VIIT

TRAINING AND ASSISTANCE IN THE FIELD OF INTERNATTONAL TRADE LAW

156. The Commission congidered the question of traininy and assistance in the field
of international trade law at its thirty-sixth to thizty-eighth meetinzs on
18, 1¢ and 21 March 196¢.

157. The Commission recalled that at its first seseion it had noted the special
importance of increasing the opportunities for the training of experts in the field
of international trade law, particularly in many of the developingz countries. In
considering this subject again at its second segsion, the Commission had before it
the report of the Secretary-General (A/CN.9/27).

156. The Commission noted with satisfaction that the Advisory Committee on the
United Nations Programme of Agsistance on the Teaching, Study, Dissemination and
Viider Appreciation of International Law had recommeded at its third session, in
October 1968, that an appropriate place should be given to the activities

concerning internatlional trade law within the framework of the activities conducted
under the Programme. The Commission was also pleased to note that a number of
United Nations organs and international organizations had undertaken training and
assistance activities in the field of international trade law and that most of these
organizationg had expressged their willingness to co-operate with the Commission

in their particular fields of specializations.

159, The Commission reviewed the helpful observations and suggestions of the
Secretary-General set forth in paragraph %6 of his report as to what further
action it could ussfully take. The Commission also took note of the useful
suggestions of several of its members, particularly the representative of the
United Republic of Tanzania, who submitted a written proposal for the Commission's
consideration.

Decisions of the Commission

160. At the thirty-eighth meeting of the Commission, on 21 March 1969, the
representative of the United States submitted a proposal on behalf of Brazil,
Ghana, the United Republic of Tanzanla and the United States of America. The
Commission considered the proposal at the same meeting and unanimously adopted
the following decision: ‘

In an effort to help meet the need for Jeveloping local expertise in
international trade law, pavrticularly in the developing countries, and for
intensifying and co-ordinating the existinyg programmes, the Commission
requests the Secretary-General:

(a) To recommend to the bedies concerned that regional seminars and
training courses under the United Nations Programme of Assistance in the
Teaching, Study, Dissemination and Wider Appreciation of International Law
should continue to include topics relating to international trade law;
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(b) To recommend that some of the fellowships to be granted under the
Programme of Assistance referred to in sub-paragraph (a) above be awarded
to candidates having a special interest in international trade law;

(c) To take the necessary steps to add the names and relevant
particularg of experts in international trade law for inclusion in a
supplement to the Regilster of Experts and Scholars in International Law,
as described in paragraph 36 (ii) (a) of the report of the
Secretary-General (A/CN.9/27);

(d) To complete the information thus far obtained in respect of
activities of international organizations in the field of training and
agssistance in matters of international trade law, as described in
paragraph 36 (i) of the report of the Secretary-General;

(e) To consult with the Advisory Committee on the United Nations
Programme of Assistance referred to in sub-paragraph (a) above and with
United Nations organs, speclalized agencies and other organizations and
institutions active in the field of international trade law concerning
the feasibility of establishing within their programmes at selected
universities or other institutions in developing countries:

(i) Regional institutes or chairs for training in the field of
international +trade law;

(ii) Seminars or courses for students, teachers, lawyers and government

officials interested or active in this field;

(f) To report to the third session of the Commission the results of
his consultations and the extent to which it has been possible to achieve
the foregoing objectives and to inform the Commission of what further
measures may be appropriate in the light of this experience.
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CHAFTER IX

YEARBCCK OF THE CCMMISSION

161. In accordance with operative paragraph 6 (f) of General Assembly

resolution 2421l (XXIII) the Commission, at its thirty-fifth meeting on

17 March 196%, and Committee II, in the course of its ninth to eleventh meetings

on 17 to 19 March 1969, considered the question of establishing a Yearbook of the
Comm* *sion. The Commigsion had before it a Note by the Secretary-General
(A/Cr.v/28) to which were annexed preliminary outlines of the contents of yearbooks
of the Commission for 1990 and 1969.

162. The Commission was of the opinion that it was desirable to establish an
UNCITRAL Y=arbook to make the Commission's contribution in the field of
international trade law more widely known and more readily avallable beyond the
forum of the United Nations.

16%. Some representatives considered that it would be premature to start
publication of a Yearbook. Other representatives considered that the situation
which arose in the case of the International law Commission should be

avolded where additional difficulties and expense resulted from delay in
publishing that Ccmmission's first Yearbcok. There was also support for

the ideas that, at least in respect of the Commission's earlier sessions,

it wculd be enough to envisgage an exrerded report to the General Assembly
(gerhaps with the word "Yearbook" added to its title) or else an smencdment

to the plans concerning the register of organizations to cover the werk of the
Ccrrmission itself.

164, The Commission considered the question of the relationship of the proposed
Yearbook to the proposed registers of organizations and texts. The Commission took
the view that the two projects were separate although in a sense complementary.
Each should be considered on its own merits. However, the Commission was of the
view that the establishment of the registers should not, for financial or other
reasons, be put in jeopardy or delayed by the publication of the Yearboolk.

165. As to the contents of the Yearbook, the Commission noted the draft oubtlines
contained in the annex to document A/CN.9/28., Some representatives considered
that it was a wasteful duplication (particularly in respect of the Commission's
first few sessions) merely ta reproduce in extenso all the Commission's
documentation, especially summary records. Other representatives considered that
the Yearbook should be designed as a complete source~book of the Commission's
work which would show in detail the Commigsion's contribution to the development
of international trade law and remain as a permanent record of its work.

Decigion of the Comnission

166. At its eleventh meeting, on 19 March 1969, Committee II approved a
reccmmendation for submission to the Commission.

Ui



167. The Commission, at its thirty-eighth and thirty-ninth meetings, on
21 March 1969, considered the recommendation of Commitbee II and, at its
thirty-ninth meeting, unanimously adopted the following decigion:

e
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The Commission requests the Secretary-General:

(a) To make a study containing proposals for alternative forms of a
Yearbook, taking into account relevant precedents (International Law
Commission, International Court of Justice, UNIDROIT, etc.) with the
detailed financial implications of each, including a general indication of
any revenue from sales which might be expected;

(b) To complete the study before the beginning of the twenty~fourth
session of the General Assembly and to make copies of the study
available to the General Assembly.

The Commission will take, at its third session, its final decigions
and recommendations on the timing and content of the Yearbook in the light
of the Secretary-General's study and of the debates and decisions at the
twenty-fourth session of the General Assembly.

~15.
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CHAFTER X

SUGGESTIONS RELATING TO FUTURE ACTIVITIES OF THE CeMMISSICON

163. In its discussion of the agenda item on the programme cf work until the end of
1972 the Commission, at ite forty-second and forty-third meetings, on
25 March 1959, had before it a proposal submitted by France (A/CN.9/L.7).

169. In introducing the proposal (A/CN09/L,7)? the representative of France

stated that a method should be devised to bring about a change in the situation
which had prevailed untilil now whereby inuvernational conventions, the preparation
of which often took many years, tended to be ratified by only a few States. In
the view of the representative of France, only a fundamental methodological change
would have a chance to reduce the gap between the slow pace of international
legislation and the requirements of the modern world, esgnecially in the field

of international trade.

170. The representative of France proposed therefore that States, by means of a
general convention, should agree to accept the rules established by the Commission
or, under its auspices, by other organizations, as a body of common law

(droit commun). The rules embodied in the new "common law" would apply only to
international transactions and would be binding upon States, unless they expressly
declined to accept them; in that case, States would be required to indicate which
rules bthey would apply to subject-matter covered by the "cocmmon law". Thus,

the instruments adopted by the Commission, and recommended by it to the General
Assembly, would come into force without requiring ratification by States, except
in cases where a State had notified the competent international organization of
its refusal to apply all or part of the provisions of such ilnstruments.

17L. If the suggested method were adopted it would result, in effect, in the
elaboration of model codes governing different aspects of international trade.

172. According to the representative of PFrance, another method might be
developed along the lines of that already applied by the International Labour
Organisation, whereby Governments were required to subwit conventions for
ratification, according to their own constitutional procedures, within a fixed
period of time.

173, The Commission was unanimous in appreciating the importance and gignificance
of the French proposal. There was, however, general agreement that a detailed
study on all apsects of the proposal would be needed before a more definite
opinion on the proposal could be formed.

174. Several representatives supported the idea contained in the French proposal
thet consideration should be given to using model laws for achieving unification.
One representative recalled General Assembly resolution 2205 (XXI) which

assigned to the Commission not only the task of unification, but also that of
progressive harmonization of the law of international trade. The form of a model
law was best suitable for the work of harmonization. Another representative
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recalled that the International Law Commission had also been faced with the choice
between model rules and international conventions and had adopted a pragmatic
appraoch, deciding on the value of either technicue in the light of the subject

at issue.

175, Some representatives expressed the view that the new method suggested by
the French delegation would give rige to many difficulties, and might raise
constitutional problems. In the view of one representative, the idea that
rules would become obligatory only after the adoption of a convention was a
contradiction per se, because it was the very system of the adoption of
conventions which was at issue. Another representative considered that the
proposal might conflict with the provision of Article 2, paragraph 7 of the
Charter of the United Nations. A few representatives stated that in view of the
heavy work programme of the Commission it would be inadvisable, for the present
moment, to place any further topics on the future work programme of the
Commission,

176. Many representatives suggested that the French delegation should elaborate
its proposal in more detail for the third segssion of the Commission. The
representative of France expresged his willingness to submit a working paper

on the subject.

177. The representative of the Soviet Union suggested that elimination of the
Commission's future programme of work. He obgerved that a great aumber of
representatives had considered, at the first session of the Commission, that
this question should be included in the future work programme of the Commission.
In his view, the Commigsion would not be fulfilling its tasks if it confined
itself to the consideration of the private-law problems of international trade
and did not concern itself with questions of international public law which
were closely related to those problems and were of major importance for the
normalization of international trade. In that connexion, he proposed that at
its third session the Commission should begin the preparation of a draft
convention on the elimination of discrimination in laws affecting international
trade and thereby carry out the task entrusted to it by the General Assembly
(resolution 2205 (XXI)). The proposal was opposed by another representative

on the ground that it would lead the Commission into new areas in which
economic and political, and not merely legal, problems were involved.

iy .
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CHAFTER XTI

ORGANIZATTONAL QUESTIONS RELATING TO FUTURE WORK

A, Planning for future work

173. In its discussion of the agenda item on the programme of work until the end
of 1972, the Commission, at its forty-first meeting, on 24 March 1909, had before
it the annotations of the Secretary-General to this iten (A/CN.9/13/Add.1,

item 13).

179. At the opening of the debate on the item, the representative of the
Secretary-General suggested that the Commission should consider, as far as
possible, its anticipated activities until the end of 1072 in order to enable the
Secretariat of the Commission to prepare the budgetv estimates, planning estimates
and calendar of meetinzs for that period. He noted that the Secretariat's
estimates would necessarily be baged on the work programme envisaged by the
Commission and could not take into consideration items which the Commission
might include in its proyramme at future sessions.

180. It was recalled in this connexion that the CGeneral Assembly, in resolution
2205 (XXI) by which the Commission was established, had expressed its conviction
that "the process of harmonization and unifcation of the law of international
trade should be substantially co~ordinated, systematized and accelerated and that
a broader participation should be secured in furthering progress in this area',
and that the United Nations should "play a more active role towards reducing or
removing legal obstacles to the flow of international trade". The Commission
agreed that in order to implement the mandate entrusted to it by the General
Assembly, 1t was desirable that there should be the widest possible participation
by members of the Commission also in the preparatory work to be done by
inter-sesgional sub-committees, working groups or special rapporteurs, which

the Commission might decide to establish orappoint . It was also considered
desirable that provisions should be made, wherc necessary, to obtain the services
of congultants or organizations with special expertise in technical matters

dealt with by the Commission., The Commission agreed that this would ke the
normal pattern of work during the coming years.

101. The Commission also agreed that it was necessary that the Secretariat
should be adequately staffed to cope with the increaged workload involved in
serviciny the Commission.

182. The Commission further considered that it could establish a detailed
programme of work for the coming year only and agreed that the Secretariat
should prepare the necegsary tudget and planning estimates for subsequent years
in order to enable the Coumission to carry out its work in the light of the
considerations set forth in paragraph 180 above,
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B. Tstablishment of working groups

183, The Commission in the course of its second session established the following
three inter-sessional subsidiary bodies.

(1) Working Group on uriform rules governing.the international sale of gools
, 1g--L ‘
and the law applicable thereto (sec paragrarh %€ above);

(2) Working Group on time~limits and limitations (prescription) in the
international sale of goods (see paragraph 46 above); and

(3) Working Group oa International Legislation on Shipping (see paragraph 133
above). )

184, At its 45th meeting, on 26 March 1969, the Commission decided that the term
"Jorking Group'" would be used for the present for all inter-sessional bodies set

up at its second session on the understanding that the adoption of this term

would in no way prevent the organ from having summary records of its discussions
and other services necessary for its work. This decision was taken after

receiving an opinion from the Legal Counsel of the United Nations that it is the
decision of a particular organ and not its name which determines whether summary
records would be issued and that full assurances could therefore be given that the
question of summary records and other services would not be prejudiced if the
subsidiary body was called a working group rather tham a committee or sub-committee.

C. Summary records of subsidiarv bodies

185. During the course of the second session a request was made for summary records
for the two sessional Committees of the Whole which the Commission established at
its 27th meeting, on 4 March 1969, in order that the discussion of legal issues
and texts under consideration in the Committees might be available to assist the
Commission in its future work., As the establishment of Committees of the "hole
and the request for summary records had not been foreseen, it was not practicable
in the time available to provide summary records for these committees. Special
arrangerents were, however, made in order to afford as complete a record as
rossible of the discussion of certain items in the committees. The representative
of the Secretary-General informed the Commission that these special arrangements
had been made only for the present session and could not be made for future
sessional or inter-sessional committees or working groups.

186. On 27 March 1969 during its L46th meeting the Commission's attention was

drawn to paragraph 11 of General Assembly resolution 2478 (XXIII) of

21 December 1968, by which the Assembly requested all organs other than those
listed in paragraph 35 of the report of the Committee on Conferences E/ to
consider, in response to General Assembly resolution 2292 (XXII) of

8 December 1967, dispensing with summary records for their meetings, and to regort
to their parent organs as appropriate, so as to enable them to make their decisions
available to the Committee on Conferences in time for the latter to present its
relevant conclusions to the Assembly at its twenty~fourth session.

E/ Official Hecords of the General Assembly, Twenty~third Session, agenda item 75,
document A/T361.
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187. It was noted that the Commission was among those organs listed in paragraph 35
of the report of the Committee on Conferences as a body which should be provided
with summary records. There was no decision, however, with respect to its
subsidiary bndies. Having noted the statement of the Legal Counsel referred to

in paragraph 184 above, the Commission decided not to dispense with summary
records for 1ts subsidiary bodies, but to leave it to these bodies to decide if
summary records were needed in the circumstances of each case,

D. Date of the third sesrion

188. The Commission decided, at its 46th plenary meeting, on 27 March 1969, that
its third session, to be held in New York, should be convened from 6 to

50 April 1970 and, in the case of an extension, should not continue beyond

2 May 1970,
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CHAFTER XIT

AESOLUTIONS AND OTHER DECISIONS ADOFTED BY THE COMMISSION
AT ITS SECOND SESSION

189. The resolutions and decisions adopted by the Commission at its second session
are set out in the present chapter. Irior to their adoption the Commission

was informed by the Secretariat of the detailed estimated costs with respect to
each of these resolutions and decisions.

A. International sale of goods

1. Uniform rules governing the international sale of goode and the
law_applicable thereto 5/

The United Nations Commission on International Trade Law,

Recalling General Assembly resolution 2421 (XXIII) expressing the conviction
that the harmonization and unification of international trade law, in reducing

or removing legal obstacles to the flow of international trade, would significantly
contribute to economic co~-operation between countries and, thereby, to their well

being,

Convinced that the Hague Conventions of 1955 and 1964, as a result of many
years of study and research under the auspices of the Hague Conference on
Private International Law and UNIDROIT, respectively, constitute an important
contribution to the harmonization and unification of the law of the international
sale of goods,

Having considered the written replies from Govermments to the question,
addressed to them by the Secretary-General, whether they intend to ratify, or
accede to, the Hague Conventions of 1955 and 1964 and the reasons for their
position, as well as the oral and written comments regarding the provisions of
the Conventions made by members of the Commission at its second session.

Having further considered the studies submitted by Governments on the
Hague Conventions of 196L4,

Bearing in mind that seven countries have ratified the Hague Convention of
1955 and three countries the Hague Conventions of 1964,

Noting the statements made by a number of Governments regarding their
intention to adhere to the Conventions, and not wishing to delay or prevent
ratification of these Conventions by the countries who may desire to do so,

Considering, at the same time, the views expressed by a number of Governments
that the Conventions in their present text, are not suitable for world-wide
acceptance,

5/  See paragraphs 16-39 above.
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Being of the opinion that, in the establishment of generally acceptable
uniform rules governing the international sale of goods, the work already done
in the field should as far as possible be taken into account and that duplication
of efforts should be avoided through collaboration, where appropriate, with the
organizations operating in this field.

Decides:

1. To request the Secretary-General to complete the analysis of the
replies received from States regarding the Hague Conventions of 1964 (A/CN.9/17)
in the light of the replies and studies received since its preparation and of
the written and oral comments by members of the Commission during its second
session, and to submit the analysis to the Working Group established under
paragraph 3;

2. To request the Secretary-General to prepare an analysis of the replies
received frcm States regarding the Hague Convention of 1955 as well as of the
written and oral comments by members of the Commission Fusing its second session,
and to submit the analysis to the Working Group to be -.o% s under paragraph 3;

5e To establish a Working Group - composed of the following fourteen
members of the Commission: Brazil, Ffrance, Ghana, Hungary, India, Iran, Japan,
Kenya, Mexico, Nerway, Tunisia, Union of Soviet Socialist Republics, United
Kingdom of Great Britain and Northern Ireland and United States of America -
which shall:

(a) Consider the comments and suggestions by States as anaiysed in the
documents to be prepared by the Secretary-General under paragraphs 1 and 2
above, in order to ascertain which modilications of the esisting texts
might render them capable of wider acceptance by countries of different
legal, social and economic systems, or whether it will be necessary to
elaborate a new text for the same purpose, or what other steps might be
taken to further the harmonization or unification of the law of the
international sale of goods;

(b) Consider ways and means by which a more widely acceptable text
might best be prepared and promoted, taking also into consideration the
possibility of ascertaining whether States would be prepared to participate
in a Conference;

{c) Submit a progress report to the third session of the Commission;

b, To recommend that the members of the Working Group should be
represented by persons especially qualified in the law of the international sale
of goods;

5. To request the Secretary~-General to invite members of the Commission
not represented on the Working Group, UNIDROIT, the Hague Conference on Private
International Law and other international organizations concerned, to attend the
meetings of the Vorking Group and to recommend that they should be represented
by persons especially qualified in the law of the international sale of goods.

Lith nlenarv meeting

PEATR LTI

26 March 1969.




Time-limits and limitations (prescripticn) in the field of the
international sale of goods é/

no

1. The Commission decides to set up a Vorking Group consisting of seven
members = Argentina, Belgium, Czechoslovakia, Japan, Norway, United Arab Republic
and United Kingdom of Great Britain and Northern Ireland; the Working Group should
be composed of persons specially qualified in the field of law rer'erred to the
Working Group rfor consideration;

2. The Working Group shall:

(a) Btudy the topic of time-limits and limitations (prescription) in
the field of international sale of goods with a view to the preparation of
a preliminary draft of an international convention;

(b) Conrine its work to consideration of the formulation of a general
period of extinctive prescription by virtue of which the rights of a buyer
or seller would be extinguished or become barred; the Tlorking Group should
not consider special time-limits by virtue of which particular rights of the
buyer or seller might be abrogated (e.g. to reject the goods, to refuse
to deliver the goods, or to claim damages for non-conformity with the terms
of the contract of sale) since these could most conveniently be dealt with
by the “Jorking Group on the international sale of goods.

3 The Torking Group shall, in its work, ray special attention, inter alia,
to the following roints:

(a) The moment from which time begins to: run;
(b) The duration of the period of prescription;

{(c) The circumstances in which the period may be suspended or
interrupted;

(d) The circumstances in which the period may be terminated;

(e) To what extent, if any, the prescription period should be capable
of variation by agreement of the parties;

(f)} Whether the issue of prescription should be raised by the court
suo ofrficio or only at the instance of the parties;

(g) Vhether the preliminary draft convention should take the form of
a uniform or a model law;

(h) ‘hether it would be necessary to state that the rules of preliminary
draft convention would take effect as rules of substance or procedure;

(1) To what extent it would still be necessary to have regard to the
rules of conflict of laws.

————

v ra——

6/ See paragraphs L4G-LT above.
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L, The Commission requests the Secretary-General to notify inter-
governmental and international non~governmental organizations active in the field
of the date of the meeting of the Vorking Group. The Secretary=-General is also
requested to send to the members of the Commission as well as to the foregoing
organizations the studies referred to in paragraph 41 above for submission of
their comments to the Working Group as soon as possible. The Secretary-General
is further requested to transmit to the members of the Commission and the same
organizations any drafts produced by the ‘orking Group. It is envisaged that
a preliminary draft of a convention can be completed in 1970 or 1971 and the
Commission requests the Working Group to report its progress to the Commission
at its third scssion.

4Yhth plenary meeting,
26 March 1969.

3. General conditions of sale and standard contracts, Incoterms and other
trade terms 7/

The Commission decides:

With regard to general conditions of sale and standard contracts:

1. (a) To request the Secretary-General to transmit the text of the ECE general
conditions relating to plant, machinery, engineering goods and lumber to the
Executive Secretaries of the Economic Commission for Africa (ECA), the Economic
Commission for Asia and the Far Fast (ECATE), and the Economic Commission for
Latin America (ZCIA), as well as to other regional organizations active in this
Tield;

(b) To request the Secretary-General to make the aforementioned general
conditions available in adequate number of copies and in the appropriate languages;
the general conditions should be accompanied by an explanatory note describing,
inter alia, the purpose of the ZICE general conditions, and the practical
advantages of the use of general conditions in international commercial
transactions;

(¢c) To request the regional economic commissions, on receiving the above-
mentioned ECE general conditions, to consult the Governments of the respective
regions and/or interested trade circles for the purpose of obtaining their
views and comments on: (i) the desiravility of extending the use of the ECE
genersl conditions to the regions concerned; (ii) whether there are gaps or
shortcomings in the ECE general conditions from the point of view of the trade
interests of the regions concerned and whether, in particular, it would be
desirable to formulate other general conditions for products of special interest
to those regions; (iii) whether it would be desirable to .convene one or more
committee or study groups, on a worldwide or more iimited scale, whereby with
the participation (if appropriate) of an expert appointed by the Secretary-General,
matters raised at a regional level would be discussed and clarified;

—— ST T Sure 408 W

7/  See paragraphs 4B-60 above.



(d) To reguest the other organizations to which the ECE general conditions
are transmitted to express their views on points (i), (ii) and (iii) of
sub-naragraph (c) above;

(e) The views and couments sought from the regional economic commissions and
other organizations should be transmitted to the Secretary-General, if possible,
by 31 October 1969;

(f) To request the Secretary-General to submit, together with the relevant
WCL general conditicns, a report to the third session of the Commission which
should contain (if appropriate) an analysis of the views and comments received
from the regional economic commisslons and other organizations concerned;

(g) To give, at an appropriate time, consideration to the feasibility of
developing general conditions embracing a wider scope of commodities than the
existing specific Tormulations. Consideration of the feasibility of this work
should be taken up after there has been an opportunity to study the views and
comments requested under sub-paragraphs (c) and (d) above.

(h) To welcome the generous offer made by the representative of Japan to
contribute to the work of the Commission by preparing for its use a comparative
study of the TLCE general conditions;

With regard to General Conditions of Delivery (GCD) of 1968 vrepared by
the Council of lutual Economic Assistance (CMEA):

2. (a) To request the Secretary-General to invite the CMEA to furnish an
adequate number of copies of the General Conditions of Delivery (GCD) of 1968
in Tnglish, accompanied by an explanatory note;

{(b) To request the Secretary-General to transmit in the four languages
of the Commission, as appropriate, the above-mentioned General Conditions of
Delivery and explanatory note to members of the Commission and to the Economic
Commission for Africa, the Iconowmic Commission for Asia and the Far East,
the Economic Commission for Europe and the Economic Commission for Latin America,
Tor information;

With regard to Incoterms 1953:

3. (a) To request the Secrets 'y-General to inform the International Chamber of
Commerce that, in the view of the Commission, it would be desirable to give the
widest possible dissemination to Incoterms 1953 in order to encourage their
worldwide use in international trade;

(b) To request the Secretary-General to bring the views of the Commission
concerning Incoterms 1953 to the attention of the United Nations regional
ecoriomic commissions in connexion with their consideration of the ECE general
conditions.

Lhth plenary meeting,
26 llarch 1969.
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B.  INTERNATIONAIL PAYMNENTS
1. Negotiable instruments &/

(a) Creation of a new negotiable for international transactions

1. With regard tc the three possible measures described in paragraph 69 above
which could in principle be adopted in order to promote the harmonization and
unification of the law relating to negotiable instruments, the Commission is of
the opinion that the first measure, l.e., securing a wider acceptance of the
Geneva Conventions of 1930 and 1931 on negotiable instruments, does not offer a
sufficient chance of success in the context of a world-wide unification of
negotiable instruments law. The Commission considers, however, that an attempt
should be made to obtain acceptance of the Geneva Conventions by those countries
belonging to the civil law system which have not yet ratified them, or have not
vet adapted their internal legislation to them, or else are studying proposals
for the uniform legislation in ‘the field.

2. As regards the second possible solution, consisting in a revision of the
Geneva Conventions with a view to making them more acceptable to countries
following the common law system, the Commission is of the opinion that, while

a revision of the Geneva Conventions could possibly lead towards unification

or harmonization and that solution should therefore not be rejected outright,
problems in international transactions arising out of the existence of two major
systems of law on negotiable instruments might better be solved by the third
solution consisting in the creation of a new negotiable instrument. The mailn
reascn for this conclusion is that the uniform laws forming the annex to the
Geneva Conventions apply to both national and international transantions and
that it would not be practicable to ask countries to modify well established
rules and practices that have been developed over a considerable period of time
and which appear to give full satisfaction in domestic transactions;

5 The Commission therefore decides to study further the possibility of creating
a new negotiable instrument to be used in international transactions only. To
this end, the Commission requests the Secretary-~General:

(a) To draw up a questionnaire in consultation with the International
Monetary Fund, UNIDROIT, the International Chamber of Commerce and, as
appropriate, with other international organizations concerned, taking into
consideration the views expressed in the Commission;

(b) To address such a questionnaire to Goverrments and/or banking and
trade institutions as appropriate; ‘

(c) To make the replies to the questionnaire available to the
Commission at its third session, together with an analysis thereof, prepared
by the Secretary-General in consultation with the organizations mentioned
in sub-paragraph (a) above.

8/ See paragraphs 63-89 akove.
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(b) Studies on nesotiable instruments

1. The Commission notes that, on certain concrete points related to the
circulation and effectiveness of negotiable instruments, the commercial practices
of the various countries have, in the face of specific difficulties, produced
similar solutions despite the differences in legal systems. The Commission is
therefore of the opinion that a comparative technical study of those questions
on which it may seem possible to realize a substantial uniformity will make it
possible to determine the reason for differences in legislation and may, at the
same time, indicate ways of reducing such diiTerences. Moreover, such studies
and thelr distribution could also facilitate the harmonizatiorn of Jjudicial
practice, including that of countries having similar legislation relating to
negotiable instruments, and would undoubtedly be useful also in promoting the
progressive harmonization of legislation, at any rate on certain specific
questions.

2 The Commission therefore requests the Secretary-General to invite, at the
appropriate time, the International l.onetary i'und, UNIDRCIT, the International
Chamber of Commerce, and the other organizations concerned to prepare studies

on, inter alia, the followi .g questions arising in the main legal systems, with a
commentary on the solutions that have been adopted on those questions in both
commercial and judicial practice:

(a) The problem of forged signatures and endorsements;

(b) The stipulation of protests and the effects of failure to advise
in cases of non-payment;

(c) The extent of liability under signature and guarantee endorsement.

59th _plenary meeting,
21 March 1969.

2.  Bankers' commercial credits 9/

1. The Commission notes with approval the wvaluable contribution to the
development of international trade made by the "Uniform Customs and Practices for
Documentary Credits" of the Internatlonal Chamber of Commerce ('"the Code") and
expresses its satisfaction with the existing arrangements of the International
Chamber of Cormerce for reviewing the operation of, and when appropriate revising,
the Code.

2. The Commission requests the Secretary=-General:

(a) to draw the attention of Governments to the contribution which
employment of the Code can make to facilitating international trade;

(b) +to draw the attention of such Govermments to the desirability of
informing the International Chamber of Commerce of difficulties which arise in

— AT B T TS

9/  See paragraphs 90-95 above.
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3.

connexion with the use of the Code either by reason of divergencies of
interpretation or by reason of the inadequacy or unsuitability of any ol its
provisions in relation to commercial needs;

(c) to inform such Governments that the Commission commends the use of
the Code in relation to transactions involving the establishment of a
documentary credit; and

(d) to inTorm the third session of the Commission of the steps taken
to implement the request set out in sub-paragraphs {a), (b) and (c) above
and of any work, in progress or contemplated, on the part of cther
organizations which may affect the procedures used in connexion with
bankers! commercial ciredits.

The Commission decides, with a view to facilitating the despatch of the work

of the Commission's third session, that the subject of bankers' commercial credits
shall be included in the work programme of that session only to the extent
necessary to consider any report of the Secretary-General pursuant to
sub-parasraph (d) above,

3oth and 39th plenary meetings,
21 March 1969.

3. Guarantees and securities 10/

The Commission

1. pecides to defer consideration of the subject ol guarantees and

securities until its third session;

2 Fequests the Secretary-General:

(a2) To invite members of the Commission to submit such observations as
they might wish to make on the report of the Secretary-General on guarantees
and securities (A/CN.9/20 and Add.1l);

(b) To supplement his report on guarantees and securities if additional
material should be available which, in his opinion, would be useful to the
Commission when it considers the subject at its third session;

(¢c) To invite the International Chamber.of Commerce to submit to the
Commission at its third session a report on its work in the field of
certain types of bank guarantees, such as performance guarantees, tender
or bid bonds and guarantees for rerayment of advances made on account in
respect of international supply and construction contracts.

30th _vnlenary meeting.,
21 March 1969.

S 3V ety e TR et

10/

See paragraphs 96-99 above.
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C. INTERNATIONAL COMIERCIAL ARBITRATION 11/

L. The Commission decides to appoint Mr. Ion Nestor (Romania) as Special
Rapporteur on the most important problems concerning the application and
interpretation of the existing Conventions and other related problems. The
Special Rapporteur should have the co-operation, for documentary material, of
members of the Commission and various interested inter-governmental and
international non-governmental organizations.

2. The Commission expresses the opinion that the United Nations Convention
on the Recognition and Enforcement of Foreign Arbitral Awards of 1958 should be
adhered to by the largest possible number of States,

4hth and LSth plenary meetings,
26 March 1969.

D. INTERNATIONAL LEGISLATION ON SHIPPING 12/

The United Netions_ Commission on International Trade law,

Recalling resolution 2421 (XXIII), by which the General Assembly recommended
the Commission to consider adding international legislation on shipping to its
list of priority topics,

Noting that in the same resolution the General Assembly took note with
satisfaction of the Commission's intention to carry out its work in co-operation
with organs and organizations concerned with the progressive hermonization and
unification of international trade law,

Having taken note of the Secretery-General's note on consideration of
inclusion of international legislau.on on shipping among the priority topics in
its work programme (A/CN.9/25)9 in which the developments in this field since
the Commission's first sessicn are described,

Aware of the importance of the question of international shipping and of the

desirability of close collaboration with the organs and organizations already
working in this field,

Ixpressing gratification at the full co-operation offered by the Inter-~
Governmental Maritime Consultative Organization and the International Maritime
Commission, to whose work it pays tribute,

Taking account, in particular, of resolution 14 (II) adopted on 25 March 1968
at the second session of the United Nations Conference on Trade and Development,
by which the Conference requested its Committee or. Shipping to create a working
group on international shipping legislation, and resolution 46 (VII) adopted in
this connexion on 21 September 1968 by the Trade and Development Board,

2 g g a—————a—— Y
L=

11/ See paragraphs 101-113 above.
12/ See paragraphs 114-133 above.
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Confirming its wish to see close co~operation cstablished between the
Commission and UNCTAD in accordance with the hope expressed by the Chairman of
its first session, to whom it expresses its appreciation, when at the Commission's
request he apprised the UNCTAD Conference at its second session of the Commission's
views,

Considering that a duplication of work should be avoided,

Noting that the UNCTAD Committee on Shipping will hold its next session at
Geneva in April 1969,

Having considered the item "International legislation on shipping' at its
second session:

1. Decides to include international legislation on shipping among the
priority items in its programme of work,

2. Requests the Secretary-General to prepare a study in depth giving
inter alia a survey of work in the iield of international legislation on shipping
done or planned in the organs of the United Nations, or in inter-governmental or
non-governmental organizations, and to submit it to the Commission at its third
session;

3. Decides to set up a ‘Jorking Group consisting of representatives of
Chile, Ghana, India, Italy, the United Arab Republic, the Union of Soviet
Socialist Republics and the United Kingdom of Great Britain and Northern Ireland,
which may be convened by the Secretary~General, either on his own initiative or
at the request of the Chairman, to meet some time before - preferably shortly
before - the commencement of the third session of the Commission to indicate the
torics and method of work on the subject, taking into consideration the study
prepared by the Secretary-General, 1f it is ready, and giving full regard to the
recominendations of UNCTAD and any of its organs, and to submit its report to
the Commission atf its third session;

L. Invites the Chairman of its second session and, if he is unable to
attend, his nominee from among the members of the Commission to attea® the
session of the UNCTAD Committee on Shipping to be held at Geneva in April 1969
and to inform that Committee of the course of the discussion in the Commission
at 1ts second session and the Commission's desire to strengthen the close
co-operation and effective co-crdination between the Commission and UNCTAD;

5. lequests the Secretary-General, should it be decided to convene the
Yiorking Group referred to in paragraph 3 above, to invite States members of the
Commission and inter-governmental and non-governmental organizations active in
the field to be present at the meeting of the Working Group, if they choose to
do so.

L6th plenary meeting,
27 March 1969.
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REGISTER OF ORGANIZATIONS AND REGISTER OF TEXTS 13/

1. The Commission confirms its earlier view, expressed in chapter V
of the rerort on the work of its first session, namely that the registers
should reproduce the full text of existing international instruments and
should be published in English, French, Russian and Spanish. It considers
that two specific steps should be taken to reduce expenditure: (a) so far
as possible, when there is no official translation of an international
instrument, existing unofficial translations should be used so as to minimize
translation costs which are a major element of the cost estimates; members
of the Commission should be encouraged to make such translations available
to the Secretary-General; and (b) the registers should follow a form which
would make them suitable for commercial sale.

2. The Commission decides to add to the fields already indicated in
paragraph 5 of chapter V of the report on its first session the fields of
guarantees and securities and international shipping legislation;

3 The Commission requests the Secretary-General to include
information on the work of the Commission in the register of organizations;

L. The Commission requests the Secretary-General to commence work
on the register of texts by publishing, as the first stage, the relevant
material on the international sale of goods, on negotiable instruments,
on bankers! commercial credits and on guarantees and securities. It
considers that the register of texts, as established in the first stage,
should, in addition to the texts of international instruments in the fields
mentioned above, list the title and sources of instruments in all fields
to be covered by the register, so as to increase immediately the usefulness
of the register of texts. It also considers that the list of instruments
set out in annex II of the report of the Secretary-General on the financial
and administrative implications of the establishment of the registers
(4/C.6/1.648) should be complemented as follows:

(a) As regards the law on sale of goods (annex II, I, 1), the register
should also reproduce the text of the "General Conditions of the Technical
Servicing of Machinery, Equipment and other Commodities included in
Deliveries by CMEA Countries' Foreign Trade Organizations" (CMEA Ceneral
Conditions of Technical Servicing of 1962);

(b) As regards the law of negotiable instruments (annex II, I, 4), the
register should also reproduce the text of the uniform regulations
formulated at the Hague Conference of 1912,

5. The Commission decides to review at its third session the progress.
made in establishing the register and to take any necessary further decision,
taking account of the financial implications of the project and of the views
expressed in the General Assembly,

39th _nlenarv meeting,
21 March 1969.

i

See paragraphs 13L-141 above.
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CO-ORDINATION OF TIE WORE OF ORGANIZATICNS IN THE FIELDS OF INTERNATIONAL
TRADE LAW; VORKING »EIATIONSHIP AND COLLABORATION WITH OTHER BODIES 1k/

1. The Commission is of the opinion that the pragmatic approach and
practice followed so far in matters of co-ordination, collaboration and
working relationship have proved satisfactory and can therefore be deemed tO
congtitute an appropriate basis for future developments in those matters.

2, fith particular regard to the question orf co-ordination the
Commission is of the opilnion that co—-operation and exchange of information
between organizations on thelr work would facilitate co-crdination. To this
end, it requests the Secretary-General to keep other organizations fully
informed about the Commission's work and to develop with those organizations
contacts on an inter-secretariat level. The Commission also requests the
Secretary-General to collect information on the activities of organizations
nertaining to the priority topics included in its programme of work and to
make such information available to the Commission on the occasion of its
annual sessions.

3. Vith particular regard to the question of collaboration and
working relationship with other organizations, the Commission is of the
opinion that the present methods and arrangements have produced satisfactory
results and should therefore be continued. In this connexion, the Commission
requests the Secretary—-General to make arrangements for the attendance by
observers of international organizations at the third session of the
Commission, similar to those made at its second session. As to working
agreements with other organizations, the Commission is of the opinion that,
at this stage, no formal working agreements are necessary; the present
nractice of the Commission is in its view sufficiently flexible to permit
the establishment and further development of working relationships and
collaboration, and arrangements for specific cases, il needed, can better
be made on an ad _hoc basis,

L8+h plenary meeting,
31 larch 1969.

TRAINING AND ASSISTANCE IN THE FIELD OF INTERNATIONAL TRAD: LAV 15/

1. The Commission, in an effort to help meet the need for developing
local expertise in international trade law, particularly in the developing
countries and for intensifying and co-ordinating the existing programmes,
requests the Secretary-General:

(a) To recommend to the bhodies concerned that regional seminars and
training courses under the United Nations Programme of Assistance in the
Teaching, Study, Dissemination and "/ider Appreciation of International Law
should continue to include topics relating to international trade law;

1L/

15/

See paragraphs 143-155 above.
See paragraphs 156-1€0 atove.
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16/

(b) To recormend that some of the fellowships to be granted under the
Programme of Assistance referred tO in sub=-paragraph (a) above be awarded to
candidates having a special interest in international trade law;

(c) To take the necessary steps to add the names and relevant
particulars of experts in international trade law for inclusion in a
supplement to the Register of Experts and Scholars in International Iaw, as
described in paragranh 36 (ii) (a) of the report of the Secretary-General

(A/CN.9/2T);

(d) To complete the information thus far obtained in respect of
activities of international organizations in the Tield of training and
assistance in matters of international trade law, as described in
paragraph %6 (i) of the report of the Secretary-General;

(e) To consult with the Advisory Committce on the United Nations
Programme of Assistance referred to in sub-paragraph (a) above and with
Unitedl Nations organs, specialized agencies and other organizations and
institutions active in the field of international trade law concerning the
feasibility of establishing within their programmes at selected universities
or other institutions in developing countries:

(i) Regional institutes or chairs for training in the field of
international trade law;

(ii) Seminars or courses for students, teachers, lawyers and government
officials interested or active in this field;

(f) To report to the third session of the Commission the results of
his consultations and the extent to which it has been possible to achieve
the foregoing objectives and to inform the Commission of what further
measures may be appropriate in the light of this experience,

38th plenary meeting,
21 March 1949,

YEARBOOK OF THE COMMISSION 16/
1. The Commission requests the Secretary~General:

(a) To makec a study containing proposals Ffor alternative forms of a
Yearbook, taking into account relevant precedents (International ILaw
Commission, International Court of Justice, UNIDRO.LT, etc.) with the
detailed financial implications of each; a general indication of any revenue
Trom sales which might be expected should be included;

(b) To complete the study before the beginning of the twenty-fourth
session ¢f the General Assembly and to make copies of the study available to
the General Assembly.

.

See paragraphs 161-167 above.



24 The Commission will take, at its third session, its final decisions
and recommendations on the timing and content of the Yearbook in the light
of the Secretary-General's study and of the debates and decisions at the
twenty-fourth session of the General Assembly.

59th plenary meeting,
21 March 1969,

ORGANIZATIONAL QUESTIONS REILATING TO FUTURE WORK 17/

1. Planning for future work

1. The Commission agreed that in order to implement the mandate
entrusted to it by the General Assembly, it was desirable that there should
be the widest possible participation by members of the Commission also in
the preparatory work to be don. by inter-sessional sub-committees, working
groups or Special Rapporteurs, which the Commission might decide to
establish or appoint. It was also considered desirable that provisions
should be made, where necessary, to obtain the services of consultants or
organizations with special expertise in technical matters dealt with by the
Commission. The Commission agreed that this would be the normal pattern of
work during the coming years.

2. The Commissior. also agreed that it was necessary that the
Secretariat should be adequately staffed to cope with the increased workload
involved in servicing the Commission.

3. The Commission further considered that it could establish a
detailed programme of work for the coming year only and agreed that the
Secretariat should prepare the necessary budget and planning estimates for
subsequent years in order to enable the Commission to carry out its work
in the light of the considerations set Torth in paragraph 5 above.

2. Establishment of working groups

The Commission decided that the term "Working Group" would be used for
the present for all inter-—sessional bodies set up at its second session on
vhe understanding that the adoption of this term would in no way prevent the
organ from having summary records of its discussions and other services
necessary for its work.

3. Summary records of subsidiary bodies

The Commission decided not to dispense with summary records for its
subsidiary bodies, but to leave it to those bodies to decide if summary
records were needed. in the circumstances of each case.

17/

See paragraphs 178-188 above.
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.,  Date of the third session

The Commission decided, that its third session, which would be held
in New York, should be convened from 6 to 30 April 1970 and, in the case
of an extension, should not continue beyond 2 May 1970.






ANEX T

SULMARY OF THE COMMENTS MADE DURING THE SECOND SESSION ON THE 1.96L
HAGUE COL/VENTIONS ON THE INTERVATIONAL SALE OF GOODS

A. CONVEITLOI! RETATING TO A UNIFORM LAY ON T[HE INTERNATIONAL SALL OF GOODS

Article I, pavagraphs 1 and 2

1. Fach Contracting State undertakes to ilncorporate intc its own legislation,
in accordance with its constitutional procedure, not later than the date of
the entry into force of the present Convention in respect of that State, the
Uniform Law on the International Sale of Goods (hereinafter referred to as

"the Uniform Lew") forming the Annex to the present Convention.

2. Each Contracting State may incorporate the Unifcrm Law into its cwh
legislaticn either in one of the authentic texts or in a translaticn into
its cwn language or languages.

Comments

Y B oo - LD

1. The representative of Ncrway said that wiille article I, paragraph 2, had

the merit of ensuring that an identical text would be found in the legislaticn of
all Contracting Parties, it was too rigid and ambitious and would camplicate
matters for countries which had their cwn traditions of drafting legal texts. He
added that each country, in incorporating the Uniform Law into its cwn legislation,
should be free 0o shape 1t according to its lezal structure and shouvld not be
prevented, for example, from adding to 1ts domestilic law matters which might go
beyond the scope of the Uniform Law, without being inconsistent with it. The
representative of Norway suvggested therefore that paragraph 2 of Article I should
be deleted. This would 1n no way endanger uniformity as to the substance: there
would still be an obligation to unify in accordance with the Uniform Law. It
would, however, allow for the flexibility of a model law as to adaptations of a
drafting or systematic character.

2. The representatives of the USSR, Tunisia, Romania and Czechoslovarla agreed

with the Norwegian proposal. The observer from the Hague Conference on Private
International Low also expressed general agreement with the Norweglan position.

-

3. In connexion with the Norwegian pronosal, the representative of Crzechoslovakia
sald that in view of the existence of the Czechcoslovak International Commercial
Code, his country had a special reason for favouring flexibility. A literal
incorporaticn of the text of the Unifoim Law intc the Czechoslovak legal system
vrould destroy the Code and would be a step backward in Czechosloval: law.

L.  The representative of the USSR said that the technique of incorporating the
text of a uniform law into national legislation was not acceptable to his country,
and he preferred the system of an international convention. The representative
of the USSR added that a convention on this subject should establish brcad

-67-



principles rather than, as the Uniform Law did, attempt to regulate the subject
in detail. Moreover, it should be made possible for States to apply cther
existing international instruments relating to the international sale of goods
which were in force at the present time or might be concluded in the future.

. The representative of the United Kingdom said that the Norwegian proposal
vould: in effect, transform the Uniform Law into a model law, and this would
increase the disparities in the rules of different countries governing the
international sale of goods. Accordingly, while agreeing that paragranh 2 of
article I might need some clarification, he favoured the retention of the Uniform
Law procedure provided therein. The represeptatlve of Australia agreed with the
representative of the United Klngdom m and stressed that a multiplicity of texts
should be avoided. The representative of Mexico also expressed general agreement

with retaining paragraph 2 of article I.

6. The Chairman asked whether the suppression of paragraph 2 of article T

would meet the obaectlons raised during the discussion. The representatives of the
USSR, Australia and Romania said that the deletion of paragraph 2 would not be
SUfflCant in view of the mandatory nature of paragraph 1 of article I, requiring
Cuortracting Clabes LU sncurpurale Loe Uniform Law into their own legislation. The
representative of Iran suggested that it would be sufficient if paragraph 2 of
article I would merely provide that the English and French texts of the Uniform Law
are authentic.

7. The representatlves of Hungary, Romania and Tunisia criticized the provision
of paragraph T of article I whereby the Uniform Law would apply also in respect of
non-Contracting States, and stressed that the Uniform Law should apply only as
between Contracting States. It was possible that certain States which were not
prepared to adhere to the Convention might be bound by international instruments
with which they were satisfied. The system thereby established among those States
should not be interfered with by the Convention.

Articles II, III and IV

Article II

1. Two or more Contracting States may declare that they agree not to
congsider themselves as different States for the purpose of the requirements
as to place or business of habitual residence laid down in paragraphs 1 and 2
of Article 1 of the Uniform Law because they apply to sales whicih in the
absence of such a declaration would be governed by the Uniform Law, the same
or closely related legal rules.

2. Any Contracting State may declare that it does not consider one or
more non-Contracting States ag different States from itself for the purpose
of the requirements of the Uniform Law, which are referred to in paragraph 1
of this Article, because such States apply to sales which in the absence of
such a declaretion would be governed by the Uniform Law, legal rules which
are the same as or closely related to its own.

3. If a State which 1s the object of a declaration made under
paragraph 2 of this Article subsequently ratifies or accedes to the present
Convention, the declaration shall remain in effect unless the ratifying or
acceding State declares that it cannot accept it.
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4. Declarations under paragraphs 1, 2 or 3 of this Article may he
made by the States concerned at the time of the deposit of their instruments
of ratification of or accession to the present Convention or at any tinme
thereafter and shall be addressed to the Government of the Netherlands.

They shall take effect three months after the date of their receipt by the
Government of the Netherlands or, if at the end of this period the present
Convention has not yet entered into force in respect of the State concerned,
at the date of such entry into force.

Article IIT

By way of derogation from Article 1" of the Uniform Law, any 3tate may,
at the time of the deposit of its instrument of ratification of or accession
to the present Convention declare by a notification addressed to the Government
of the Netherlands that it will apply the Uniform Law only if each of the
parties to the contract of sale has his place of business or, if he has no
place of business, his habitual residence in the territory of a different
Contracting 3tatz, and in consequence may insert the word "Contracting"
before the word "States'" where the latter word first occurs in paragraph 1
of Article 1 of the Uniform Law.

Article IV

L. Any State which has previously ratified or acceded to one or more
Conventions on conflict of laws in respect of the international sale of
goods may, at the time of the deposit of its instrument of ratification of
or accession to the present Convention, declare by a notification addressed
to the Government of the Netherlands that it will apply the Uniform Law
in cases governed by one of those previous Conventions only if that Convention
iteelf requires the application of the Uniform Law.

2. Any State which makes a declaration under paragraph 1 of this
Article shall inform the Government of the Netherlands of the Convention or
the Conventions referred to in that declaration.

Commentsé/

8. The representative of the United Arab Republic said that Article II was an
important positive contribution as it opened the way for regional harmonization
and unification of the law within the framework of world-wide unification, a
possibility which was of particular importance to the Arab 3tates which had been
seeking for some years to create among themselves a unified or, at least,
co~ordinated legal system. Thanks to the provisions of Article II those States
would be able to accede to the Convention without having to undo what had already
been accomplished. The principle established in Article II of the Convention
should be incorporated into the text of Article 1 of the Uniform Law.

g/ In the comments on Articles II, III and IV of the Convention references were
made to Articles 2 and 3 of the Uniform Law, the text of which is reproduced
below.
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9. Moreover, in the view of the representative of the United Arab Republic,
Article IV was illogical because it was inadmissible that the implementation
and effectiveness of the Uniform Law should depend solely on the will of the
Contracting States; it was also useless because Article 3 of the Uniform Law
included all the cases which the reservation under Article IV of the Convention
was designed to cover.

10. The representative of Tunisia, referring to Article III, sald that the
Uniform Law should apply only as between Contracting States. If it was permissible
to apply the Convention also to non-Contracting States, a situation might arise
where the Convention was applied to nationals of a country which did not wish to
adhere to the Convention.

1ll. The observer from the Hague Conference on Private International Law said
that Article IV should include a reservation with regard to future as well as
past conventions on conflict of laws. The representative of Norway agreed with that
view and added that Article 2 of the Uniform Law should be deleted and in that
case Article IV of the Convention would no longer be needed. The representative
of Romania agreed with the viewe expressed by the two previous speakers. The
representative of Tunisia said that while it was undesirable to continue applying
rules of private international law after the Uniform Law had come into force,
those rules would have to continue to be applicable on matters not covered by

the Uniform Law. Article 2 of the Uniform Law should be amended in that sense.
The representative of the United Arab Republic pointed out that Article 2 of

the Uniform Law only excluded the application of private international law on
matters dealt with in the Uniform Law.

Article V

Article V

Any State may, at the time of the deposit of its instrument of
ratification of or accession to the present Convention declare, by a
notification addressed to the Government of the Netherlands, that it
will apply the Uniform Law only to Contracts in which the parties thereto
have, by virtue oi Article L4 of the Uniform Law, chosen that Law as the
Law of the contracte.

Commentsp/

12. Article V was criticized by a number of representatives. In the opinion of

the representatives of Tran and the United Arab Republic, the combined effect

of Article V of the Convention and Article 3 of the Uniform Law was to give

the parties to a contract complete freedom to exclude the application of the Law
even where both parties were nationals of States which had adhered to the Convention.
This was inconsistent with the purpose of the Convention which sought to establish
rules governing the international sale of goods.

p/ In the comments on Article V of the Commission, references were made to
Articles 1, 3 and 4 of the Uniform Law, the text of which is reproduced below.
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13+ According to the representative of Ghans there was a conflict between

Article V of the Convention and Articles 1, 3 and 4 of the Uniform Law. Articles 1
and 4 enumerated the cases where the Uniform Law "shall apply"”, and Article 3
rermitted the parties to a contract to exclude the application of the Uniform Law
either entirely or partially. Therefore, unless the parties avalled themselves

of the right given to them under Article %, tne Uniform Law should be applicable

as between the parties to a contract. However, under Article V of the Convention
the Uniform Law would apply only to contracts in which the parties have chosen

the Uniform Law as the law of the contract, a provision which the representative

of Ghana considered incompatible with Articles 1, 3 and 4 of the Uniform Law.

14 . The representative of Ghana also said that Article V seemed to be contradictory
to Article XI of the Convention providing that "Each Contracting State shall

anply the provisions incorporated into its legislation in pursuance of the present
Convention to contracts of sale to which the Uniform Law applies and which are
concluded on or after the date of the entry into force of the Convention in respect
of that State." He raised the question whether as between the inconsistent
provisions of Articles V and XI of the Convention those of the latter should
prevail. On this question the representative of Norway replied that in his
opinion a reservation made by a Htate under Article V would prevail over any other
provision of the Convention. The same position was taken by the representative of
the United Kingdom,

15. The representative of Spaln stated that in the name of the principle of the
autonomy of the will of the parties the combined effect of Article V of the
Convention and Article 3 of the Uniform Leaw was to undo the work done by
distinguished jurists over a period of forty years and to destroy the uniformity
sought by the Convention. Furthermore, this exclusive freedom of choice given

to the parties to the contract was dangerous as it played in favour of the

stronger party to the detriment of developing countries. These articles also
provoked a legal vacuum and uncertainty as it would be difficult for thne parties

to a contract to know exactly what law would apply to the contract itself. Under
Article V of the Convention it appreared that unless the parties expressly
stipulated otherwise, the Uniform Law would not apply; mere silence could,
therefore, automatically exclude the operation of the Uniform Law. The
representative of Spain suggested, therefore, that Articles V of the Convention and
3 of the Uniform Law should be replaced by the text of Article 6 of the 1963 Draft
which prescribed that where the parties exclude the application of the Urniform Law,
they must indicate the municipal law to be applied to their contract. g/

16. In the view of the representetive of Hungary Article V of the Convention
reflected the wish of some develored countries to adhere to the Convention but
at the same time exclude its application. This would favour the powerful merchants
who would be able to take advantage of the innocence of weaker contracting parties.

c/ The text of Article 6 of the 1963 draft is as follows:

"The parties may entirely exclude the application of the present law
provided that they indicate the municipal law to be applied to their contract.

"The parties may derogate in part from the provisions of the present law
provided that they agree on alternative provisions, either by setting them out
or by stating to what srecific rules other than those of the present law they
intend to refer. :

"The references, declarations or indications provided in the preceding
paragraphs are to be subject of an express term or to clearly follow from the

provisions of the contract.” 71



Article V of the Convention would transform the instrument into a set of general
conditions of sale whereas a law was needed in this area.

17. The representative of Tunisia pointed out that while reservations were a
frequent device in international conventions, they should normally apply only

to accesgory provisions. The effect of Article V, however, was to enable a State
to exclude the application of the entire Convention, a principle which was neither
logical nor reasonable.

18. The representatives of Argentina and the United Arab Republic agreed with the
representative of Spain about the contradiction between Article V of the Convention
and Article 3 of the Law, and agreed also that Article 6 of the 1963 Draft should
be reinstated. They also said that Article 4 of the Uniform Law should be deleted
as vunecessary. The representative of Iran agreed that Article L4 of the Uniform
Law should be deleted on the grounds that it embodied a principle inherent in the
freedom of contract which was self-evident.

19. The representative of Mexico associated himself with the position of the
representatives of 3Spain and Artentina and favoured reverting to Article 6 of tvhe
1963 draft. He pointed out that it was inadmissible from a legal standpoint to
subordinate the Uniform Law to the will of the parties. Furthermore, Article V
of the Convention emptied of any meaning Article 3 of the Uniform Law providing
that the exclusion of the application of the Law may be "expressed or implied”.

20. Other representatives expressed themselves in favour of the retention of
Article V. The representative of the United Kingdom said that the main advantage
of Article V was to rermit a cautious and progressive unification of the law on

the international sale of goods. A mer..atile country which adopted the Uniform
Law might not necessarily be able to impose it on its businessmen over night.
Considering also that the Uniform Law incorporated certain civil law concepts with
which common law countries are not familiar, a transitional period was particularly
desirable. The freedom given to businessmen under Article V to derogate from the
Uniform Law would probably be a temporary measure since it was w0 be envisaged

that this reservation would eventually be withdrawn.

2l. The representative of Australis agreed with the representative of the United
Kingdom and added that the retention of Article V might mean the difference between
ratification and non-ratification by a number of countries, especially those
belonging to the common law system. In his view progress was more likely to be
made by a gradual procesg rather than by an attempt to impose unacceptable rules

on unwilling business circles.

22. The representative of Japan stated that his Government had still under
consideration the Hague Conventions, and he was not therefore in a position to
indicate the Government's official view on the Conventions. However, Japahese
business circles had tentatively expressed themselves in favour of the reteation
of Article V, and were of the opinion that for a few years, it would seem
desirable to test the effectiveness of the Uniform Law.

25. The observer of UNIDROIT, while agreeing that Article V was legally wbsurd,
saild that it had been included for political and economic reasons. The United
Kingdom representative at the 1964 Hague Conference had said that the United Kingdom




would adhere to the Convention only if a trial pericd under Article V was
permitted. Although he anreed that Article V in effect rendered the Uniform Law
similar to general condit..ns of sale, he thought that in practice both Article V
of the Convention and Article 3 of the Uniform Law might be less dangerous than
what one might fear. From a legal standpoint, however, he expressed agreement
with the suggestion made by the representative of Bpain that Article 6 of the
1963 draft would be preferable to the present text. The representative of Norway
expressed general agreement with the position taken by the observer of UNIDROIT.

o, An irtermediate position was taken by the representative of Belgium who said
that while the arguments put forward against Article V (in particular by the
representative of Spain) were legally unassailable, one should not lose sight of
the practical importance of the practical considerations indicated by the
representative of the United Kingdom. In ratifying the Convention Eelgium had
also made a reservation under Article V. However, the Belgian Government intended
to withdraw the reservation when the law incorporating the Uniform Law into the
Belgian legal system was approved by Parliament.

25. The representative of Romania expressed doubts about the practical value of
the reservation contained in Article V. He said that where the parties to a
contract were nationals of countries which had not adhered to the Convention,

those parties were always free to choose the Uniform Law as the applicable law

and give it, therefore, the status of a standard contract. However, supposing that
all the States Parties to the Convention had availed themselves of the reservation
under Article V, would the parties to a contract who had chosen the Uniform Law

as the applicable law be bound by its provisions, or would the Uniforwm Law not
apply because of the reservation under Article V% In the view of the representative
of Romania these doubts tended to reduce considerably the alleged practical value
of Article V.

26. The representative of Hungary said that if the purpose of the reservation

under Article V was to protect businessmen and lawyers from tiz difficulties
presented by an unfamiliar system of law, the same res 1t could be achieved by

other means as, for example, by providing for a delay of five years (or other
suitable period of time) between the ratification of the Convention by a State

and the application of the Uniform Law in the country concerned. The representative

of Tunisia agreed with the suggestion made by the representative of Hungary.

Articles IX and XIIT

Article IX

1. The present Convention shall be open to accession by all States
Members of the United Nations or any of its specialized agencies.

2. The instruments of accession shall be deposited with the Government
of the Netherlands.
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Article XIII

1. Any State may, at the time of the deposit of its instrument of
ratification or accession or at any time thereafter, declare, by weans of a
notification addressed to the Government of the Netherlands, that the present
Convention shall be applicable to all or any of the territories for whose
international relations it is responsible. Huch a declaration shall take
effect six months after the date of recelpt of the notification by the
Government of the Netherlands, or, if at the end of that period the Convention
has not yet come into force, from the date of its entry into force.

2. Any Contracting State which has made a declaration pursuant to
paragraph 1 of this Article may, in accordance with Article XII, denounce
the Convention in respect of all or any of the territories concerned.

Comrents

27. The representative of the USSR said that neither Article IX nor Article XIII
would be acceptable tc his Government. Article IX would deprive a number of
States of the opportunity to accede to the Convention and Article XIII was a
reflection of the past and had no place in a modern international instrument.

The representative of Kenyva agreed with the representative of the USSR.

28. The representative of Tanzania, agreeing with the representative of the USSR
with respect to Article IX, suggested that the wording of Article IX should be
amended to follow that of the corresponding article of the Hague Convention on
Applicable Law of 1955.

29. The representative of the United States said this was not an appropriate
forum for discussing matters of a highly political nature and reserved his
position on the points raised by the previous speakers. Furthermore, the articles
referred to by the previous speakers were among the '"final clauses" of the
Convention: +the Committee should confine itself to the substantive articles
during this preliminary discussion of the Hague Conventions.

B. UNIFORM LAW ON THE INTERNATIONAL SALE OF GOODS

CHAFTER I

SPHERE OF APFLICATION OF THE LAW

Article 1

1. The present Law shall apply to contracts of sale of goods entered
into by parties whose places of business are in the territories of different
States, in each of the following cases:

(a) where the contract involves the sale of goods which are at the time

of the conclusion of the contract in the course of carriage or will be carried
from the territory of one State to the territory of another;
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(b) where the acts constituting the offer and the acceptance have
been effected in the territories of different States;

(c) where delivery of the goods is to be made in the territory of a
ptate other than that within whose territory the acts constituting the oifer
and the acceptance have been effected.

2e Where a party to the contract does not have a place of business,
reference shall be made to his habitual residence.

5 The application of the present Law shall not depend on the
nationality of the parties. )

L. In the case of contracts by corresgpondence, offer and acceptance
shall be considered to have been effected in the territory of the same 3tate
only if the letters, telegrams or other documentary communications which
contain them have been sent and received in the territory of that State.

5e for the purpose of determining whether the parties have their
places of business or habitual residences in "different States", any two or
more States shall not be considered to be "different States" if a valid
declaration to that effect made under Article II of the Convention dated
the first day of July 1964 relating to a Uniform Law on the International Sale
of Goods is in force in respect of them.

Comments

30, In addition to the references to Article 1 made during the discussion on
Article V of the Convention the following comments were made in respect of
Lrticle 1.

3l. The representative of Japan sald that several trading companies which buy
goods on "f.o.b." basis and sell them on "ec.i.f." basis at the same place to their
buyers abroad, agreed with the position expressed in the written comments submitted
by Norway (A/CN.9/11, p. 23) that the wording of sub-paragraph (a) of Article 1
left doubts as to whether the contract of sale, in order to fall within the scope
of the Unif'orm Law, must contain a provision or information to the effect that

the goods are to be gent to another country, or whether it was sufficient that

the seller understood that the goods were to be sent out of the country. IHe
wondered whether it was necessary for the appli stion of the Uniform Law foxr both
parties to a contract to know tnat the goods wer: to be carried from the territory
of one State to the territory of another. If prior knowledge was necessary, a
burden would be imposed on the buyer’s contracting process; if it was not necessary,
the seller might lose the protection of its own municipal law merely by believing
the transaction to be a domestic instead of an international sale of goods. The
representa.ive of Japan added that it would be useful to define the expression
"place of business" which had different connotations in different countries.

32. The representative of the USSR said that the provisions of Article 1 (a)
should be extended to cover also goods already carried from the territory of
one State to the territory of another, but which have not yet been gold

(e.g+ articles of exhibition).
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535. The rvepiregentative of Crzechoslovakia said that under Articles 1 and 7 it scemed
that the Unifori Law would apply also to purchaces mude by touriste abroad, which
would be undesgirable. He added that it should be made clear whal was meant by
international sale of goods and that the law should apply only to commercial
transactions. Regarding sub-paragraph (&), in the view of the representative of
Czechoslovakia, at the tiuwe of the conclusion of the contract it might not be
clear whether the carriage would actually take place, and perhaps also whether

all the contracting partles were aware that such transportation would take place,
and hence that the contract would ke subject to the Uniform Law. With respect to
sub-paragraph (c¢) the representative of Czechoslovakia said that doubts might
arise as to the place of delivery if such place was not indicated in the contract.

3L4. The representative of Hungary said he doubted the necessity of attempting to
define g0 precisely the international character of a contract of sale as it would
be very difficult for any definition to be exhaustive.

35. The repregentative of Iran said that.in view of the provision in Article 7
that the law should apply to sales regardless of the commercial or civil character
of the parties or of the conlracts, it would be advisable to replace the words
"places of business' by the word "domiciles" which was more comprehensive.

Article 2

Rules of private international law shall be excluded for the purposes
of the application of the present Law, subject to any provision to the
contrary in the said Lav.

Comments

36. In addition to the references to Article 2 made during the discussion on
Articles II, III and IV of the Convention the following comments were made in
respect of Article 2.

37« The representative of the United Arab Republic wondered whether the intent of
Lrticle 2 was to exclude rules of private international law only as to matters
governed by the Uniform Law or also in respect of other matters as well.

36, The representative of the USSR sald that Article 2 ceemed to be based on the
premise that the Uniform Law dealt with all matters relating to the international
gsale of goods, which appeared to be confirmed by the provisions of Article 17.
However, even if come questions not expressly dealt with in the Uniform Law could
be gettled in conformity with the general pri ciples of -the Uniform Law (as

provided in Article 17), it etill remwained true that the expression "general
principles” was very vague, and in addition there were matters which would still
fall outside the scope of the Uniform Law. Those matters should be governed by

the rules of private international law, and Article 2, therefore, should be deleted.

39. The cbserver cf UNIDROLT said that the purpose of Article 2 was to give the

Uniform Law an autonomous character, thus making it unnecessary for courts to seek
the applicable law in €ach case. On the other hand, 1t was not possible to exclude
totally the application of rules of private international law as there were matters

=6



(e.g. prescription) which were not dealt with in the Uniform Law and which it was
not possible to settle in conformity with the general principles of the Uniform Law.
In such cases recourse must be had c¢o private international law.

40, The representative of the United States said that the "coercive effect' of
Articles 1 and 2 was unfortunate, i.e. the fact that the Uniform Law may be forced
on the parties to a sales contract even though their Governments had not accepted
the Uniform Law and the contract was executed and performed outside the forum

State. He added that the reservation provided for in Article III of the Convention
relieves this "coercive effect" only where the forum State has made the reservation.

érticle_i

The parties to a contract of sale shall be free to exclude the
application thereto of the present Law either entirely or partially. auch
exclusion may be express or implied.

Comments

41. In addition to the references to Article 3 made during the discussion on
Articles II, III, IV and V of the Convention, the following comments were made in
respect of Article 3.

42, The representative of Norway, recalling the comments made by previous speakers
on Article 3, suggested that the freedom of contract provided therein should apply
only when the parties meke clear which law applies to a contract. He also raised
the following questions: To what extent should mandatory rules in national
legislation be applicable in relations covered by the Uniform Law? Is it for

the courts of the State where such mandatory rules apply to determine their exact
scope? In his opinion, the question of the applicability of mandatory rules
amounting to ordre public was outside the scope of the Uniform Law and should be
governed by the lex fori (see article 8). This would also apply to questions of
the validity of an agreement between the parties, for instance, in relation to
Article 3, and to questiong as to the validity of usages referred to in Article 9.

3. The representative of Hungary said that while he favoured the retention of
Article 3, he preferred requiring the parties to decide which would be the governing
law where the application of the Uniform Law was excluded by the parties themselves.
He added that if, in accordance with the conflicts rules of the lex fori a foreign
law was applicable in a particular case, the mandatory rules of the lex fori would
not generally apply. However, the imperative rules (norms of ordre public) must
always apply.

L, The representative of Japan thought that Article 3 should be maintained but
the word "implied" might lead to litigation. The observer of the Hague Conference
on Private International Law agreed that the word "impli~=d" opened the way to
uncertainties and disputes.
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Article u
The present Law shall also apply where it has been chosen as the law of

the contract by the parties, whether or not thelr places of businesg or their
habitual residences are in different States and whether or not such States are
Parties to the Convention dated the first day of July 1964 relating to a
Uniform Law on the International 5Sale of Goods, to the extent that it does
not affect the application of any mandatory provisions of law which would
have been applicable if the parties had not chosen the Uniform Law.

Comments

45, In addition to the references to Article 4 made during the discussion on
Article V of the Convention, the following comments were made in respect of
Article k4.

L6. The representative of Hungary referring to Articles 4 and 5, paragraph 2, said
that while under domestic law there was no need to make a distinction between
imperative and mandatory rules as neither of them could be excluded, the same was
not true in international transactions and a distinction between the two concepts
wag nhecesgary. As an example, the rules eoverning the maximum rate of interest
were mandatory under domestic law but not intexrnationally.

L7. The representative of Ghana pointed out that the word "also" in Article L
showed that the provisions of that Article would apply in addition to the cases
where the Uniform Law would ordinarily be applicable under Article 1. In other
words, Article 1 was the rule and Article 4 simply perwmitted the extension of the
Uniform Law beyond the cases provided for in Article 1. If that was so the
representative of Ghana wondered why Article V of the Convention referred only to
Article 4 and not also to Article 1 of the Uniform Law.

Article 5
1. The present Law shall not apply to sales:

(a) of stocks, shares, investment securities, negotiable instruments or
noney ;

(b) of any eghip, vessel or aircraft, which is or will be subject to
regigtration;

(c) of electricity;

(d) by authority of law or on execution or distress.

2. The present Law shall not affect the application of any mandatory
provislion of national law for the protection of a party to a contract which

contemplates the purchase of goods by that party by payment of the price by
instalments.
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Comments

L8. The representative of Norway said that while paragraph 2 of Article 5 excluded
from the scope of the Convention mandatory rules in respect of purchase of goods

by iustalments, other mandatory rules were not mentioned. The record of the

196k Hague Conference showed that all imperative or mandatory rules were intended
to be excluded and he thought that the latter solution would be preferable.
Accordingly, the representative of Norway suggested that paragraph 2 of Article 5
should be deleted or amended for the purpose of extending it to all mandatory rules
amounting +to intermational ordre public (see Article 8). The question as to
whether a nagtional mandatory rule should be regarded as an imperative rule for
purposes of international transactions had in general to he governed by national

lawv.

Lg. The representative of Rowmania agreed with the suggestion made by the
repregentative_of Norway.

50. The representative of the United Arab Republic said that in view of the growing

importance of instalwent payments he was in favour of excluding the application of
mandatcry rulee in respect of instalment payments. However, he added that this
provieion should apply both to buyers and sellers, and not only to the buyers, as
provided in paragraph 2 of Article 5.

5L. The representative of Hungary, disagreeing with the representative of Norway,
sald that in his view it wag correct to exclude from the application of the law
mandatory rules in respect of instalwment payments. On the other hand imperative
rules (or rules of ordre public) of the forum could not be avoided and the Uniform
Law should in no way prevail over them.

52. The obeerver of {the Hague Conference on Private International Law sald that
under the present wording of paragraph 2 of Article 5 some difficulties might
arise in ascertaining which national law would apply =zc to the mandatory character
of the rules concerned. He suggested that this paragraph should be interpreted
in the same way as the provision of Article L relating to the application of
mandatory rules.

Contracts for the supply of goods to be manufactured or produced shall
be considered to be gales within the meaning of the present Law; unless the
porty who orders the goods undertakes to supply an essential and substantial
part of the materials neccgsary for such manufacture or production.

Coments

55. The representative of Czechoslovakia said that difficulties were likely to
arise in interpreting the wmeaning of "an essential and substantial part of the
materials". That concept had been excluded from the International Trade Code of
Czechoslovakia, which provided that a contract in respect of goods to be purchaced
could be considered to be a contract of sale only if the materials for procesging
vere procured solely by the seller. In addition to the difficulty of determining
the borderline between the essential and non-essential part of the necessary
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materials, it should be borne in mind that violation by the purchaser of his
obligation with regerd to handling the materials would affect the position of

the parties concerning deficiencies in the goods produced. It would thus be
desirable to subject such cases to the same legel provisions as those applicable

to cases where production of the goods concerned only the seller. The representative
of Czechoslovakia considered, therefore, that a contract of sale should be limited
to cases in which all the materialy necessary for the production of goods were to

be supplied by the seller.

Article 7

The present Law shall apply to sales regardless of the commercial or
civil character of the parties or of the contracts.

Comments

54. TIn the opinion of the representative of Hungary the Uniform Law should be
confined to commercial matters and should not apply to civil matters.

Article 8

The present Law shall govern only the obligations of the seller and the
buyer arising from a contract of sale. In particular, the present Law shall
not, except as otherwise expressly provided therein, be concerned with the
formation of the contract, nor with the effect which the contract may have
on the property in the goods sold, nor with the validity of the contract or
of any of its provisions or of any usage.

Comments

55« The representative of the USSR said that the Uniform Law on the Sale of Goods
and the Uniform Law on the Formation of Contracts should be incorporated in a single
instrument. Accordingly, he thought that Article 8 should not exclude rules
concerning the formation of contracts of sale,

56. The representative of Norway referred to his comments under Articles 3 and 5.

Article 9

1. The parties shall be bound by any dsage which they have expressly
or impliedly made applicable to their contract and by any practices which
they have established between themselves.

2 They shall also be bound by usages which reasonable persons in the
same situation as the parties usually consider to be applicable to their
contract. In the event of conflict with the present Law, the usages shall
prevail unless otherwise agreed by the parties.

e There expressions, provisions or forms of contract commonly used in
in commercial practice are employed, they shall be interpreted according to
the meaning usually given to them in the trade concerned.
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Comments

57 The representative of the UZHBR objected to the principle that usages would
prevall over the Uniform Law. Usages were often devices established by big
monogolies and it would be wrong to recognize the priority of usages over the
Uniform Law.

58, The represcntative of Czechoslovakia said that while usages were very
important in international trade in certain commodities,; that concept was less
precise than legal rules and could give rise to uncertainties. Under the
Czechoslovak International Trade Code the rights and obligations of the parties
were determined in the following sequence: mandatory rules, direct contract
stipulations, indirect contract stipulations (e.g. reference in the contract to
certain usages), and general usages used in international trade for particular
comnodities. The representative of Czechoslovakia saild that the system used in
the Czechoslovak International Trade Code might serve as guldance for future
regulation of the law of intermational sale.

59. The representative of Hungary agreed with the representative of Czechoglovakia

and added that different usages might be developed in the same country for the
came goods. The usage to be applied might be that of the place of the conclusion
of the contract or the place of its execution. The application of usage tended
to favour the stronger and older-established party which would be likely to be
more familiar with the complicated questions involved. Moreover, under Article 9
even usages unknown to the parties would prevall over the law, a clearly
unacceptable solution.

60. The representative of Norway expressed the view that under Article 8 the
validity of usages was left to national law.

6l. The representative of Japan pointed out that the word "usage'" was to be found
not only in Article 9 but also in Articles 8, 25, 42 and 61 of the Uniform Law.
That expression might give rise to considerable difficulties, For example, did
"usage" mean the usage in the world or in a particular region or in a particular
country? He added that the definition of "usage" in paragraph 2 of Article 9

was very abstract and very ambiguous. The representative of Japan said that
according to some business circles in his country it would be desirable to attempt
to define "usage' more precisely. In this comnexion he mentioned the definition
given in section 1-205 (2) of the Uniform Commercial Code in the United States
which reads:

"A usage of trade ig any practice or method of dealing having such
regularity or observance in a place, vocation or trade ag to justify an
expectation that 1t will be observed with resrect to the transaction in
question. The existence and scope of such a usage are to be proved as
facts. If it is established that such a usage is embodied in a written
trade code or similar writing the interpretation of the writing is for
the court.”
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53

Articles 10, 62 and 70

Article 10

For the purposes of the present Law, a breach of contract shall be
regarded as fundamental wherever the party in breach knew, or ought to
have known, at the time of the conclusion of the contract, that a reasonable
person in the same situation as the other party would not have entered into
the contract i1f he had foreseen the breach and its effects.

Article 62

1. Vhere the failure to pay the price at the date fixed amounts to a
fundamental breach of the contract, the seller may either require the buyer
to pay the price or declare the contract avoided. He chall inform the buyer
of his decision within a reasonable time; otherwise the contract shall be
ipso facto avoided.

2 Where the failure to pay the price at the date fixed does not
amount to a fundamental breach of the contract, the seller may grant to
the buyer an additional period of time of reasonable length. If the buyer
has not paid the price at the expiration of the additional period, the
seller may either require the payment of the price by the buyer or, provided
that he does so promptly, declare the contract avoided.

Article 70O

Le If the buyer fails to perform any obligation other than those
referred to in sectiong I and II of this chapter, the seller may:

(a) where such failure amounts to a fundamental breach of the contract,
declare the contract avoided, provided that he does so promptly, and claim
damages in accordance with Articles & to 87; or

(b) in any other case, claim damages in accordance with Article 82.

The seller may also require performance by the buyer of his obligation,
unless the contract 1s avoided.

Comments

62. Referring to Article 62 the observer of the International Chuauber of Commerce
pointed out that this Article might have effects obviously not intended by the
authors of the Uniform Law. There would be no difficulty where goods had not yet
been delivered or the price had not yet been paicd. However, the provisgions of
this article would create serious difficulties where for example the goods had
been delivered and the price (as for instance in the case of instalment payments)
had not yet been fully paid. The failure to pay a number of instalments would
normally be regarded as a fundamental breach of the contract. Under the provision
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of the second gentence of parszgraph 1 of Article 62 if the seller did not demand
payment frow the buyer promptly, the latier would be able to maintain that the
seller had not intorred him "of his decision within a reasonable time" and claim
that the contract was ipso facto avolded and even demand the right to return the
goods and recover any ilnstalments paid. This would obviously be inequitable.

63. The representative of the USSR said that the remark by the ICC obeserver
provided an illustration of the need for a cleer definition of what constituted a
fundamental breach. Article 62, paragraph 1 envisaged the case where the failure
to pay the price at the date fixed amounted to a fundamental breach; it did not,
however, say that the failure to pay the price at the date fixed amounted to a
fundamental breach in all cases. It would thus he for the arbitrator or the
competent court to decide in each case whether a fundamental breach had taken
place; inevitably there would be differences in the interpretation given in
different countries as to what constituted a fundamental breach.

6. The representative of Hungary agreed with the two previous speakers and said
it was unfortunate that the same lfact might constitute fundamental hreach in one
country (with the possible consequence of an ipso facto avoidance of the contract),
while in another country that fact did not constitute fundamental breach.

65. The representative of Japan pointed out the inadequacy of paragraph (a) of
article 70 in casesg where a breach resulted from the insufficiency of the amount
of a banker's letter of credit. The provisions of thig paragraph gave the seller
the choice of only two remedieg: cancellation of the contract or a claim for
damages. It would be desirable to enable the seller to delsy the delivery of the
goods until the banker's letter of credit was emended, if he wished, without being
penalized for failure to rerform his obligations.

66. The representative of the United Kingdom said that Article 10 attempted to
define in broad terms what constituted fundamental breach. Another approach might
have been to enumerate the cases amounting to a fundamental breach (such as the
failure to pay the price, certain cases of nonconformity of the goods, fallure to
open a banker's letter of credit in due time, etc.). However, 2 precise enumeration
might bring about injustice because of the possibility of automatic avoidance of

the contrect. Therefore, there were souwe advantages in a broad and flexible
definition of fundamental breach, although it would seem desirable to iuprove the
text.

67. The representative of Hungary questioned the necessity of ipso facto avoidance
in Article 62. It would be preferable to require the seller to write a letter

to the tuyer informing him that he (the seller) considered that a fundamental
breach had been committed; the buyer should then be given the opportunity to reply
stating his position. The representatives of LfAustralia and the United Kingdow
agreed with the observation mede by the representative of Hungary and said that

his approach coincided with that of common law countries. The representative of
Norway also expressed general agreement with the revresentative of Hungary .

68. The representative of the United Arab Republic thought that a defect of
Article 10 was that it left to the subjective judgement of the parties the
determination of whether a fundamental breach had occurred. This question should
instead be decided by a judge or arbitrator.




Articles 11, 12 and 13

Article 11

Where under the present Law an act is required to be performed "promptly",
it shall be performed within as short a reriod as possible, in the
circumstances, from the moment when the act could reasonably be performed.

Article 12

For the purposes of the present Law, the expression "current price"
means a Pprice hased upon an official market dquotation, or, in the absence
of such a quotation, upron those factors which, according to the usage of
the market, serve to determine the price.

Article 13

For the purposes of the present Law, the expression "a party knew or
ought to have known", or any similar expression, refers to what should have
been known to a reasonable person in the same situation.

Comments

69. The reprecentative of the USSR pointed out that Articles 10-13 contained a
number of vague expressions, such as "short period", "reasonable person", "current
price" and "according to the usage of the market''. These expressions were
ambiguous and would give rise to difficulties and uncertainties.

Article 15

A contract of sale need not be evidenced by writing and shall not be
subject to any other requirements as to form. In particular, it may be
proved by means of witnesses.

gomments

——

T0. The representative of the USSR caid that in his country it was required that
contracts must be in writing. He suggested, therefore, that this Article should

be modified so as to provide that if under the law of even one of the States whose
enterprises were concluding a contract a written form was required for inteiraationsl
sale transactions, the contract should be valid provided that the offer and
acceptance were made in writing. Thke representative of Romania agreed with the
representative of the USSR and said that also under Romanian law contracts must be
in writing.

7L. The representative of the United Kingdom, referring to the observations of
the representative of the USSR, said that in common law countries it was only
in exceptional circumstances that contracts of sales had to be evidenced in

.



writing. While he appreciated that the common law system was different from that

of a number of other European legal systems, and particularly those of the centrally
plarned econouwies, it was open to the partvies to the contract to exclude the
application of Article 15 by avalling themselveg of the provisions of Article 3 of
the Uniform Law. Many international contracts were made by telephone and 1t was
reasonable to provide that evidence in writing was not required.

2. The representative of the United Arab Republic ssid that the concept of
specific performance was unknown in certain countries and any reference to it
should, therefore, be deleted. The representative of Japan sald that Japanese
business circles thought that if the concept of specific performance was retained,
it should be defined for the henetfit of countries not familiar with it.

Article 17

Questions concerning matters governed by the present Law which are not
expressly settled therein shall be settled in conformity with the general
principles on which the present Law is based.

Comments
735« The representative of the USSR said that the expression 'general principles on

which the present Law is based" was another vague concept which would give rise to
difficulties of interpretation.

74. The representative of Norway agreed with the representative of the USSR and
sald the article was unfortunate in that it referred exclusively to the general
principles on which the Uniform Law itself was based. This seemed to imply that
it would not be permissible to rely on other principles in cases where adequate
guidance was not provided by the "general principles" on which the Uniform Law
was based.

75. The representative of Japan also said that Japanese business circles hoped the
expression "general principles'" would be clarified.

Articles 18 and 19

Article 18
The geller shall effect delivery of the goods,; hand over any documents

relating thereto and transfer the property in the goods, as required by the
contract and the present Law.

Article 19

L. Delivery consiste in the handing over of goods which conform with the
contract.
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2e Where the contract of sale involves carriage of the goods and no
other place for delivery has been agreed upon, delivery shall be effected by
handing over the goods to the carrier for transmission to the buyer.

b Where the goods handed over to the carrier are not clearly
appropriated to performance of the contract by being marked with an address
or by some other means, the seller ghall, in addition to handing over the
goods, send to the buyer notice of the consignment and, if necessary, some
document specifying the goods.

Comments

76. The representative of opain stressed that in hi- view the definiton of delivery
in paragraph 1, Article 19 was confusing and inadequate. In the French text
"d€livrance” and "remise", and in the English text "delivery" and "handing over"
were synonymous and, therefore, the definition was tautological. The definitions
contained in the eariier drafts were more satisfactory. Delivery was not a
unilateral but a bilateral act, depending not only on the will of the seller but
also on the co-operstion of the buyer and his willingnese to receive the goods.
Under the laws of Spain and certain south American States, as well as in the

draft Uniform Law of 1939 the seller had the obligation to make the gocds available
to the buyer and not just to hand them over. The goods must be free of defects,
handed over in the right place, etc.; these are fundamental operations in the
delivery of goode which are particularly important in international snles. The
representative of Spain suggested, therefore, that paragraph 1 of Article 19

shoula be replaced by the provisinns of the 1959 draft.

77« Concerning paragraph 2 of Article 19 the rerprecentative of Spain expressed
the view that its provisions were inconsistent with those of paragraph 2 of
Article 3. If the seller had already dispatched the goods before the difficult
economic cituation of the buver envisaged in paragraph 2 of Article 73 hed
become apparent; how could he suspend the performance or nils obligationg if,
according to the terwms of paragraph 2 of Article 19, he had already effected
delivery by handing over the goods to the carrier?

78, The representative of the United Arab Republic thought that the word "remige"
or "handing over" in paragraph 1 of Article 19 was correct. However, he agreed
with the representative of opain that it should be made clear that the seller was
required to take whatever action was necessary to make sure that the goods were

placed at the disposal of the bhuyer.

79. The representative of Tunisia thought that the definition of "dé€livrance" in
paragraph 1 of Article 19 was clear in French and it could only mean placing the
goods at the buyer's disposal. The form of delivery would have to be 1in accordance
with the terms of the contract. However, as had been polnted out by some
international organizations, there was some divergence between paragraph 2 of
Articlie 19 and certain international transport conventions. Any new draft of this
Article should conform with those conventions.

80. The representative of Mexico agreed with the representative of Spain that the
concept of delivery was not clearly defined in Article 19 and preferred the wording
of the 19%9 draft whereby delivery included all the acts which the seller was
obliged to perform for the goods to be handed over to the buyer.
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8l. The representative ¢ the United Kingdom said that the definition of delivery
in the Uniform Law had Leen formulated in accordance with the Anglo-S5axon concept
which recognized the duties of the seller tc deliver the goods. He added, however,
that this concept had not been refined in the common law system as much as in the
civil law and thought, therefore, that it might be desirable to define the concept
of delivery more precisely.

82. The representative of Italy saild that the Uniform Law was an attempt to make
a bridge between the common law and civil law systems and the concept of delivery
had been borrowed from the common law. Differently from the representative of
spain, he did not sce any contradiction between paragraph 2 of Article 19 and
paragraph 2 of Article (3. The articles of the Uniform Law should not be analysed
with preconceived ideas derived from familiarity with the common law or civil law
systeus .

835. The observer of the International Chamber of Commerce said that the wording
of paragraph 2 of Article 19 could give rise to difficulties as it was not clear
whether the expression "handing over the goods to the carrier" applied to the
first carrier or to the sea carrier.

8t. Referring to Article 18 the representative of Japan said that some Japanese
businessmen wondered whether the expression "any documents" was sufficiently
clear. The question of what kinds of documents the seller should be required to
hand over was never answered in the Uniform Law. He agreed with those
representatives who had expressed themselves in favour of a clear definition of
the concept of delivery which should be easily understandable to any businessman.

Articles 25 and 26

Article 25

The buyer shall not be entitled to require performance of the contract
by the seller, if it is in conformity with usage and reasonably possible
for the buyer to purchase goods to replace those to which the contract
relates. In this casge the contract shall be ipso facto avoided as from
the time when such purchase should be effected.

Article 26

1. Where the failure to deliver the goods at the date fixed amounts
to a fundamental breach of the contract, the buyer may either require
rerformance by the seller or declare the contract avoided. He shall inform
the seller of his decision within a reagonable time; otherwise the contract
shall be ipso facto avoided.

2 If the seller requests the buyer to make known his decision under
paragraph 1 of this Article and the buyer does not comply promptly, the
contract shall be ipso facto avoided.




b If the seller has effected celivery before the buyer has made known
his decision under paragraph 1 of this Article and the buyer does not exercise
promptly his right to declare the contract avoided, the contract cannot be
avoided.

L. Where the buyer has chosen performance of the contract and does not
obtain it within a reasonable time, he may declare the contract avoided.

Comments

85. The representative of Japan observed that while the provisions of these
articles would seem fair for commodities where the price fluctuated rapidly, the
same might not be true in the case of industrial products where the price tends to
be more stable. While it seemed reasonable to prevent risks of speculation by
walting and watching the movement of the price, there seemed to be less
Justification for depriving the buyer of the right to require performance of the
contract by the seller in cases where, owing to the present speed of meang of
communication, the risk of spreculation was minimum.

Articles 27 and 30

Article 27

L. Where fallure to deliver the goods at the date fixed does not
amount to a fundamental breach of the contract, the seller shall retain the
right to effect delivery and the buyer shall retain the right to require
performance of the contract by the seller.

2e The buyer may however grant the seller an additional period of time
of reasonable length. Failure to deliver within this period shall amount to
a fundamental breach of the contract.

Article 30

1. VThere failure to deliver the goods at the place fixed amounts to
a fundamental brea h of the contract, and failure to deliver the goods at
the date fixed would also amount to a fundamental breach, the buyer may
either require performance of the contract by the seller or declare the
contract avoided. The buyer shall inform the seller of his decision within
a reasonable time; otherwise the contract shall be ipso facto avoided.

2e If the seller requests the buyer to make known his decision under
paragraph 1 of this Article and the buyer does not comply promptly, the
contract shall be ipso facto avoided.

3. If the selier has transported the goods to the place fixed before
the buyer has made known hig decision under paragraph 1 of this Article and
the buyer dces not exercise promptly his right to declare the contract
avoided, the contract cannot be avoided.
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Comments

86. The reprecentative of Romania criticized the expressions "reasonable" and
"promptly" used in these articles as imprecise and vague concepts. However, the
representative of the United Arab Republic said it would be preferable to retain
such expressions and to leave theilr interpretation to courts or arbitral tribunals
in the light of the circumstances of each case.

Article 33

1. The seller shall not have fulfilled his obligation to deliver the
goods where he has handed over:

(u part only of the goods sold or é larger or a smaller quantity of
the goods than he contracted to sell;

(b) goods which are not those to which the contract relates or goods of
a different kind;

(c) goods which lack the qualities of a sample or model which the seller
has handed over or sent to the buyer, unless the seller has submitted it
without any express or implied undertaking that the goocds would conform
therewith;

(d) goods which do not possess the qualities necessary for their
ordinary or commercial use;

(e) goods which do not possess the qualities for some particular
purpose expressly or impliedly contemplated by the contract;

(f) 1in general, goods which do not possess the qualities and
characteristics expressly or impliedly contemplated by the contract.

2e No difference in quantity, lack of part of the goods or absence of
any quallty or characteristic shall be taken into consideration where it is
not material.

Comments

87. The representative of Japan said that under the wording of paragraph 2 doubts
could arise as to what should be regarded as "not material”. The scope of this
expression might be unreasonably broadened to the detriment of the buyer's rights.

Article 35 {

l. Whether the goods are in conformity with the contract shall bhe
determined by their condition at the time when risk passes. However, if risk
does not pass because of a declaration of avoidance of the contract or of a
demand for other goods in replacement, the conformity of the goods with the
contract shall be determined by their condition at the time when risk would
have passed had they been in conformity with the contract.
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2+ The seller shall be liable for the consequences of any lack of
conformity occurring after the time fixed in paragraph 1 of this Article if
it was due to an act of the seller or of a person for whose conduct he is
responsible.

Comments

88. The representative of the USSR said that this Article, in addition to linking
the responsibility of the seller to the transfer of risk, should deal with the
question of the seller's responsibility with regard to goods covered by a guarantee
under the contract (e.g. in case of purchase of plants, mzchinery, etc.).

Article 38

1. The buyer shall examine the goods, or cause them to be examined,
promptly .

2e In the case of carriage of the goods the buyer shall examine them
at the place of destination.

3 If the goods are redespatched by the buyer without transhivment
and the seller knew or ought to have known, at the time when the contract
was concluded, of the possibility of such redespatch, examination of the
goods may be deferred until they arrive at the new destination.

4. The methods of examination shall be governed by the agreement of
the parties or, in the absence of such agreement, by the law or usage of the
place where the examination is to be effected.

Ccuments

89. The representative of Japan said that the word “promptly" in paragraph 1 of
frticle 38 could give rise to difficulties especially when read in conjunction with
the provision of paragraph 2 to the effect that goods should be examined by the
buyer "at the place of destination'". In case, for example, the buyer was a trading
company which was the middleman between the manufacturer and user or consumer, or
in case the buyer was one of the middlemen in a chain of contracts this requirement
would result in douvhts and uncertainties.

The same might be true with such buyers concerning the requirement of "without
transhipment" in paragraph 3 of Article 38, if the goods were to be put on rail
or automobile from ship.
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Articles 52 and 53

Article 52

1. Vhere the goods are subject to a right or claim of a third person,
the buyer, unless he agreed to take the goods subject to such right or claim,
shall notify the seller of such right or claim, unless the seller already knows
thereof, and request that the goods chould be freed therefrom within s
reasonable time or that other goods free from all rights and claims of third
rersong be delivered to him by the seller.

2. If the seller complies with a request made under paragraph 1 of this
Article and the buyer nevertheless suffers a loss, the buyer may claim damages
in accordance with Article 82.

3 If the seller fails to comply with a request made under paragraph 1
of this Article and a fundamental breach of the contract results thereby, the
buyer may declare the contract avoided and claim damages in accordance with
Articles 84 to 87. If the buyer does not declare the contract avoided or
if there is no fundamental breach of the contract, the buyer shall have the
right to claim damages in accordance with Article 82.

L. The buyer shall lose hig right to declare the contract avoided if
he fails to act in accordance with paragraph 1 of this Article within a
reasonable time from the moment when he became aware or ought to have become
aware of the right or claim of the third rerson in respect of the goods.

Article 53

The rights conferred on the buyer by Article 52 exclude all other
remedies based on the fact that the celler has failed to perform his
obligation to transfer the property in the goods or that the goods are
subject to a right or claim of a third person.

o s e gmmares

90. The representative of Tunigia noted that these Articles, and in general
section IITI of the Uniform Law entitled "Transfer of Property'", dealt only with
transfer of property in case of litigation. It might be desirable to include in
the Uniform Law also provisiong for the transfer of property in general.

Articles 55 and 56

Article 55

1. If the seller fails to perform any obligation other than those
referred to in Articles 20 to 53, the buyer may:
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(a) where such failure amounts to a fundamental breach of the contract,
declare the contract avoided, provided that he does so promptly, and claim
damages in accordance with Articles 84 to 87, or

(b) in any other case, claim damages in accordance with Article 82.

2o The buyer may also require performance by the seller of his
obligation, unless the contract is avoided.

Article 56
The buyer shall pay the price for the goods and take delivery of them

as required by the contract and the present Law.

Comments

9l. The representative of Czechoslovakia said that the provisions in these Articles
concerning the obligations of the seller and the buyer were not complete. In this
connexion he mentioned that the Czechoslovak International Trade Code contained
general provisions concerning all contractual obligations in connexion with the
sale of goods. For ilnstance, it was provided that the creditor was in default

or delay if he falled to co-operate in performing all the acts required of him.

In that case the debtor would be entitled to claim compensation for the cogts
incurred ags a result of the creditor's default or delay. In addition the debtor
might be entitled to avoid the contract in certain cases of creditor's default

or delay. As long as the creditor was in default or delay the debtor was not in
default and was, therefore, not responsible for the performance of his obligations.
The representative of Czechoslovakia suggested,; therefore, that it would be useful
to regulate more completely the obligation of the creditor to co~operate in the
fulfilment of the transaction.

Article 57

Article 57

Where a contract has been concluded but does not state a price or make
provigions for the determination of the price, the buyer shall be bound to
pay the price generally charged by the seller at the time of the conclusion
of the contract.

Comments

92. The representative of the USSR criticized this Article on the ground that a law
should not permit the conclusion of a contract without a price or at least a clear
indication as to the means for determining the price. This Article would lead to
arbltrariness.

95%. The representative of Hungary shared that view and considered that the only
exception to the rule that the price is an essential element of the contract might
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be where, while the price had not been established in a contract, it could be
inferred from a previous contract between the same parties for the same goods.

Article 69

The buyer shall take the steps provided for in the contract, by usage
or by laws and regulations in force, for the purpose of making provision for
nr guaranteeing payment of the price, such as the acceptance of a bill of
exchange, the opening of a documentary credit or the giving of a banker's
guarantee .

Comments

o, The representative of Japan said that the provisions of Article 69 did not take
into account the many disputes which could arise between buyers and sellers about
documentary credits, as for example disputes over contracts providing for a letter
of credit without specifying ite precise contents, the time of orening the credit

or the amount involved.

Article 73

1. Fach party may suspend the performance of his obligations whenever,
after the conclusion of the contract, the economic situation of the other
party appears to have become so difficult that there is good reason to fear
that he will not perform a material part of his obligations.

2 If the seller hasg already despatched the goods before the economic
situation of the buyer described in paragraph 1 of this Article becomes
evident, he may prevent the handing over of the goods to the buyer even if the
latter holds a document which entitles him to obtain them.

b Nevertheless, the seller shall not be entitled to prevent the
handing over of the goods if they are claimed by a third person who ig a
lawful holder of a document which entitles him to obtain the goods, unless the
document contains a reservation concerning the effects of ite transfer or
unless the seller can prove that the holder of the document, when he acquired
it, knowingly acted to the detriment of the seller.

Commengg

95. The representative of the United Arab Republic said that while an attempt had
been made in the Uniform Law to establish a balance between the obligations of

the seller and the buyer, the provisions of this article were likely to leave

the weaker party at the mercy of the stronger one, to the detriment of developing
countriess Paragraph 2 of Article 73 would enable a seller who had already
dispatched the goods to prevent thelr delivery to the buyer if the economic
situation of the latter apreared to have become so difficult that there was good
reason to fear that he would not perform a material part of his obligations. Thus,
the seller (or, under paragraph 1, either party) would be entitled to decide




unilaterally that the other party was in a precarious economic position and would
then be entitled to stop the delivery of the goods in transitu. IFor developing
countries which have a vital need for certain goods, the failure to receive them
might have very sericus consequences. The representative of the United Arab
Republic emphasized “hat to enable a party to suspend the performance of his
obligations unilaterally was a dangerous practice open to arbitrariness. He

added that while it was true that in many national laws stoppage in transitu was
rermitted, this poesibility was confined to cases where the competent authority had
adjudged a party banxrupt or insolvent.

96 . The representative of the United Kinpdom said that under English law the
choice to be made under Article 73 was not subjective bubt objective and if the
party wade the wrong cholce he himself would be in breach of contract. Thus; if a
seller, availing Limself of the provisions of paragraph 2 of Article 73, stopped
the gocds in transitu for fear that a buyer in another country would not performn
his obligatione, and if the buyer challenged the action of the seller, it would be
Tor the courts to decide whether the seller's decision had been warranted. Thus,
in his opinion, there should be no fear that the matter would be left to the
unilateral choice of a party. These views were shared by the representatives of
the United States and Ttalv. The latter added that a party abusing his right to
anticipate a breach of contract by the other party would run the risk of being
compelled to pay damages to the injured party.

Article 7h

l. Vhere one of the parties has not performed one of his obligations,
he shall not be liable for such non=performance if he can prove that it was
due to circumstances which, according to the intention of the parties at
the time of the conclusion of the contract, he was not bound to take into
account or to avold or to overcome; in the absence of any expression of the
intention of +the parties, regard shall be had to what reasonable persons in
the same situation would have intended.

2a Where the circumstances which gave rise to the non-performance of
the obligation constituted only a temporary impediment to performance, the
party in default shall nevertheless be permanently relieved of his obligation
if, by reason of the delay, performance would be so radically changed as to
amount to the performance of an obligation gquite different from that
contemplated by the contract.

3. The reliefl provided by this Article for one of the parties shall
not exclude the avoidance of the contract under some other provision of the
present Law or deprive the other party of any right which he has under the
prezent Law to reduce the price, unless the circumstances which entitled the
firgt perty to relief were caused by the act of the other party or of some
rerzon for wnhose conduct he was responsible.

Comments
97. In the view of the representative of Czechoglovakia this Article did not deal

with sufficient precision with the conseguences of governmental interference in
private contractual relations. He cited some recent cases where this problem had
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srisen. For example, an enterprise in Czechoclovakisa had purchased $12 million
worth of rolling mill equipwent from a United States firm. Although the price
had been pald in advance, the United States Government had forbidden the shipment
on the ground that the equipment was strategic material. The Czechosloval:
enterprise had claimed refund of the amount paid, but tre American firm had
disclaimed responsibility on the ground that the eguipment had been produced for
the purpose of being shipped to Czechoslovakia and the seller could not be made
liable for the action of the United States Government in denying an export rermite.
Another example mentioned by the representative of Czechoslov iia was a sale of
crude oil by the Soviet Union to Israel, the export of which was forlidden

by the USSR authorities after the Suez crisis of 1956; the guestion then arocse
whether the seller or the buyer should bear the lossesgs. Problems of this nature
often arige in modern international trade, and Article 74 did not providz a clear
sclution. The Czechoglovak International Trade-Ccde sought to solve this problem
by providing that the seller was responsible for obtaining export and related
rermits and the buyer for obtaining import and related permits. Thus, the
Czechoslovak law made it clear when a risk had to be borne by the buyer or the
seller in an international trade transaction.

8- The representative of Argentina criticized Article [u for being insufficientl
D
clear and for having an excess'vely subjective character.

90. The representative of the United Kingdom said that under English law the
problem of the consequences of frustration was dealt with by apportioniung the
losses bhetween the parties according to the justice of the circumstances. Normally
in the situations described by the representative of Czechoslovakia any money paild
would be prima facle recoverable, but the seller would be entitled, at the
discretion of the court, to set off the expenses he had incurred.

Article 97

1. The risk shall pazs to the buyer when delivery of the gocds is
effected in accordance with the provisions of the centract and the present Law.

2e In the case of the handing over of goods which are not in conformity
with the contract, the risk shall pass to the buyer from the moment when the
handing over has, apart from the lack of conformity, been effected in
accordance with the provisions of the contract and of the present Law, where
the buyer has neither declared the contract avoiced nor required goods in
replacement .

Comments

100. The observer of the International Chamber of Commerce remarked thnat under this
article the risk "shall pass to the buyer when delivery of the goods is effected",
and recalled that delivery had been defined in Article 19. Where the parties
agreed to accept well-~known delivery clauses (e.g, INCCTERMS), no problem would
arises ‘here, however, this was not the case, the Unifoirm Law did not provide

a clear solution to the problem, for instance in cases where goods were delivered
to a carrier or in the case of subsequent trans-shipment. It would be difficult to
solve the problems arising in such cases in the light of the "general principles”,
on which the law wasg based, ag provided in Article 17 thereof.
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A. CONVENTION RELATING TO A UNIFORM LAW ON THE FORMATION OF
CONTRACTS FOR THE INTERNATIONAL SALE OF GOODS

10l. The revresentative of the USSR stated that his comments relating to the
Convention on the International Sale of Gecods generally applied also to this
Convention. In particular, he sald that Article VII of this Convention was
unacceptable on the ground that 1t restricted the Convention itself to States
Members of the United Nations or any of its svecialized agenciles; Article X
was unacceptable because it contained the outmoded "colonial clause'.

B. TUNIFORM ILAW ON THI FORMATION OF CONTRACTS FOR THE
INTERNATIONAL SALE OF GOODS

Article 1

l. "The present ILaw shall apply to the formation of contracts of
sale of goods entered into by parties whose places of business are in the
territories of different States, in each of the following cases:

(2) where the offer or the reply relates to goods which are in the
course of carriage or will be carried from the territory of one State to
the territory of another;

(b) where the acts constituting the offer and the acceptance are
effected in the territories of different States;

(c) where delivery of the goods is to be made in the territory of a
State nther than that within whose territory the acts constituting the
offer and the acceptance are effected.

2. Where a party does not have a place of business, reference shall
ke made to his habitual residence.

3+ The application of the present law shall not depend on the
nationality of the parties.

L4, Offer and acceptance shall be considered to be effected in the
territory of the same State only if the letters, telegrams or other
documentary communications which contain them are sent and received in
the territory of that State.

5. For the purpose of determining whether the parties have their
places of business or habitual residences in "different States', any two

or more States shall not be considered to ke "different States”" if a valid

declaration to that effect made under Article II of the Convention dated
the 1lst day of July 1964 relating to a Uniform Law on the Formation of

Contracts for the International Sale of Goods is in force in respect of them.



6. The present ILaw shall not apply to the formation of contracts
of sale:

(a) of stocks, shares, investment securities, negotiable instruments
or money;

(b) of any ship, vessel or aircraft, which is or will be subject to
registration;

(¢c) of electricity;
(d) by authority of law or on execution or distress.

7. Contracts for the supply of goods to be manufactured or produced
shall be considered to be sales within the meaning of the present lLaw,
unless the party who crders the goods undertakes to supply an essential
and substantial part of the materials necessary for such manufacture or
production.

8. The present Law shall apply regardless of the commercial or civil
character of the parties or of the contracts to be concluded.

9. Rules of private international law shall be excluded for the
purpose of the application of the present lLaw, subject to any provision
to the contrary in the said ILaw.

Article 2

1. The provisions of the following Articles shall apply except to
the extent that it appears from the preliminary negotiations, the offer,
the reply, the practices which the parties have established between
themselves or usage, that other rules apply.

2. However, a term of the offer stipulating that silence shall
amount to acceptance is invalid.

Article 3

An offer or an acceptance need not be evidenced by writing and shall
not be subject to any other requirement as to form. In particular, they
may be proved by means of witnesses.

Article L

l. Tre communication which one person addresses to one or more
specific persons with the object of concluding a contract of sale shall
not constitute an offer unless it is sufficiently definite to permit the
conclusion of the contract by acceptance and indicates the intention of
the offeror to be bound.
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2. Thig comnunication may be interpreted by reference to and
supplemented by the preliminary negotiations, any practices which the
rarties have established between themselves, usage and any applicable
legal rules for contracts of sale.

Article 5

1. The offer shall not bind the offeror until it has been communicated
to the offeree; it shall lapse if its withdrawal 1s communicated to the
offeree before or at the same time as the offer.

2. After an offer has been communicated to the offeree it can be
revoied unless the revocation is not made in good faith or in conformity
with fair dealing or unless the offer states a fixed time for acceptance
or otherwise indicates that it is Firm or irrevocable.

3. An indication that the offer is firm or irrevocable may be expressed
or implied from the circumstances, the preliminary negotiations, any
practices which the parties have established between themselves or usage.

Lo A revocation of an offer shall only have effect if it has been
communicated to the offeree before he has despatched his acceptance or has
done any act treated as acceptance under paragraph 2 of Article 6.

Article 6

1. Acceptance of an offer ccnsists of a declaration communicated by
any means whatsoever to the offeror.

2. Acceptance may also conslst of the despatch of the goods or of the
price or of any other act which may be considered to be equivalent to the
declaration referred *to¢ in paragraph 1 of this Article either by virtue of
the offer or as a result of practices which the parties have established
between themselves or usage.

Article 7

1. An acceptance contailning additions, limitations or other
modifications shall be a rejection of the offer and shall constitute a
counter-~offer.

2. However, a reply to an offer which purport. to be an acceptance
but which contains additional or differer.. terms which do not materially
alter the terms of the offer shall congtitute an acceptance unless the
offeror promptly objects to the discrrpancy; if he does not so object, the
terms of the contract shall be the terms of the offer with the modificationg
contained in the acceptance.



Article 8

l. A declaration of acceptance of an offer shall have ceffect only
if it is communicated to the offeror within the time he las fixed or, if
no such time i1s fixed, within a reasonable time, due account being taken
of the circumstances of the transaction, including the rapidity of the
means of communication employed by the offeror, and usage. In the case
of an oral offer, the acceptance shall be immediate, if the cilrcumstances
do not show that the offeree shall have time for reflection.

2. If a time for acceptence ig fixed by an offeror in a letter or in
a telegram, it shall be presumed to bhegin to run from the day the letter
vas dated or the hour of the day the telegram was handed in for despatch.

3. If an acceptance consists of an act referred to in paragraph 2 of
Article &, the act shall have effect only if it is done within the period
laid down in paragraph 1 of the present Article.

Article 9

1. 1If the acceptance is late, the offeror may nevertheless consider
it to have arrived in due time on condition that he promptly so informs the
acceptor orally or by despatch of a notice.

2. If however the acceptance is communicated late, 1t shall be
considered to have been communicated in due time, if the letter or
document which containsg the acceptance shows that it has been sent in
such cilrcumstances that if its transmission had been normal it would have
been ccmmunicated in due time; this provision shall not however apply if
the offeror has promptly informed the acceptor orally or by despatch of a
notice that he considers his offer as having lapsed.

Article 10
An acceptance cannot be revoked except by a revocation which is
comaunicated to the offeror before or at the same time as the acceptance.
Article 11
The Tformation of the contract is not affected by the death of one of
the parties or by his becoming incapable of contracting before acceptance
unless the contrary results from the intention of the parties, usage or
the nature of the transaction.
Article 12
1. Por the purposes of the present ILaw, the expression "to be

communicated" means to be delivered at the address of the person to whom
the communication 1s directed.



2., Communications provided for by the vpresent Law shall be made by
the means usual in the circumstances.

Article 13

1. Usage means any practice or method of dealing, which reasonable
persons in the same situation as the parties, usually consider to be applicable
to the formation of their contract.

2. Where expressions, provisions or forms of contract commonly used
in commercial practice are employed, they shall be irterpreted according
to the meaning usually given to them in the trade concerned.

Comments

1C2. The representative of Mexico expressed the view that the Uniform Law would
gain in clarity if it reverted to the principle contained in the 1958 Draft that

the contract was deemed to be concluded when the acceptance was communicated to
the offeror.

105. The repiesentative of Italy disagreed vwith the representative of Mexico and
expressed himself in favour of the solution contained in raragraph 1 of Article 5
which vas a middle course between the so-called "mailbox" and "communication"
theories. He added that it had been wise to omit in the Uniform lLaw any reference
to the moment at which the agreement tecame binding, thus avoiding a conflict
between the two theories.

10k. The representative cf Jaran stated that some business firms in his country
had criticized the provision of paragraph 2 of Article 2 whereby "a term of the
offer stipulating that silence shall amount to acceptance is invalid." This was
contrary to the provision of the Commercial Code, at least in Japan, where as
between merchants regularly doing business with each other, silence was deemed

to amount to acceptance of the offer if the offer was within the scope of the
ordinary course of business of the offeror. The representative of Japan also
wondered whether the word "materially" in paragraph 2 of Article 7 should be
interpreted in the same manner as the word "material" in paragraph 2 of Article 33
of the Uniform ILaw on International Sale of Goods.

105. The representative of Kenya pointed out that while the terms "offeror" and
"offerece" were used in Articles 4, 5 and 8, in Article 9 the terms "offeror" and
"acceptor" were employed. In order to avoid confusion the same terminology should
be used throughout. '

1C6. The renresentative of the USSR, referring to paragraph 3 of Article 5,
thought it was inappropriste to provide in a law that an indication that the

offer was firm or irrevocable might be "implied from the circumstances, the
preliminary negotiations, any practices which the parties have established between
themselves or usage." It was for the offer itself to indicate clearly that it

was firm or irrevocable. With regasrd to Article 7, the representative of the USSR
gsuggested that the possipnility of regarding a contract as having been concluded
when the acceptance contained additions to, or limitations or modifications of,
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the olffer should be excluded. Concerning Article 135 he disagreed with the
definition of usage given therein, which could give rise to innumerable
controversies. He added that, while his Government did not entirely reject

the applicability of usages in commercial transactions, the priority of law
must be established. The Uniform Law could not cover all cases; gaps should
first be filled by applying the rules of national laws, and usage could apply
in cases where a particular question was not regulated by lew. Moreover,
parties to the contract should not be allowed, at their discretion,; to impose
conditions for the application of usage. To do so would be contrary to rules of
law; any usage applicable to a contract in matters regulated by mandatory rules
of law should be gpecifically mentioned in the contract itself.

107. The representative of the United States stressed that veage in a particular
trade formed an important part of the law regulating transactions within that
trade. In the United States, and probably in other countries as well, the vast
majority of contracte were made by businessmen without the help of lawyers, and
those contracts relied heavily on the usages in the trade. However, he understood
the difficulty of providing for the prevalence of usage over law.

1038. The renresentative of Me:xico, while he was in general agreement with the
observations made by the representative of the USSR concerning usage, thought that
UNCITRAL should contribute to clarifying the relationship between usage and law.
In his view usage should never be contrary to legal principles, and international
conventions should prevail over usage.

109. The representative of Hungary pointed out that while usage was important as
to the substance of the contract after the conclusion of the contract itself, it
was much less important in the procesgs of formation of contracts; in the formation
of contracts normally national law, rather than usage, prescribed the formalities
to be folloved.

110. The representative of Norway said that it was indispensable for traders to
be able to availl themselves of trade usage. However, problems arose, especially
in international trade, owing to the existence of different usages in different
countries and in different branches of trade.

111. The representative of the USSR, wishing to clarify further his previous
statement concerning usage, sald that he did not advocate the elimination of
usage from international trade and agreed that on matters not covered by either
the Uniform Iaw or national law, customs and usage should be applied. However,
he stressed that often the more powerful party invoked usage to the detriment of
the weaker party and warned that usages were sometimes different even within the
same country; such differences were much more wnronounced in international trade
(e.g° terms lilie f.o.b. were interpreted differsently in different ports). ihe
representative of the USSR observed that the parties to a contract should not be
presuned to have intended to avply usages merely by implication; usage should be
applicable only when both parties had clearly expressed thelr intention to be
governed by it.

112. The representative of the United Arab Republic said that in his country usage
could not prevaill over imperatlve rules of law but could prevaill over subsidiary
legal provisions, especially in international trade.
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115. The_representative of Norway, referring to Article 10, saild that in some
instances the sales resistance of a buyer was too weak as comrared to modern

methods of salesmanship as, for example, in case of unsolicited offers. He
criticized the wording of Article 10 on the ground that 1t would not permit national
legislation to grant a buyer in those circumstances a period of reflection of, say,
three days to one week, during which the acceptance might be revoked.

11L. Commenting on paragraph 1 of Article 12, the renresentative of Hungary said
that the wording of that paragraph showed that the Uniform Iaw had adopted the
"communication" theory and not, & the representative of Ttaly had maintained,

a solution midway between the "communication" and the "mailbox" theories.
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G.. 83X TT
SUMIWARY OF TH: COMMENLS IADE DURING THE SECOND SESSION ON THE

195% HAGUE COLVENTION ON THE LAW APPLICABLE TO THE INTERNATIONNAL
SALE OF GOODS

A, Comments of a general character

L. Several reprecsentatives expressed the view that while some of its
provisions might be iuproved, the Hague Convention of 1955 was, in genercl, a
satisfactory instrument (Argentina, Italy, Mexico, Spain, Tunisia, United Arab
Republic and the observer of the International Chamber of Commerce).

2. In the opinion of the representative of Tunisia the Convention served a
useful purpose eliminating conflicts which would otherwvisc arise. The
representative of Ttaly stated that, although a certain amount of uncerorinty
still stemmed Trom the text of the Convention, its existence was a step in the
direction of clariti.

o, The representative of Me:ixtico expressed the view that ratification of the
Conventilon by a greater nuwber of countries would be a step towards international
standardization. While it yas true that some of its provisions were out of date,
they were, nevertheless, objective, applicable to all sales and they protected
the rights of both burrer and seller. The representatives of Argentina and Spain
cndorsed the views expressed by the representative ol llexico.

L, Several representatives advocated the ratification of the Convention
(Argentina, Hungary, Italy, Mexico, Spain). In the view of the representative of
Hungary, however, the Commission should Tirst erzamine the terxt of the Convention
before recommending to States its ratification. The representative of Japan
informed the Commission that his Government had the Convention still under
consideration and was not therefore in a position to indicate the Government's
official view on the Convention. The representative of the United States of
America, on the other hand, stated that his Government, at the present time,

did not intend to ratify the Convention.

5. Regarding the necd for, and applicability of, unified conflict rules, the
representative ol Romania considered that, since conflict rules were
complementary to substantive rules, there was no need for a convention on
private international lawr, The representative of the United Arab Republic
considered, on the other hand, that the Tield of application of the Convention
would become very limited 1T a uniform law on the international szle of goods
were adopnted by all countries of the world. The renrcsentative of the USSR
stated that instead of the 1964 Conventions there should, as had been observed
earlier, be elaborated a new instrument which would also include conflict
rules. The elaboration ol such an instrument acceptable to all or a majority
of countries would exrclude tlie need for 2 separace convenvion on the law
anplicanle to the intermailional sale of goods.
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0. In the view of the representative of Norway, conflict rules would be needed
even in the casc of world-wide adoption of the Hague Cunvention of 1964 as the
latter did not cover every aspect of international sale. This view was also
supportcec vy the observer of the International Chamber of Commerce on the grounds
that the Hague Uniform Lawv on Sales, in accordance vith article 8 of thot Law,
was not concerned, with several aspects of the contract, such as the formation
and the validity oi the contract or any of its provisions, and that, under
article I of that Iaw, its designation as the law applicable to a contract did
not arffect the application o7 any mandatory rules of law vwhich would have been
applicable if the parties had not chosen the Uniform Law. In contrast with those
provisions of the Hague UnifTorm Law on Sale, the designation of a law under the
Hague Convention of 1955, as the law applicable to a contract, meant the
designavion of that law in its entirety including its mandatory rules, tiaus
excluding the application of any provisions, even if mandator:;, of any other law.

T, The inter-relation between the Hague Convention of 1955 and the Hague
Conventions of 1964 was olsc mentioned by a number of representatives. The
representative of ITtaly considered that further co-ordination of those Converntions
woull he needed if the Hague Conventions of 1984 entered into force. The
representative of Czechoslovakia referred to the differences in paragraph 2 of
article 2 of the Haguc Convention of 1955 and article 3 of the Hague Uniform Law
and eirpressed the view that the countries which had ravified the Hague Convention
of 1955 would be unable to adhere to the 196k Hague Conventions on Sale of Goods
unless they made the declaration provided for in article IV of the latter. The
same owninion was exnressed Ly the observer of the International Chamber of
Comnerce.,

3. A nurmber of representatives were of the opinion that conflict rules and
substantive rules should Forn part of the same instruwen: (Romania, USSR,
Observer of the Hague Confcrence on Private International Law). The observer

of the International Institute for the Unification of Private Law on the other
hand, pointed out that the Tormation of a single instrument would “e contrary to
international practice. In the case of the Geneva Conventions on bills of
excnange and cheques, ror instance, the two sets of rules were contained in
separate conventions. Inclusion of both kinds of rules in a single convention
mighc prevent a State vhich has objections to either set of rules from ratif;ing
such a Convention.

B. Comments on tue text of the Convention

Article 1
This Convention shall 2nply to international sales ol goods.

I: shall not appl:; to sales of securities, to sales of ships nd of
recistered boats or aircraft, or to sales upon Jjudicial order or by
way of execution. It shall cvoply to sales bhased on documents.

For the vpurposes of this Convention, contracts to deliver goods ©o
e ranufactured or procuced shall be placed on the same footing as sales,
provided the party who assunes delivery is to fTurnish the necessary”
rawv materials for their manufacture or production.
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The mere declaration of the parties, relative to the application of
a law or the competence of a Jjudge or arbitrator, shall not be sufficient
to confer upon a sale the international character provided for in the first
raragraph of this article.

9., All comments made in connexion with Article 1 related to the fivst paragraph
of this Article and concerned the necessity for a definition of international
sale of goods.

10. The revpresentative of the USSR considered that the international sale of

goods should pbe defined in order to make it clear what relationships the Convention
sought to regulate. The representagtive of the United Arab Republic, endorsing

the view expressed by the representative of the USSR, wondered whether the
definition contained in the 1964 Unir'orm Iaw on the [nternational Sale of Goods
could be applied.

1l. The representative of Italy expressed the view that the absence of definition
was probably intentional because the objective criteria contalned in the
Convention, such as the recelpt of an offer or the existence of an establishment,
clearly defined the cases in which the Convention was to be applied. The observer
of the Hague Conference confirmed that, as reported by the Rapporteur of the
competent Committee of the Hague Conference, a definition of the international
sale of goods was omitted deliberately because it was considered that the other
provisions of the Convention clearly defined its field of application.

Article 2

A sale shall be governed by the domestic law of the country designated
by the Contracting Parties.

Such designation must be contained in an express clause, or
unambiguously result from the provisions of the contract.

Conditions affecting the consent of the parties to the law declared
applicable shall be determined by such law.

Comments

12. In connexion with the first paragraph of Article 2, the representative of
Hungary held the view that the unrestricted autonomy of the parties to designate
the law of the contract, favoured the stronger party. He considered, however,
that the time was not yet ripe for restricting or abolishing that autonomy.

13. The question of renvoi was raised by the representative of Czechoslovakia who
regretted the use of the expression "domestic law" instead of "substantive

domestic law", since the present wording did not exclude the application of the
conflict rules of the law designated by the parties. The renresentative of Hungary
pointed out that, in his opinion, when the parties had designated the law
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applicable to their contract, the application of the conflict rules of that law
was excluded. ©Such conflict rules would, however, apply if the law defined in
article 3 of the Convention was to be applied.

14. The observer of the Hague Conference stated that the term "domestic law", in
contrast with the term "law" that included conflict rules also, was substantive
law excluding rules of conflict. The term had been chosen precisely in order to
exclude renvoil. The representative of Italy considered that the distinction
between the two terms menticned by the observer of the Hague Conference was not
clear to Itazlian jurists since the equivalent Italian words did not make that
distinction. The representative of France endorsed the meaning given by the
observer of the Hague Conference to tne word "domestic". The representative of
Hungary emphasized the importance of using in conventions terms having the same
meaning in all languages.

15. With regard to the second paragraph of article 2, the representative of
Czechoslovakia pointed out that the provisions of this paragraph excluded the
implied choice of law or a rartial choice of a law, in contrast with the Hague
Uniform Law on the International Sale of Goods. According to article 3 of the
Uniform Iaw, the parties to a contract were free to exclude, expressly or
implicitly, the application of that law entirely or partially.

Article 3

In default of a law declared applicable by the parties under the
conditions provided in the preceding article, a sale shall be governed by
the domestic law of the country in which the vendor has his habitual
residence at the time when he receives the order. If the order 1s received
by an establisiment of the vendor, the sale shall be governed by the
domestic law of the country in which the establishment is situated.

Nevertheless, a sale shall be governed by the domestic law of the
country in which the purchaser has his habitual residence, or in which he
has the establishment that has given the order, if the order has been
received in such country, whether by the vendor or by his representative,
agent or commercial traveller.

In case of a sale at an exchange or at a public auction, the sale
shall be governed by the domestic law of the country in which the exchange
is situated or the auction takes place.

Comments

16. The representative of Czechoslovakia expressed his agreement with the first
paragraph of article 3 and steted that the General Conditions of the CMEA also
provided for the application of the law of the seller in cases where questions were
not settled by the General Conditions themselves.

17. Several representatives vere of the opinion that the provisions of the second

paragraph of article 3, rendering, in certain cases, the law of the buyer
applicable, did not ensure equality between the parties. The representative of Iran
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pointed out that sales were usuvally made in the country of the seller. But even
if the contract had been concluded in the country of the buyer, the law of the
stronger party - i.e. that of the seller - would apply, since the seller could
rely on the escape clause contained in article 2 of the Jonvention.

18. On the other hand, the representative of Italy expressed the opinion that

in many cases, especially where the seller was interested in obtaining a large
order, contracts were concluded between the buyer and the agent or representative
of the seller in the country of the buyer. The representative of France stated
that the application of the law of the buyer resulted almost always in the
application of the lex fori. He further stated that the application of the law
of the bhuyer did not give preference to the buyer since the laws of all countries
sought to give equal rights to seller a~d buyer. The representative of Iran,
however, expressed the opinion that the application of the law of the country

of the seller by the judge of the buyer's country might cause practical
difficulties, which would not be the case if he had to apply the lex fori.

19. The representative of Iran expressed the view that it would have been better
if the applicable law were the law of the place where the contract was concluded
instead of thkat of the place where the order was given. The obgserver of the Hague
Conference noted that the place of the conclusion of s contract was one of the
most controversial questions. It wags for that reason that the law of the place
where the order was given was chosen 1n the Convention. The usefulneas of
eliminating the criterion of the place where the contract was concluded was also
pointed out by the represcntative of Italy.

20, The representative of the USSR considered that the terms "order" and "given
the order" should be clarified and the point at which an order was to be deemed
to have been given should be specified.

Article L

In the absence of an express clause to the contrary, the domestic
law of the country in which inspection of goods delivered pursuant to a
sale is to take place shall apply in resrect of the form in which and the
periods within which the inspection must take place, the notifications
concerning the inspection and the measures to be taken in case of refusal
of the goods.

Comments
2l. The representative of the USSR considered that since inspection might take
place in two stages, a preliminary inspection of goods in the country of the

seller and a final one in the country of the buyer, it should be made clear in
article 4 which inspection was intended.

Article 5
This Convention shall not apply to:

1. The capacity of the parties;‘
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2. The form of the contract;

3. The transfer of ownership, provided that the various obligations of
the parties, and especially those relating to risks, shall be subject to
the law applicable to the sale pursuvant to this Convention;

L. The effects of the sale as regards all persons other than the
rarties.

Cominents

22. In connexion with sub-paragraph 2 of article 5, the representative of the USSR
suggested that article 5 should be expanded to include in sub-paragraph 2 the words
"and procedures for their signing", and explained that the law of the USSR provided
for special procedures for signing international sale contracts.

23. The representative of the USSR, commenting on the second paragraph of article 10
and the fourth paragraph of article 12 of the Convention, said that they were
contrary to the 1960 United Nations General Assemblv Declaraticn on the o
Granting of Independence to Colonial Countries aw caniles {resolution 1514 ZXK/ of
14 December 1960) and that their provisions, therun' .. could not be included in

the international convention.

2L, The representative of the USSR also observed that the Convention should not
exclude the possibility of applying any conflict rules which might have been, or
might in the future be, established by other international agreements.

-108-



ANNEX IIT

REPRESENTATIVES CF MEMBERS OF THE COMMISSION g/

ARGENTINA

Representative:

Alternate:

AUSTRALIA

Representative:

Alternates:

Adviser:

BELGIUIL

Representative:

a/  The members of the Coumission are:

Sr. Gervasio Rambén Carlos Colombres
Professeur & la Faculté de Droit
Université de Buenos Airesg

br. Inis Reyna Corvalan, Attaché

Mission Permanente de la République Argentine

aupres des Nations Unies, Genéve

Mr. Anthony Mason, Q.C.
Solicitor-General for the Commonwealth
of Australia

Mr. Kevin William Ryan
Senior Trade Commissioner
Permanent bMission of Australia, Geneva

vir. K. de Rossignol
Trade Commissioner, Australian Embassy
Paris

vr. P. Paterson
Third Secretary
Augtralian Embassy, Vienna

Mongieur le Ministre Albert Lilar
Professeur a la Faculté de Droit et
a4 la Faculté des Sciences économiques

et sociales & 1'Université de Bruxelles

United Republic of Tanzania, United States of America.
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BELGIUM (continued)

Alternates:

Advisers:

BRAZIL

Representative:

CHILE

Representative:

Alternate:

COLOMBIA

CONGO (DEMOCRATIC REPUBLIC OF)

Mr. P. Jenard

Directeur d'administration au Ministére des
Affaires étrangéres et au commerce
extérieur

Madame Suzanne Oschinsky
Premier Conseiller
Ministére de la Justice

Mr. Leonard
Magistrat délégué au Ministere de la Justice

Mr. Debrulle
Secretalre d'administration
Ministere de la Justice

Mr. Nehemias Gueiros

Professeur de droit civil & la Faculté
de Droit, Recife

Président de la Fédération Interamericaine
des Avocats (Washington D.C.)

Mr. Eugenio Cornejo Fuller

Decano de la Facultad de Ciencias Juridicas
vy Sociales de la Universidad Catdlica
de Valparaiso

mre. Carlos de Costa-Nora

Segundo Secretario de la ilisidn Permanente
en Ginebra
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CZECHOSLOVAKTA

Representative: Mr. Rudolf Bystricky
Faculté de Droit
Université Charles
Prague

Alternate: Mr. Ludek Kcpac
Conseiller Juridique
Ministére de Commerce étrangére, Prague

Advisers: Mr. Zdenek Kucera
Professeur agrégé
Université Charles
Prague

Mr. Jiri Pleticha
Second Secretary
Ministry of Foreign Affairs

FRANCE
Representative: Mr. René David
Professeur & la Faculté de droit et
des Sciences économiques de Paris
Alternatezb/ Mr. Jacgues Baudoin
Sous-directeur des Affaires civiles et du
Scea. au Ministere de la Justice
Advisers: Mr. Jacques Lemontey
Magistrat au Bureau du Droit européen
et international
Ministére de la Justice
Mr. J.P. Plantard
Magistrat au Bureau du Droit européen
et international
Ministére de la Justice
Mr. Philippe Petit
Jecrétaire des Affairs étrangéres, Service
Juridique
Ministere des Affairs étrangeres
GHANA
Representative: Mr. Emmanuel Kodjoe Dadzie

Ambassador
Ministry of External Affairs

2/ Representative of France from 3 to 9 March and 17 to 23 March during the
absence of Mr. René David.
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GHANA (continued)

Alternate: Mr. Uriel Valentine Campbell
Solicitor General
Ghana

Advisers: Mr. W.W.K. Vanderpuye

Director, Legal and Consular Division
Ministry of External Affairs

Mr, A.K. Duah

First Secretary

Permanent Mission of Ghana to the United
Nations, Geneva

HUNGAR

Representative: Mr., Laszld Reczei
Ambassador
Profegsor of Law
Department of Economics
University of Budapest

Alternate: Mr. Ferenc Kreskay
Doyen, Faculté de Commerce
Université des sciences économiques
Budapest

Advisers: Mr. Ivén bMeznerics
Chef
Section juridique
Banque Nationale Hongroise, Budapest

Mr. Ivan Szasz

Chef

Département juridique

Ministere de commerce extérieur
Budapest

INDIA

Representative: Mr. Nagendra Singh
Secretary to the President of India

Alternates: Mr. N. Krishnan
Permanent Representative to United Nations
Office, Geneva

Mr. Jagota

Director

Legal and Treaties Division
Hinistry of External Affairs
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IRAN

Representative:

ITALY

Representative:

Advisers:

JAPAN

Representative:

KENYA

Representative:

MEXTCO

Representative:

NIGERTA

NORWAY

Representative:

Mr. Mansour Saghri
Professeur de droit commercial & la Faculté
de Droit de 1'Université de Téhéran

Mr. Giorgio Berrnini

Professeur ordinaire de 1'Université de Padoue

Directeur de 1'Institut d'Etudes
anglo-américaines

Mr. Andrea G. Mochi Onory di Saluzzo
Contentieux Diplomatique
Ministére des Affaires étrangéres

Mr. Piero Aslan
Mission Permanente de 1'Italie auprés des
Nations Unies, Geneve

Mr. Shinichiro Michida
Professor of Law
University of Kyoto

Mr. Raphael Joseph Cmbere
Assistant Legal Secretary
Ministry of Foreign Affairs

Mr. Jorge Barrera Graf
Professor of Law
University of Mexico

Mr. Stein Rognlien
Director-General
Ministry of Justice
Oslo
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NORWAY (continued)

Alternate:

Special Adviser:

ROMANTA

Representative:

Advisers:

SPATN

Representative:

Alternates:

Mr. Magne Reed

Counsellor of Embassy

Permanent Mission of Norway to the
United Nations, Geneva

Mr. Heikki Juhani Immonen
Counsellor of lLegislation
Ministry of Justice
Helsinki

Mr. Ion Nestor
Chef du Secteur de droit international privé
Institut de Recherches juridiques
Académie de la République Socialiste
de Roumanie

Mr. Ion Bacalu
Conseiller Jjuridique
Ministeére du Commerce extérieur

Mr. Gheorghe Baciu
Conseiller juridique
Banque pour le Commerce extérieur

Mr. Nicolae Dinu

Second Secretary

Permanent Mission of Romania to the
United Nations, Geneva

Mr. Joaguin Garrigues
Profesor de Lerecho Mercantil
Universidad de Madrid

Mr. Raimondo Perez-Hernandez
Ministro Plenipotenciario
Ministerio de asuntos exteriores

Mr. Santiago Martinez-Caro
Directeur ‘

Conseil Juridique International
Ministére des Affaires dtranggres

Mr. Roberto Bermudez
becretario de Emba jada
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SYRIA

Representative:

Alternates:

THATLAND

TUNISIA

Representative:

Alternate:

UNION OF SOVIET SOCIALIST
REFUBLICS

Representative:

Alternates:

Mr. Mowaffak Allaf
Permanent Representative of the
United Nations, Geneva

Mlle Siba Nasser

Attaché

Mission Permanente de la République
Arabe Syrienne, Geneve

Mr. Loufti El Atrache

Attaché

Mission Permanente de la République
Arabe Syrienne, Geneve

Mr. Abdelmajid Ben Messaouda

Chef

Service Juridique

Secrétariat d'Ltat aux Affaires étrangdres
Tunis

Mr. Ali Dridi

Attaché

Mission Permanente de Tunisie auprés des
Nations Unies

Mr. G.S. Burguchev

Chief

Treaty and TLaw Administration of the USSR
Ministry of Foreign Trade

Mr. Michail Rosenberg
Associate Professor

All-Union Academy of Foreign Trade

Mr. P.H. Evseev

Counsellor of the Treaty and Legal Department

Ministry of Foreign Aifairs
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UNION OF SOVIET SCCIALIST
REPUBLICS (continued)

Alternatces: Mrs. H.,A. Kazalkowa
Senior Consultant
Bank of Foreign Trade

Mr, Albert V. Melnilov

First Secretary

Permanent Missiocn of the Union ol Sovialist
Republics to the United Nations, Geneva

UNITED ARAB REFUBLIC
Representative: Mr, Mohsen Chafil:

Professor of Trade Laxr
Cairo University

Alternate: Mr. Esmat Hamman
Counsellor
Ministry of Toreign AffTairs
Cairo

Adviser: Mr. Hassan S. Abdel-Aal

First Secretary
Permanent Mission of the United Arab Republic
to the United Nations, Geneva

UNITED KINGLO

Representative: Mr. Anthony Gordon Guest
Professor of English Law
University of London

Alcernates: Mr. Michael John Ware
Senior Legal Assistant
Board of Trade

Mr., Philip James Allott
Assistant Legal Adviser
Foreign and Commonwealtih Office, London

Mr. Lawrence Gretton,
Legal Assistant,
Board of Trade

UNITED REPUBLIC OF TANZANIA
Representative: Mr. Sosthenes Thomas laliti

Senior State Attornerr
Attorney General's Chambers

Alternate: Ifr. V.N. Carvalho
Legal Counsel,
National Development Corporation
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UNITED STATES OF AMERICA

Representatives: Mr. Seymour J. Rubin
Attorne;y at Law
Ad junct Professor of Law
Georgetown University ILaw Center
Washington D.C.

Mr. John Honnold
Professor of Law
University of Pennsylvania

Alternate: Mr. Lawrence H. Hoover Jr.
T Legal Adviser
Permanent Mission of the United States
of America to the United Natioms,
Geneva
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ANNEX IV

SECRETARIAT OF THE COMMISSION

Mr. Blaine Sloan

Representative of the Secretary--General
Director of the General Legal Division
Office of Legal Affairs

Mr. Paolo Contini
Secretary of the Commission
Chief, International Trade Law Branch

Mr. Peter Katona
Assistant Secretary of the Commission
Senior Legal Officer

Mr. P. Raton
Legal Affairs Liaison Officer
Geneva

Mr. Willem Vis
Agsigtant Secretary of the Commission
Senior Legal Officer

Mrs. Jelena Vilus

Agsistant Secretary of the Commission
Legal Officer
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ALNEX V

OBSERVERS

A. United Nations organs

Economic Commission for Europe Mr. Henri Cornil
General Economic Research Division

United Nations Conference on )
Trade and Development Mr. W.W. Malinowski
Director
Division for Invisibles

Mr. Karel V. Svec
Deputy Director
Trade Policies Division

Mr., Samuel Okumribido
Senior Legal Officer

United Netions Institute for Mr. Ahmed Boumendjel
Training and Reseawch Officer-in~-Charge of UNITAR
at Geneva

B. Specialized zagencies

Fcod and Agriculture Organization Mr. Lamartine Yates
of the United Nations Regional Representative
Europe
Inter-Governmental Maritime Mr. Thomas A. Mensah
Consultative Organization Head of the Legal Division

Viscount Dunrossil
External Relations Officer

International Monetary Fund Mr. Robert Effros

Counsellor for Legislation
in the Legal Department
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b

Intergovernmental organizations

Commission des Communautes
Luropéennes

Council for Mutual IEconomic
Assistance

Council of Europe

Council of Europeon Communities

Hague Conference on Private
International Law

Inter~American Juridical Committee

International Instituce for the
Unification of Private Iaw

Organization of American States

United International Burcaux
for the Protection of
Intellectual Propert

Mr. Houschild

Chef de Division

Direction générale du Marché
intérieur et du Rapprochement
des Legislations

Mr. Thierry Cathala

Administrateur Principal

Direction générale du Marché
intérieur ¢t du Rapprochement
des Legilslations

Mr. Michael Xoudriashev
Chief
Legal Office

Mr. Peter Graba

Expert of the Foreign Trade Department

Mr. R. Muller
Head of Sexrvice
Directorate of Legal Affairs

Mr. Daniel Vignes
Conseiller au Service Jurididue

Mr. Antonio Sacchettini
Conseiller adjoint
Service Juridique

Mr, M.H. van Hoogstraten
Secretary-General

Mr. José Joaquin Caicedo Castilla
Acting Chairian

Mr. Mario Matteucci
Secretary-General

Professor Otto Riese
Chairman

International Sales Committee

I\’TIIO Raﬁl C . MigOl’le
Buropean Rep.resentative

Mr. Georges D. Landau

Representative of the Secretary-Gencral

ITr. Roger Harben
Assistant
External Relations Service

Mr. Ibrahima Thiam
Assistant
irternal Relations Service
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D.

International non~-governmental organizations

International Chamber of Commerce

International Chamber of Shipping

International Law Association

International Bar Association

Mr. Bernard 5. Wheble

Président

Commission de Technigue et
Pratiques Bancaires

Mr. Lars A.E. Hjerner

Rapporteur

Commission des Pratiques
Commerciales Internationales

Mr. S.A., Cotton
Secretary of the Maritime Committee

Mr. Michael Brandon
Representative to the United Nations

Mr. Michael Brandon
Representative to the United Nations
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ANNEX VI

RESOLUTION 2205 (XXI) ACOFTED BY THE GENERAL ASSEMBLY
ON 17 DECEMBER 1966

2205 (XXI). Dstablishment of the United Nations Commission
on International Trade Law

The General Assemblyv,

Recalling its resolution 2102 (XX) of 20 December 1965, by which it
recuested the Secretary-General to submit to the General Assembly at its
tventy~-first session a comnrehensive report on the progressive development of
the lay of international trade,

Having considered with appreciation the report of the Secretary-General
on that subject, a/

Considering that international trade co-operation among States is an
important factor in the prouotion of friendly relations and consequently, in the
maintenance of peuce and security,

Recalling its belief that the interests of all peoples, and particularly
those of developing countries, demand the betterment of conditions favouring the
extensive development of international trade,

Reaffirming its conviction that divergencies arising from the laws of
different States in matters relating to international trade constitute one of
the obstacles to the devcloprent of world trade,

Having noted with onpreciation the efforts made by intergovernmentzl and
non-governmental organiczations towards the progressive harmonization anc
unification of the lawv of international ftrade by promoting the adoption of
international conventions, uniform lawvs, standard contract provisions, general

concditions of sale, staendard trade terms and other measures,

Noting at the same time that progress in this area has not been commensurate
with the importance 2nd urgency of the problem, owing to a number of Tactors,
in particular insulficient co-ordination and co-operation between the
organizations concerned, their limited membership or authority and the smell
degree of participation in this field on the part of many developing
countries.

a/ Official Records of the General Assembly, Twenty-first Secsion, Annexes,
agenda item 383, documents A/5396 and Add.l and 2.




Considering it decirable that the process of harmonization and unification
of the lay of international trade should be substantiallv co-ordinated,
systematized and accelerated and that a broader participation should be secured
in furthering progress in this area,

Convinced that it would therefore e desirable for the United Nations to
play a more active role towards reducing or removing legsal obstacles to the flow
of international trade,

Noting that such action would be properly within the scope and conpetence
of the Organization under the terms of Article 1, paragraph 3, and Article 13,
and of Chapters I¥ and X of the Charter of the United Nations,

Having in mind the responsibilities of the United Nations Conference on
Trade and Development in the field of international trade,

Recalling that the Conference, in accordance with its General Principle
Six b/ has a particular interest in promoting the establishment of rules
furtﬁéring international. trade as one of the most important factors in economic
development,

Recognizing that there is no United Natlons organ which is both familiar
with this technical lepgal subject and able to devote sulficient time to work in
this fleld,

I

Decides to establish a United Nations Commission on International Trade Law
(hereinafter referred to as the Commission), which shall have Tor its object the
promotion of the progressive harmonization and unification of the law of
international trade, in accordance with the provisions set in section IT below;

IT

ORGANIZATION AND FUNCTIONS OF THE UNITED NATIONS COMMISSION
ON INTERNATIONAL TRADE LAW

1. The Commission shall consist of twentyv-ninc States, elected by the
General Assembly for a term of six years, except as provided in paragraph 2 of

N
]

the present resolution. In electing the members ol the Commission, the Assembly
shall obgserve the folloving distribution of seats:

(a) Seven from African States;

(b) Five from Asian States;

E/ See Proceedings of the United Nations Conference on Trade and Development,
vol. I, Final Act anc Report (United Netions publiciition, Sales '
No.: 64.TI.B.11), emne:: A.I.1, p. 18.
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(c) Four from Zastern Luropean States;
(d) Tive from Latin American States;
(g) Eight from Vestern ILuropean and other States.

The General Assembly shall also have due regard to the adequate representation
of the principal economic and legal systems of the world, and of developed and
developing countries.

2. Of the members elected at the first election, to be held at the twenty-
second session of the General Assembly, the terms of fourteen members shall expire
at the end of three yeargs. The President of the General Assembly shall select
these menbers within each of the five groups of States referred to in
paragraph 1 above, hy drawing lots.

3. The members elected at the first election shall take office on
1 January 1968. Subsequently, the members shall talie office on 1 January of the
year following each election.

L, The representatives of members or the Commission shall be appointed by
Member States in so far as possible from among persons of eminence in the field
of the law of internationcl trade.

5. Retiring members shall be eligible for re-election.

5. The Commission shall normally hold one regular session a year. It
shall, if there are no technical difficulties, meet alternately at United Nations
Headquarters and at the United Nations Office at Geneva,

7. The Secretary-General shall make available to the Commission the
appropriate staff and facilities required by the Commission to fulfil its task.

8. The Commission shall further the progressive harmonization and
unification of the law of international trade by:

(a) Co-ordinating the work of organizations active in this field and
encouraging co-operavion among them;

(b) Promoting wider participation in existing international conventions
and vider acceptance of existing model and uniform lavs;

(c) Preparing or promoting the adoption of new international conventions,
mcdel Tlaws and uniform laws and promoting the codification and wider acccptance
of interuational trade teris, provisions, customs and practices, in collaboration,
where appropriate, with the organizations operating in this field;

(d) Promoting ways and means of ensuring a uniform interpretation and
application of in*ternational conventions and uniform laws in the field of the law
of international trade;

(g) Collecting and disseminating information on national legislation and

modern legal developments, including case law, in the ield of the law of
international trade;
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(f) Establishing and maintaining a close collaboration wis. the United
Nations Conference on Trade and Development;

(g) Maintaining liaison with other United Nations organs and specialized
agencles concerned with international trade;

(h) Taking any other action it may deem useful to Fulfil its functions;

9. The Commission shall bear in mind the interests of all peoples, and

peop ’
particularly those of developing countries, in the extensive development ol
international trade.

10. The Commission shall submit an annual report, including its
recoummendations, to the General Assembly and the report shall be submitted
simultaneously to the United Nations Conference on Trade and Development for
comments. Any such comments or recommendations which the Conference or the Trade
and Development Board may wish to make, including suggestions on topics for
inclusion in the work of the Commission, shall be transmitted to the General
Assenbly in accordance with the revelant provisions of Assenbly resolution
1995 (XIX) of 30 December 196L4. Any other recommendations relevant to the
work of the Commission which the Conference or the Board may wish to make shall
be similarly transmitted to the General Assembly.

11. The Commission way consult with or request the services of any
international or national organization, scilentific institution, and individual
expert, on any subject entrusted to it, if it considers such consultation or
services might assist it in the performance of its functions.

12. The Commission may establish appropriate worliing relationships with
intergovernmental organizations and international non.-governmental harmonization
and unification of the law of international trade.

ITT

1. Requests the Secretary-General, pending the election of the Commissilon,
to carry out the preparatory work necessary for the organization of the work
of the Commission and, in particular:

(2) To invite Meuber States to submit in writing before 1 July 1907, talking
into account in particular the report of the Secretary-General, comments on a
programme of work to be undertaken by the Commission in discharging i1ts functions
under paragraph 3 of section IT above;

(b) To request similar comments from the organs and organizations referred
to in paragraph 3 (f) and (g) and in paragraph 12 of section II above;

2. Decides to include an item entitled "Elcction of the members of the
United Nations Commission on International Trade Law" in the provisional =agenda
of its twenty.-second scssion.

1497th plenary meeting,
17 December 1900.
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ANNEX VIT

LIST OF DCCUMENTS OF THE SECOND SESSION

4/CN.9/11, Corr.l, Add.1, 2 ana 3%/. .

A/CcNM.9/12, Add.1l, 2, 3 and

A/CN.9/13 and Add.l

Alew.o/ih L. L L L
A/cN.9/15 and Add.1 .

A/CN.9/16, Add.l and 2

AJCH.9/LT v v o o . .

A/CN.9/18 .. . ...

A/CN.9/19 . . . . .

A/CH.9/20 and Add.l .

A/CN.9/21 and Corr.l .

a/ This document was

A,

l;.?;/ .

GENERAL SERIES

Replies and studies by States concerning
the Hague Conventions of 1964: note by
the Secretary-General

Replies by States concerning the Hague
Convention of 1955 on the law applicable
to international sale of goods: note by
the Secretary-General

Provisional agenda

Incoterms and -other trade terms: note by
the Secretary-General

Bankers! comercial credits: note by the
Secretary-Geneiel

Time-limits and limitations (prescription)
in the field of international sale of
goods: note by the Secretary-General

International sale of goods. The Hague
Conventions of 1964. Analysis of the
replies and gtudies received I[roim
Governments: report of the Secretary-
General

General conditions of sale and standard
contracts: report of the Secretary-General

VWegotiable instruments: note by the
Secretary-General

Preliminary study of guarantees and
securities as related to International
payments: report of the Secretary-General

International commercial: arbitration:
report of the Secretary-General

issued after the end of tlle second session.
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A/OW.9/22, Add.1l and 22/ L,
ACN.9/23 v v v i v e e e e e e

A/CN.9/2k, Add.l and 2 . . . . . . .

A/CN.9/25

-
L3
.
>
-
.
L]
-
e
-
o
L]
.

ACN.9/26 v v v i e e e e e e e
AJCN.O/2T v v v v e v e e e e e e
ACN.9/28 v v i e e e e e e e e e

AJCN.9/29 v v v v h e e e e e e

The United Na*ions Convention of 1958 on
the Recognition and Enforcement of Ioreign
Arbitral Avards

Consideration of inclusion of
internacional shipplng legislation among
the priority topics in the work programme

Register of orgeonizations and rcgister
of texts: note by the Secretary-General

Co-ordination of the work of organizations
active 1in international trade law: report
of the Szccretary-General

Working relationships and collaboration
with other bodles: note by the Secretary-
General

Training and assistance in the field of
international trade law: report ol the
Secretary~General

Consideration of the possibility of
issuing a yearbook: note by the Secretary-

General

Agenda

B. LIMITED SERIES

AJCNLO/LaT v v 0 0 o o o 0 v v 0w W

CA/CN.9/L.8

.
L 2
L3
-
L )
<
-
*
-
.
L
L]
-

AJCN.O/TD v v v e e o v v e e

Programme of work until the end of 1972:
proposal by the French delegation

General conditions of sale and standard
contracts: proposal by the United States
of America concerning the role of the
United Nations Commission on International
Trade Law (UNCITRAL) in furthering the

use of general conditions, standard
contracts uniform trade terms as aids

to uniformityr

The Hague Conventions of 1S64: proposal
by the delegation of the Union of Soviet
Socialist Republics concerning the
unification of rules of law regulating
the international sale of goods

a/ This document was issued after the end of the second session.

-127-



ACN.O/LLIO o v v v w . ..

ACIO/TLIL o s v s e e .

A/CN.0/L.12 L .

L
3
-
LY
L
.

A/CH.Q/L.15

[
a
.
-
-
>

Alcw.o/n.dh Lo oL L. .

A/C.¢/1..15, Corr.l and Add.l .
A/Cl.9/L.16, Corr.l, 2,3/ 3, .
Add.1, Corr.l, Add.2, 3, L,
5, 6: Rev.l, 7, 8, 9, 10,

11, 12 and 13

AJCHO/TLT v v v o o o o 0 o

A/CN.9/L.1T/Rev.l . o « o . . .

b/ In Russian only.

International sale of goods. The Hague
Conventions of 1964 and the Hague
Convention on Applicable Law of 1955;
draft resolution proposed by the
delegations of Brazil, Ghana, Hungary,
India, United States of America

International sale of goods. The Hague
Conventions of 1964 and the Harue
Convention onn Applicable Law of 1955:
draft resolution approved by Committee I
at its 10th neeting

Report of Comaittee IT to the Commission

Bank guarancees: propcsal by the Hungarian
delegation concerning the preparation of
uniform rules and practice relating to
bank guarantces

Time-limits and limitations (prescription)
in the Tield of internationsal sale of
goods

Report of Committee I to the Commission

Draft report or the United Nations
Commission on International Trade lLaw
on the wvork of its second session

Consideration of inclusion of internatcional
shipping legislation among the nriority
topics in the work programme: draft
resolution proposed by Ghana, India

Consideracion of inclusion of
international shipping legislation among
the priority topics in the work »rogramme:
draft resolution proposed by Argentina,
Brazil, Chile, Ghana, India, Iran, Kenya,
Mexico, the United Republic of Tanzania,
Tunisia and the United Arab Republic
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A/CT.9/L.1T/Rev.2 . . . . .

L4
-
.
-
.

ACNL9/LLIS o v v v e e e e .

Consideration of inclusion of
international shipping legislation among
the priorit:” topics 1n the worl programne:
droft resolution proposed by Argentina,
Belgium, Brnzil, Chile, Ghana, Indicq,
Iran, KXenya, Mexico, Spain, United
Republic of Tenzania, Tunisia and

United Arab Republic

Consideration of inclusion of
incernational shipping legislation among
the priorit: topics in the work programme :
Belgium, Ttaly: draft resolution

C. INFORMATION SERILS

AJCN.G/INF.2 v v v v v 6 0 v 0 o o

List of participants
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HOW TO OBTAIN UNITED NATIONS PUBLICATIONS

United Nations publications may be obtained from bookstores and
distributors throughout the world. Consult your bookste. 2 or
write to: United Nations, Sales Section, New York or Geneva.

COMMENT SE PROCURER LES PUBLICATIONS DES NATIONS UNMIES

Les publications des Nations Unies sont en vente dans les librairies et les
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