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  Report of the Independent Expert leading the 
United Nations global study on children deprived of liberty 
 

 

 

 Summary 

 In its resolution 69/157 of 18 December 2014, the General Assembly invited the 

Secretary-General to commission an in-depth study on children deprived of liberty. In 

October 2016, Manfred Nowak (Austria) was appointed as Independent Expert leading 

the study, which is the first scientific attempt, on the basis of global data, to 

comprehend the magnitude of the situation of children deprived of liberty, its possible 

justifications and root causes, as well as conditions of detention and their harmful 

impact on the health and development of children. The study also identifies best 

practices in non-custodial solutions applied by States in relation to the following six 

situations: (a) detention of children in the administration of justice; (b) children living 

in prisons with their primary caregivers; (c) migration-related detention; 

(d) deprivation of liberty in institutions; (e) detention in the context of armed conflict; 

and (f) on national security grounds. The study proposes recommendations to support 

States and the United Nations in dealing with this phenomenon. 

 The present report summarizes the detailed findings of the global study on 

children deprived of liberty, which will be available in printed, electronic and child -

friendly versions. It was prepared through a participatory process, which included 

regional, subregional, national and thematic consultations, as well as expert meetings. 

Many Governments, United Nations agencies and other stakeholders provided 

comprehensive responses to a questionnaire transmitted to them in February 2018. 

 The Independent Expert is grateful for the support provided by Governments, 

United Nations agencies and bodies, other international and regional organizations, 

civil society organizations, the academic community and, in particular, children.  
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 I. Deprivation of liberty is deprivation of childhood 
 

 

1. The Convention on the Rights of the Child, the most widely ratified human 

rights treaty, celebrating its thirtieth anniversary in 2019, provides that, in all actions 

concerning children, the best interests of the child shall be a primary consideration 

(art. 3). In particular, deprivation of liberty of children shall be used only as a measure 

of last resort and for the shortest appropriate period of time (art. 37 (b)).  

2. Childhood, the time between birth and reaching the age of 18 years, is when 

children develop their personality, their emotional relationships with others, their 

social and educational skills and their talents. International law recognizes the family 

as the natural and fundamental group unit of society. Children should grow up in a 

family environment where they experience love, protection and security. If children, 

for whatever reason, cannot grow up in a family, States shall ensure that they are 

cared for in a family-type environment. Placing children in institutions and other 

facilities where they are, or may be, deprived of liberty is difficult to reconcile with 

the guiding principles of the Convention on the Rights of the Child.  

3. Many children may find themselves in a vicious cycle of different situations of 

deprivation of liberty throughout their childhood, which might start in an 

“orphanage”, followed by various institutions for educational supervision and drug 

rehabilitation until culminating in imprisonment and reoffending. Deprivation of 

liberty means deprivation of rights, agency, visibility, opportunities and love. 

Depriving children of liberty is depriving them of their childhood. 

 

 

 II. Mandate and scope of the study 
 

 

4. In December 2014 the General Assembly, in its resolution 69/157, invited the 

Secretary-General to commission an in-depth global study on children deprived of 

liberty. In October 2016, Manfred Nowak was appointed as Independent Expert 

leading the global study on children deprived of liberty.  

5. The study builds on two earlier United Nations global studies, namely, on the 

impact of armed conflict on children, prepared by Graça Machel (A/51/306), and on 

violence against children, prepared by Paulo Sérgio Pinheiro (A/61/299). The 

Pinheiro study showed that the risk of physical, sexual and psychological violence is 

greatest when children are deprived of liberty. In target 16.2 of the Sustainable 

Development Goals of the 2030 Agenda all States are called upon to “promote 

peaceful and inclusive societies by ending abuse, exploitation, trafficking and all 

forms of violence against and torture of children”.  

6. For the purpose of the study, “child” means every human being below the age 

of 18 years, as defined in article 1 of the Convention on the Rights of the Child. The 

term “deprivation of liberty” signifies any form of detention or imprisonment or the 

placement of a child in a public or private custodial setting which that child is not 

permitted to leave at will, either by virtue of an order given by a public authority or 

at its instigation or with its consent or acquiescence, as defined in article 4 (2) of the 

Optional Protocol to the Convention against Torture and other Cruel, Inhuman or 

Degrading Treatment or Punishment (General Assembly resolution 57/199) and 

article 11 (b) of the United Nations Rules for the Protection of Juveniles Deprived of 

their Liberty (Havana Rules) (General Assembly resolution 45/113).  

 

 

https://undocs.org/en/A/RES/69/157
https://undocs.org/en/A/RES/69/157
https://undocs.org/en/A/51/306
https://undocs.org/en/A/51/306
https://undocs.org/en/A/61/299
https://undocs.org/en/A/61/299
https://undocs.org/en/A/RES/57/199
https://undocs.org/en/A/RES/57/199
https://undocs.org/en/A/RES/45/113
https://undocs.org/en/A/RES/45/113
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 III. Study process 
 

 

7. The study’s implementation phase was severely delayed owing to lack of 

funding, which was to rely on “voluntary contributions”. In response to the 

Independent Expert’s fundraising efforts, financial contributions were received from 

Austria, Germany, Liechtenstein, Malta, Switzerland, Qatar, the European Union, the 

United Nations Children’s Fund (UNICEF), the Right Livelihood Award Foundation 

and another private foundation. He wishes to express his sincere gratitude to those 

“friends of the study” as, without their financial contributions, it would have been 

impossible to conduct such a comprehensive research project.  

8. Despite the minimal resources, activities were maximized, uniting many 

different stakeholders, including States, United Nations agencies, non-governmental 

organizations, national human rights institutions, national preventive mechanisms, 

academic institutions and children.  

9. The study is supported by a United Nations inter-agency task force, chaired by 

the Special Representative of the Secretary-General on Violence against Children. 

Other members include the Special Representative of the Secretary-General for 

Children and Armed Conflict, the Committee on the Rights of the Child, UNICEF, 

the United Nations Office on Drugs and Crime, the Office of the United Nations High 

Commissioner for Refugees, the International Organization for Migration, the World 

Health Organization and the Office of the United Nations High Commissioner for 

Human Rights (OHCHR). The task force, as a platform to provide United Nations 

system-wide support to the study development, was responsible for defining the scope 

of the study, in addition to developing an initial budget and fundraising strategy. In 

serving as the study’s secretariat, OHCHR provides assistance and supports the 

Independent Expert in coordinating activities with Member States. Many other 

international and regional organizations made noteworthy contributions to the study.  

10. The advisory board to the study comprises 22 highly renowned experts in the 

field of children’s rights and the right to personal liberty. Its involvement was vital in 

informing the research process.  

11. The non-governmental organization panel for the study, led by Defence for 

Children International and Human Rights Watch, consists of 170 non-governmental 

organizations working directly or indirectly on children’s deprivation of liberty and 

is key in the conceptualization and facilitation of the study.  

12. Research groups for the study are chaired by distinguished experts and their 

institutions from all around the world. Many of the institutions are members of the 

Global Campus of Human Rights, a worldwide network of universities based in 

Venice. One member is the Ludwig Boltzmann Institute of Human Rights in Vienna, 

which supports the coordination of the international research activities.  

13. In February 2018, in order to collect qualitative and quantitative data to inform 

the study, a detailed questionnaire was circulated to Governments, United Nations 

agencies, national human rights institutions, national preventive mechanisms and 

non-governmental organizations. In total, 118 replies were received, including 67 

from States. The preparation of the questionnaire responses crea ted an internal 

process of data gathering and coordination between the relevant government agencies. 

The process also raised awareness of the importance of, as well as the lack of, 

available data on the situation of children deprived of liberty. Informatio n was 

collected from every region of the world: 41 replies from Europe; 27 from Africa; 20 

from Asia, 19 from North and South America; and 11 from Oceania. 

14. When assessing the magnitude of the phenomenon, priority was given to the 

data submitted in questionnaire responses. To supplement and verify the study data 
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set, a wide range of official sources were used: administrative records from State 

agencies; figures and indicators provided by United Nations agencies and other 

international organizations; and information from peer-reviewed literature. For all 

types of deprivation of liberty, the data set is based on a sample gathered from 69 to 

137 States, except in the context of armed conflict (16 States) and national security 

(31 States). As the study estimations are based on sound regression models, various 

types of sociodemographic data and legal sources, they should be interpreted as a 

reliable minimum. A full description of the methodology and extensive references to 

all sources are included in the global study.  

15. Twelve geographic and/or thematic consultations were held to further inform 

the study, in Prague, Warsaw and Brussels (2017) and Bangkok, Paris, Addis Ababa, 

Pretoria, Belgrade, New York, Montevideo, Tunis and Montego Bay, Jamaica (2018). 

Consultations brought together government officials, representatives of regional and 

international organizations, United Nations entities, non-governmental organizations, 

national human rights institutions, national preventive mechanisms, academia and 

children. Unfortunately, owing to financial constraints, it was not possible to invite 

children to all consultations. Nevertheless, under the leadership of renowned child 

participation experts and non-governmental organizations, the views and experiences 

of 274 children and adolescents (204 male; 70 female) from the ages of 10 to 24 from 

22 different States were gathered in order to inform the study.  

16. The Independent Expert wishes to thank all individuals who actively 

participated in the joint endeavour of preparing the study, most often on a pro bono 

basis. Their dedication and professionalism were indispensable for the successful 

completion of the study.  

 

 

 IV. Contextualizing children’s deprivation of liberty 
 

 

 A. Right to personal liberty 
 

 

17. The right to personal liberty is one of the oldest and most important human 

rights. It protects the freedom of bodily movement in a very narrow sense and needs 

to be distinguished from the broader right to freedom of movement.  

18. In preparing the study, the Independent Expert decided to follow the broad 

definition of deprivation of liberty and places of detention as set out in article 11 (b) 

of the Havana Rules of 1990 and article 4 of the Optional Protocol to the Convention 

against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment of 

2002. Hence, the term “places of detention” covers all places where children may be 

deprived of liberty, such as prisons, police lock-ups, pretrial detention centres, 

military camps, social care facilities, institutions for persons with disabilities or for 

persons addicted to drugs or alcohol, “orphanages”, children’s homes, institutions for 

the educational supervision of children, psychiatric hospitals, mental health centres 

or migration detention centres. The study does not, however, cover deprivation of 

liberty within the family and by private criminal actors, such as trafficking or sale of 

children. 

19. While adults may be lawfully detained for a variety of reasons and even for 

extensive periods of time, article 37 (b) of the Convention on the Rights of the Child 

provides much stricter limits for children. In addition to the general norm that “no 

child shall be deprived of his or her liberty unlawfully or arbitrarily”, the provision 

continues as follows: “The arrest, detention or imprisonment of a child shall be in 

conformity with the law and shall be used only as a measure of last resort and for the 

shortest appropriate period of time”. “Measure of last resort” means that depriving 

children of liberty should be the last option only, and in principle be avoided. If 
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deprivation of liberty, as an exception to that rule, is unavoidable and strictly 

necessary in the light of the specific circumstances of the case, then it may be applied 

only for the shortest appropriate period of time. 

20. Since children are in their formative years, when deprivation of liberty may have 

highly detrimental effects on their physical and mental health, their further 

development and their life, States are required to apply non-custodial solutions when 

dealing with children. Even with respect to children who have committed crimes, 

article 40 (4) of the Convention on the Rights of the Child provides that a “variety of 

dispositions, such as care, guidance and supervision orders; counsel ling; probation; 

foster care; education and vocational training programmes and other alternatives to 

institutional care shall be available to ensure that children are dealt with in a manner 

appropriate to their well-being and proportionate both to their circumstances and the 

offence”. With that comprehensive list of non-custodial solutions, the Convention on 

the Rights of the Child clearly indicates that detention of children shall be avoided as 

much as possible. If children are being referred from the criminal justice system to 

the welfare system, the principle of “measure of last resort” equally applies to protect 

children from deprivation of liberty in all types of institutions, including for children 

with disabilities. States shall make every effort to p lace children in the wider family, 

and failing that, in the community in a family-type environment. Since there are 

always other options available to States, detention of children for purely migration -

related reasons can never be considered a measure of last resort or in the best interests 

of the child and shall, therefore, always be prohibited.  

21. Where deprivation of liberty of children can be exceptionally justified as 

necessary, they must be treated with humanity and respect for their inherent dignity,  

in a manner that takes into account their age and specific needs. They have the right 

to prompt legal and other assistance to challenge the legality of their detention.  

22. The global study analyses the right to personal liberty of children in the context  

of six different situations of deprivation of liberty, for which the State bears direct or 

indirect responsibility, according to the specific requirements of the Convention on 

the Rights of the Child (e.g., guiding principles, measure of last resort, shor test 

appropriate period of time, procedural rights, child-appropriate conditions of 

detention). 

 

 

 B. Views of children 
 

 

23. Article 12 of the Convention on the Rights of the Child provides that children 

shall have the right to express their views freely in all matters affecting them and that 

their views shall be given due weight. During his fact-finding missions in all world 

regions, as a former United Nations Special Rapporteur on torture and other cruel, 

inhuman or degrading treatment or punishment, the Independent Expert spoke to 

many children and witnessed their immense suffering in all situations of deprivation 

of liberty. The study is also informed by the testimonies of children during regional 

consultations and by the findings of a cross-national consultation, facilitated by an 

international group of child rights experts which, in partnership with 

non-governmental organizations, carried out face to face interviews with 274 

children.  

24. The consultation process identified the importance of hearing d irectly from 

children about their lived experiences. They reported that their rights were not 

protected, including being detained in poor conditions, being denied access to 

information, with poor health care and inadequate access to education and leisure. 

Many children also experienced barriers to contact with their families and struggled 

to access support for reintegration. They reported struggling to be heard in decisions 
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made about them. The findings show how children deprived of their liberty 

experience fear, isolation, trauma and harm in addition to discrimination, stigma and 

disempowerment. 

25. Children also shared experiences of resilience and hope and highlighted the 

importance of friendships with peers and adults whom they could trust and who were 

working in their best interests. Many children had positive aspirations for a future 

beyond detention, where they would reunite with their families and friends and enjoy 

a life as independent human beings contributing to their communities. They saw 

education and skills development as integral to their achieving a better life.  

 

 

 C. Impact on health 
 

 

26. All children have the right to the enjoyment of the highest attainable standard 

of health and States shall strive to ensure that no child is deprived of hi s or her right 

of access to health care services (Convention on the Rights of the Child, art. 24). In 

research conducted for the study, a group of distinguished health professionals and 

academics attempted to analyse the impact which deprivation of liberty  of children 

has on their physical and mental health. The research, informed by over 7,000 

scientific articles, reveals that the particular circumstances of detention are directly 

harmful to the mental and physical health of children across all situations of 

deprivation of liberty. 

27. Although there is a great deal of evidence that children who experience 

deprivation of liberty have poor health, research shows that there is little scientific 

evidence that detention is the primary factor for causing health problems, since those 

children often belong to the most disadvantaged and discriminated groups, with 

pre-existing or co-occurring health problems. 

28. Research shows that exposure to unsanitary conditions of detention increases 

the risk of infections. Overcrowded places of detention in which people with 

communicable diseases and sexually transmitted infections are held promote the 

spread of such diseases. Unnecessary restrictions on movement and physical activity 

negatively impact the physical development of a child.  

29. Many children deprived of liberty experience post-traumatic stress disorders, in 

particular when in solitary confinement. Abuse or neglect while in detention often 

produce or compound mental and cognitive health problems, such as anxiety, 

depression, developmental delays and even regression of language. In some cases, the 

state of psychiatric disorders of children during detention as compared with the 

mental health of the same children prior to detention increases tenfold. There is a 

correlation between deprivation of liberty and higher rates of early death of children 

in that situation compared with their community peers, most often due to drug 

overdose, suicide, injury and violence. 

 

 

 D. Children with disabilities 
 

 

30. The deprivation of liberty of children with disabilities results from the 

cumulative effect of the State failure to ensure their rights in accordance with the 

human rights model of disability as expressed in the Convention on the Rights of 

Persons with Disabilities of 2006. 

31. Children with disabilities are significantly overrepresented in detention in the 

context of administration of justice and institutions. It is estimated that one out of 

three children in institutions is a child with disabilities.  
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32. Stigma and misconceptions often lie at the root of the problem. Children with 

disabilities are deprived of liberty in order for them to access services that should be 

delivered in the community, such as education, health care or rehabilitation. Families 

often lack the social and financial support to provide the care needed for their child, 

or to empower them to cope with providing round-the-clock support.  

33. In addition, these children experience unique, disability-specific forms of 

deprivation of liberty. On the basis of the existence or the presumption of having an 

impairment, these children are systematically placed in institutions, involuntarily 

committed to mental health facilities, detained in forensic facilities and/or detained 

at home and other community settings, often in deplorable conditions. These practices 

occur across a range of States that differ in economic and social status or legal 

tradition. However, they share common characteristics, rationales and justifications 

that stem from the medical model of disability.  

34. Children with disabilities deprived of liberty are at a heightened risk of violence, 

abuse and exploitation, which may amount to torture or other forms of ill-treatment, 

including being restrained, shackled, secluded and/or beaten by staff as a form of 

control and/or punishment. 

 

 

 E. Gender dimension 
 

 

35. The data collected for the study indicate significant gender disparities in the 

situation of children deprived of liberty. Altogether, there are far more boys deprived 

of liberty worldwide than girls. In the administration of justice and in the contexts of 

armed conflicts and national security, 94 per cent of all detained children are boys; i n 

migration detention the figure is 67 per cent and in institutions it is 56 per cent. The 

number of boys and girls who live with their primary caregiver (almost exclusively 

mothers) in prison is similar.  

36. Compared with the overall crime rate for children, the data gathered for the 

study show a tendency of the child justice system to be more inclined to apply 

diversion measures to girls than boys. While approximately one third of all criminal 

offences worldwide committed by children are attributed to girls, only 6 per cent 

receive a prison sentence. There may be various reasons for this phenomenon. Most 

importantly, girls usually commit less violent offences and are more often accused of 

status offences. Girls are generally first-time offenders and more receptive to the 

deterrent effect of incarceration. Another explanation is the “chivalrous and 

paternalistic” attitude of many male judges and prosecutors in the child justice 

systems, who assume, according to traditional gender stereotypes, that girls are  more 

in need of protection than boys.  

37. Although most States allow convicted mothers to co-reside with their young 

children in prison, only eight States explicitly permit fathers to do so. Even in places 

where fathers as primary caregivers are allowed to co-reside with their children, there 

are (almost) no appropriate “father and child units” in the prisons, which means that 

there are practically no children co-residing in prison with their fathers. 

38. While boys are overrepresented in detention, girls  often suffer gender-based 

discrimination. Research conducted for the study shows that girls are more likely to 

be arrested for status offences, for behaviour rather than actual criminal activity, 

including sexual activity, truancy and running away from ho me. Girls living on the 

streets are particularly vulnerable, as they are often arrested for prostitution. If States 

criminalize abortion, girls risk incarceration, even where the pregnancy is a result of 

rape. Girls from poor families run a higher risk of institutionalization and 

incarceration, as they lack access to supportive systems. In detention, girls are 

particularly vulnerable to sexual and other forms of violence.  
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39. Almost half the world population lives in the 70 States in which existing laws 

criminalize conducts on the basis of sexual orientation. Children belonging to the 

lesbian, gay, bisexual, transgender and intersex (LGBTI) community are more likely 

to be arrested and detained for status offences, in particular for sexual activity and 

expressions of sexual orientations and gender identities. LGBTI children are 

overrepresented in child justice facilities and health-related institutions. They are 

usually placed in gender-inappropriate detention facilities and are particularly 

vulnerable to sexual and other forms of violence. 

 

 

 V. Situations of children deprived of liberty 
 

 

 A. Administration of justice 
 

 

40. A comprehensive set of international human rights standards is testimony to a 

strong legal and political commitment by the international community to prevent 

deprivation of liberty of children in the administration of justice. That legal 

framework has already contributed to the establishment of specialized child justice 

systems, the adoption of non-custodial solutions and a decrease in the number of 

children deprived of liberty. Nevertheless, there are still at least 410,000 children held 

in detention every year in remand centres and prisons. This does not include an 

estimated 1 million children held every year in police custody. On the basis of the 

State responses to the questionnaire, it is not possible to provide an evidence -based 

figure for the number of children held in police custody on any given day. 

Nevertheless, research for the study proves that detention remains the sad reality of 

an estimated 160,000–250,000 children in remand centres and prisons worldwide on 

any given day. 

41. These data suggest that detention in the context of the administration of justice 

is still widely overused. There are a number of reasons for this phenomenon, starting 

before and going beyond the criminal justice system (e.g., lack of effective child 

welfare systems; lack of support for family environments; excessive criminalization; 

low minimum age of criminal responsibility; harsh sentencing; discrimination; 

socioeconomic reasons; lack of resources in the administration of justice).  

42. In times of globalization and complex changes in societies, there is an increased 

need to support families, communities, schools and child welfare systems. 

Instruments for structured inter-agency cooperation between the child welfare, social 

protection, education and health systems, law enforcement and the justice system, to 

build comprehensive child protection systems and implement prevention and early 

intervention policies, remain underdeveloped or ineffective.  

43. Instead of prevention, States often rely on repressive and punitive policies that 

lead to excessive criminalization. Behaviours that are typical for children are 

criminalized as so-called “status offences”: children are charged and detained for 

truancy, running away from home, disobedience, underage drinking, consensual 

sexual activity between teenagers, “disruptive” behaviours and practices against 

traditions and morality. Despite encouragement by the Committee on the Rights of 

the Child to States to increase the minimum age of criminal responsibility to at least 

14 years, over 120 States maintain the minimum age at below 14.  

44. Legislation and practice allowing life imprisonment without possibility of 

release and capital and corporal punishment, still persist, despite their absolute 

prohibition under article 37 (a) of the Convention on the Rights of the Child. Life 

sentences remain legal in 68 States, specifically in Africa, Asia, the Caribbean and 

Oceania. In the 110 States and territories which have no life sentence for children, the 

maximum sentence ranges from 3 to 50 years. In some cases, children have been 
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sentenced to imprisonment for up to 25 years. The Independent Expert considers such 

lengthy prison sentences to violate the legal requirement of the “shortest appropriate 

period of time” under article 37 (b) of the Convention. 

45. Children from poor and socioeconomically disadvantaged backgrounds, migrant 

and indigenous communities, ethnic and religious minorities and the LGBTI 

community, as well as children with disabilities and, above all, boys, are largely 

overrepresented in detention and throughout judicial proceedings.  

46. Overreliance on arrest and detention is also caused by a lack of resources within 

the administration of justice. In many States, police officers, judges, prosecutors and 

prison guards lack specialized child-sensitive training, are underpaid and may be 

susceptible to corruption. Although children are guaranteed legal or other appropriate 

assistance in the preparation and presentation of their defence (Convention on the 

Rights of the Child, art. 40 (2) (b) (ii)), functioning State -funded legal aid systems 

are completely absent in 42 States. 

47. Violence continues to be endemic at all stages of deprivation of liberty in the 

administration of justice. The resort to corporal punishment and other violent means 

of control and discipline, as well as the excessive use of restraint measures and 

solitary confinement, persist in many States. 

48. Children consulted for the study specifically expressed concerns about the lack 

of child-sensitive procedures, lack of access to information, poor detention conditions 

and insufficient contact with family and the outside world. This confirms the  

Independent Expert’s own fact-finding experiences, as a former Special Rapporteur 

on torture that conditions of detention often amount to inhuman or degrading 

treatment in violation of international law.  

 

 

 B. Children living in prisons with their primary caregivers 
 

 

49. In most jurisdictions, provisions are made for infants and young children to 

accompany a primary caregiver, usually their mother, in prison. These children are 

deprived of their liberty de facto, albeit indirectly. The estimated number, from the 

questionnaire responses and other official statistics, is approximately 19,000 children 

per year. 

50. The possibility for children to live in prison with a detained caregiver, is fraught 

with difficult considerations, beginning with the question of whether to permit the 

practice at all, as both the exposure of the child to detention and the separation of the 

child from a primary caregiver have adverse consequences.  

51. Article 30 of the African Charter on the Rights and Welfare of the Child of 1990 

requires States to ensure that “a mother shall not be imprisoned with her child” and 

to “promote measures alternative to institutional confinement for the treatment of 

such mothers”. Similarly, and more gender-neutrally, the Committee on the Rights of 

the Child, in its general comment No. 14 (2013) on the right of the child to have his 

or her best interests taken as a primary consideration states that, “in cases where the 

parents or other primary caregivers commit an offence, alternatives to detention 

should be made available and applied on a case-by-case basis, with full consideration 

of the likely impact of different sentences on the best interests of the affected child 

or children”. It follows that the children affected shall be treated as right holders  and 

not merely circumstantial victims of their caregiver’s encounter with the criminal 

justice system; that the detention of primary caregivers should be avoided as much as 

possible; and that the balancing of interests be decided on a case-by-case basis.  

52. State responses to the questionnaire show that most national laws establish 

specific age limits for a child’s admission into a place of detention (typically between 

two and six years of age) and place restrictions on the length of permissible stay. In  



A/74/136 
 

 

19-11838 12/23 

 

many States, caregivers need to make a specific request and obtain, either separately 

or jointly, authorization by judicial, social and/or prison authorities to allow the child 

to live in prison with them. Some States also explicitly refer to further indicators such 

as: breastfeeding needs; lack of alternative child-care solutions; suitability of prison 

accommodation for the child’s development; health of the child; protection of the 

child’s safety; full parental responsibility and ability to exercise parenthood; length 

of the sentence; and the caregiver-child relationship before entering the prison.  

53. The study research shows that there is a general lack of adequate prison 

facilities, such as those with specific mother-child units or other special 

accommodation for prenatal, perinatal and postnatal care and treatment. 

54. If and when the time comes for separation of child and caregiver owing to age 

limits imposed on co-habitation in prison, this requires careful preparation, well in 

advance of the child’s departure, and the possibility for continued contact. 

Questionnaire responses show that such policies are not always in place or 

implemented in practice. In addition, the child’s best interests are not consistently 

considered, and a review of the alternative care options is not always undertaken.  

55. In some States, support to both caregiver and child, including psychological 

counselling and enrolment in social programmes, is provided in cooperation with 

social welfare institutions, educators, child protection authorities and 

non-governmental organizations, and often depends on the resources available.  

 

 

 C. Migration-related detention 
 

 

56. Research for the study recognizes that migration-related detention of children 

cannot be considered as a measure of last resort and is never in the best interests of 

the child and, therefore, should always be prohibited. This applies to unaccompanied 

and separated children, as well as to children with their families. Detaining children 

to “keep families together” or for their “protection”, where alternative care is lacking, 

can never be a justification. 

57. Nevertheless, the data collected by the study indicate that, around the world, at 

least 330,000 children are detained for migration-related purposes per year. At least 

77 States are known to still detain children for such reasons, while at least 21 States 

do not, or claim not to do so. 

58. The practice of those States which refrain from placing children in migration 

detention illustrates that legitimate State interests of regulating migration can be met 

through policy responses applying non-custodial solutions. These include: open and 

child-friendly accommodation within child protection systems that are disconnected 

from migration policies and authorities; periodic reporting; foster families; and other 

arrangements which prioritize the best interests of the child.  

59. States that do detain children on the basis of their migration status offer multiple 

justifications and employ a range of legal systems and physical locations for doing 

so, including prisons, closed reception centres, offshore locations, transit shelters and 

institutional settings. However, immigration detention of children and families is 

often decided under a procedure that does not respect basic procedural rights, and the 

conditions of detention are often appalling.  

60. Regardless of the conditions of detention, the available evidence shows that 

immigration detention is harmful to a child’s physical and mental health and exposes 

the child to the risk of sexual abuse and exploitation. Reports have found that it both 

aggravates existing health conditions and causes new ones to arise, including anxiety, 

depression, suicidal ideation and post-traumatic stress disorder. 
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 D. Institutions 
 

 

61. International law is clear that the removal of children from their family 

environment should occur only where children cannot be allowed to remain there on 

the basis of a best interests determination, and any separation should be for the 

shortest possible duration. However, large numbers of children are separated from 

their families, and the majority of States are failing in their obligation to provide equal 

access to preventive, protective and supportive mechanisms to families. In many 

States, children simply “drop off the radar” of those States once they are in 

institutions, in particular, private institutions, which are often not State -regulated. 

62. Latest estimates informed by study research indicate that, in 2018, the total 

number of children placed in institutions amounted to between 3.5 and 5.5 million. 

Since institutions are usually places where children cannot simply leave of their own 

free will, one could argue that most of those children, including children with 

disabilities, are in fact deprived of liberty. However, in the study, the estimated 

number is based only on those children who are deprived of liberty by order of a 

judicial or administrative authority (de jure). Data gathered indicate that at least 

430,000 to 680,000 children living in institutions are deprived of liberty de jure. If 

children deprived of liberty de facto are also taken into account, the total figure is 

much higher. 

63. The pathways that unnecessarily lead children to be separated from families 

include socioeconomic conditions, discrimination, family violence and lack of access 

to essential services (e.g., health, education, rehabilitation, treatment). Some children 

end up in institutions owing to the incorrect application of the best interests principle. 

Systems favouring institutions are sometimes characterized by profit motives or 

commodification of the care of children. Many States lack gatekeeping systems, 

which are necessary to prevent the placement of a child in care outside of the 

immediate family and to ensure that any such placement is suitable to meet the child’s 

needs and preferences.  

64. Evidence shows that institutions are often characterized by living arrangements 

that are inherently harmful to children. The characteristics include but are not limited 

to: separation and isolation from families and the wider community; forced 

co-habitation; depersonalization; lack of individual care and love; instability of 

caregiver relationships; lack of caregiver responsiveness; lack of self -determination; 

and fixed routines not tailored to the child’s needs and preferences. The most 

egregious and direct forms of deprivation of liberty include solitary confinement, 

physical restraints and forced medication. Conditions in institutions are often 

characterized by violence, sexual abuse and neglect, amounting to inhuman and 

degrading treatment. Failure to register institutions and inadequate monitoring and 

complaints mechanisms raise the risk of human rights violations for the children 

involved.  

65. Research for the study and the Independent Expert’s first-hand experience, as a 

former Special Rapporteur on torture, clearly indicate that children should not be 

institutionalized to receive care, protection, education, rehabilitation or treatment, as 

it cannot substitute for the benefits of growing up in a family or in a family-type 

setting within the community. This need for deinstitutionalization has already been 

expressed by States, when adopting the Guidelines for the Alternative Care of 

Children (General Assembly resolution 64/142) in 2009. 
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 E. Armed conflict 
 

 

66. International law prohibits the use of children in direct hostilities, and any 

recruitment of children by non-State armed groups. States parties shall, when 

necessary, accord to such persons all appropriate assistance for their physical and 

psychological recovery and their social reintegration. Yet in at least 16 countries 

where conflict pertains, Governments or armed groups detain children.  

67. Children detained in the context of armed conflict often find themselves in a 

cycle of violence. First, armed groups illegally recruit them, usually through force, 

coercion or deception. Second, government authorities then detain them for suspected  

association with those very groups, often subjecting them to ill -treatment, which can 

make them susceptible to re-recruitment. 

68. The study research is based on countries included in the Secretary-General’s 

annual reports to the Security Council on children and armed conflict. Data collected 

for the study indicate that, at a minimum, 35,000 children are deprived of liberty in 

the context of armed conflict. That figure includes an estimated 29,000 foreign 

children of alleged ISIS fighters detained in 2019 in camps in Iraq and the north-east 

of the Syrian Arab Republic. In particular in conflicts involving non-State armed 

groups designated as terrorist, Governments are more likely to detain children than to 

provide rehabilitation and reintegration, as required under international law.  

69. Many children are detained simply because they appear to be of fighting age or 

come from communities perceived to be sympathetic to opposition forces, or because 

their family members are suspected of involvement with such forces. Although most 

children are detained by government forces, armed groups also detain children as 

punishment, for recruitment purposes, to extract ransom, for sexual exploitation or as 

bargaining chips for prisoner swaps.  

70. The majority of children deprived of liberty in the context of armed conflict see 

their procedural rights violated, sometimes in contravention of explicit protocols 

mandating the handover of children associated with armed forces or groups to civilian 

authorities for rehabilitation.  

71. Authorities often subject detained children to torture and ill -treatment, most 

often for intelligence gathering purposes or confessions of involvement with armed 

groups. Conditions are often extremely poor, with severe overcrowding and grossly 

inadequate sanitation, food, and health care. Children are frequently detained with 

adults and have no access to education, recreation or rehabilitation programmes. In 

several countries, children have died in custody owing to poor conditions or ill -

treatment. 

 

 

 F. National security  
 

 

72. In 2018, at least 1,500 children were detained in the context of national security 

in countries without conflicts on their territories.  

73. During recent years, non-State armed groups designated as terrorist have 

recruited thousands of children, in some cases across borders, to carry out suicide and 

other attacks, and for various support roles. The Internet has also provided such 

groups with new avenues to recruit children, who are often particularly susceptible to 

propaganda and online exploitation. Although the recruitment of children into such 

groups is unlawful, and sometimes constitutes trafficking, the children are often 

treated as perpetrators rather than victims, contrary to Security Council resolution 

2427 (2018).  

https://undocs.org/en/S/RES/2427%20(2018)
https://undocs.org/en/S/RES/2427%20(2018)
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74. The vast majority of States have adopted new counter-terrorism legislation or 

amended existing national laws, often expanding the scope thereof in ways that 

negatively affect children. Such measures place children at heightened risk of 

detention for alleged national security offences.  

75. Counter-terrorism legislation often fails to distinguish between adults and 

children, includes overly broad definitions of terrorism, provides fewer procedural 

guarantees and imposes harsher penalties. Some States criminalize mere association 

with non-State armed groups designated as terrorist, thereby increasing the number 

of children detained and prosecuted for association with such groups. Such laws are 

also used to detain children for a broad range of activities outside of national security 

concerns, such as posting political opinions online, participating in peaceful protests, 

involvement in banned political groups or alleged gang activity.  

76. Following their recruitment via the Internet, some children have been detained 

and tried for terrorism-related offences, despite being far from the theatre of large-

scale hostilities, often acting on the instructions of individuals that they have never 

met. Children have also been detained or even convicted, not for violent activity, but 

simply for posting content on Facebook, Twitter or other online platforms that is 

perceived as supporting non-State armed groups designated as terrorist.  

77. Some children who have been recruited across borders by such groups have been 

detained and prosecuted upon their return to their home countries in Europe and other 

regions.  

78. Children charged with national security offences may be more likely to be 

detained without charge or trial for long periods and prosecuted in adult or military 

courts that have no child justice safeguards. Children have been detained without 

charge or trial for years and, when convicted, have sometimes received harsh 

sentences, including life imprisonment. Diversion or non-custodial solutions are often 

unavailable.  

 

 

 VI. Progress achieved  
 

 

79. There are a considerable number of positive practices, which are documented in 

detail in the global study. The current report highlights some general trends that have 

led to an improvement in the rights of children deprived of liberty or at risk thereof.  

80. In the administration of justice, most States have introduced child justice 

legislation and established corresponding specialized procedures, including courts for 

children, which have led to the effective diversion of children from the criminal 

justice system. These developments seem to have contributed to a decrease in the 

number of children detained in remand centres and prisons. While UNICEF in 2007 

estimated that over 1 million children were detained in the context of the 

administration of justice, data collected for the study indicate that the number is 

currently less than half that. 

81. With respect to children living in prisons with their primary caregivers, 

questionnaire responses reveal that many Governments accord much more attention 

to the issue than before. They apply an individualized, informed and qualitative 

approach, which aims at striking a fair balance between the interests of the primary 

caregivers, usually mothers, to keep their young children with them in prison, and the 

best interests of the affected children. Research for the study also indicated a trend in 

both State practice and high court jurisprudence to ensure, as far as possible, that 

caregivers with children are not sentenced to prison terms and that non-custodial 

solutions are prioritized. 
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82. With respect to migration-related detention of children, research for the study 

and questionnaire responses reveal that at least 21 States do not, or claim not to, 

deprive children of their liberty for migration-related purposes.  

83. The Guidelines for the Alternative Care of Children of 2009 seem to have had 

an impact on the deinstitutionalization practices of States. While in the global study 

on violence against children of 2006, the total number of children in institutions was 

given as 8 million, research conducted for the current study estimate the number to 

be between 3.5 and 5.5 million. Deinstitutionalization measures have been adopted, 

for example, in Central and Eastern Europe, as well as in Central Asia. Many of those 

children, including those with disabilities, have now been reunited with their families 

or placed in family-type settings in the community. 

84. In the context of armed conflict, the Security Council, in resolution 2427 (2018), 

called on all parties to such conflicts to cease unlawful or arbitrary detention and 

encouraged States to establish “standard operating procedures for the rapid handover 

of the children concerned to relevant civilian child protection actors”. This has 

already had a positive impact on State practice, as some African States have signed 

such handover protocols with the United Nations, transferring children associated 

with armed forces and armed groups to child welfare centres, with the aim of ensuring 

their rehabilitation and reintegration into society.  

85. With respect to national security, several States have opted for children 

associated with non-State armed groups designated as terrorist to be tried in special 

courts for children. While many States have been reluctant to bring home child 

nationals associated with such groups from conflict-affected areas, some States have 

adopted return plans with clear responsibilities for State authorities concerning the 

necessary steps for the safety, reintegration and rehabilitation of such children.  

 

 

 VII. Conclusions 
 

 

 A. Magnitude of the phenomenon 
 

 

86. Data collected for the study and well-grounded scientific approximations 

indicate that, altogether, a minimum of between 1.3 and 1.5 million children are 

deprived of liberty per year. Of those, the largest number are in institutions 

(430,000–680,000), followed by those in the administration of justice (410,000), 

migration-related detention (330,000), in armed conflict situations (35,000) and 

for national security reasons (1,500). An additional 19,000 children are living 

with their primary caregivers in prisons. The Independent Expert wishes to 

stress that those figures are arrived at on the basis of scientifically sound 

methodologies, yet remain highly conservative owing to the scarcity of official 

and reliable disaggregated data. In particular, the figures do not include the 

approximately 1 million children in police custody and an even higher number 

of children deprived of liberty de facto in institutions.  

87. The majority of States which responded to the questionnaire had difficulties 

in providing comprehensive, up-to-date and disaggregated data on the number 

of children in various situations of detention. Administrative records are 

particularly limited in the context of migration, institutions, national security 

and armed conflict. 
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 B. Legal framework 
 

 

88. Article 37 (b) of the Convention on the Rights of the Child provides that 

“no child shall be deprived of his or her liberty unlawfully or arbitrarily. The 

arrest, detention or imprisonment of a child shall be in conformity with the law 

and shall be used only as a measure of last resort and for the shortest appropriate 

period of time”. This establishes a high standard, applicable to all situations in 

which children are deprived of liberty. Together with the guiding principles of 

the Convention on the Rights of the Child, above all the best interests of the child, 

the prohibition of discrimination and the right of children to development and 

participation, this high standard requires States to reduce the detention of 

children to an absolute minimum by developing and applying appropriate 

non-custodial solutions. The precise extent to which the principle of measure of 

last resort allows deprivation of liberty depends on the type of detention.  

89. States are required to develop specific child justice systems with the aim of 

diversion. If diversion measures are not possible, the principle of the shortest 

appropriate period of time needs to be applied, and so life imprisonment without 

possibility of release and other excessively long prison sentences should not be 

applicable. The Committee on the Rights of the Child, in its general comment 

No. 24 (2019) on children’s rights in child justice systems, states that, in the case 

of police custody, every child arrested should be brought before a competent 

authority to examine the legality of the deprivation of liberty or its continuation 

within 24 hours. In the case of pretrial detention it states that no child should be 

held longer than 30 days without formal charges being laid, and a final decision 

on the charges should be made within six months from the initial date of 

detention, failing which the child should be released.  

90. In most States, primary caregivers, usually the mothers, who are sentenced 

to a prison term, are permitted to keep their young children with them in prison, 

if no other solution can be found, which satisfies the principle of the best interests 

of the child. In most States, children can stay with their caregivers until the age 

of three, but regulations differ considerably. It was found in the study that rigid 

State regulations are not effective, because they jeopardize a careful balancing 

of different interests on a case-by-case basis, and that the problem of children 

growing up in prisons can most easily be avoided if primary caregivers with 

young children are not sentenced to a prison term.  

91. Detention for purely migration-related reasons is never in conformity with 

the Convention on the Rights of the Child. Whether children are on the move 

unaccompanied, separated or with their families, migration-related detention 

never meets the high standards of a measure of last resort in article 37 (b) of the 

Convention or of the best interests of the child in article 3 of the Convention, as 

there are always non-custodial solutions available, which need to be applied. 

92. Similar considerations apply to children deprived of liberty in institutions. 

In principle, the United Nations, in its Guidelines for the Alternative Care of 

Children (General Assembly resolution 64/142) envisages that States should 

refrain from institutionalizing children who are in need of care, protection, 

education, rehabilitation or treatment. Where the immediate family is unable to 

care for a child with disabilities, article 23 (5) of the Convention on the Rights of 

Persons with Disabilities requires States to “undertake every effort to provide 

alternative care within the wider family, and, failing that, within the community 

in a family setting”.  

93. States arrest and detain children associated with armed groups, be it 

because they have allegedly participated in hostilities during armed conflicts or 

https://undocs.org/en/A/RES/64/142
https://undocs.org/en/A/RES/64/142
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are perceived as a threat to national security. Many children are detained not 

because of actual association with non-State armed groups designated as 

terrorist, but on the assumption that they are sympathetic to those groups or on 

the suspicion of their family members being involved with such groups. In such 

cases, children are often tried before military courts without the presence of their 

parents or caregivers, without a clear understanding of the charges brought 

against them and without legal assistance or any respect for their procedural 

rights. Such situations violate the Convention on the Rights of the Child, as well 

as the protocols mandating the handover of children associated with armed 

forces or groups to civilian authorities for rehabilitation.  

 

 

 C. Reasons for deprivation of liberty 
 

 

94. The most important reason for the large number of children in detention is 

the lack of adequate support for families, caregivers and communities to provide 

appropriate care to children and encourage their development. Such support and 

effective cooperation between parents, child welfare, social protection, 

education, health, law enforcement and the justice system would prevent 

children from being placed in institutions and coming into conflict with the law.  

95. “Tough-on-crime” policies, including the criminalization of status offences, 

drug offences, petty crimes and low minimum ages of criminal responsibility, as 

well as widespread discrimination and corruption, contribute to a large number 

of children being deprived of liberty. Similar reasons are behind restrictive 

migration and asylum policies and extensive counter-terrorism practices.  

 

 

 D. Conditions of detention 
 

 

96. Research conducted for the study, the views of children interviewed and the 

Independent Expert’s own experiences from many fact-finding missions show 

that, in most States, conditions of detention, in all contexts, are deplorable and 

do not meet international standards. Children are often not separated from 

adults. Many detention facilities are characterized by overcrowding and high 

degrees of abuse, neglect and violence as well as a lack of hygiene standards, air 

and sunlight, privacy, adequate health care, recreational and educational 

opportunities and gender-sensitive facilities. 

97. The absence of independent monitoring bodies with the mandate of 

carrying out unannounced visits to all places of detention contributes to the 

continuation of such conditions, which can amount to inhuman and degrading 

treatment. 

 

 

 VIII. Recommendations 
 

 

 A. General recommendations 
 

 

98. The Independent Expert strongly recommends that States make all efforts 

to significantly reduce the number of children held in places of detention and 

prevent deprivation of liberty before it occurs, including addressing the root 

causes and pathways leading to deprivation of liberty in a systemic and holistic 

manner.  

99. To address the root causes of deprivation of liberty of children, States 

should invest significant resources to reduce inequalities and support families to 
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empower them to foster the physical, mental, spiritual, moral and social 

development of their children, including children with disabilities. 

100. In all decisions that may lead to the detention of children, the Independent 

Expert calls upon States to most rigorously apply the requirement of article 

37 (b) of the Convention on the Rights of the Child that deprivation of liberty 

shall be applied only as a measure of last resort in exceptional cases, and that the 

views of children shall be heard and taken duly into account.  

101. The Independent Expert calls upon States to repeal all laws and policies 

that permit the deprivation of liberty of children on the basis of an actual, or 

perceived, impairment.  

102. If detention is unavoidable under the particular circumstances of a case, it 

shall be applied only for the shortest appropriate period of time. States have an 

obligation to apply child-friendly conditions, without any discrimination. 

Children shall not be exposed to neglect, violence, sexual abuse or exploitation, 

ill-treatment, torture and inhuman conditions of detention. States should ensure 

that children have access to essential services aimed at their rehabilitation and 

reintegration into society, including education, vocational training, family 

contacts, sports and recreation, adequate nutrition, housing and health care. 

Health services in detention shall be of a standard equivalent to that available in 

the community at large. 

103. Since children have the right under article 12 of the Convention on the 

Rights of the Child to actively participate in all matters directly affecting their 

lives, they shall be empowered to influence decisions relating to their treatment 

and enjoyment of such essential services and have the right to effective remedies, 

as well as to lodge complaints to an independent and impartial authority on any 

grievances and human rights violations during detention. Furthermore, States 

are strongly encouraged to ratify the third Optional Protocol to the Convention 

on the Rights of the Child on a communications procedure, enabling children to 

further seek redress for violations of their rights.  

104. States are strongly encouraged to ratify the Optional Protocol to the 

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment 

or Punishment and to establish independent and effective national preventive 

mechanisms with a particular expertise, to conduct visits to places where 

children are, or may be, deprived of liberty. 

105. States should enhance the capacity, by means of investing in human 

resources, awareness-raising and systematic education and training, of all 

professionals who work with and for children in decisions leading to their 

deprivation of liberty, and those who are responsible for their well-being while 

in detention. This applies to the police, judges, prosecutors, prison guards, 

psychiatrists, medical personnel, psychologists, educators, probation officers, 

social workers, child protection and welfare officers, asylum and migration 

personnel and any other individuals in contact with children at risk of 

deprivation, or deprived, of liberty.  

106. States are strongly encouraged to establish an appropriate system of data 

collection at the national level, involving all relevant ministries and other State 

agencies, coordinated by a focal point. Whenever possible, data on children 

should be obtained directly from them in accordance with the principle of 

informed consent and self-identification. When necessary, such information 

should be supplemented by data concerning their parents or primary caregivers. 
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 B. Situation-specific recommendations 
 

 

 1. Administration of justice  
 

107. The Independent Expert recommends that States establish child justice 

systems with specialized structures and mechanisms offering free legal aid to all 

children regardless of age and family income, effective procedural safeguards, 

adequate, accessible and high-quality diversion and non-custodial solutions at 

all stages of the proceedings. 

108. States are urged to eliminate status offences, and to decriminalize child-

specific and “immoral” offences, including on grounds of sexual orientations and 

gender identities. 

109. States should establish a minimum age of criminal responsibility, which 

shall not be below 14 years of age.  

110. States should not automatically transfer children deprived of liberty who 

reach 18 years of age to the adult criminal justice system.  

111. Police custody for children should not exceed 24 hours. Pretrial detention 

should be avoided as far as possible and should in no case last longer than 30 

days until the child is formally charged, or 6 months until a judgment is 

rendered. 

112. Capital and corporal punishment and life sentences should never be 

imposed on a child. States should set a maximum penalty for children accused of 

crimes, which reflects the principle of “shortest appropriate period of time”. 

Children should never be subjected to solitary confinement. 

113. States should prioritize restorative justice, diversion from judicial 

proceedings and non-custodial solutions. 

 

 2. Children living in prisons with their primary caregivers 
 

114. In all matters related to criminal proceedings involving primary caregivers 

of young children, usually mothers, it is essential to ensure recognition of the 

affected children as rights holders. When the detention in the criminal justice 

system of a primary caregiver could result in the de facto deprivation of liberty 

of a child, States should incorporate the best interests of the child principle into 

all relevant decisions. 

115. When a primary caregiver of a young child is convicted of a criminal 

offence, judges should prioritize non-custodial solutions. 

116. If imprisonment is unavoidable, individualized assessments of the child’s 

best interests should inform any decision about whether and when a child should 

accompany a caregiver in prison or be separated from her or him. This applies 

to children born prior to the criminal justice proceedings, as well as to those born 

to an imprisoned mother. 

117. Adequate provisions shall be made for the care of the children entering 

prison with their caregiver, and age-appropriate facilities and services shall be 

supplied to safeguard and promote their rights to survival, protection, 

development and participation while in prison.  

118. Children living with a caregiver in prison shall be scrupulously protected 

from violence, trauma and harmful situations.  

119. Caregivers and their children should ideally be released together.  
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120. Preparation for eventual separation should begin at the outset of the 

sentence. Children and their caregivers should be provided with psychological, 

emotional and practical support before, during and after separation. 

 

 3. Migration-related detention 
 

121. The Independent Expert urges States to prohibit and end all forms of 

migration-related detention of children and their families.  

122. States should: prohibit child and family immigration detention in law; 

decriminalize irregular entry, stay and exit; adopt child-sensitive identification 

and referral procedures in the context of migration; and dedicate sufficient 

resources to appropriate non-custodial solutions for children and their families. 

123. Unaccompanied children should be provided with alternative care and 

accommodation, in line with the United Nations Guidelines for the Alternative 

Care of Children. States should provide refugee children with access to asylum 

procedures and other appropriate protection and humanitarian assistance, 

including family reunification, education and health care.  

124. Children with family members should be allowed to remain with their 

families in non-custodial, community-based contexts while their immigration 

status is resolved and the children’s best interests are assessed. Children should 

not be separated from their families. The need to keep the family together is not 

a valid basis for deprivation of liberty of the child; instead, the State should 

provide non-custodial solutions for the entire family.   

 

 4. Institutions 
 

125. The Independent Expert recommends that a universal vision, based on the 

principle in the preamble to the Convention on the Rights of the Child that every 

child “should grow up in a family environment, in an atmosphere of happiness, 

love and understanding”, be developed and pursued globally. 

126. States should target the causes of the separation of children from their 

families and provide the necessary preventive measures through support for 

families and strengthened child protection and social support systems. States 

should invest in a well-planned, trained and supported social service workforce, 

as well as integrated case management systems.  

127. States should develop and implement a strategy for progressive 

deinstitutionalization which includes significant investments in family and 

community-based support and services. States should prioritize the closure of 

large-scale institutions and avoid the creation of new institutions.  

128. States should undertake a process to assess children presently in 

institutions and make all efforts to return them safely to their immediate family, 

extended family, or, failing that, in a family-type setting integrated into the 

community, on the basis of the best interests of the child, and taking into account 

the child’s will and preferences.  

129. While prevention and deinstitutionalization are being carried out, States 

should ensure that all alternative care options respect the rights of all children 

and implement measures that guarantee the full participation of all children. 

States should provide effective support for safe and well-prepared transitioning 

out of care into independent living, after-care services and the reintegration of 

children back into their families and communities.  

130. States are also urged to map all institutions within the country, whether 

private or public, whether presently registered or not, and regardless of how 
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children arrived there, and conduct an independent review of each institution. 

States should operationalize a system of registration, licensing, regulation and 

inspection which ensures that providers of alternative care meet internationally 

recognized standards.  

131. States shall ensure that children being placed in hospitals, psychiatric 

facilities and rehabilitation centres, including for substance abuse, be properly 

counted and included in systemic transformation and deinstitutionalization 

efforts. 

 

 5. Armed conflict 
 

132. The Independent Expert recommends that children detained for association 

with armed groups be first and foremost recognized by States as victims of grave 

human rights abuses, and that their recovery and reintegration shall have 

absolute priority.  

133. In line with the Paris Principles and Guidelines on Children Associated with 

Armed Forces or Armed Groups of 2007, States should not detain, prosecute, or 

punish children who have been associated with armed forces or armed groups 

solely for their membership in such forces or groups.  

134. States should adopt and implement standard operating procedures for the 

immediate and direct handover of children from military custody to appropriate 

child protection agencies. 

135. States should ensure that children formerly associated with armed forces 

and armed groups receive appropriate rehabilitation and reintegration 

assistance and, where possible and in the best interests of the child, family 

reunification. Such assistance should take into account the specific situation and 

needs of girls associated with armed forces and armed groups in order to 

guarantee equal access to rehabilitation and reintegration assistance, as well as 

tailored measures.  

136. States and parties to armed conflict should not detain children arbitrarily, 

including for alleged offences by family members, intelligence gathering, 

ransom, prisoner swaps or for sexual exploitation.  

 

 6. National security  
 

137. The Independent Expert recommends that States facilitate the recovery and 

reintegration of children recruited by non-State armed groups designated as 

terrorist, recognizing such children as victims, and hold those who recruit and 

use them to account.  

138. States should explicitly exclude children from national counter-terrorism 

and security legislation and ensure that children suspected of national security 

offences are treated exclusively within child justice systems.  

139. States should ensure that counter-terrorism legislation with penal sanctions 

is never used against children peacefully exercising their rights to freedom of 

expression, freedom of religion or belief, or freedom of association and assembly.  

140. States should end all administrative or preventive detention of children and 

extended pretrial detention for counter-terrorism purposes.  

141. States should never use the gravity of an offence, even when linked to 

national security, as a justification for lowering the minimum age of criminal 

responsibility.  
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142. States should develop and apply a tailored and individual case management 

approach to children associated with non-State armed groups designated as 

terrorist.  

143. The Independent Expert further recommends that States take 

responsibility for child nationals who may be detained for security-related 

offences or association with armed groups, including children born to their 

nationals. States should take measures to prevent children from becoming 

stateless and, on the basis of the child’s best interests, facilitate the child’s return 

to their country of origin for rehabilitation, reintegration and/or prosecution, as 

appropriate, in full compliance with international law.  

 

 

 C. Follow-up 
 

 

144. The Independent Expert calls upon the General Assembly to ensure the 

development and maintenance of an international database containing all 

relevant data on children’s deprivation of liberty. In developing such a database, 

a common methodology, based on the study, needs to be applied in order to 

enhance comparative research. 

145. States are encouraged to establish focal points who regularly collect reliable 

data on all situations of children deprived of liberty per year and on a “snapshot” 

date.  

146. States are urged to develop national action plans aimed at an overall 

reduction in the numbers of children in detention and/or the elimination of 

detention for children. 

147. As deprivation of liberty constitutes a form of structural violence against 

children, the Independent Expert recommends that the detention rate of children 

in all situations covered by the study be considered in the implementation of 

target 16.2 of the Sustainable Development Goals.   

148. The phenomenon of the deprivation of liberty of children must remain on 

the agenda of the General Assembly, the Security Council and the Human Rights 

Council. All United Nations agencies, mandates and special mechanisms are 

called upon to play an active role in the implementation of the recommendations 

provided by the global study. The Independent Expert calls upon the General 

Assembly to consider appropriate and effective follow-up mechanisms aimed at 

disseminating the study findings and promoting its recommendations at the 

international, regional and national levels. 

 


