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I. Introduction

1.  The fourteenth session of the Ad Hoc Committee established by the General
Assembly in its resolution 51/210 of 17 December 1996 was convened in
accordance with paragraph 23 of General Assembly resolution 64/118. The
Committee met at Headquarters from 12 to 16 April 2010.

2. In accordance with paragraph 9 of General Assembly resolution 51/210, the
Ad Hoc Committee was open to all States Members of the United Nations or
members of the specialized agencies or of the International Atomic Energy Agency.

3. Atits 44th meeting, on 12 April 2010, the Committee, on the basis of previous
practice, decided that the members of the Bureau of the Committee at the previous
session would continue to serve in their respective capacities. The Bureau was thus
constituted as follows:

Chair:
Rohan Perera (Sri Lanka)

Vice-Chairs:
Maria Telalian (Greece)
Ana Cristina Rodriguez-Pineda (Guatemala)
Namira Nabil Negm (Egypt)

Rapporteur:
Andi Xhoi (Albania)

4.  Vaclav Mikulka, Director of the Codification Division of the Office of Legal
Affairs, acted as Secretary of the Ad Hoc Committee, assisted by George Korontzis
as Deputy Secretary. The Codification Division of the Office of Legal Affairs
provided the substantive services for the Committee.

5. At the same meeting, the Ad Hoc Committee adopted the following agenda
(A/AC.252/L.19):

1.  Opening of the session.
Election of officers.

2

3. Adoption of the agenda.
4 Organization of work.

5

Consideration of the questions contained in the mandate of the Ad Hoc
Committee as set out in paragraph 22 of General Assembly resolution
64/118 of 16 December 2009.

6.  Adoption of the report.
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6. The Ad Hoc Committee had before it the report on its thirteenth session.! It
also had before it the reports on its eleventh session, containing the proposal to
facilitate agreement on elements of an overall package, and on the sixth session,?
containing, inter alia, a discussion paper prepared by the Bureau on the preamble
and article 1 of the draft comprehensive convention on international terrorism;
informal texts of articles 2 and 2 bis, prepared by the coordinator; the texts of
articles 3 to 17 bis and 20 to 27 prepared by the Friends of the Chair; texts relating
to article 18, one circulated by the coordinator for discussion and the other proposed
by the States members of the Organization of the Islamic Conference; a list of
proposals made during the informal consultations on the preamble and article 1
appended to the report of the coordinator on the results of the informal consultations
in the Ad Hoc Committee; and two letters dated 1 and 30 September 2005 from the
Permanent Representative of Egypt to the United Nations concerning the convening
of a high-level special session of the General Assembly on cooperation against
terrorism.3

L Official Records of the General Assembly, Sixty-fourth Session, Supplement No. 37 (A/64/37).

2 Ibid., Sixty-second Session, Supplement No. 37 (A/62/37) and Fifty-seventh Session, Supplement
No. 37 (A/57/37 and Corr.1); see also the reports of the Ad Hoc Committee on its seventh to
tenth and twelfth sessions, ibid., Fifty-eighth Session, Supplement No. 37 (A/58/37); Fifty-ninth
Session, Supplement No. 37 (A/59/37); Sixtieth Session, Supplement No. 37 (A/60/37);
Sixty-first Session, Supplement No. 37 (A/61/37); and Sixty-third Session, Supplement No. 37
(A/63/37). See also the reports of the Working Group established at the fifty-fifth to sixtieth
sessions of the General Assembly (A/C.6/55/L.2, A/C.6/56/L.9, A/C.6/57/L.9, A/C.6/58/L.10,
A/C.6/59/L.10 and A/C.6/60/L.6). The summaries of the oral reports of the Chairman of the
Working Group established at the sixty-first, sixty-second, sixty-third and sixty-fourth sessions
are contained in documents A/C.6/61/SR.21, A/C.6/62/SR.16, A/C.6/63/SR.14 and
A/C.6/64/SR.14, respectively.

Letters dated 1 September (A/60/329) and 30 September 2005 (A/C.6/60/2) from the Permanent
Representative of Egypt to the United Nations addressed to the Secretary-General and the Chair
of the Sixth Committee, respectively.

w
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I1.

Proceedings

7. The Ad Hoc Committee held three plenary meetings: the 44th and 45th on
12 April and the 46th on 16 April 2010.

8. At the 44th meeting, the Ad Hoc Committee adopted its work programme and
decided to proceed with discussions in informal consultations and informal contacts.
At the 44th and 45th meetings, the Committee held a general exchange of views on
the draft comprehensive convention and on the question of convening a high-level
conference. The informal consultations regarding the draft comprehensive
convention on international terrorism were held on 12 and 13 April and informal
discussions were held on 12, 13 and 14 April. An informal summary of those
discussions, prepared by the Chair, appears in annex I to the present report. The
informal summary is intended for reference purposes only and not as a record of the
discussions.

9. On 12 and 16 April, the Coordinator of the draft convention, Maria Telalian
(Greece), made statements briefing delegations on the informal contacts held
intersessionally on 9 April 2010 and during the current session, respectively. A
summary of those reports, which appears for reference purposes only and not as a
record of discussions, is contained in annex II to the present report.

10. The informal consultations concerning the question of convening a high-level
conference under the auspices of the United Nations to formulate a joint organized
response of the international community to terrorism in all its forms and
manifestations were held on 13 April. An informal summary of those discussions,
prepared by the Chair, appears in annex | to the present report. The informal
summary is intended for reference purposes only and not as a record of the
discussions.

11. At the 46th meeting, on 16 April, the Ad Hoc Committee adopted the report on
its fourteenth session.
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I11.

Recommendation

12. At its 46th meeting, on 16 April, the Ad Hoc Committee decided to
recommend that the Sixth Committee, at the sixty-fifth session of the General
Assembly, establish a working group with a view to finalizing the draft
comprehensive convention on international terrorism and continue to discuss the
item included in its agenda by General Assembly resolution 54/110 concerning the
question of convening a high level conference under the auspices of the United
Nations.

10-32489
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Informal summary prepared by the Chair on the exchange
of views in plenary meeting and on the results of the
informal consultations

General

1.  During the general exchange of views at the 44th and 45th meetings of the
Ad Hoc Committee, on 12 April 2010, delegations reaffirmed their strong
condemnation of terrorism in all its forms and manifestations, committed by
whomsoever, wherever and for whatever purposes. They also emphasized that acts
of terrorism could never be justified under any circumstances. The assertion was
also made that terrorism should not be associated with any religion, race, culture,
ethnic or national group. Initiatives seeking to promote dialogue among
civilizations, cultures and religions were thus welcomed. It was noted that acts of
terrorism threatened the territorial integrity of States and their stability. Moreover,
terrorism was one of the main threats not only to international peace and security,
but also to human life and dignity, as well as to the functioning of democratic
institutions and that to counter it required a global and coordinated response.

2. Delegations stressed that the fight against terrorism should be conducted in
conformity with international law, including the Charter of the United Nations, as
well as with the relevant provisions of human rights, refugee and humanitarian law;
measures to counter it should also respect the rule of law. It was also pointed out
that there should be respect for human rights and fundamental freedoms in the work
of Security Council sanctions committees, while echoing the need to streamline
listing and de-listing procedures in order to guarantee due process and transparency.
Some delegations emphasized that combating terrorism should not be used as a
pretext for violating the prohibition of the use or threat of use of force, nor for
intervening in the affairs of sovereign States or violating human rights. Moreover,
the use of double standards in countering terrorism was cautioned against.

3. Some delegations underlined the importance of distinguishing between acts of
terrorism and the legitimate struggle of peoples in the exercise of their right to self-
determination. Citing particular examples, which they considered as constituting
State terrorism, some delegations viewed it as one of the most horrendous forms of
terrorism.

4. Some delegations urged States to fulfil their obligations under international
law in combating terrorism and to refrain from supporting terrorist activities,
including financing, encouraging and providing training. In particular, the necessity
to suppress the financing of terrorism was underlined. In this context, the
importance of countering drug trafficking, which served as a financial resource for
some terrorist groups, was highlighted. A call was also made for the adoption of
measures that would prevent the payment of ransoms to terrorist groups or groups
associated with them. In addition, attention was drawn to the challenges and
dilemmas posed by the phenomenon of suicide bombings.

5. Delegations underlined the central role of the United Nations as the
appropriate framework for the coordination of counter-terrorism efforts, and the
crucial role played by it system-wide, including in matters concerning technical
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assistance. General support was expressed for the United Nations Global Counter-
Terrorism Strategy, noting in particular that States had the primary responsibility for
its implementation. Some delegations welcomed the review of the Strategy. It was
also pointed out that the Strategy constituted an ongoing effort and a living
document, which should be updated and examined regularly, and that balance should
be maintained in the implementation of its four pillars. Some delegations also
expressed their support for the Counter-Terrorism Implementation Task Force and
welcomed its institutionalization.

6. Some delegations reiterated their call for a wider participation of States in the
various existing international counter-terrorism instruments. The need for
international cooperation, including in extradition and mutual assistance matters,
was highlighted. Delegations also gave examples of steps taken at the national,
regional and subregional levels to combat international terrorism.

7. Some delegations expressed their support for the proposal of Tunisia to
elaborate an international counter-terrorism code of conduct, as well as for the
proposal of Saudi Arabia to establish an international centre to combat terrorism,
under the auspices of the United Nations. Attention was also drawn to research
centres established at the regional level focusing on combating terrorism and the
need to have collaborative efforts and assistance.

Draft comprehensive convention on international terrorism

8. Comments on the draft comprehensive convention on international terrorism
were made at the 44th, 45th and 46th meetings and the informal consultations held
on 12 and 13 April 2010.

9. Delegations reiterated the importance they attached to the early conclusion of
the draft convention. In this context, references were made by some delegations to
the 2005 World Summit Outcome,? which had already called for the adoption of the
convention by the General Assembly during its sixtieth session. Thus, States were
urged to show flexibility and approach the negotiations in a spirit of compromise in
order to conclude work on the draft convention by consensus. The importance of
proceeding on the basis that “nothing is agreed until everything was agreed” was
also recalled.

10. Several delegations emphasized that the draft convention would fill gaps and
complement the existing sectoral conventions and thus effectively strengthen the
legal counter-terrorism framework. Referring to the law-enforcement nature of the
draft convention, as well as to the strengthened cooperation provisions, including
the aut dedere aut judicare regime thereunder, some delegations indicated that it
would serve as a useful tool in the prevention and suppression of international
terrorism and provide a practical framework for cooperation and coordination
among States.

11. Concerning the outstanding issues surrounding the draft convention, several
delegations stressed the need for the convention to include a clear definition of
terrorism. It was reiterated that it should distinguish between acts of terrorism and
the legitimate struggle of peoples in the exercise of their right to self-determination

a Resolution 60/1.
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under foreign occupation and colonial or alien domination. Some delegations
suggested that the draft convention should include the notion of State terrorism,
including acts committed by Governments against innocent civilians, while also
reiterating the relevance of previous proposals (see A/60/37, annex III). Moreover,
the view was expressed, subject to progress on draft article 18, that the definition
contained in draft article 2 of the draft convention might need to be reconsidered in
order to further emphasize the above concerns. In addition, at the 46th meeting, the
delegation of Nicaragua mentioned the need to address the question of armed groups
that are not part of the armed forces of a State but responding to it. Accordingly, a
proposal was made to add a paragraph 4 (e) to draft article 2. The proposal read as
follows:

Being in a position to control or direct effectively the actions of armed groups
not belonging to the armed forces of the State but responding to it, orders,
permits, or participates directly or indirectly in the planning, preparation,
initiation or execution of any of the offences set forth in paragraphs 1, 2 or 3
of the present article, in a manner incompatible with the purposes and
principles of the Charter of the United Nations.

It was also pointed out that the draft convention should cover activities undertaken
by the armed forces of a State that were not covered by international humanitarian
law. It was further suggested that the draft convention should address the root
causes of terrorism.

12.  While expressing a willingness to continue considering the 2007 elements of
an overall package made by the Coordinator relating to draft article 18, some
delegations reiterated their preference for the proposal circulated in 2002 by the
Organization of the Islamic Conference, which they considered better addressed
their concerns. Some other delegations expressed a preference for the proposal
circulated in 2002 by the former Coordinator. These delegations nevertheless
reiterated their willingness to seriously consider the 2007 elements of a package.
They took note of the fact that there was a certain momentum for a decisive step
forward and renewed interest in the 2007 elements of a package, including from
some that were not previously engaged. They expressed support for an approach that
did not seek to modify or create new obligations under international humanitarian
law and that ensured respect for those rules.

13.  According to another view, progress on the draft convention was predicated on
two principles, namely that the draft convention excluded from its scope the
activities of military forces of a State, which were already covered by other regimes,
and that it included activities undertaken by national liberation movements. It was
recalled that previously concluded counter-terrorism instruments, and in particular
the International Convention for the Suppression of Terrorist Bombings, had been
adopted based on such premises. The concern was expressed that the 2007 elements
of the package could introduce ambiguities with regard to the scope of application
of the draft convention that did not exist in the 2002 Coordinator’s text or in similar
provisions in the sectoral conventions. To move forward, it was necessary to agree
that the 2007 elements of a package did not attempt to modify these principles. As a
response to these concerns, it was suggested that an accompanying resolution could
provide an understanding with regard to the interpretation of the scope of
application of the draft convention.



A/65/37

14. Several delegations reiterated their support for the 2007 elements of a package
by the Coordinator and considered that it constituted a legally sound basis for
compromise. In their view, the 2007 elements of a package fully addressed the
concerns raised by delegations during the negotiations; it respected the integrity of
international humanitarian law and other international legal regimes, without
granting anyone impunity. It was observed that the activities of a member or of a
group of the military forces could fall under the draft convention if these activities
were unlawful. In this regard, it was pointed out that it was necessary to consider
draft article 2 and draft article 18 together to properly appreciate the inclusionary
and exclusionary elements. It was also pointed out that the “without prejudice”
clauses contained in paragraphs 1 and 5 of draft article 18 effectively left the right
to self-determination under international law intact. It would not be possible to go
any further without affecting existing legal principles. The view was also expressed
that, in addressing issues relating to self-determination, there was need for caution
not to revisit issues previously addressed in negotiated texts of important
declarations of the General Assembly, including the Declaration on the Granting of
Independence to Colonial Countries and Peoples (resolution 1514 (XV)) and the
Declaration on Principles of International Law concerning Friendly Relations and
Cooperation among States in accordance with the Charter of the United Nations
(resolution 2625 (XXV)). Recalling that the draft convention was a law-enforcement
instrument based on an aut dedere aut judicare regime, the view was also expressed
that the notion of State terrorism must be avoided. While several delegations
expressed their willingness to consider the 2007 elements of a package as a basis for
negotiations, it was also emphasized that they needed to be considered as a package
and that delegations should not be able to pick and choose among the suggested
elements. Some delegations also stressed that work should focus on draft article 18
relating to the scope of application of the draft convention. It was pointed out that it
would be unwise to reopen texts elsewhere in the draft convention that had, in
principle, already been agreed upon. In this connection, the point was made that if
consensus was not garnered around the 2007 elements of a package it would mean
starting the process all over again.

15. Referring to the suggestions made by the Coordinator at the 2009 working
group of the Sixth Committee, some delegations expressed support for the proposal
to place draft article 18 closer to draft article 2, as well as to address certain
outstanding issues in an accompanying resolution. It was also pointed out that the
title of the draft convention could be decided upon at the end of the negotiating
process.

16. In response to the positions and concerns expressed during the general debate
and the informal consultations on 12 and 13 April 2010, the Coordinator suggested
that draft paragraph 5 of the 2007 elements of a package could be moved up to
become paragraph 2 if it helped to better locate the relationship with the principles
referred to in paragraph 1, including the right to self-determination.

17. Furthermore, in response to a request for clarification with regard to her
statement of 12 April (see annex II.A below), the Coordinator emphasized that her
explanations of the aim of the elements of a package had been consistent throughout
the deliberations. She reiterated that the 2007 elements of a package built on
existing language and that the additional elements were presented to bridge the
divergent views among delegations, which were best reflected in the two proposals
circulated in 2002. The new paragraph 5 of draft article 18 was meant to clarify and
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provide further guidance to these two proposals. She had used the word “proposals”
in plural to make it perfectly clear — and this was the essence of her statement of
12 April — that legally the 2002 proposals were not fundamentally different. Both
proposals contained statements of principles with regard to the delineation between
the draft convention and international humanitarian law. The main purpose of the
additional elements of the 2007 elements of a package was to further clarify this
delineation and ensure that the integrity of international humanitarian law was
respected. The Coordinator also reiterated that the 2007 elements should be
understood as a package.

18. Following the report of the Coordinator on the results of the bilateral contacts
during the current session (see annex II.B below), statements were made in which
delegations urged one another, in particular, to come prepared for a substantive
debate in the context of a working group of the Sixth Committee during the sixty-
fifth session of the General Assembly so that decisive steps could be taken towards
the completion of work on the draft convention.

Question of convening a high-level conference

19. During the 44th meeting on 12 April 2010 and the informal consultations on
13 April, the sponsor delegation of Egypt underscored the importance of holding a
high-level conference under the auspices of the United Nations to formulate a joint
organized response of the international community to terrorism in all its forms and
manifestations, as soon as possible. The Conference could consider the question of
terrorism in all its aspects, including to reach a specific definition of terrorism that
differentiated between legal rules to combat terrorism and international
humanitarian law, as well as address the root causes of terrorism. It could also focus
on the importance of education, communication, human rights and the rule of law in
countering terrorism. The delegation of Egypt pointed out that its proposal had the
support of the Movement of the Non-Aligned Countries, the Organization of the
Islamic Conference, the African Union and the League of Arab States. It was further
stressed that terrorism should not be linked to any religion and that dialogue should
be supported in this respect. The delegation of Egypt re-emphasized the importance
of not linking the issue of an international conference with the completion of the
convention.

20. During the 44th and 45th meetings, on 12 April, as well as during the informal
consultations on 13 April, several delegations reiterated their support for the holding
of a high-level conference. Some delegations highlighted that such a conference
would provide the opportunity to agree on a definition of terrorism and identify the
root causes, and would serve as a platform to resolve other outstanding issues and
reconcile positions among delegations. While some delegations underlined that the
convening of a high-level conference should not be linked to the conclusion of the
negotiations on the draft comprehensive convention, some other delegations
mentioned that the conference should only be convened or the question of its
convening considered following an agreement on the comprehensive convention. It
was mentioned that such a conference would present an excellent opportunity to
promote participation in the convention, to discuss the needs of technical assistance
and to coordinate among States parties.
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Reports on the informal contacts on the draft
comprehensive convention on international terrorism

Summary of the briefing on the results of intersessional
informal contacts

1.  In her statement on the intersessional informal contacts on the outstanding
issues on the draft comprehensive convention on international terrorism, the
Coordinator of the draft convention, Ms. Telalian (Greece), reported that she was
encouraged by an increase in the number of delegations that had sought to touch
base with her intersessionally in comparison to previous years. One round of formal
bilateral contacts with interested delegations had also been organized on 9 April.
The aim of such contacts, announced in the Journal of the United Nations, was to
obtain a clearer picture on positions of delegations on the outstanding issues, and on
the negotiation process as a whole.

2. Referring to the elements of a possible package that were presented in 2007,
the Coordinator recalled that in the past, beginning in 2007, she had offered the
background and rationale for those elements, as well as provided additional
clarifications. She stressed that those observations remained valid.

3. The Coordinator further recalled that during the 2009 working group of the
Sixth Committee she had put forward some suggestions for consideration with the
purpose of advancing the work to conclude the draft convention. First, it had been
suggested that article 18 be placed closer to article 2. This was intended to faithfully
reflect the link between the inclusionary elements in article 2 and the exclusionary
elements, by way of applicable law and “without prejudice” clauses, as was
currently reflected in draft article 18. Second, as a way of managing expectations, it
had been suggested that the title of the draft convention be changed, including the
suggestion that the title be “United Nations Convention for the Prevention and
Suppression of International Terrorism”. Third, it had been suggested that some of
the concerns that had been raised during the negotiations be captured in an
accompanying resolution. She considered it premature, for now, to deal with the
exact content of such a resolution, which would be negotiated depending on the
final outcome on the outstanding issues. She nevertheless reminded delegations that
there were precedents where an accompanying resolution had incorporated
understandings aimed at clarifying some unresolved issues.

4. The Coordinator further reported that in her contacts with delegations, they
had all affirmed the importance that they attached to the conclusion of the draft
convention. It was recalled that, since 2007, in the course of the negotiations, things
had moved forward in the sense that there was a text on which views of delegations
had been sought. Listening to delegations reiterating their concerns and positions
with regard to draft article 18, the Coordinator reported that she had become
convinced that the positions, from a legal perspective, were not that far apart as
might appear. Referring back to where things stood in 2002, she observed that there
seemed to be two key differences and that those differences were best reflected in
the text of draft article 18 proposed by the former Coordinator and the text by the
Organization of the Islamic Conference, found in the 2002 report of the Ad Hoc
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Committee (A/57/37). Those differences related to the terms used in paragraphs 2
and 3:

The first related to the use of the terms, in one case, “the activities of armed
forces during an armed conflict” and, in another case, the terms “the activities
of the parties during an armed conflict, including in situations of foreign
occupation”.

The second related to the terms found in paragraph 3, “inasmuch as they are
governed by other rules of international law” in one instance and “inasmuch as
they are in conformity with international law” in another.

5.  Addressing the first point of difference, the Coordinator emphasized that it had
always been understood that the draft convention would co-exist, in particular, with
three already established international legal regimes, namely, the law of the Charter
of the United Nations, international humanitarian law and the law relating to
national and international security. The challenge for the negotiators had always
been to elaborate a legal framework for combating international terrorism in a way
that would not adversely affect the already existing regimes. If there was any
agreement at all on the approach it was in the fact that it was essential not to
encroach upon any of those regimes. It was recalled that the necessity to preserve
the integrity of international humanitarian law had been reiterated throughout the
discussions by many delegations. Any attempt to rectify what some might consider
gaps or deficiencies in that regime should be avoided.

6.  The Coordinator added that the language of the exclusionary clauses of present
draft article 18 had been carefully negotiated over a period of time, starting with the
International Convention for the Suppression of Terrorist Bombing. The key terms
“armed forces” and “armed conflict”, as recalled in paragraph 2, were terms that are
governed by international humanitarian law and had, in that context, taken on very
specific meanings. The discussions on the outstanding issues thus far, to some
extent, mirrored the debates that occurred when those terms were negotiated in the
context, in particular, of the 1949 Geneva Conventions and the 1977 Additional
Protocols. Both the term “armed forces” and the term “armed conflict” had been
thoroughly discussed during the various conferences. Attention was drawn to the
commentaries to the 1949 Geneva Conventions, and in particular with regard to
common articles 2 and 3, as well as the commentaries to the 1977 Additional
Protocols, especially article 1, paragraph 4, and article 43 of Protocol I, which
revealed the extent to which those terms had developed and progressed in the
context of international humanitarian law. The usage of the phrase “armed forces of
a Party to a conflict” in Protocol I exemplified a transition from a purely statist
construction. Accordingly, when the terms “the activities of armed forces during an
armed conflict” or “the activities of the parties during an armed conflict” were used,
the rich history in international humanitarian law had to be borne in mind.

7.  While differences regarding the interpretation of those terms and their scope
might exist, those differences, if at all, could and should not be resolved in the
context of the current negotiations. If an attempt was made to give a new meaning to
them, injustice would be done to those involved in the negotiations and to the
integrity of international humanitarian law.

8. The Coordinator considered that with the application of a good faith
understanding of the development of those terms, as could be seen from the

11
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commentaries, the direction to which the negotiators had intended to point ought to
be understood. She stressed that such an understanding ought to assist delegations to
avoid tilting the balance for or against past views, or to reinterpret the scope and
meaning of those terms. That was why the negotiators had elected to use a
convoluted but nevertheless important phrase “as those terms are understood under
international humanitarian law, which are governed by that law” to qualify the
activities of armed forces during an armed conflict. To the extent that the principle
that international humanitarian law would govern had been agreed upon, going any
further in the draft convention would have an effect on that very principle: the “New
York law” would be amending the “Geneva law”.

9.  Concerning the second point of difference, the Coordinator observed that the
contours of national and international security law were broad. There were certain
areas where the position was clear: such was the case where, under military law,
jurisdiction follows the soldier, practically the case in all States. It was no secret
that a vast majority of States would object to the idea of placing members of their
military forces under the jurisdiction of another State. During the recent discussions
on criminal accountability of United Nations officials and experts on mission, such
a position was being reiterated in different ways. Another clear situation was where
immunity ratione personae or immunity ratione materiae would be implicated.

10. It was further noted that in some other cases, the scope of national and
international security law might be obscure. This was not because impunity was
considered desirable. On the contrary, it was recalled that paragraph 4 of draft
article 18 pointed to the opposite conclusion. Rather, it was because the law might
still be developing. The phrase “inasmuch as they are governed by other rules of
international law” was carefully chosen by the negotiators to capture such
considerations.

11. The Coordinator recalled that it was against the above background that the
2007 add-ons had to be appreciated. The 2007 elements of an overall package had
been developed following extensive consultations among delegations to clarify
further the general approach of the principles on which negotiations had proceeded.
They were not intended to provide any additional obligations to the 2002 proposals,
nor did they seek to modify obligations of States that they already had under
international humanitarian law.

12. In concluding, the Coordinator stated that during the past year, several
delegations had increasingly emphasized the necessity to take decisive steps forward
on the draft convention and bring the long-standing negotiation process to a closure.
She was of the view that, with the elements of a compromise package and the
suggestions that had been put forward during the 2009 working group of the Sixth
Committee, the necessary tools existed to fulfil the Committee’s mandate.

Summary of the briefing on the results of informal contacts during
the fourteenth session

13. In her statement of 16 April on the informal contacts held during the current
session, the Coordinator of the draft convention noted that further bilateral contacts
with delegations had been held on 13 and 14 April 2010. She reported that
delegations had reiterated the importance they attached to the conclusion of the draft
convention and their continued readiness to remain engaged in the process to
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resolve the remaining outstanding issues. She was particularly encouraged by a
renewed tone and willingness to work on the basis of the elements of the proposed
package as outlined in 2007 and indicated that the bilateral contacts had also been
an opportunity for delegations to seek further clarifications, including on her
previous briefing on the results of intersessional informal contacts.

14. The Coordinator reiterated that the observations she had made in the past
regarding the background and rationale for the elements of an overall package, as
well as providing additional clarifications, remained valid. It was recalled that
delegations had stressed that the integrity of international humanitarian law should
be respected and preserved, and that the draft convention should not prejudice or
attempt to modify existing provisions of that law. In addition, in the same vein, it
was said that, under international humanitarian law, the draft convention would not
impose obligations on States parties by which they were not already bound. It was in
the spirit of the above considerations that the elements of the overall package had
been introduced in 2007. The observations therefore provided important additional
clarifications to the differences that existed.

15. To delegations querying the accompanying resolution, the Coordinator
reported having said that the approach of addressing, in an accompanying
resolution, some outstanding issues, or reflecting particular understandings when
negotiating a text, had been used elsewhere in previous negotiations on matters of a
legal nature. She encouraged delegations to start thinking about these issues so that
it would be easy to put ideas on paper at the appropriate time.

16. The Coordinator further mentioned the concerns communicated by delegations
about some suggestions or comments which they perceived as attempts to
reintroduce proposals based on notions that had not found favour in the past.
Underlining that there was a risk of losing sight of the overall picture, as the focus
since 2002 was on the outstanding issues, the Coordinator reminded delegations of
what had so far been achieved, as follows:

(a) Since the work of the Ad Hoc Committee began in 1997, delegations had
not shied away from confronting confounding questions arising as a result of the
consequent relationship between the scope of application in successive instruments
elaborated by the Committee and other fields of international law, as well as
domestic law. The overarching scheme that had been adopted, however, was to focus
efforts on the elaboration of a criminal law enforcement instrument targeted at
individual criminal responsibility and based on enhanced international cooperation
on the basis of an aut dedere aut judicare regime.

(b) The inclusionary elements of draft article 2 and the exclusionary
elements of draft article 18 offered the text of a legal definition of acts of terrorism
suitable for a criminal law enforcement instrument, which the draft convention was
intended to be.

With regard to draft article 2, which covers a whole range of persons who might
plausibly be involved in a criminal enterprise, the Coordinator recalled that its scope
ratione personae covered (1) any person (who unlawfully and intentionally); (2) a
person who makes a credible and serious threat; (3) a person who makes an attempt
to cause; (4) a person who contributes as a member of a group of persons; (5) a
person who participates as an accomplice; and (6) a person who organizes or directs
others. In addition, in draft article 9, each State party, in accordance with its
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domestic legal principles, had a possibility of holding legal entities other than
natural persons liable for offences referred to in article 2. Such liability may be
criminal, civil or administrative. The scope ratione materiae covered in draft article 2
linked all persons listed to a very specific criminal enterprise or activity, namely
causing (a) death or serious bodily harm to any person; or (b) serious damage to
public or private property, including a place of public use, a State or government
facility, a public transportation system, an infrastructure facility or to the
environment; or (c) damage to property, places, facilities or systems referred to in
(b) above, resulting or likely to result in major economic loss. However, it was not
enough that criminal acts as contemplated, once consummated, would be called acts
of terrorism. The purpose of the conduct, by its nature or context should be to
intimidate a population, or to compel a Government or an international organization
to do or to abstain from doing any act. This was the essential value added to the
scope ratione materiae.

The Coordinator also recalled that, on many occasions, it had been stressed that
draft article 2 was closely linked to draft article 18, which was exclusionary and
formulated as “without prejudice” and applicable law clauses. In this regard,
reference was made to the suggestions made by the Coordinator in 2009, in the
context of the working group of the Sixth Committee, that draft article 18 should
eventually be placed closer to draft article 2, to become draft article 3. It had also
been stressed that draft article 18 ought to be read and understood as an integral
whole. Paragraph 1 of article 18 generally safeguarded other rights, obligations and
responsibilities of States, peoples and individuals under international law; that
formulation would include the right of peoples to self-determination. Moreover,
paragraph 1 should be read together with the additional paragraph 5 of the elements
of the overall package, which sought to further clarify those particular aspects in the
context of international humanitarian law and projected the clear demarcation
between the draft convention and activities governed by international humanitarian
law.

The Coordinator further underlined that it was common knowledge that an entirely
different legal regime, already well established, addressed the activities of armed
forces during armed conflict and that this was also the rationale behind paragraph 2
of draft article 18. She recalled that she had drawn attention to the broad
understanding of the meaning of “armed forces” and “armed conflict” within the
context of developments in international humanitarian law, as reflected in the
relevant commentaries to the 1949 Geneva Conventions and the 1977 Additional
Protocols (see sect. A above). International humanitarian law governed these
activities, including by prohibiting certain conduct during armed conflict and
criminalizing acts that were committed in breach of such law. The Coordinator
further mentioned that paragraphs 3 and 4 of draft article 18 excluded the activities
undertaken by the military forces of a State in the exercise of their official duties.
The exclusion of military forces of a State had specific qualifiers to safeguard
against impunity and it was understood that other laws would apply. The elements of
the overall package offered further clarity as regards the need to address impunity,
with an additional preamble and some language to paragraph 4 of draft article 18.

(c) While draft article 2, read in conjunction with draft article 18, constituted
the core provisions of the draft instrument, the Coordinator recalled that the draft
convention contained additional treaty obligations for States. For instance, draft
article 8 of the draft provided specific obligations for States parties in the prevention
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of the offences set forth in article 2, including the taking of all practicable measures
to prevent and counter preparations for the commission of the offences referred to in
article 2, as well as obligations to cooperate, in particular in the exchange of
information.

17. The Coordinator concluded by stating that delegations were more united than
divided on such delicate issues. The contacts held with many delegations during the
current session showed that there was political will to finalize those negotiations
and adopt the draft convention, preferably during the sixty-fifth session of the
General Assembly. The 2007 elements of the package emerged from a long and
arduous process, as a result of the collective work of delegations. The elements and
the additional explanations made since 2007 provided delegations with sufficient
information to better understand the context and rationale of their efforts. On that
basis, delegations ought to be ready to take the necessary decisions and move
forward.
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