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INTRODUCTION

1. The present report of the United Nations Commission on International Trade Law covers th e
Commission’sthirtieth session, held at Viennafrom 12 to 30 May 1997.

2. Pursuant to General Assembly resolution 2205 (XXI) of 17 December 1966, this report is submitted
to the Assembly and is aso submitted for comments to the United Nations Conference on Trade an d

Development.



I. ORGANIZATION OF THE SESSION

A. Opening of the session

3. The United Nations Commission on International Trade Law (UNCITRAL) commenced itsthirtieth
session on 12 May 1997. The session was opened by Mr. Hans Corell, Under-Secretary-Genera for Legal
Affairs, the Legal Counsdl.

B. Membership and attendance

4.  TheGenerd Assambly, by itsresolutio n 2205 (XX1), established the Commission with a member-ship
of 29 States, elected by the Assembly. By its resolution 3108 (XX V111) of 12 December 1973, the Genera
Ass=mbly increased the membership of the Commission from 29 to 36 States. The present members of the
Commission, eected on 4 Novemb er 1991 and on 28 November 1994, are the following States, whose term
of office expires on the last day prior to the beginning of the annual session of the Commission in the year
indicated:*

Algeria(2001), Argentina (1998), Australia (2001), Austria (1998), Botswana (2001), Brazil (2001),
Bulgaria (2001), Cameroon (2001), Chile (1998), China (2001), Ecuador (1998), Egypt (2001) ,
Finland (2001), France (2001), Germany (2001), Hun gary (1998), India (1998), Iran (Islamic Republic
of) (1998), Italy (1998), Japan (2001), Kenya (1998), Mexico (2001), Nigeria (2001), Poland (1998),
Russian Federation (2001), Saudi Arabia (1998), Singapore (2001), Slovakia (1998), Spain (1998),
Sudan (1998), Thailand (1998), Uganda (1998), United Kingd om of Great Britain and Northern Ireland
(2001), United Republic of Tanzania (1998), United States of America (1998) and Uruguay (1998).

5. With the exception of Botswana and Egypt, al members of the Commission were represented  at the
Session.

6. The session was attended by observers from the following States: Angola, Azerbaijan, Bangladesh ,
Bdarus, Balivig, Burkina Faso, Canada, Colombia, Croatia, Cyprus, Czech Republic, Gabon, Greece, Holy

See, Indonesia, Irag, Irdand, Israel, Kuwait, Lebanon, Morocco, Netherlands, Oman, Paraguay, Peru ,
Republic of Korea, Romania, Sweden , Switzerland, Tgjikistan, Tunisia, Turkey, Turkmenistan, Ukraine and

Venezuela

7. Thesession was also attended by observers from the following international organizations:

(8 United Nations system

World Bank
United Nations Industrial Development Organization

(b) Intergovernmental organizations

Hague Conference on Private International Law
League of Arab States
Organisation for Economic Co-operation and Development



(©

International non-governmental organizations invited by the Commission

Cairo Regiona Centre for International Commercial Arbitration

European Banking Federation

Group of Thirty

Ingtitute of International Business Law and Practice of the International Chamber o f
Commerce

International Association of Insolvency Practitioners

International Association of Lawyers

International Bar Association

International Women's Insolvency and Restructuring Confederation

8. The Commission was appreciative of the fact that international non-governmental organizations that
had expertise regarding the major items on the agenda of th e current session heeded the invitation to take part
in the session. Being aware that it was crucia for the quality of texts formulated by the Commission tha t
relevant non-governmental organizations should participate in the sessions of the Commission and it s
working groups, the Commission reguested the Secretariat to continue to invite such organizationsto it s
sessions based on their particular qualifications.

C. Election of officers?

9. The Commission eected the following officers:

Chairman: Mr. Joseph Fred Bossa (Uganda)

Vice-Chairmen: Mr. Ricardo Sandoval Lépez (Chile)

Mr. Janusz Krzyzewski (Poland)
Mr. Manuel OlivenciaRuiz (Spain)

Rapporteur: Mr. Ter Kim Cheu (Singapore)
D. Agenda

10. Theagendaof the session, as adopted by the Commission at its 607th meeting, on 12 May 1997, was

asfollows:
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Opening of the session.

Election of officers.

Adoption of the agenda.

Cross-border insolvency.

Privately financed infrastructure projects.

Electronic commerce.

Receivables financing: assgnment of receivables.

Monitoring implementation of the 1958 New Y ork Convention.
Caselaw on UNCITRAL texts (CLOUT).

Training and assistance.



11. Statusand promotion of UNCITRAL legal texts.

12. Genera Assembly resolutions on the work of the Commission.
13. Other business.

14. Date and place of future meetings.

15. Adoption of the report of the Commission.

E. Adoption of the report

11. At its 630th and 631st meetings, on 30 May 1997, the Commission adopted the present report b y
consensus.



1. DRAFT UNCITRAL MODEL LEGISLATIVE PROVISIONS
ON CROSS-BORDER INSOLVENCY

A. Background

1. Draft Model Legidative Provisions

12. After a preliminary discussion by the Commission in 1993 of practical problems caused by th e
disharmony among nationd laws governing cross-border insolvency, the Commission requested an in-depth
study on the desirability and feasibility of uniform rulesin that area of law. * That discussion was suggested
by the Secretariat as aresult of proposals made at the UNCITRAL Congress held in 1992 under the theme
"Uniform Commercid Law in the Twenty-first Century”. * Prior to the decision to undertake work on
cross-border insolvency, UNCITRAL and the Int ernational Association of Insolvency Practitioners (INSOL)
held a Colloquium on Cross-Border Insolvency at Viennafrom 17 to 19 April 1994, involving insolvency
practitioners from various disciplines, judges, government officials and representatives of other interested
sectors, including lenders. The suggestion arising from the Colloquium was that work by the Commission
should, at least @t theinitia stage, have the limited but useful goal of facilitating judicial cooperation, court
access for foreign insolvency administrators and recognition of foreign insolvency proceedings. °
Subsequently, an international meeting of judges was held specifically to dicit their views on work by the
Commission in that area (UNCITRAL-INSOL Judicial Colloguium on Cross-Border Insolvency, held a t
Toronto, Canada, from 22 to 23 March 1995). Theview of the participating judges and government officials
was that it would be worthwhile for the Commission to provide a legidative framework for judicia |
cooperation, court access for foreign insolvency administrators and recognition of foreign insolvenc y
proceedings.®

13. Atitstwenty-eighth sesson, in May 1995, the Commission exp ressed its appreciation for the assistance
provided by INSOL and considered th at it would be worthwhile to prepare uniform legidative provisions on
judicia cooperation in cross-border insolvencies, on court access for foreign insolvency administrators and
on recognition of foreign insolvency proceedings. ” The task of preparing such uniform provisions wa's
entrusted to one of the Commission’s three intergovernmental working groups, which for  this project was
named the Working Group on Insolvency Law.

14. The Working Group devoted four two-week sessionsto the work on the project. 8

15. Atitsnineteenth and twentieth sess ons, the Working Group considered the question of the form of the
indrument being prepared. A number of views and arguments were considered in favour of preparing model
provisions for national legidation, model provisionsfor an internationa treaty, and an international treaty.
After considering the various views, the Working Group decided to continue and complete its work on the
draft Model Provisions. That would not exclude the possibility of undertaking work towards model treaty
provisions or a convention on judicial cooperation in cross-border insolvency, if the Commission at alater
stage so decided (A/CN.9/422, paras. 14-16, and A/CN.9/433, paras. 16-20).

16. Attheclose of itstwenty-first session, in January 1997, the Working Group noted that it would have
wished to have more time available for completing itsrevie w of the draft. Y et it decided, in line with the hope
expressed by the Commission & itstwenty-ninth se ssion,® to submit the draft UNCITRAL Model Provisions
on Cross-Border Insolvency to the Commission for consideration and completion at itsthirtieth session, in
1997 (A/CN.9/435, para. 16).



17. After the twenty-first session of the Working Group, the Second UNCITRAL-INSOL Multinational
Judicia Colloguium on Cross-Border Insolvency was held from 22 to 23 March 1997 in conjunction with
the 5th World Congress of the International Association of Insolvency Practitioners, held at New Orleans,
United States of America, from 23 to 26 March 1997.

18. It was reported at the thirtieth session of the Commission that the Colloquium was attended b y
45 judges, judicial administrators and government officials from 20 countries. The participants discusse d
issues of cross-border insolvency from the judicial perspective. The two dominant issues were the practice
of judicial cooperation in cross-border insolvency cases and the draft Model Provisions as prepared by the
Working Group.

19. Reportsof anumber of casesin which judicial cooperation had in fact occurred had been given by the
judgesinvolved in the cases. From those reports a number of points emerged, which might be summarized
as follows: (a) communication between courts was possible, but should be done carefully and wit h
appropriate safeguards for the protection of substantive and procedural rights of the parties ;
(b) communication should be done openly, with advance notice to the partiesinvolved and in the presence
of those parties, except in extreme circumstan ces, (€) communications that might be exchanged were various
and included exchanges of forma court orders or judgements, supply of informal writings of genera |
information, questions and observations; transmission of transcripts of court proceedings; (d) means o f
communication included telephone, fax, electronic mail facilities and video; and (€) where communication
was necessary and was intelligently used, there could be considerable benefits for the personsinvolved in,
and affected by, the cross-border insolvency.

20. Itwasfurther reported that evenin the absence of communication between courts, the salutary goals of
coordination of insolvency proceedings might still be achieved, for example, through protocols betwee n
insolvency adminigtrators and agreements to utilize the principles contained in the Cross-Border Insolvency
Concordat prepared by the International Bar Association.

21. As to the draft Model Provisions, there was general agreement that the implementation of suc h
legislation would give useful formal foundation to the communication process developed by the courtsi n
some countries. The Colloquium expressed recognition for the high degree of cooperation achieved within
the UNCITRAL Working Group on Insolvency Law during the preparation of the draft. Participant s
welcomed providing the necessary legidative basis for foreign insolvency administrators to have easier and
quicker accessto courts, which was extr emely important in cases of cross-border insolvency. Providing such
access was seen as a matter of common sense. It was aso observed that, even though the draft Mode |
Provisions had not yet been finalized by the Commission, the draft could aready be referred to as showing
the way in which cases of cross-border insolvency could be dealt with.

22. A further observation & th e Colloquium was that old methods of dealing with cross-border insolvency
would not be sufficient when parties and courts were faced with the difficulties of rescuing a corporat e
enterprisein two or more Stat es smultaneoudly. What was required was a new spirit which had to be one of
cooperation, where each jurisdiction was prepared, where appropriate, to defer to the other and where each
jurisdiction was sensitive to the concerns of the other. It was considered that the best way to ensure that the
judges were able to cooperate was to give them the statutory authority to do so, aswas doneinthe Modd
Provisions. It was generally considered that the Model Provisions, when enacted, would congtitute a major
improvement in dealing with cross-border insolvency cases.



2. Draft Guide to Enactment of the UNCITRAL Modd Legidative
Provisions on Cross-Border Insolvency

23. The Commission considered that, in order to make the model legidative text adopted by th e
Commission amore effective tool for modernizing int ernational aspects of insolvency law, it would be useful
to formulate aguide des gned to assist States in enacting and applying the Model Provisions. Such aguide,
which should contain background and explanatory information to the Model Provisions asawhole and to
individua arti cles, would be directed primarily to executive branches of Governments and legidators using
the Mode Provisionsin preparing the necessary legidative revisions, but would also provide useful insight
and information to other users of the text such as academics, judges and practitioners. The guide might also
assist Statesin considering which, if any, of the provisions should be varied in order to be adapted toth e
particular national circumstances.

24. Atthecurrent sesson, the Commission had before it the draft Guide to Enactment of the UNCITRAL
Mode Provisonson Cross-Border Inso [vency, prepared by the Secretariat (A/CN.9/436). (For the decision
of the Commission on the preparation and publication of the Guide, see paragraph 220 below.)

B. Consideration of the draft Model L egidative Provisions

1. Generd remarks

25. Strong support was expressed in the Commission in favour of the genera aims and principles of the

Modd Provisons. It wasgenerally considered that the text under discussion constituted arealistic approach

to issues of cross-border insolvency, which in many countries were in urgent need of legidative regulation.
2. Form of instrument

26. The Commisson recdled the considerations by the Working Group on Insolvency Law on whether the
text should be prepared as model legidation or as atreaty or model treaty (A/CN.9/422, paras. 14-16, and
A/CN.9/433, paras. 16-20). The pre vailing view was that the text should be completed as model legidation,
the form that, because of its flexibility, was best suited to induce in the shortest possible time harmonized
modernization of national laws in the area of cross-border insolvency, an area of law that hitherto had not
been subject to unification. However, the view was aso expressed that a legidative text on internationa |
judicial cooperation required a high degree of uniformity and had to include the requirement of reciprocity,
which could only be achieved by an international treaty and not by model legidation, from which the States
could deviate when enacting it. On that basi's, a suggestion was made that, after completing the work on the
draft Modd Provi sions, the Commission should consider the desirability and feasibility of preparing model
treaty provisions or adraft treaty on judicia cooperation in cross-border insolvency. (The deliberations of
the Commission on that suggestion are reflected below in paragraphs 223 and 224.)

3. Consideration of draft articles

27. The Commission took as the basis of its considerations the draft UNCITRAL Model Provisionso n
Cross-Border Insolvency as contained in the annex to document A /CN.9/435. The considerations commenced
with draft article 14, because it was thought that finalizing articles 14 to 17 (recognition of foreig n
proceedings and consequences of recognition) would facilitate agreement on other provisions.

28. A drafting group was established by the Commission with the task of implementing the Commission’s
decisions, reviewing the drafting aspects of the text as a whole, and ensuring concordance among the s x
language versions of the text.



Article 14. Grounds for refusing recognition

29. Thetext of the draft article as considered by the Commission was as follows:

"[Subject to article 6,] recognition of aforeign proceeding and of the appointment of the foreign
representative may be refused only where:

"(a) the foreign proceeding is not a proceeding as defined in article 2(a) or the foreig n
representative has not been appointed within the meaning of article 2(d); or

“(b) ..*

"* Subparagraph (b) would be the appropriate location for including any additional ground fo r
refusing to recognize aforeign proceeding, should the Commission so decide.”

30. It was suggested to add to the current wordi ng of draft article 14 the following two subparagraphs. *(b)
the application is not made before [a] [the] Court having competence pursuant to article 4"; and "(c) th e
application does not satisfy the requirements provided for in article 13". It was said that the purpose of the
article, as supplemented by the suggested subparagraphs, was to indicate that, if recognition was not contrary
to the public policy of the enacting State, if the application was submitted to the competent court and if the
application met the requirements set out in article 13, the court was obligated to grant recognition.

31. While general agreement was expressed with the substance of the suggestion, the propose d
subparagraph (b) was criticized because it interfered with the procedures governing cases where  the court
received an application but was not competent to deal with it. Under those procedures the court might, for
example, be directed to transmit the application to the competent court or to give the party the opportunity
to correct the mistake. The Commission agreed with the criticism and, in order to express more clearly the
purpose of articles 13 and 14, which was to establish a system of quasi-automatic recognition whereth e
conditions established by the Model Provisions were met, decided that article 14 should read along th e
following lines, subject to review by the drafting group:

"Subject to article 6, aforeign proceeding shall be recognized if the foreign representative
applying for recognition has been appointed within the meaning of article 2(d), if the foreig n
proceeding is a proceeding within the meaning of article 2(a), if the application meets th e
requirements of article 13(2) and (7), and if the application has been submitted to the cour t
referredtoin article 4."

32. A suggestion was made that public policy should only appear in article 14 (as aground for refusal of
recognition) and not asagenera reser vation applicable to other actions that might be taken under the Model
Provisons. It was said that it was not appropriate to subject to the reservation of public policy, for example,
access by the foreign representative to courts of  the enacting State, which was not conditioned on recognition
of the foreign proceeding. The Commission, however, considered that article 6 should provide a genera |
public policy reservation for any action governed by the Model Provisions. It was agreed that the concept
of public policy in articles 6 and 14 should be the same. As to the exact formulation of the concept, th e
decision was postponed until the consideration of article 6 (see paragraphs 170-173 below).

33. Inthecontext of the discussion of article 14, a proposal was made to include a new paragraph in article
14 providing that recognition of aforeign proceeding should be granted only to such limited effects as were



consistent with the purposes of ensuring coordination of proceedings under the provisions (yet to b e
formulated) on coordination between a pending main proceeding in the enacting State and a subsequen t
application for recognition of a foreign main or non-main proceeding. The Commission postponed th e
condderation of that matter to alater time, when it would consider provisions on concurrent proceedings (see
paragraphs 106-110 below).

Article 15. Relief upon application for recognition of aforeign proceeding

34. Thetext of draft article 15, as considered by the Commission, was asfollows:

"(1) From thetime of filing an application for recognition until the application is decided upon, th e
court may, at the request of the foreign representative, where necessary to protect the assets of th e
debtor or the interests of the creditors, grant any relief mentioned in article 17.

"(2) [Insert provisions (or refer to provisionsin force in the enacting State) relating to notice].

"(3) Unless extended under article 17(1)(c), the relief granted under this article terminates when the
application for recognition is decided upon.

"(4) The court may refuse to grant relief under this article if such relief would interfere with th e
administration of aforeign main proceeding."

Generd remarks

35. Itwasnoted that article 15 dedlt with relief that mi ght be granted by the competent court in the enacting
State, upon request by aforeign representative, prior to recognition of the foreign proceeding. Such relief
was discretionary and, assuch, did not flow automatically from an application by the foreign representative.

Paragraph (1

36. TheWorking Group conddered at leng th the question whether the court should be empowered to grant
in the hypothesis of article 15 any relief mentioned in article 17 or whether the relief available prior t o
recognition should have amore limited scope.

37. It was noted that article 15(1) authorized the competent court to grant types of relief which wer e
typicaly availabl e under collective insolvency proceedings (e.g. staying the commencement or continuation
of individua actions or individual proceedings under article 17(1)(a) or entrusting the administration an d
realization of al or part of the debtor’ s assets|ocated in the enacting State to the foreign representative or
another person designated by the court under article 17(1)(e)). It was pointed out that in some jurisdictions
the relief that could be granted by the court before the opening of insolvency proceedings or befor e
recognition of aforeign proceeding was limited to relief measures of an individual nature provided unde r
nationa rules on civil procedure (i.e. measures covering specific assets identified by a creditor) and did not
extend to specia relief measures available under special rules concerning collective insolvency proceedings.
The view was expressed that some of those jurisdictions would have difficulties to implement article 15 as
currently drafted, asit gave the court alatitude of discretion that was not customary in those jurisdictions.
It was suggested that, with a view to stressing that the relief available before recognition was only of a n
individual nature, it was suggested that paragraph (1) could be redrafted as follows:

"From thetime of filing an application for recognition until the application is decided upon,
the court referred to in article 4 may, at the request of the foreign representative, grant suc h



provisional relief for the purposes of protecting the assets of the debtor or the interests of th e
creditor as could be granted under any law of this State other than this Law to an individua |
creditor seeking to avoid irrepar able harm to a primafacie enforceable claim for an amount equal
to the amount of the debtor’s liabilities, as actually known or reasonably estimated under th e
foreign proceeding.”

Alternatively, it was suggested that a provision along the lines of the above proposa should beincluded in
the Model Provisions, either in the text or as afootnote, as an option for legidators.

38. Vaiousinterventions were made in favour of defining the circumstances under which the court would
grant relief under article 15(1) aswell asthe s cope of such relief as distinct from the relief provided in article
17(1). A widely shared view wasthat a"block” referencein paragraph (1) to the relief mentioned in article
17(1) was either too wide or did not provide sufficient guidance to the court in the exercise of its discretion
under article 15. At the same time, however, the widely prevailing view was that, in revising paragraph (1),
the Commission should not limit the relief available before recognition only to relief measures of a n
individual nature provided under nationa rules on civil procedure.

39. It was noted that the purpose of provisional relief under article 15 was, inter alia, to ensure th e
preservation of the assets of the debtor and the rescue of financially troubled enterprises. An exclusion o f
collective relief measures, such as the ones mentioned in article 17(1)(a) and (€), might frustrate thos e
objectives, for instance in cases where only relief of such a nature would be capable of preventing th e
dissipation or deterioration of the debtor’ s assets. Furthermore, it was noted that the difficulty of granting
collective relief prior to recognition of a foreign proceeding was not a problem that occurred in mos t
jurisdictions. In anumber of jurisdictionsthat did not ordinarily provide for collective types of relief prior
to the opening of insolvency proceedings, there would be no fundamental obstacle to granting such type of
provisional relief where proceedings had been opened in aforeign jurisdiction and an application for th e
recognition of such proceedings had been submitted to the local court. It was widely felt that the scope o f
paragraph (1) would be serioudy weakened if that provision were to include more restrictive option s
formulated to address specific difficulties of particular jurisdictions.

40. Having agreed on the need for retaining the power of the court to grant provisiona relief under article
15, including relief of acallective nature, while at the same time distinguishing between relief available prior
to recognition and the relief available under article 17(1), the Commission proceeded to consider th e
circumstances under which the court would gran t relief under article 15(1) as well as the scope of such relief.

41. Withaview to darifyingthe nature of the relief provided under article 15 and the circumstances under
which it was to be granted, the Commission agreed that such relief should be expressly qualified a s
"provisiona" and that it should only be available where urgently needed for the purpose of protecting th e
assets of the debtor or the interests of the creditors. The drafting group was requested to redraft paragraph
(1) accordingly.

42. It wassuggested that the stay of the commencement or continuation of individual actions or individual
proceedings concerning the debtor’ sassets, rig hts, obligations or liabilities mentioned in article 17(1)(a) was
afar-reaching messure which would not be entirely appropriate within the context of article 15. At that early
juncture, before the decision on recognition, there was no impending need for suspending the continuation
of actions adready pending against the debtor or for staying the commencement of new actions. It wa s
proposed that, as a provisional measure, it should be sufficient to stay measures of execution against th e
debtor’s assets, a solution which was found in a number of jurisdictions. The Commission accepted tha t
proposal and requested the drafting group to provide appropriate language to that effect. It was agreed that
the Guide to Enactment should indicate that, in the context of article 15, the term "execution” shouldb e
interpreted broadly.

10



43. Thequestion was asked whether the reference to article 17(1)(d) in article 15(1) implied an unlimited
power to search for potentialy relevant evidence or to conduct akind of "pre-trial discovery”, aprocedure
which was known in some legal systems, but which would cause considerable difficultiesin anumber o f
jurisdictions. In that connection, it was suggested that, prior to recognition, the relief should essentially aim
a securing and gaining control over the debtor’ s books, records and documents, and that subparagraph (d)
of article 17(1) should be adjusted to meet the more limited n eeds of the provisiona relief under article 15(1).
In responseto that suggestion it was observed that the need for obtaining information and securing evidence
on the debtor’ saffairs might not be limited to securing and gaining control over the debtor’ s books, records
and documents and thet other types of evi dence and information should not be excluded. Another suggestion
was expresdy to provide that relief of the type mentioned in article 17(1)(d) that was granted under article
15(1) was subject to the requirements and limitations of the procedural laws of the enacting State. Th e
prevailing view, however, was that the relief mentioned in article 17(1)(d), which concerned specific points
of evidence, was also necessary as provisional reief. In granting such relief under article 15(1), the cour t
would be guided by its own rules on procedure on the taking of evidence and would not introduce discovery
mechanisms unknown in the enacting State. Therefore, an express reference to limitations or requirements
of national law was unnecessary. Having considered the various views expressed, the Commission agreed
that the court of the enacting State should be given the discretion, under article 15(1), to grant the relie f
mentioned in article 17(1)(d) without specific restrictions.

44. With regard to the reference to subparagraph (e) of article 17(1), it was observed in variou s
interventionsthat entrusting the administration or realization of debtor’s assetsto the foreign representative
might not aways be warranted before the decision on recognition of the foreign proceeding. Th e
adminigtration of the debtor’ sassets and in particular their realization might represent irreversible measures
which would not be comp atible with the provisional nature of the relief under article 15(1). It was proposed
that, within the context of article 15(1), the powers of the foreign representative or other person designated
by the court should be limited to measures destined to preserve three categories of assets. perishable assets,
assets susceptible of devauation and assets otherwise in jeopardy, such as where there was an imminen t
danger of their being concedled or dissipated. While some concerns were voiced as to the appropriateness of
including the last category of assets, which was considered to be insufficiently defined, it was decided that
adminigration or redlization measures under art icle 15(1) should aso encompass measures taken to preserve
assets found to be in jeopardy. The drafting group was requested to formulate appropriate language to that
effect.

45. Subject to the amendments mentioned above, the Commisson approved the substance of paragraph (1).

11



Paragraphs (2), (3) and (4)

46. The Commission approved the substance of paragraphs (2) and (3) and reserved its decision 0 n
paragraph (4) until it had considered article 22 concerning concurrent proceedings (see paragraphs 94-116
below).

Article 16. Effects of recognition of aforeign main proceeding

47. Thetext of the draft article as considered by the Commission was as follows:
"(1) Upon recognition of aforeign main proceeding,

"(a) the commencement or continugtion of individua actionsor individual proceedings concerning
the debtor’ s assets, rights, obligations or liahilities are stayed;

"(b) theright to transfer, dispose of or encumber any assets of the debtor are suspended.

"(2) The scope of the stay and sugpension referred to in paragraph (1) of this article is subject to [refer
to any exceptions or limitations that are applicable under laws of the enacting State relating t o
insolvency].

"(3) Paragraph (1)(a) of this article does not affect the right to commence individual actions o r
proceedings, to the extent thisis necessary to preserve a claim against the debtor.

"(4) Paragraph (1) of thisarticle does not affect theright to  request the commencement of a proceeding
under [identify laws of the enacting State relating to insolvency] or the right to file claimsinsuch a
proceeding.

"[(5) Thisarticle does not apply if, a the time of application for recognition, a proceeding is pending
concerning the debtor under [identify laws of the enacting State relating to insolvency].]"

48. The Commission noted that, while relief under draft articles 15 and 17 was subject to the discretion of
the court, the effects provided by draft article 16(1) were not, i.e. they either flowed automatically fro m
recognition of the foreign main proce eding or, where an appropriate court order was needed for those effects
to become operative, aswas true in some legal systems, the court had to issue the order. Notwithstanding
the "automatic" or "mandatory” nature of the effects under article 16, their scope depended on exceptions or
limitations that might exist in the law of the enacting State (e.g. as regards the enforcement of clamsb y
secured creditors, payments by the debtor in the ordinary course of business, initiation of court actions for
clamsthat arose after the commencement of the insolvency procee ding (or after recognition of aforeign main
proceading), or completion of open financial-market transactions). Another difference between relief under
draft articles 15 and 17 and the effects under draft article 16 was that the relief under draft articles 15 and
17 might be issued in favour of main as well as non-main proceedings, while the effects of draft article 16
applied only to main proceedings.

Paragraphs (1) and (2)

49. Theview was expressed that in somejurisdictionsthe broad and fa r-reaching effects envisaged in article
16(1) could only be granted under stringent requirements to be verified by the competent court. Inthos e
jurisdictions, the courts might, for exam ple, require proof of imminent danger to the assets of the debtor that
would result from the continu ation of individual actions or from the transfer or disposal of the assets. It was
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stressed that requirements for triggering the effects such as those envisaged in article 16(1) were stringent

because those effects carried with it a"socid stigma’ associated  with bankruptcy. Those requirements, it was
said, would need to be observed dsoin the hypothesis of article 16, so asto avoid giving rise in the enacting

State to the far-reaching and sociadly weighty consequences of foreign  insolvency proceedings that might have
been opened under less stringent requirements than the requirements applicable in the enacting State. Asa

result of that concern, it was suggested to provide in paragraph (2) that " The requirements of the stay and
suspension” should be subject to local law and not, as the current draft was worded, that " The scope of the

stay and suspension™ was subject to local law.

50. Inresponseit was said that the automatic consequences envisaged in article 16(1) were necessary to
allow taking steps for organizing an orderly, coordinated and fair cross-border insolvency proceeding. |1 n
order to achieve those benefits, it was justified to impose on the insolvent debtor the possibly harshe r
consequences of insolvency proceedingsinthe country where it maintained alimited business presence, even
if the country where the centre of the debtor’s main interests was situated posed less stringent conditions for
the opening of insolvency proc eedings. Thus, the effects of recognition in the enacting State of foreign main
proceedings should not be subject to possibly difficult evidentiary requirements applicable to a request for
opening insolvency proceedings in the enacting State. Besides, sufficient safeguards had been incorporated
in the draft Model Provisions, notably article 19(3), to protect the interests of interested parties, including
the debtor. After discussion, the Commis sion confirmed the concept of the current draft article 16(1) and (2)
and decided to keep the words " The scope of the stay and suspension ..." in paragraph (2).

51. Theview was expressed that the au tomatic effects under article 16 of the recognition of aforeign main
proceeding should be expressly limited (e.g. by providing atime period after which they would lapse) or in
another way made dependent on the continued existence of the foreign main proceeding. That view was not
adopted since existing provisions, in particular article 19(3), provided sufficient protection agains t
consequencesin the enacting State that should be terminated or modified as aresult of changesin the foreign
main proceeding. (The deliberations of the Commission concerning article 19(3) are reflected below i n
paragraphs 86-93.)

52. A suggestion was made that the article should expresdy provide that the effects in the country o f
recognition should not go beyond the effects of the proceeding in the country of origin; in particular, it was
said, it was necessary to avoid giving inthe country  of recognition a more favourable treatment to the foreign
representetive than he or she would enjoy in the country where the main proceeding was opened. That view
was not adopted by the Commission, first, on the practical ground that it was not reasonable to require the
court in the enacting State to engage in a possibly complex analysis of the foreign law to determine which
effects were to be given in the enacting State to the foreign proceeding and, secondly, because recognition,
as conceived by the Modd Provisions, implied granti ng effects that were necessary for a coordinated conduct
of across-border insolvency rather than importing the consequencesof  the foreign law into the enacting State.

53. The Commission discussed whether recognition of a foreign "interim proceeding” crested arisk o f
extending automatic effects of article 16 to a proceeding that had an insufficient or provisiona bas s
(recognition of foreign interim proceedings was covered by the article by virtue of the definition of “foreign
proceeding” in article 2(a), which covered aso "an interim proceeding”). It was pointed out that, under the
law of many countries, insolvency proceedings would often be  commenced and conducted on an "interim™
or "provisiona" basis and that, except for the interim nature of the proceedings, such proceedings, in order
to be recognized, had to be continuously subject to the supervision of the foreign court and had to meet al
the other requisites of the definitionin article 2(a). Therefore, it was argued, "interim proceedings’ should
not be digtinguished from other insolvency proce edings for the purposes of recognition. It was indicated that,
should there be a doubt in the enacting State as to whether aforeign "interim proceeding” had a sufficient
basisfor the automatic effects of draft article 16, any affec ted person could seek termination of the stay under
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draft article 19(3). (The deliberations of the Commission concerning article 19(3) are reflected below i n
paragraphs 86-93.) The Commission found those arguments convincing and decided that the provisions of
draft article 16 should apply aso to “interim” foreign proceedings.

54. A concern was expressed that recognition of aforeign main proceeding, while appropriately resulting
in a stay of judicial proceedings, should not stay arbitral proceedings. It was stated that, as a matter o f
principle, an automatic stay of arbitral proceedings might unduly interfere with the freedom of contract of
the parties who had agreed to submit a dispute to arbitration. Furthermore, in practical terms, it might b e
difficult to implement the automatic stay in the case of an arbitration that took place neither in the enacting
State nor in the State where the main proceeding was conducted. It was stated in response that applying the
automatic effects of article 16 was not incompatible with the principles governing arbitration, since national
laws contained different types of limitationsto the effectiveness of arbitration agreements, and the temporary
say provided in article 16 was one of them. Furthermore, thewo rding in square brackets in draft article 19(3)
offered sufficient flexibility for the court in the enacting State to terminate the stay under draft article 16 ,
taking into account the interest of the parties. The Commission aso noted that a stay under the Mode |
Provisons would not contravene obligations under the Convention on the Recognition and Enforcement of
Foreign Arbitra Awards™® (New Y ork, 1958).

55. Itwasunderstood in the Commission that the"stay of in dividual actions or individual proceedings’ also
meant that any execution of a decision was stayed. Noting that understanding, a proposal was made fo r
restricting paragraph (1)(a) so that individual proceedings would be able to continue but that the execution
of any decison emanating from those pr oceedings would be stayed. The Commission, however, decided that
the automatic stay should cover n ot only execution of claims but also theindividual actions and proceedings
conducted prior to execution; that was cond dered necessary to alow the foreign representative the necessary
temporary respite to organize the affairs of the debtor without having to participate in possibly numerou s
actions againgt the debtor. 1t was added that the wording in square bracketsin draft article 19(3) offered the
possibility for the court to modify the stay under draft article 16, taking into account the circumstances of the
case (however, see paragraph 83 below) . The Commission decided that paragraph (1) should expresdy state
that the stay of individual actions and proceedings covered aso "execution against the debtor’s assets’
similarly aswas decided with respect to article 15(1).

Paragraph (3

56. Itwasobsarved that the draft Modd Provisions did not address the question whether the running of the
limitation period for a clam was interrupted when the claimant was unable to commence individua |
proceedings as a result of article 16(1)(a). Since it was not feasible to introduce a harmonized rule on that
question, and since it was necessary to protect creditors from losing their claims because of a stay pursuant
to article 16(1)(a), paragraph (3) had been a dded to authorize the commencement of individual actionsto the
extent that it was necessary to preserve claims against the debtor.

57. A view was expressed that paragraph (3) was superfluous and potentially confusing in a State where
ademand of payment or performance served by the creditor on the debtor had the effect of interrupting the
limitation period. In responseit was stated that also in such a State paragraph (3) would still be useful, first,
because the question of the interruption of the limitation period might, as aresult of conflict-of-lawsrules,
be governed by the law of a Statein which the opening o f insolvency proceeding did not interrupt the running
of the limitation period and, secondly, as assurance to foreign claimants that their claims would not b e
prejudiced in the enacting State.

Paragraph (4
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58. The Commission found the substance of paragraph (4) acceptable.
Paragraph (5

59. The Commission postponed its consder ation of paragraph (5) until its consideration of draft article 22
(see paragraphs 106-110 below).

Conclusion

60. Subject to the above decisions, the Commission approved the substance of article 16 and referred it to
the drafting group to review its language and implement those decisions.

Article 17. Relief that may be granted upon recognition of aforeign proceeding

61. Thetext of the draft article, as considered by the Commission, was asfollows:

"(1) Upon recognition of aforeign main or non-mai n proceeding, where necessary to protect the assets
of the debtor or the interests of creditors, the court may, at the request of the foreign representative
grant any appropriate relief including:

"(a) staying the commencement or continuation of individual actions or individual proceedings
concerning the debtor’ sassets, rights, obligations or liahilities, to the extent they have not been stayed
under article 16(1)(a);

"(b) suspending theright to transfer, digpose of or encumber any assets of the debtor to the extent
they have not been suspended under article 16(1)(b);

"(c) extending relief granted under article 15;

"(d) providing for the examination of witnesses, the taking of evidence or the delivery o f
information concerning the debtor’ s assets, affairs, rights, obligations or liahilities;

"(e) entrusting the administration and realization of all or part of the debtor’ s assetslocated in
this State to the foreign representative or another person designated by the court;

"(f) granting any additional relief that may be available to [insert the title of a person or bod y
administering aliquidation or reorgan ization under the law of the enacting State] under the laws of this
State.

"(2) Upon recognition of a foreign main or non-main proceeding, the court may entrust th e
digtribution of al or part of the debtor’ s assets located in this State to the foreign representative
or another person desi gnated by the court, provided that the court is satisfied that the interests of
creditorsin this State are adequately protected.

"(3) Ingranting relief under this article to a representative of aforeign non-main proceeding, the
court must be satisfied that the relief relates to assets falling under the authority of the foreig n
representative or concerns information required in that foreign non-main proceeding.”

Generd remarks
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62. Itwasnoted that, unlike article 16, which dealt with mandatory effects of the recognition of aforeign
main proceeding, article 17 concerned relief that might be granted by the competent court in the enactin g
State at its discretion, following recognition of the foreign proceeding. Such relief was available t o
representatives appointed in both main and non-main proceedings.

63. General support was expressed to the need for a provision such as article 17 in the interest of a n
efficient adminigtration of cross-border insolvenciesand the protection of the debtor’ s assets and the interests
of creditors.

Paragraph (1

64. In the light of the deliberation of the Commission concerning article 15(1), it was agreed tha t
subparagraph (&) should expresdy mention the stay of execution against the debtor’s assets. It was ds o
agreed that the expression "entrusting the administration and realization” in subparagraph (e) should instead
read "entrusting the administration or redlization™.

65. A suggestion was made to mention the authority of the court to make on-site inspectionsamong th e
evidentiary measures that could be taken pursuant to subparagraph (d). It was aso suggested tha t
subparagraph (d) should expresdy state that al the measures mentioned therein were subject to th e
requirements and procedures provided under local law. Those suggestions did not attract sufficient support
and were not adopted.

66. The Commission generdly approved the substance of paragraph (1) and ref erred it to the drafting group.
Paragraph (2

67. Thequestion was asked whet her the measure envisaged in paragraph (2) could be granted by the court
ex officio or whether it required an application by the interested party. In response it was noted tha t
distribution of assets was an important measure that directly affected the interests of the creditors and that
was usually initiated by the representative in an insolvency proceeding. It was further observed that th e
recognition of the foreign proceeding only ga ve the foreign representative the right to apply for relief and did
not generate any automatic effect in addition to the mandatory effects provided in article 16. Therefore, the
relief provided in paragraph (2) was to be granted upon request by the foreign representative.

68. The Commission approved the substance of paragraph (1) and referred it to the drafting group.
Paragraph (3

69. Various interventions were made enquiring about the meaning of the phrase "assets falling under the
authority of the foreign representative”, which was found to be unclear. It was suggested that, when read in
conjunction with paragraph (2), paragraph (3) could be construed to the effect that the court of the enacting
State that recognized a foreign non-main proceeding would be bound to recognize aso the foreig n
representative’ s authority over the debtor’s assets in respect of which he or she claimed to have authority.
The view was expressad that such ares ult would be incons stent with the proposition, reflected in paragraph
(2) of article 16, that there should be no mandatory effects for foreign non-main proceedings.

70. TheCommission considered various proposals to clarify the meaning of paragraph (3). One proposal
was to make reference in paragraph (3) to assets that were originally located in the State where the foreign
proceeding had been opened and which had been improperly transferred abroad. That proposal was found
to be too restrictive, asthe foreign representative might, for instance, have a legitimate claim to administer
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assts originaly located in the enac ting State or which were lawfully transferred thereto. Another suggestion
was that the reference to assets under the foreign representative’ s authority should be replaced with a
reference to assets subject to control or supervision by aforeign court. In response to that suggestion, it was
observed that the proposed formulation , while appropriate for the definition of foreign proceedingsin article
2(a), wasinadeguate for qualifying the assetsto which article 17( 3) related. Depending on the type and nature
of the insolvency proceeding, the debtor’s assets might not always be under the actua "control o r
supervison” of theforeign court. Y et another propos a was to use language such as "assets which the foreign
representative had been entrusted to administer”. Object ionswere also raised to that suggestion which would
require an assessment of the powers given to the foreign representative in the foreign proceeding under the
laws applicable to that foreign proceeding.

71. Itwaspointed out that, in the context of the Modd Provis ons, the effects of the recognition of aforeign
non-main proceeding were limited. In that connection, it was stated that a formulation which referred to the
authority or powers of the administrator under the foreign non-main proceeding, or which referred toth e
supervision of the court over assets in the foreign non-main proceeding, might represent an importation of
the effects of the foreign proceeding. That result would not be compatible with the limited purpose o f
recognition of the foreign proceeding under the Modd Provisions.

72. After considering the various views expressed, it was generaly felt that paragraph (3) should b e
redrafted for the purpose of empowering the court of the enacting State to determine, in the light of itsown
laws, which of the assets located in the territory of the enacting State should be administered in the foreign
proceeding.

73. Subject to those decisions, the Commission approved the substance of paragraph (3) and referred it to
the drafting group.

Article 18. Notice of recognition and relief granted upon recognition

74. Thetext of article 18, as considered by the Commission, was as follows:

"Notice of recognition of aforeign proceeding [and of the effects of recognition of aforeign
main proceeding under article 16] shall be given in accordance with [the procedura rule s
governing notice of [the commencement of] a proceeding unde r the insolvency laws of this State].”

75. It was observed that the notice requirement, provided in the interest of local creditors and othe r
interested local persons, did not describe in detail the kind of information to be contained in the notice.  If
the court of the enacting State considered that particular information should be included in the notice (e.g.
details about the stay and suspension pursuant to article 16 or the relief granted under article 17), the court
might give an appropriate order to the foreign representative, as a condition for granting relief, pursuant to
article 19(2). It was noted that, in the deliberations that led to the adoption of draft article 18, it had bee n
understood in the Working Group that the mandatory effects of the recognition would be immediatel y
operative and should not await the provision of notice to creditors and other interested parties unde r
article 18. It had aso been the understanding of the Working Group that article 18 concerned only notice of
recognition, and not notice of relief granted by the court under article 17, a matter which was entirely left to
the procedural rules of the enacting State.

76. The view was expressed that the scope of the notice requirements provided in article 18, whichwa s

limited to the recognition of the foreign p roceeding, and possibly to the mandatory effects of the recognition,
wastoo narrow. It was suggested that article 18 should aso provide guidance to the court asto the content
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of the notice, for instance by requiring that the notice should specify in detail the effects of the recognition
under article 16 in an attempt to establish uniform notice requirements.

77. Inresponsetothat suggestion, it was pointed out that national laws varied greatly asto the form, time
and purposes of notices that were required to be given in insolvency cases or for the purpose of recognizing
foreign proceedings, and that it would not be redlistic to attempt to a chieve uniformity in that field. It was also
noted that the issuance of notices under article 18 might entail additional costswhich might not always be
warranted by the assets available for the insolvency proceedings . The Commission was urged not to introduce
provisions that would unreasonably burden the proceedings. Pursuant to that view, not only should article
18 not be expanded, but i t should also be amended for the purpose of authorizing the court to dispense with
the notice of recognition when the assets available did not warrant the cost of issuing such notice.

78. Differing viewswere expressed as to whether article 18 should also require the court to issue notice of
an application for recognition. Pursuant to various interventions, the lack of areference to such noticei n
article 18 might be construed to the effect that the court was obligated to grant recognition without hearing
the debtor or other interested persons, such aslocal creditors. That situation would raise legal objectionsin
a number of jurisdictions where, due to fundamental principles of due process, in some cases enshrined in
condtitutional provisions, adecision of the importance of the recognition of aforeign insolvency proceeding
could only be made after hearing the affected parties. Also, in view of the fact that not all jurisdictions had
legidation on recognition of foreign proceedi ngs, it was important to expressdy mention notice of application
in article 18 so asto clarify that the hypothesis of that provision was not excluded from the application of
generd principles on notice requirements.

79. However, strong objections were raised to including a generally applicable duty to issue notice o f
application for recognition in article 18. It was pointed out that applications for recognition of foreig n
proceedings required expeditious treatment, as they were often submitted in circumstances of imminen t
danger of dissipation or concealment of the debtor’ s assets or serious aggravation of the debtor’ s financial
Stuation. For that reason, a number of jurisdictions did not require the issuance of notice prior to any court
decison on an application for recognition. Imposing that requirement in article 18 would cause undue delay
and would beinconsstent w ith article 13(8), which provided that an application for recognition of aforeign
proceeding should be decided upon at the earliest possible time.

80. Furthermore, it was pointed out that the notice of recognition under article 18 wasin fact a publicity
requirement, o asto apprise potential y interested persons, such aslocal creditors, that aforeign proceeding
had been recognized in the enacting State. That notice was different from, and should not be confused with,
individual notifications that the court of the enacting State, under its own procedural rules, had to issueto
persons that would be affected by a relief measure granted by the court upon request by the foreig n
representative, a matter which wasreferred to the laws o f each enacting State pursuant to article 15(2). It was
noted that procedural matters were in principle outside the scope of the Model Provisions and had bee n
largely left to the laws of eech enacting State. Therefore, the absence of an express reference to notice of the
filing of an gpplication for recognitionin article 18 di d not preclude the court from issuing such notice, where
legdlly required, in pursuance of its own rules on civil or insolvency proceedings. By the same token, article
18 was not intended to mandate the issuance of su ch notice, where such requirement did not previoudly exist.
It was suggested that the Guide to Enactment should contain areference to that effect.

81. Inthe course of the discussion, it was increasingly felt that, since notice requirements varied greatl y
under national laws, the Commission should avoid attempting to achieve uniformity in that field. Afte r
consideration of the various views expressed, it was agreed that article 18 might lead to difficulties o f
interpretation and that any notice requirements concerning the recognition should be left to the laws of the
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enacting State. Accordingly, the Commission decided to delete article 18. The Guide to Enactment should
clarify that notice requirements under nationa law were not affected by the Model Provisions.

Article 19. Protection of creditors and other interested persons

82. Thetext of the article, as considered by the Commission, was asfollows:

"(1) Ingranting or denying relief under article 15 or 17, and in modifying or terminating relief under
thisarticle, the court [ shall take into account the interests of the creditors and other interested persons,
incdluding the debtor] [must be satisfied that the interests of the creditors and other interested persons,
including the debtor, are adequately protected].

"(2) The court may subject such relief to conditions it considers appropriate.

"(3) Upon request of aperson or entity affected b y relief granted under article 15 or 17, [or by the stay
or suspension pursuant to article 16(1)], the court may modify or terminate such relief [, stay o r
suspension] [, taking into account the interests of the creditors and other interested persons, including
the debtor]."

Paragraphs (1) and (2)

83. The view was expressed that, as currently drafted, paragraphs (1) and (2) merely restated a genera |
principle that would aready be gppli ed in most jurisdictions, namely, that in issuing orders or granting relief
measures, a court had to bear in mind the interests of those persons who might be affected by the order or
measure and might subject those measures to conditions. In order to link articles 15 and 17 in aclearer way
to those principles, it was proposed to replace paragraphs (1) and (2) with the following provision:

"Nothing in this law shall limit the authority of the court to reject, modify, subject t o
conditions or terminate any relief measure granted under articles 15 or 17 of this law pursuant to,
or in conformity with, any other law of this State.”

84. Theprevailing view, however, was that paragraphs (1) and (2) established a useful framework for the
court to exerciseits powersunder articles 15 and 17 and should be retained. The reference to the interests of
creditors, the debtor and other interested parties in paragraph (1) was found to provide concrete elementsto
guide the court in assessing theimpact of relief measures requested to be granted under article 15 or 17. The
Commission decided to retain the formulation "must be satisfied that the interests of the creditors and other
interested persons, including the debtor, are adequately protected”.

85. Itwasproposed to amend paragraph (1) for the purpose of expressy mentioning the protection of the
interests of loca creditors. T he prevailing view, however, was largely that the purpose of article 19 was not
to be limited to the protection of local creditors. Besides, an express reference to local creditorsin paragraph
(1) would require a definition of local creditors, which would be difficult to formulate. Therefore, th e
proposa was not adopted.

Paragraph (3
86. Objectionswere raised with regard to the possibility that the court of the enacting State might modify
or terminate the mandatory effects of the recognition of aforeign main proceeding under article 16. It was

dtated thet, to the extent the provision dlowe d the court to set aside the application of a statutory rule of law,
paragraph (3) gave the court a power that was not givento the courtsin some lega systems. Such aprovision
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was found to be appropri ate only in respect of discretionary relief granted under articles 15 and 17. General
or ad hoc exceptions to article 16 should be dealt with within the context of that article. Therefore, itwa s
suggested that the reference to article 16(1) in paragraph (3) should be deleted. Alternatively, if suc h
reference were to be retained, the Commission should amend paragraph (3) to provide specific grounds on
which the court could modify or terminate them andatory effects of recognition under article 16(1). Concerns
were expressed that, in the absence of such grounds, some jurisdictions might feel compelled to establis h
them unilaterally, thus endangering the uniformity that the Model Provisions attempted to achieve.

87. Inresponseit was said that paragraph (2) was intended to provide persons that might be adversel y
affected by the stay or the suspension under article 16(1) with an opportunity to be heard by the court of the
enacting State. Such a safeguard was needed in the Mode Provision s, so as to enable the court of the enacting
Stateto ded with hardship situations, particularly in jurisdictions where no rule similar to article 16(1) was
in place. Furthermore, in some lega systems where the opening of insolvency proceedings produced th e
effectslisted in article 16(1), the courts were authorized to make individual exceptions upon request by the
interested parties, under conditions prescribed by local law.

88. However, inview of the strong objecti ons that had been raised to the current wording of paragraph (3),
the Commission considered various proposals to amend paragraph (3) so as to take into account th e
difficultiesthat somejurisdictions might experience in the application of that provision as currently drafted.
Wide support was expressed to the proposition that paragraph (3) should be limited to modification o r
termination of relief granted under articles 15 and 17 and that article 16(2) should be amended to provide
that the modification or termination of the stay and the suspension provided in article 16(1) was subject to
the laws of the enacting State.

89. It was considered that the absence of areference in paragraph (3) to the power of the court to modify
or terminate relief ex officio might create the impression that the courts did not have that power. Afte r
discussion, it was agreed that paragraph (3) should aso refer to the court’s power to modify or terminat e
relief granted under articles 15 and 17 on its own motion.

90. The Commission noted that, in most cases, relief under articles 15 and 17 would be granted upo n
request by the foreign representative. However, doubts might arise as to whether the foreign representative
could be regarded as being "a person or entity affected by relief granted under article 15 or 17" for th e
purposesof paragraph (3). In that connection, it was suggested that the foreign representative might, in the
interest of the creditors, have a legitimate interest in requesting the modification or termination of relie f
measures granted under articles 15 and 17. Paragraph (3) should expressly cover such a possibility. Th e
Commission agreed with that proposal and decided to include reference to the foreign representative i n
paragraph (3).

91. The Commission further considered the question whether paragraph (3) should also refer to th e
possibility of modification of the court’ s decision to recognize the foreign proceeding. In support of such a
possibility it was stated that the recognition of the foreign proceeding should not be regarded as perennial.
The circumstances under which the foreign proceeding was recognized might change, for instance, if th e
foreign proceeding itself terminated or its nature was changed. Also, new facts might arise which required
or justified achange of the court’s decision, for instance, if the foreign representative disregarded the terms
of the relief under article 17 or committed unlawful acts to the detriment of creditors or other intereste d
partiesin the enacting State. Paragraph (3) should empower the court to revisit the decision to recognize the
foreign proceeding if the circumstances so required.

92. Inresponseit was pointed out that the de cision to recognize a foreign proceeding, as any other decision

by the court of the enacting State, would usua lly be subject to appeal and to other procedures available in the
enacting State, under its own procedur a rules, for the purpose of revising judicia decisions and judgements.
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That was not, however, a matter that could be appropriately dealt with within the scope of paragraph (3) .
After consideration of the different views expressed, it was generdly felt that the question of modification
or revision of the recognition of the foreign proceeding essentially involved issues of appeal and rescission
of judicid decisonsw hich were outside the scope of the Model Provisions. It was decided that the Guide to
Enactment should contain an explanation to that effect within the context of article 13, which dealt with the
recognition of the foreign proceeding. It was pointed out, in that connection, that some appeal procedure s
under nationa laws gave the appea court the authority to review the merits of the case in its entirety |,
including factual aspects. It was suggested that the Guide to Enactment should indicate that it would b e
consistent with the Model Provisionsif an appeal of the decision under article 13 would be limited toth e
guestion of whether the requirements of articles 13 and 14 had been met by the decision to recognizeth e
foreign proceeding. (However, in its subsequent deliberations on article 13, which are reflected below i n
paragraphs 199-209 and in particular in paragraph 207, the Commission decided to amend article 13 so as
to provide that nothing in that article prevented the modification or termination of recognition unde r
circumstances specified therein.)

93. Subject to the changes mentioned above, t he Commission approved the substance of paragraph (3) and
referred it to the drafting group.

Article 22. Concurrent proceedings

94. Thetext of the article, as considered by the Commission, was asfollows:

"(1) Upon recognition of a foreign main proceeding, the courts of this State have jurisdiction t o
commence a proceeding in this State against the debtor under [identify laws of the enacting Stat e
relating to insolvency] only if the debtor ha s assets in this State, and the effects of that proceeding shall
be restricted to the assets of the debtor situated in the territory of this State.

"(2) Recognition of aforel gn insolvency proceeding is, for the purposes of commencing a proceeding
in this State referred to in paragraph (1) of this article and in the absence of evidence to the contrary,
proof that the debtor isinsolvent.”

Paragraph (1

95. The Commisson consdered that the reference in paragraph (1) to alimitation of the jurisdiction of the
courts of the enacting State to commence a proceeding against the debtor might lead to difficulties o f
interpretation, particularly asit implied that the courts commenced the proceedings on their own motion. It
was therefore agreed that it would be preferable to use language aong the lines "a proceeding may b e
commenced ...".

96. Theview was expressed that paragraph (1) wasinadequate to achieve the purpose for which it had been
formulated, namdy, to limit the possibility of opening local proceedings after recognition of aforeign main
proceeding, since under paragraph (1) the mere presence of assetsin a State would be sufficient for th e
opening of local proceedings. It was thus suggested thet the words "an establishment” should be added before
theword "assets', and that both words should be placed within square brackets.

97. Theprevailing view, however, wasthat the proposed amendment was excessively restrictive and should
not be adopted. In the situation dealt with in paragraph (1), the court of the enacting State should be able to
open an insolvency pro ceeding not only when the debtor had an establishment in the enacting State but also
when it had assetsin that State. That solution was considered redlistic in view of the fact that a number of
States currently al owed the opening of insolvency proceedings based on the presence of assetsin the State.

21



Furthermore, paragraph (1) dso served as an indication that grounds for jurisdiction other than the presence
of assetswere not sufficient.

98. It was suggested that the limitation of the effects of a local proceeding to the assets of the debto r
Stuated in the territory of the enacting State was too narrow and might, in some cases, limit the scope for a
meaningful administration of local insolvency proceedings. The assets of alocal establishment of aforeign
corporation might not necessarily be dl lo cated in the enacting State (e.g. the local establishment might have
an operating plant in a foreign jurisdiction). The interests of a local proceeding relating to such aloca |
establishment might be best served if the entirety of the assets related to the local establishment could b e
administered or redlized in those local proceedings, thus maximizing the value of the assets. It was therefore
proposed to add the words "and such other property as may be appropriately administered within th e
proceedingsin this State" at the end of paragraph (1).

99. In its deliberations, the Commission noted that the wording of paragraph (1), which provided a n
objective criterion for limiting the effects of local non-main proceedings, was not intended to impose a
division of assets that belonged to one establishment solely on the basis of their territorial location .
Moreover, that provision should not be perceived as precluding disposition of the debtor's assetsin th e
enacting State as a going concern. At the same time, it was also felt that, in expanding the notion of "assets'
in paragraph (1) to encompass assets other than those situated in the territory of the enacting State, car e
should be taken to avoid generating uncertainty in the application of that provision. A redrafted version of
paragraph (1) should be kept in line with other provisons of thedraf t Model Provisions, such as article 17(3),
in the new wording adopted by the Commission, which gave the court of the enacting State some latitude to
determine, in the light of itsown laws, which of th e assets located in the territory of the enacting State should
be administered in the foreign proceeding. Furthermore, it wasfd t that the concern that the interests of alocal
proceeding might be best served by a common administration or realization of assets situated both inth e
enacting State and in a foreign jurisdiction involved questions of coordination and cooperation, a s
gppropriate, between the courts concerned. The refore, it was considered necessary to make reference to such
coordination in a redrafted version of paragraph (1) that incorporated the proposed amendment.

100. Having considered the different views exp ressed, the Commission agreed that paragraph (1) should be
redrafted to provide that, upon recognition of aforeign main proceeding, the effects of alocal proceedingin
the enacting State should be redtr icted to the assets of the debtor situated in the territory of that State and, to
the extent necessary to implement coordination and ¢ ocoperation under article 21, to other assets of the debtor
that, under the laws of that State, should be administered in such a proceeding.

101. Subject to the above amendments, the Commission approved the substance of paragraph (1) an d
referred it to the drafting group.

Paragraph (2

102. Vaiousinterventions were made questioning the need for paragr aph (2), which established a rebuttable
presumption of insolvency of the debtor, for the purposes of commencing an insolvency proceeding in the
enacting State, upon recognition of a foreign insolvency proceeding. It was pointed out that proof o f
insolvency of the debtor was not universally required for the opening of insolvency proceedings, since some
lega systems authorized t he opening of insolvency proceedings under specific circumstances defined by the
law (e.g. cessation of payments) or upon accomplishment by the debtor of certain actions (e.g. dissipation
of its assets, abandonment of its establishment). The view was expressed that, for those legal systems, the
presumption established by paragraph (2) would be of little practical consequence and might b e
misunderstood as introducing a new criterion for opening insolvency proceedings. Furthermore, paragraph
(2) might cause particular diff icultiesin the event of recognition of aforeign interim proceeding, asit would
not be appropriate to have a presumption of insolvency operating in the enacting State while there was no
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final adjudication of insolvency in the foreign jurisdiction. The Commission was therefore urged to delet e
paragraph (2).

103. Inresponseto those views, it was observed th at the purpose of paragraph (2) was not to introduce new
subgtantive rules of law in the enacting State, but rather to make it possible for the court to open insolvency
proceedings on the basis of apresumption of insol vency, without having first to establish that the debtor was
insolvent, where such requirement existed. The words "in the absence of evidence to the contrary” made it
clear that the court of the enacting State was not bound by the decision of the foreign court. As such ,
paragraph (2) was considered to be a useful provision that might help to smplify and expedite th e
proceedings in the enacting State. However, in view of the strong reservations that had been expressedt o
paragraph (2), it was agreed that the Guide to Enactment should indicate that the presumption established
in paragraph (2) might not have practical significancein all States and that, in jurisdictions where proof of
insolvency of the debtor was not required for the openin g of insolvency proceedings, the enacting State might
wish not to enact that provision.

104. The Commission proceeded to consider whether paragraph (2) should apply equaly intheevent o f
recognition of foreign main and non-main proceedings. The prevailing view was that it would not b e
appropriate to presume the insolvency of the debtor in the State where the debtor had the centre of its main
interests solely on the basis of the opening of non-main proceedings in a foreign jurisdiction and that |,
therefore, paragraph (2) should be limited to the recognition of aforeign main proceeding.

105. The Commission gpproved t he substance of paragraph (2), as amended, and referred it to the drafting
group.

New paragraph (3)

106. The Commission also considered a proposal for adding a new paragraph (3) to article 22, dongth e
following lines:

"(3) Where aforeign proceeding and a proceeding in this State under [identify laws of the enacting
State relating to insolvency] are taking place concurrently regarding the same debtor, the court shall
seek to achieve cooperation and coordination under article 21, subject to the following:

"(a) if the proceeding under [ identify laws of the enacting State relating to insolvency] istaking
place at the time the application for recognition of the foreign proceeding is filed, article 16 does not
apply and any reief under article 15 or 17 mu st be consistent with the conduct of the proceeding under
[identify laws of the enacting State relating to insolvency];

"(b) if the proceeding under [identify laws of the enacting State relating to insolvency ]
commences after the filing of the application for recognition of the foreign proceeding, any relief i n
effect under articles 15, 16 or 17 shall be reviewed by the court and shall be modified or terminated if
inconsistent with the conduct of the proceeding under [identify laws of the enacting State relating to
insolvency];

"(c) ingranting, continuing or modifying relief granted to a representative of aforeign non-main
proceeding, the court must be stti sfied that the relief relates to assets falling under the authority of the
foreign representative or concerns information required in that foreign non-main proceeding.”

107. Itwaspointed out that the proposed new paragraph (3)(a) established the principle of the precedence
of the prior local proceeding over the foreign proceeding for which recognition was sought after the loca |
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proceeding had dready been opened. On the other hand, the proposed new paragraph (3)(b) established the
principle of precedence of the prior foreign p roceeding over alocal proceeding that was commenced after the
recognition of the foreign proceeding. However, it was suggested that, for the sake of completeness, th e
Modd Provisons should also establish a hierarchy of proceedingsinfav our of alocal main proceeding, which
should preclude any relief measure affecting the debtor’ s assetsin the enacting State.

108. Inresponsetothat view it was Sate d that, while giving a certain pre-eminence to the local proceeding,
the Model Provisions should avoid establishing a rigid hierarchy between proceedings that migh t
unnecessarily hinder the ability of the court to cooperate by way of exercising their discretion under articles
15and 17. It wasnoted that articles 16(1) and 17(3), aswell as the proposed new paragraph (3)(c), already
distinguished between foreign main and non-main proceedings for the purposes of the effects of recognition
and the relief available to the foreign representative. Similarly, paragraph (1) limited the scope of loca |
proceedings after recognition of aforeign main proceeding. In the circumstances, it was generally felt that,
when read in conjunction wit h other provisions of the draft Model Provisions, the proposed new paragraphs
(3)(a) and (3)(b) adequately covered the main issues raised by concurrent proceedings.

109. The view was expressed that the proposed new paragraph (3) should also provide a solution fo r
possible conflicts between the decisions of the court of the enacting State and decisions of the foreign court
that might arisein the context of concurrent proceedings. It was suggested that the proposed new paragraph
(3) should provide that such possible conflicts should be solved in the course of a possible appeal of th e
recognition under article 13 in amanner that limited the effects of the recognition of the foreign proceeding
to the assets which, under the laws of the enacting State, should be administered in that proceeding. Tha t
suggestion, too, was found to be excessively restrictive within the context of article 22 and did not attract
aufficient support. It was, however, generaly agreed that the Commission should examine the implications
of possible conflicts between co ncurrent proceedings when it considered article 13 (see paragraphs 199-209
below).

110. After considering the views expressed on the proposed new paragraph (3), and following discussion
of severa proposasfor improving its current formulation and presentation, the Commission approved the
substance of the new draft paragraph (3) and referred it to the drafting group.

New paragraph (4)

111. The Commission also considered a proposal for adding a new paragraph (4) to article 22, dong th e
following lines:

"(4) Inmattersreferred toin article 1, in respect of more than one foreign proceeding regarding the
same debtor, the court shall seek to achieve cooperation and coordination under article 21, subject to
the following:

"(a) after recognition of a foreign main proceeding any relief [granted] [to be granted] to a
representative of aforeign non-main proceeding under article 15 or 17 must be consistent with th e
conduct of the foreign main proceeding;

"(b) if aforeéign main proceeding is recognized after the filing of an application for recognition
of aforeign non-main proceeding, any relief in effect under article 15 or 17 shall bereviewed by the
court and shall be modified or terminated if inconsistent with the conduct of the foreign mai n
proceeding,;
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"(c) after recognition of aforeign non-main proceeding, upon recogn ition of a subsequent foreign
non-main proceeding, the court shall grant, modify or terminate relief to facilitate coordination of the
proceedings.”

112. TheCommisson generdly approved the substance of the proposed new paragraph (4) and, following
discussion of a few proposals for improving its current formulation and presentation, the Commissio n
referred it to the drafting group.

New paragraph (5)

113. The Commission also considered a proposal for adding a new paragraph (5) to article 22, dong th e
following lines:

"(5) Fromthetimeof filing an application for recognition of aforeign proceeding, the foreign
representative shal inform the cou rt promptly of all foreign proceedingsin respect of the debtor
which are known to the foreign representative.”

114. 1t was suggested that, in addition to the information envisaged in the proposed new paragraph (5) ,
provison should be made to require the foreign representative to inform the court of the status of his or her
gppointment (in particular of the termination of the appointment) or of the status of the foreign proceeding
(in particular of its termination or its transformation from a liquidation proceeding into areorganizatio n
proceeding). It was said that giving such information to the court might beimportant in all circumstances,
but was particularly important when the foreign proceeding had been opened on an interim basis or th e
foreign representative had been appointed provisionally.

115. For that purpose, it was suggested that one possible approach to providing such a duty might bet o
introduce a new subparagraph in article 13 requiring the foreign representative to submit an undertaking to
inform the court of any change in the status of the foreign proceeding or of his or her appointment. Th e
Commission decided to consider that proposal within the context of its deliberations on article 13 (se e
paragraph 207 below).

116. Subject to the above ddliberations, the Commission approved the substance of paragraph (5) an d
referred it to the drafting group.

Article 20. Intervention by aforeign representative in actionsin this State

117. Thetext of the article, as considered by the Commission, was as follows:

"Upon recognition of aforeign proceeding, the foreign representative may, provided the
requirements of the law of this State are met, intervenein [individual actions] [proceedings] in
which the debtor isa[claimant or defendant] [party]."

118. The Commission noted that the purpose of draft article 20 was to give the foreign representativ e
standing to appear in court and to make representations in proceedings, whether individual court actions or
other proceedings (including extrgjudicia proceedings) instituted by the debtor against athird party, or by
athird party against the debtor, and which had not been stayed under article 16(1) or 17.

119. Itwassuggested that the right to intervene should be available only to the representative of aforeign
main proceeding. The prevailing view, however, was that aso the representative of a foreign non-mai n
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proceeding could have alegitimate interest in the outcome of a dispute between the debtor and athird party
and that the provision should not exclude that possibility.

120. The concern was expressed that, as currently drafted, draft article 20 permitted the foreig n
representative to intervene in any proceedings in which the debtor was a party, which might includ e
proceedings concerning the persond affairsof the debtor (e.g. actionsin family law matters). That result was
found to be undesirable, and, in that connection, it was suggested that the foreign representative’ sright to
intervene should be restricted to proceedings concerning the debtor’ s assets. Additionaly, it was suggested
that article 20 should expresdy provide that intervention by the foreign representative should be subject to
the provisions of the laws of the enacting State governing third party intervention in judicial proceedings.

121. In response to that suggestion it was observed that in lega systems that recognized insolvenc y
proceedings of natural persons, such asindividual traders or merchants, it would sometimes be difficult to
establish a clear distinction between the debtor’s business and persona affairs, and that proceeding s
apparently falling in the latter category might well have influence on the debtor’ s assets and ligbilities. In
those Stuations, the foreign representative might have a legitimate interest to intervene in such proceedings.
It was therefore generally felt that the Commission should not attempt to circumscribe the scope of th e
intervention under draft article 20, so asto avoid creating an unnecessary and undesirable limitation of the
foreign representative s ability t o intervene in those proceedings. In most jurisdictions where it was possible
for a party to intervene in a dispute between two other parties, national procedura law contemplate d
requirements to be met by such intervening party so as to be permitted by the court deciding the dispute to
be heard in the proceedings (e.g. legal interest in the outcome of the dispute). Such requirements wer e
generally recognized by article 20. However, an expressreference in article 20 to the specific requirements
to be met under thel aws of the enacting State was found to be unnecessary and difficult to formulate, given
that in many jurisdictions they might be scattered in variouslega | texts or result from case law and might vary
according to the nature of the proceeding.

122. Asregardsthe bracketed language in article 20, there was general preference for retaining the words
"proceedings’ and "party” and deleting the remaining bracketed language.

123. After ddiberations, the Commission approved the substance of article 20 and referred it to the drafting
group.

Article 21. Authorization of cooperation and direct communication with foreign courts and foreign
representatives

124. Thetext of the article, as considered by the Commission, was as follows:

"(1) Inmattersreferredtoin article 1, acourt referred to in article 4 shall cooperate to the maximum
extent possible with foreign courts, either directly or through a[insert the title of the person or body
administering a liquidation or reorganization under the law of the enacting State] or a foreig n
representative. The court is permitted to communicate directly with, or to request information o r
assistance directly from, foreign courts or foreign representatives.

"(2) In matters referred to in article 1, a [insert the title of the person or body administering a
liquidation or reorganization under the law of the enacting State] shall, in the exercise of its functions
and [subject to the supervision] [without prejudi ce to the supervisory functions] of the court, cooperate
to the maximum extent possible with foreign courts and foreign representatives. The [insert thetitle
of the person or body administering aliquidatio n or reorganization under the law of the enacting State]
ispermitted, in the exercise of its functions and [subject to the supervision] [without prejudice to the
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supervisory functions] of the court, to communicate directly with foreign courts or foreig n
representatives.

"(3) Cooperation may be implemented by any appropriate means, including:
"(a) appointment of aperson or body to act at the direction of the court;
"(b) communication of information by any means deemed appropriate by the court;
"(c) coordination of the administration and supervision of the debtor’ s assets and affairs;

"(d) approva or implementation by courts of agreements concerning the coordination o f
proceedings;

"(e) [coordination of multiple proceedings regarding the same debtor] [coordination of main or
non-main foreign proceedings an d a proceeding in this State under [identify laws of the enacting State
relating to insolvency] in respect of the same debtor;

"(f) [the enacting State may wish to list additional forms or examples of cooperation].”

125. Generd support was expressed for the sub stance of article 21. A view was al so expressed that matters
pertaining to judicia cooperation in general, including cooperation in insolvency matters, were more suitable
for being addressed in bilateral or multilateral treaties, which typically provided for cooperation based 0 n
reciprocity. For some States it was doubtful whether aworkable framework for judicial cooperation could
be established exclusively by way of a national statute, in particular since it was difficult to incorporate in
it the concept of reciprocity. However, it was generally agreed that that view should not be understood a s
questioning the usefulness of the Model Provisions for the purposes of promoting the objectives of greater
judicia cooperation in insolvency matters.

126. With regard to paragraph (2), the words "subject to the supervision” were preferred to the word s
"without prejudice to the supervisory functions'.

127. In respect of paragraph (3)(a), the view was expressed that the words "at the direction of the court "
might not be appropriatein al circumstances, s ince some cases might be best served by giving the appointed
person ample authority to cooperate with the foreign court or representative. That view did not attrac t
sufficient support.

128. With regard to paragraph (3)(e), it was agreed to retain the language in the first set of bracketsan d
delete the remaining bracketed language.

129. Havingdiscussed afew proposals to improve the wording of article 21, including the deletion of the
words "authorization of* from itstitle, the Commi ssion approved its substance and referred it to the drafting

group.

Article 23. Rate of payment of creditors

130. Thetext of the article, as discussed by the Commission, was asfollows:

"Without prgjudice to [secured claims] [rights in rem], a creditor who has received par t
payment in respect of itsclaimin aninsolvenc y proceeding commenced in another State may not
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receive a payment for the same claim in a proceeding commenced in this State under [identify
laws of the enacting State relating to insolvency] with regard to the same debtor in this State, so
long as the payment to the other creditors of the same class for their claimsin the proceedin g
commenced in this State is proportionately less than the payment the creditor has alread y
received.”

131. TheCommission noted that the purpose of draft article 23 wasto avoid situations in which a creditor
might obtain amore favourable treat ment than the other creditors of the same class by obtaining payment of
itsclaim in more than one pro ceeding being simultaneoudly conducted in different jurisdictionsin respect of
the same debitor.

132. Proposals were made to replace the words "secured clams’ and "rights in rem", with reference to
"privileged claims’, "preferred claims' or other ex pressions with asimilar meaning. In response it was noted
that, asprovided in dreft article 11(2), the Model Provisions did not affect the ranking of claims pursuant to
the laws of the enacting State and that article 23 was solely intended to establish the equal treatment o f
creditors of the same class. However, tothe extent secured creditors or creditors with rights in rem were paid
in full regardless of the ranking of their claims (a matter that depended on the insolvency law of the Stat e
where the proceedingswere conducted), those creditors should be excluded from the scope of application of
draft article 23.

133. The Commission discussed the meaning of the expressons"secured d aims* and "rights inrem”. It was
explained that thefirg referred to claims guaranteed by particular assets and the second to rights relating to
aparticular property and enforceable against third parties. A given right might fall within the ambit of both
expressions, but not necessarily so, depending on the classification and terminology of the applicable law.
It was noted thet different lega syst ems might prefer to use other terms of art for expressing those concepts.
For clarity purposes, it was agreed that both expressions should be retained in article 23.

134. Following discussion of a few proposals for improving its current formulation, the Commissio n
approved the substance of draft article 23 and referred it to the drafting group.

Preamble
135. Thetext of the preamble, as considered by the Commission, was asfollows:

"The purpose of this Law isto provide effective mechanisms for dealing with cases of cross -
border insolvency so as to promote the objectives of:

"(a) cooperation between the courts and other competent authorities of this State and foreign
Statesinvolved in cases of cross-border insolvency;

"(b) greater lega certainty for trade and investment;

"(c) far and efficient administration of cross-border insolvencies that protects the interests of
all creditors and other interested persons, including the debtor;

"(d) protection and maximization of the value of the debtor’ s assets; and

"(e) facilitation of the rescue of financially troubled businesses, thereby protecting investment
and preserving employment.”
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136. The Commission noted t hat the purpose of the preamble was to give a succinct statement of the basic
policy objectives of the Modd Provisions, rather than to create substantive rights. It was observed that, in
States where it was not customary to set out preambular statements of policy in legidation, consideratio n
might be given to including the statement of objectives either in the body of the statute or in a separat e
document, so asto preserve a useful tool for the interpretation of the law.

137. A proposd was madeto delete the words “thereby protecting investment and preserving employment”
in subparagraph (e). It was stated that those words did not belong in the preamble of a text that did no t
contain any provison directly concerned with protecting investment or - preserving employment. It was pointed
out that the basic objective of the Modd Provisions was to facilitate the conduct of insolvency proceedings
with cross-border dements. However desrable, therescue of af inancialy troubled business might not always
be a viable solution, and many insolvency proceedings might inevitably lead to the liquidation of tha t
business. Furthermore, the interests of creditors, referred to in subparagraph (c), might not dways b e
compatible with protecting investment and preserving employment.

138. In response to that proposal, which was not adopted by the Commission, it was observed that a n
objective such as the one mentioned in subparagraph () wasin line with anumber of nationa insolvency
laws. The preamble to the draft Model Provisions contained a statement of basic policy objectives and not
of mandatory objectives. It would be incorrect to rega rd those objectives as being contradictory only because,
in individual cases, some of them might take precedence over the others. Besides, while liquidation of the
business was often the inevitable outcome of insolvenc y proceedings, many proceedings were concluded with
asuccessful reorganization of the business. With regard in particular to subparagraph (e), it was noted that
the protection of investment and the preservation o f employment were not independent objectives, but rather
expected conseguences from the rescue of financialy troubled businesses. The latter objective was pursued
by many nationd laws on insolvency proceedings and deserved being  mentioned in the preamble to the Model
Provisions.

139. Subject to the above deliberations, the Commission approved the substance of the preamble an d
referred it to the drafting group.

Article 1. Scope of application

140. Thetext of the article, as considered by the Commission, was asfollows:
"(1) This[Law] [Section] applies where:

"(a) assganceissought inthis State by aforeign court or aforeign representative in connection
with aforeign proceeding; or

"(b) assistanceissought in aforeign Statein connection with a proceeding in this State under
[identify  laws of the enacting State relating to insolvency]; or

"(c) aforeign proceeding and a proceeding in this State under [identify laws of the enactin g
State relating to insolvency] in respect of the same debtor are taking place concurrently; or

"(d) creditors or other interested parties in a foreign State have an interest in requesting th e

commencement of or participating in a proceeding in this State under [identify laws of the enactin g
State relating to insolvency].
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"(2) This[Law] [Section] does not apply where the debtor isa[insert the designations of specialy
regulated financia services ingtitutions such as banks and insurance companieg], if the debtor’ s
insolvency in this State is subject to specia regulation.”

Paragraph (1

141. The Commission conddered at length the question whether articdl e 1 should be amended for the purpose
of expresdy excluding proceedings concerning consumers from the scope of application of the Mode |
Provisions.

142. Various interventions were made in support of such an exclusion. It was stated that a number o f
jurisdictions had specid legidation on consumer protec tion. For those jurisdictions, it was important to avoid
theimpression that the Model Provisions intended to extend to consumers the same insolvency regime that
gpplied to companies and traders. Issues of ¢ onsumer protection might reduce the willingness of those States
to enact the Mode Provisons. The proposed excluson wasfurth er needed as not &l legal systems recognized
insolvencies of individuals other than traders, and even in those jurisdictions where insolvency proceedings
could be opened in repect of an individua, such insolvency would  often be conducted under a special regime,
particularly in jurisdictionsthat ditinguished between civil a nd commercial activities. Besides, in the absence
of an explicit excluson, the co urts of those States that did not provide consumer insolvencies might exclude
them by invoking the public policy exception, which might lead to excessive use, and an excessively broad
interpretati on, of the public policy exception. For the purpose of effecting the proposed exclusion, itwa s
suggested to amend article 1 so as to provide that if a debtor’s debts were incurred predominantly fo r
persond, family or household purposes, rather than for bus ness purposes, a proceeding regarding that debtor
was excluded from the ambit of the Modd Provisons. Alternative ly, it was suggested to provide in afootnote
to article 1 that the enacting State had the option to exclude proceedings concerning consumers from th e
scope of application of the Model Provisions.

143. That proposal raised strong objections. It was noted that, in its consideration of the draft Mode |
Provisions, the Commission was mindful of the need for uniformity in thefield of cross-border insolvency
and therefore had avoided making use of footnotes or options that would alow for departures from th e
uniform text. It was also noted that a number of jurisdictions did not enquire asto the nature of the debtor’s
debts for insolvency purposes, nor did they exclude consumers or other individuals from the ordinar y
insolvency regime. T he proposed exclusion might be construed as a recommendation for those jurisdictions
to consder introducing new categories of insolvenc y proceedings into their national laws. Besides, the notion
of debtsincurred for "family purposes’ was found to be unclear and susceptible to misuse by unscrupulous
debtors.

144. 1n response to those abjections it was noted that the work of the Commission had been essential y
focused on trade law issues and that consumer transactions  had been expressly excluded in anumber of texts
previously adopted by the Commission, such as the United Nations Convention on Contracts for th e
International Sale of Goods ™ and the UNCITRAL Model Law on Electronic Commerce. *?

145. After considering the various views expressed, it was agreed that the text of paragraph (1) should be
retained and that the Guide to Enactment should indicate that, in those jurisdictions that did not recognize
consumer insolvenciesor where theinsolvency of non-traders did not fall under the same insolvency regime
that applied to corporations and traders, the enacting State might wish to exclude from the scope o f
gpplication of the Modd Provisonsthoseinsolven cies that related to natural persons residing in the enacting
State whose debts were incurred predominantly for persona or household purposes, rather than fo r
commercia or business purposes, or to non-traders. The Guide to Enactment should also suggest that th e
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enacting State might wish to provide that such exclusion would not apply in cases where the total debt s
exceeded a certain monetary ceiling.

Paragraph (2

146. Asagenerd comment, it was noted thet paragr aph (2) appeared to impose the exclusion of the entities

mentioned therein from the ambit of the Model Provisions. It was pointed out, however, that the enactin g
State might wish that insolvency proceedings opened in its territory, although conducted under a specia |
regulatory regime, would nevertheless be accorded recognition abroad. A view was also expressed that a
possible approach in national law might be to treat the foreign insolvency proceedings involving a credi t
ingtitution as an ordinary insolvency proceeding for recognition purposes if the branch or activity of th e
foreign credit ingtitution in the enacting State did not fall under the nationa regulatory scheme. It wa s
suggested that the Guide to Enactment should mention  that possible approach. However, that suggestion was

not adopted.

147. The Commission proceeded to discuss whether the scope of the exclusion under paragraph (2), which
currently referred only to financid servicesingitutio ns, should be expanded so as to encompass entities other
than financial services ingtitutions. In favour of such an expansion it was indicated that nationa law s
sometimes provided special insolvency regimes for other types of enterprises, such as public utilit y
companies, or excluded those enterprises from the scope of application of their insolvency laws. It wa s
suggested that, without such an exclusion, some enacting States might be inclined to make use of the public
policy exception provided in article 6. With aview to discouraging wide resort to public policy exceptions,
exclusions under paragraph (2) would best be left to national law.

148. Inreply tothat proposal it was observed that the draft Model Provisions had been formulated so asto
apply to any proceeding that met the requirements of article 2(a), independently of the nature of the debtor
or its particular status under national law. The only exceptions were those contemplated in paragraph (2),
which was purposaly limited to financia servi ces institutions. That exclusion was largely acceptable because
insolvencies of financial services institutions usually required prompt and discrete action (for instancet o
avoid massive withdrawals of deposits) and were, for that reason, administered under special regulator y
regimesin various States. The Commission wastherefor e urged not to expand the scope for exclusions under

paragraph (2).

149. Upon condderation of the various views expressed, it was agreed that it would be preferable to allow
for exclusions under paragraph (2) rather than to encourage enacting States to make use of public polic y
exceptions. It was therefore decided that the words "financia servicesinstitutions' should be deleted from
paragraph (2). However, with aview to making the Model Provisions more transparent (for the benefit of
foreign users of thelaw based ontheModd  Provisions), it was considered that all exclusions from the scope
of the Model Provisions should be expresdy mentioned by the enacting State in paragraph (2).

150. Subject to the amendments mentioned above, the Commission a pproved the substance of paragraph (2)
and referred it to the drafting group.

Article 2. Definitions

151. Thetext of the article, as considered by the Commission, was as follows:

"For the purposes of this Law:
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"(a) ‘foreign proceeding' means a collective judicial or administrative proceeding, including an
interim proceeding, pursuant to alaw relating to insolvency in aforeign State in which proceeding the
assets and affairs of the debtor are s ubject to control or supervision by aforeign court, for the purpose
of reorganization or liquidation;

"(b) ‘foreign main proceeding' meansaproceeding taking place in the State where the debtor has
the centre of its main interests;

"(c) ‘foreign non-main proceeding’ means a proceeding teking placeinth e State where the debtor
has an establishment within the meaning of subparagraph (f) of thisarticle;

"(d) ‘foreign representative’ means a person or body, including one appointed on an interi m
basis, authorized in a foreign proceeding to administer the reorganization or the liquidation of th e
debtor’ s assets or affairs or to act as a representative of the foreign proceeding;

"(e) ‘foreign court' means a judicia or other authority competent to control or supervise a
foreign proceeding;

"(f) ‘egtablishment' meansany place of operationswher e the debtor carries out a non- transitory
economic activity with human means and goods."

Subparagraphs (a) to (c)

152. Itwasdecided that the word "foreign”" should be added in subparagraphs (b) and (c) before the word
"proceading” to make it clear that reference was made to the definition of "foreign proceeding” contained in
subparagraph (8). It was dso decided to clarify in subparagr aph (c) that a"foreign non-main proceeding” was
aforeign proceeding "other than aforeign main proceeding” that took place in a State where the debtor had
an establishment.

153. The view was expressed that the meaning of the term "centre of main interests' in subparagraph (b)
was hot dear and that its use would create uncertainty. In response, it was stated that that term was used in
the European Union Convention on Insolvency Proceedings and that the interpretation of theterm inth e
context of that Convention would be useful also in the context of the Model Provisions.

154. The suggestion was made that "foreign non-main proceeding” in subparagraph (c) should also be a
proceeding opened in the respective foreign State on the ground that the debtor had assets, but not a n
establishment, in that State. The Commission, however, decided that a foreign non-main proceedin g
susceptible to recognition under article 13(3)(b) should only be a proceeding commenced in a State where
the debtor had an establishment in the meani ng of article 2(f). It was considered that that decision should not
affect the decision taken in the context of article 22(1), namely, that an insolvency proceeding could b e
opened in the enacting State on the ground that the debt or had assets in the State. It was noted that the effects
of an insolvency proceeding opened on the basis of the presence of assets in the State were, accordingt o
article 22(1), normally restricted to the assets located in that State; if other debtor’'s assets located abroad
should, under the law of the enacting State, be administered in that insolvency proceeding, that cross-border
issue was to be dealt with as a matter of international cooperation and coordination under article 21.

155. Subject to the drafting changes decided on, the Commission adopted the substance of sub -
paragraphs (a) to (c).

Subparagraphs (d) and (€)
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156. The suggestion was made that the words "or to act as a representative of the foreign proceeding "
contained in subparagraph (d) should be deleted. The Commission, however, decided to retain the current text
since acting abroad as a representative of the insolvency proceeding might be the main purpose of th e
appointment.

157. Inresponseto aquestion raised as to the purpose of including in the definition of "foreign court” non-
judicial authorities, it was said that a foreign proceeding that met the requisites of article 2(a) should b e
recognized even if it was opened by anon-judicid auth ority; as a drafting matter, the definition of the foreign
court included non-judicial authoritiesin order to obviate the need to refer to aforeign authority other than
a court whenever reference was made to aforeign court. It was pointed out that subparagraph (e) followed
asmilar definition adopted in article 2(d) of the European Unio n Convention on Insolvency Proceedings. The
Commission adopted subparagraph (€) unchanged.

Subparagraph (f)

158. Itwasdecided to add, & the end of sub paragraph (f), the words "or services'. It was noted that, except
for the added words, the definition was closely modelled on the definition of "establishment” in article 2(g)
of the European Union Convention on Insolvency Proceedings. Subject to that addition, the Commissio n
adopted subparagraph (f).

Article 3. International obligations of this State

159. Thetext of the article, as considered by the Commission, was as follows:

"To the extent that this Law conflicts with an obligation of this State arising out of an y
treaty or other form of agreement to which it is a party with one or more other States, th e
requirements of the treaty or agreement prevail."

160. The Commission agreed with the principle embodied in article 3.

161. Itwas observed that, while in some States binding international treaties were self-executing, in other
States international treaties were, with certain exceptions, not self-executing in that they required interna |
legidation for them to become enforceable law. With respect to the latter group of States, it was noted that,
in view of their normal practice in dealing with international treaties and agreements, it would b e
inappropriate or unnecessary to include article 3 in their legidation or it might be appropriate for certai n
Staestoincludeit in modified form. It was agreed that the Guide to Enactment should reflect that situation.

162. The Commission considered asuggestion that, in order to avoid an unnecessarily broad interpretation
of internationd treaties, article 3 should emphasize that atreaty displaced aMode Provision only when the
treaty regulated the subject matter of the provision in questi on. In support of the suggestion, it was stated that
inits current formulation article 3 might inadvertently result in giving precedence to an international treaty
that was drafted broadly and dealt with some matters addressed by the Model Provisionsin an indirect way
(e.g. matters such as access to courts and cooperation between courts or administrative authorities). Such a
result, it was said, would reduce certainty and predictability in the application of the Model Provisions and
would compromise its goal to achieve uniformity and to facilitate cross-border cooperation in cross-border
insolvency. That suggestion was not met with sufficient support. It was pointed out that no additiona |
wording was necessary since a conflict between the Model Provisions and atreaty could arise under article
3 only when the two texts regulated the same subject matter . In addition, it was stated that additional wording
such asthe one proposed might raise interpre tation problems. The Commission adopted article 3 unchanged.
It was agreed that the Guide to Enactment should reflect that understanding.
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Article4. Competent authority

163. Thetext of the article, as considered by the Commission, was as follows:

"The functions referred to in this Law relating to recognition of foreign proceedings and
cooperation with foreign courts shall be performed by [specify the court, courts or authorit y
competent to perform those functions in the enacting State].

[Footnote to the title of article 4] "A State where certain functions relating to insolvenc y
proceedings have been conferred upon government-appointed officials or bodies might wish to
includein article 4 or elsawhere in chapter | the following provision:

"Nothing in this Law affectsthe provisionsin force in this State governing the authority
of [insert the designation of the government-appointed person or body]."

164. It wasnoted that the competence for the various judicial functions dealt with in the Model Provisions
might lie with different courts in the enacting State, and that the enacting State would designate specifi ¢
courts according to its own system of court competence. The value of article 4, as enacted in agiven State,
would be to increase the transparency and ease of use of the insolvency legislation for the benefit of, i n
particular, foreign representatives and foreign courts.

165. For clarity purposes, it was decided that the title of article 4 should read "[Competent court o r
authority]".

166. With the above amendment, t he Commission approved the substance of article 4 and referred it to the
drafting group.

Article 5. Authorization of [insert the title of the person or body administering aliquidation or
reorganization under the law of the enacting State] to act in aforeign State

167. Thetext of the article, as considered by the Commission, was as follows:

"A [insart thetitle of the person or body administering aliqu idation or reorganization under
the law of the enacti ng State] is authorized to act in aforeign State on behalf of a proceeding in
this State under [identify laws of the enacting State relating to insolvency], as permitted by the
applicable foreign law."

168. The Commission noted that the intent of article 5 was to equip administrators or other authoritie s
appointed in insolvency proceedings commenced in the enacting S tate to act abroad as foreign representatives
of those proceedings. Thelack of such authorization in some States has proved to be an obstacle to effective
international cooperation in cross-border cases.

169. The Commission approved the substance of article 5 and referred it to the drafting group.

Article 6. Public policy exceptions
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170. Thetext of the article, as considered by the Commission, was as follows:

"Nothing in this Law prevents the court from refusing to take an action governed by this
Law if the action would be manifestly contrary to the public policy of this State.”

171. 1t was observed that the notion of public policy was grounded in national law and might differ from
State to State. The term "public policy” was understood differently in nationa laws; in some legal systems
it was understood broadly in the sensethat it might relateto  any imperative rule of nationa law while in other
legal systems it related solely to the core of fundamental provisions of law. In some of those legal systems
there was a dichotomy between the notion of public policy asit applied to domestic affairs, and the notion
of public policy that was used in private international law matters. In the latter Situation, the exception o f
public policy was construed as relating to fundamental principles of law, in particular the constitutiona |
guarantees and individud rights, and was only used to refuse the  application of foreign law, or the recognition
of aforeign judgement or arbitral award, when that would contravene those fundamenta principles. It was
noted, for example, that, if the courts applied their broad "dome stic* notion of public policy to the recognition
of foreign judicia decisions, very few foreign decisons would ever be recognized since most foreig n
proceedingswould, in one or the other aspect, depart from procedures which, internally, constituted matters
governed by imperative rules. The prevailing view within the Commission was that article 6 should use the
notion of public policy in aredtrictive sense so that it would only beinvoked in rare cases and that, with a
view to achieving the objectives of the Model Provisions, it was desrable to avoid giving a broa d
interpretation to the notion of public policy.

172. It wassuggested that theword " manifestly”, used asthe qualifier of "public policy", should be deleted
since it was not clear what it meant. It was said that, in the context of international insolvency, it wa s
inappropriate to restrict the operation of public policy only to cases where the violation of it was manifest.
The prevailing view, however, was that the qualifier should be kept in order to facilitate internationa |
cooperation and to avoid a situation where cooperation under the Model Provisions would be frustrate d
because the particular step or measure was seen to be contrary to a mere technicaity of amandatory nature.
Furthermore, it was observed that the word was used in many international legal texts and that its objective
and meaning were well understood: its purpose was to emphasize that public policy exceptionsshould b e
interpreted restrictively and that article 6 was only intended to be invoked under exceptional circumstances
concerning matters of fundamental importance for the enacting State.

173. Subject to the above deliberations, the Commission approved the substance of article 6 and referred
it to the drafting group.

Additional provisionsto chapter | (articles 1-6)

174. A proposd was madeto addt o chapter | (articles 1-6) of the draft Model Provisions an article similar
to aticle 3(1) of the UNCITRAL Modd Law on Ele ctronic Commerce to the effect that, in the interpretation
of the Modd Provisions, regard wasto be had to itsinternational or igin and to the need to promote uniformity
in its application and the obser vance of good faith. The Commission accepted that proposal and referred the
matter to the drafting group.

175. Another proposal was madeto add to chapter | of the draft Model Pr ovisions an article to the effect that
nothing in the Model Provisions limited the power of the court to provide greater assistance to aforeig n
representative under any other laws of the enacting State. The Commission approved that proposal an d
referred it to the drafting group.

Article 7. Right of direct access
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176. Thetext of the article, as considered by the Commission, was asfollows:

"A foreign representative is entitled to apply directly to acourt in this State.
177. The Commission noted that article 7 was limited to expressing the principle of direct accessby th e
foreign representative to courts of the enacting State, thus freeing the representative from having to mee t
formal requirements such as licences or consular actions.

178. The Commission approved the substance of article 7 and referred it to the drafting group.

Article8. Limited jurisdiction

179. Thetext of the article, as considered by the Commission, was as follows:

"The sole fact that an application pursuant to this Law is made to a court in this State by
a foreign representative does not subject the foreign representative or the foreign assets an d
affairs of the debtor to the jurisdiction of the courts of this State for any purpose other than the
application.”

180. The Commission noted that the provision was a useful "safe conduct” rule aimed at ensuring that the
court in the enacting State would not assume jurisdiction over the entire debtor’ s assets on the sole ground
of the foreign representative having made an application for recognition of a foreign proceeding. It wa s
pointed out that concerns of foreign representatives or creditors about the possibility of all-embracin g
jurisdiction triggered by an application for relief had, in practice, caused considerable difficultiesin cross-
border insolvency. It was noted that the article might not appear necessary in States where the ruleso n
juridiction did not allow a court to assume jurisdiction over a person making an application to the court on
the sole ground of the gpplicant’ s appeara nce; however, also in those States, the enactment of the article was
useful in that it assured foreign representatives that the court of the enacting State would not assum e
jurisdiction on the sole ground that the foreign representative filed an application with the court.

181. The Commission further noted that the limitation on jurisdiction over the foreign representativ e
embodied in article 8 was not aosolute and was only intended  to shield the foreign representative to the extent
necessary to make court access ameaningful proposition. Other possible grounds for jurisdiction under the
laws of the enacting State, such as the possible misconduct and the resulting liability of the foreig n
representative, were not affected by article 8.

182. The Commission approved the substance of article 8 and referred it to the drafting group.

Article 9. Application by aforeign representative to commence a proceeding under [identify laws of the
enacting State relating to insolvency]

183. Thetext of the article, as considered by the Commission, was as follows:
"[Upon recognition,] aforeign repre sentative may apply to commence a proceeding in this
State under [identify laws of the enacting State relating to insolvency] if the conditions fo r
commencing such a proceeding under the law of this State are otherwise met."

184. It was noted that nationa laws, in enumerating persons who may apply to commence an insolvenc y
proceeding, often did not mention a representative of aforeign insolvency proceeding. As aresult, questions
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might arise as to whether the foreign representative had standing for making the application. Article 9
answered those questions by ensuring that th e foreign representative had standing for requesting the opening
of an insolvency proceeding.

185. The Commission considered the questio n whether the foreign representative could apply to commence
an insolvency proceeding prior to recognition. The prevailing view was in favour of giving the foreig n
representative that right without requiring prior recognition. It was pointed out that such a possibility might
be crucial in cases of urgent need for preserving the assets of the debtor. It was further noted that article 9
already provided sufficient guarantees against abusive applications by requiring that the conditions fo r
commencing such a proceeding under the law of the enacting State had to be met.

186. Interventions were made to suggest that the right to request the opening of insolvency proceeding s
should not be extended to a representative in a foreign non-main proceeding. It was pointed out that th e
opening of a proceeding might interfere with the administration of the main proceeding and that, in th e
interest of enhancing the coordination of insolvency proceedings, only a representative of aforeign mai n
proceeding should be granted t hat right. However, pursuant to another view, which eventualy prevailed, the
proposed limitation should not be introduced, asit would render the article excessively rigid. In support of
retaining the current wording, it was noted that a representative in a non-main proceeding might have a
legitimateinterest in requesting the opening of aproceedingin the enacting State, for instance, where no main
proceeding within the meaning of the Model Provisions had been opened.

187. Subject to the deliberations above, the Commission approved the substance of article 9 and referred
it to the drafting group.

Article 10. Participation of aforeign representative in a proceeding under [identify laws of the enacting
State relating to insolvency]

188. Thetext of the article, as considered by the Commission, was as follows:
"Upon recognition of a foreign proceeding, the foreign representative may participate in
aproceeding concerning the debtor in this State under [identi fy laws of the enacting State relating
to insolvency]."

189. The Commission approved the substance of article 10 and referred it to the drafting group.

Article 11. Access of foreign creditors to a proceeding under [identify laws of the enacting State relating

to insolvency]

190. Thetext of the article, as considered by the Commission, was as follows:

"(1) Subject to paragraph (2) of this article, foreign creditors have the same rights regarding th e
commencement of, and participation in, a proceeding in this State under [identify laws of the enacting
State relating to insolvency] as creditors in this State.

"(2) Paragraph (1) of thisarticle does not affect the ranking of claimsin a proceeding under [identify
laws of the enacting State relating to insolvency], except that the claims of foreign creditors shall not
be ranked lower than [identify the class of unsecured non-preference claims, while providing that a
foreign claim is to be ranked lower than the unsecured non-preference claims if an equivalent loca |
clam (e.g. clam for a penalty or deferred-payment claim) has a rank lower than the unsecure d
non-preference claims).®
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®"The enacting State may wish to consider the following alternative wording to replac e
article 11(2):

"(2) Paragraph (1) of this article does not affect the ranking of clamsin a
proceeding under [identif y laws of the enacting State relating to insolvency] and the
exclusion of foreign tax and social security claims from such a proceeding .
Neverthel ess, the claims of foreign creditors other than those concerning tax an d
socia security obligations shall not be ranked lower than [identify the class o f
unsecured non-preference claims, while providing that aforeign claim isto be ranked
lower than the unsecured non-preference claimsif an equivaent local clam (eg .
clam for apendty or deferred-payment claim) has arank lower than the unsecured
non-preference claims).”

191. It was noted that the purpose of draft article 11 was generally to establish the equality of treatmen t
between foreign and local creditors. Paragraph (2) made it clear that the principle of non-discriminatio n
embodied in paragraph (1) did not affect the provisions on the ranking of claimsin insolvency proceedings,
including any provisions that might assign a special ranking to claims of foreign creditors, paragraph (2),
however, provided a minimum ranking for claims of foreign creditors. The alternative provision inth e
footnote differed from the provision in the text only in that it allowed discrimination against foreign tax and
socia security claims.

192. The Commission approved the substance of article 11 and referred it to the drafting group.

Article 12. Notification to foreign creditors of a proceeding under [identify laws of the enacting State
relating to insolvency]

193. Thetext of the article, as considered by the Commission, was as follows:
"(1) Whenever under [identify laws of the enacting State relating to insolvency] notification isto be
givento creditorsin this State, such notification shall also be given to the known creditors that do not
have an address in this State. [The court may order that appropriate steps be taken with aview t o
notifying any creditors whose addressis not yet known.]

"(2) Such natification shall be made to the foreign creditorsindividualy, unless the court considers
that, under the circumstances, some other form of notification would be more appropriate.

"(3) When anotification of commencement of a proceeding isto be given to foreign creditors, the
notification shall:

"(a) indicate areasonabletime period for filing clam s and specify the place for filing of claims,
"(b) indicate whether secured creditors need to file their secured claims; and

"(c) contain any other information req uired to be included in notifications to creditors pursuant
to the law of this State and the orders of the court.”
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194. TheCommisson noted that the main purpose of notifying foreign creditors as provided in paragraph
(1) wasto inform them of the commencement of the insolvency proceeding and of the time-limit to file their
claims. Furthermore, as a corollary to the principle of equal treatment established by draft article 11, draft
article 12 required that foreign creditors should be notified whenever notification was required for creditors
in the enacting State.

195. With regard to the form of the notification, it was pointed out that many States provided specia |
procedures for notifications that had to be served in a foreign jurisdiction (e.g. letters rogatory). Thos e
procedures were often cumbersome and time-consuming  and their use would not ensure that foreign creditors
received timely notice concerning insolvency proceedingsin the enacting State. It was therefore suggested
that article 12 should be amended to provide that the notification provided therein could be effected by mail
or any other means that the court deemed to be adequate in the circumstances.

196. Inreply tothat proposd, it was pointed out that the fo rm of notification varied in different jurisdictions
and that it would be prefer able to leave that question entirely to the laws of the enacting State. Furthermore,
anumber of Stateswere partiesto bilateral or multilateral treaties and conventions on judiciary cooperation,
such as the Convention on the Service Abroad of Judicial and Extrgjudicial Documents in Civil o r
Commercid Matters,*® adopted under the auspices of the Hague Conference on Private International Law,
which provided simplified procedures for the communication of court orders and notificationsamong th e
signatory States. It was fet that the proposed amendment, which prescribed one particular form o f
notification (i.e. postal notification) might be inconsistent with the international obligations of those States,
which would then be compelled to invoke article 3 to refuse to apply such anew provision.

197. Theprevaling view, howev er, was that the proposed amendment would not generate conflict with the
international obligations of the enacting State, since the treaties and conventions that had been alluded t o
normaly did not preclude the State to use simplified notification procedures in the circumstances dealt with
inthearticle It was agreed that in paragrap h (2) words along the following lines should be added: "no letters
rogatory or other similar formalities are required”.

198. Subject to the dbove deliberations, the Commission approved the substance of article 12 and referred
it to the drafting group.

Article 13. Recognition of aforeign proceeding and of aforeign representative

199. Thetext of the article, as considered by the Commission, was as follows:

"(1) A foreign representative may apply to the competent court for recognition of the foreig n
proceeding and of the foreign representative’ s appointment.

"(2) An application for recognition shall be accompanied by:

"(@) the duly authenticated decision [or decisons] commencing the foreign proceeding an d
appointing the foreign representative; or

"(b) acertificate from the foreign court affirming the existence of the foreign proceeding and
of the appointment of the foreign representative; or

"(c) in the absence of evidence referred to in subparagraphs (a) and (b), any other evidenc e

acceptable to the court of the existence of t he foreign proceeding and of the appointment of the foreign
representative.

39



"(3) Subject to article 14, the foreign proceeding shal be recognized:

"(a) asaforeign main proceeding if the foreign court hasjurisdiction based on the centre of the
debtor’s main interests; or

"(b) asaforeign non-main proceeding if the debtor has an establishment within the meaning of
article 2(f) in the foreign State.

"(4) Absent proof to the contrary, the debtor’ s registered office, or habitual residence in the case of
an individual, is deemed to be the centre of the debtor’ s main interests.

"(5) If thedecision or certificate referred to in paragraph (2) of this article indicates that the foreign
proceeding is a proceeding as defined in article 2(a) and that the foreign representative has bee n
appointed within the meaning of article 2(d), the court is entitled to so presume.

"(6) No legalization of documents supplied in support of the application for recognition or othe r
similar formality is required.

"(7) The court may require atrandation of documents supplied in support of the application fo r
recognition into an official language of this State.

"(8) An application for recognition of a foreign proceeding shall be decided upon at the earlies t
possibletime.”

200. The Commission noted that, under the Model Provisions, the recognition of aforeign representative
did not occur independently from the recognition of theforeign p roceeding in which the foreign representative
had been appointed. It was therefore decided that, for purposes of clarity, the words "and of a foreig n
representative” should be deleted from thetitle of article 13. For the same reason, it was agreed to delete the
words"and of the foreign representative’ s appointment” in paragraph (1) and replace those words with the
words "in which the foreign representative has been appointed"”.

201. Itwaspointed out that the use of the word "jurisdiction™ in paragraph (3)(a) might lead to disputes as
to whether the foreign court was in fact entitled to assume jurisdiction over the foreign proceeding. Th e
Commission therefore decided to redraft that paragraph so asto  qualify aforeign main proceeding as one that
took place in the State where the debtor had the centre of its main interests.

202. Withregard to paragraph (3)(b), it was noted that the Model Provisions did not envisage recognition
of aproceeding opened in aforeign State in which the debtor had assets but no establishment as defined in
article 2(c). That solution was criticized since the Model Provisions alowed opening of an insolvenc y
proceeding in the enacting Stete even if there was no establish ment in that State (article 22(1), which required
only the presence of assetsin the enacting State), b ut did not contemplate recognition of aforeign proceeding
if there was no establishment in the foreign State. That criticism was not supported.

203. Quedtionswere asked asto the relationship between the notion of "legalization™ in paragraph (6) and
the notion of "authenticated" document in paragraph (2)(a). In response it was noted that paragraph (2)(a)
referred to procedures normally followed in the originating jurisdiction to certify that the documentsi n
guestion were accurate and had been issued by the named authorities. Paragraph (6), in turn, referred t o
formdlities by which diplomatic or consular agents of the enacting State certified matters such as authenticity
of sgnatures, the capacity in which the person signing the document had acted, or the identity of the seal or
stamp on adocument. Legalization procedures were often cumbersome and time-consuming, and might in
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some casesinvol ve various authorities at different levels or offices. That was the reason why paragraph (6)
dispensed with the requirement of legalization, having regard to the need for expediting the proceedingsin
the enacting State.

204. Inrespect of paragraph (6), the view was expressed that eliminating legalization requirements might
bein conflict with thei nternational obligations of the enacting State. Several States were partiesto bilateral
or multilateral treaties on mutua recognition and legalization of documents, such as the Conventio n
Abolishing the Requirement of Legalisation for Foreign Public Documents, ** adopted under the auspices of
the Hague Conference on Private International Law, which provided specific simplified procedures for the
legdization of documents originating from signatory States. In response it was stated, however, that th e
referred to Hague Convention left in effect, for example, any laws, regulation or practice that abolished or
smplified legdization procedures and that therefore aconflict was unlikely to arise. To the extent there might
exist aconflict, article 3 provided a solution.

205. Also, the concern was expressed that paragraph (6) seemed to preclude the possibility for the court to
require legdization. The view was expressed that the court in some jurisdictions might find it difficult to act
on the basis of foreign documents that had not been legalized through procedures regularly used in th e
enacting State, particularly with regard to documents emanating from jurisdictions with which they ha d
limited or no familiarity. It was suggested that paragraph (6) should authorize the court, in exceptiona |
circumstances, to require legalization.

206. Having considered the different views expressed, the Commission decided that it wasimportant, for
the purpose of expediting the recognition p rocedure, to provide that prior legalization was not mandatory for
the court to act upon an application for recognition, and that the court was authorized to presumethat th e
documents submitted with t he application were authentic even if they had not been legalized. It was decided
to replace the words "duly authenticated” with the words " certified copy of the" in paragraph (2)(a).

207. TheCommissonwasremind ed of its earlier discussions concerning the possibility of modification of
the court’ s decision to recognize the foreign proceeding and of its decision to reconsider that matter within
the context of article 13 (see paragraphs 91-92 above). For the purpose of addressing that issue, it wa s
proposed to add a new paragraph to article 13 to provide that nothing in articles 13 and 14 precluded th e
modification or termination of rec ognition when the grounds for granting recognition were lacking or ceased
to exist in full or in part. The Commission generaly concurred with that proposal and referred it to th e
drafting group. It was agreed that the Guide to Enactment should contain an explanationto the effect that
such modification or terminat ion would normally follow the procedures that governed, in the enacting State,
gpped or rescission of judicia decisions. The Commission also decided to include in article 13 aprovision
obligating the foreign representative to inform the court, from theti me of filing the application for recognition
of the foreign proceeding, of any substantial change in the status of the foreign proceeding or the status of
the foreign representative’ s appointment (see paragraphs 114 and 115 above).

208. A proposa was made to insert an additional paragraph in article 13 to the effect that the recognition
granted under that article had only the consequences set forth in the Modd Provisions. It was explained that
the proposal was intended to address a concern previously expressed that, in the system of the Mode |
Provisons, the recognition of aforeign proceeding did not entail that the foreign proceeding would havein
the enacting State the full range of legal effects that it had in the originating jurisdiction. That proposal was
objected to on the ground that the Mode Provisons gave theforeign re presentative a number of faculties (e.g.
to intervenein local proceedings; to participatein local  collective proceedings; to apply for relief) which were
not entirely regulated in the Model Provisions and which the foreign representative would have to exercise
in accordance with other laws of the enacting State. Therefore, it would be inappropriate to provide that the

41



effects of the recognition were limited to the consequences set forth in the Model Provisions. Accordingly,
the proposed addition was not adopted.

209. Subject to the above decisions, th e Commission approved the substance of article 13 and referred it to
the drafting group.

Article 19 bis. Actionsto avoid acts detrimental to creditors

210. Thetext of the article, as considered by the Commission, was asfollows:

"Upon recognition of aforeign proceeding, the foreign representative [is permitted] [has
standing] to initiate [refer to the types of actionsto avoid or otherwise render ineffective act s
detrimentd to creditorsthat are available, according to the law of the enacting State, to the local
insolvency administrator in the context of insolvency proceedings in the enacting State]."

211. TheCommission consdered the question whether the Model Provisions should expressly provide that
a foreign representative had procedural "standing” (a concept in some procedural systems referredto b y
expressions such as"active procedurd legitimation”, "active legitimati on™ or "legitimation”) to initiate actions
to avoid or otherwise render ineffective legal acts detrimenta to creditors (such actions were sometime s
referred to as "Paulian actions").

212. It waswiddly considered that the right to commence such actionswas in the interest of creditors and
that they were essential, and sometimes the only effective means, for protecting the integrity of the debtor’s
assets. Considerable support was expressed for the view that  aforeign representative should not be prevented
from initiating such actions by the sole fact that the foreign representative was not the insolvenc y
administrator appointed in the enacting State.

213. ltwassadthat, if such sanding wasto be conferred on theforelg n representative, it should extend only
to actionsthat were available to thelocd insolve ncy administrator in the context of an insolvency proceeding
opened in the enacting State; care should be taken to avoid creating an impression that the foreig n
representative was equated with individua creditors, who under many legal systems had a right to initiate
actions to avoid or otherwise render ineffective legal acts detrimental to creditors. It was stressed that th e
conditions for an action that might be initiated by an insolvency administrator were different from th e
conditions for actions that might be brought by individual creditors.

214. Strong opposition was expressad to including such aprovisoni nthe Model Provisions. It was said that
such actions had the potential of creating uncertainty about concluded or performed transactions; that they
encompassed cases where the parties to such transactions were deemed to have acted to the detriment o f
creditors (but in fact might have been unaware of the detrimental effect) and that, thus, the action s
unnecessarily affected third parties who werein good faith and unaware of the possihility that a concluded
transaction could be rendered ineffective; that such actions were based on the premise that the debtor was
subject to an insolvency proceeding in the State, which (apart from the fact that the foreign proceeding was
recognized in the enacting State) was not the case; that, because of a potentially destabilizing effect of such
actions, the administration of loans might be adversely affected; that the issue in question was of grea t
complexity and did not lend itself to a harmonized solution within the framework of the Model Provisions.

215. During the discussion the view prevailed that a provision on the subject was desirable in the Mode |
Provisions. It was understood that the provision should only confer standing to bring actions unde r
condderation. In particular, the provision should not create substantive rights and should not take a stand as
to which law was applicableto aclaim that atransactio n should be avoided or otherwise rendered ineffective.
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216. The Commission adopted the prevailing view and requested the drafting group to prepare the text of

the draft article using draft article 19 bis asabasis. The Commission also adopted the proposal that, if the
foreign proceeding wasanon-main proceeding, the limitation analogous to the one expressed in draft article
17(3) should beincluded in the provision, namely, that "the court must be satisfied that the action relates to
assets that, under the law of this State, should be administered in the foreign non-main proceeding'”.

4, Review of the draft text prepared by the drafting group

217. After itssubstantive consideration of the draft Model Provisions, the Commission reviewed the draft
articles prepared by the drafting group, which had been established with the task of implementing th e
decisions taken by the Commission (see paragraph 28 above).

218. The Commission gpprov ed the suggestion that the draft text should bear the title "Model Law" rather
than "Model Provisions', in line with other pieces of model legidation prepared by the Commission and in
recognition of the possibility that the text could be enacted asa separate statute or as a discrete section or part
of alaw on insolvency.

219. During its review, the Commission made minor drafting changes. The text, as reviewed by th e
Commission, and subsequently approved at its 630th meeting on 30 May 1997 (see paragraph 221 below),
isreproduced in annex | to the present report. *°

5. Preparation of the Guide to Enactment

220. The Commission, after finalizing the substantive consideration of the Model Law, did not have time
to congder the"draft Guide to Enactment of the UNCITRAL Mode Provis ions on Cross-Border Insolvency”,
prepared by the Secretariat (A/CN.9/436). Nevertheless, the Commission wished that the Guide should be
prepared as soon as feasible after the session of the Commission. Since much of the material for the future
Guide wasto be found in the report of the current session of the Commission and other travaux préparataires,
the Commission requested the Secretariat to prepare afinal version of the Guide to Enactment, reflecting the
deliberations and decisions at the current session. The Commission mandated the publication of the fina |
version of the Guide to be prepared by the Secretariat together with the text of the Model Law, asasingle
document.

6. Adoption of the Modd Law and recommendation

221. Upon concluding its deliberations on the Model Law, the Commission adopted the following decision
at its 630th meeting, on 30 May 1997:

"The United Nations Commission on International Trade Law

"Recaling its mandate under General Assembly resolution 2205 (XXI) of 17 December 1966
to further the progressive harmonization and unification of the law of international trade, and in that
respect to bear in mind the interests of al peoples, and in particular those of developing countries, in
the extensive devel opment of international trade,

"Noting that increased cross-border trade and investment leads to greater incidence of case s
where enterprises and individuals have assets in more than one State,
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"Noting aso that when a debtor with assets in more than one State becomes subject to a n
insolvency proceeding, there often exitsan urgent need for cross-border cooperation and coordination
in the supervision and administration of the insolvent debtor’ s assets and affairs,

"Congdering that inadequate coordination and cooperation in cases of cross-border insolvency
reduce the possibility of rescuing financial y troubled but viable businesses, impede afair and efficient
administration of cross-border insolvencies, make it more likely that the debtor’s assetswould b e
concealed or dissipated, and hinder reorganizations or liquidations of debtors' assets and affairs that
would be the most advantageous for the creditors and other interested persons, including the debtors
and the debtors employees,

"Noting further that many States lack a legidative framework that would make possible o r
facilitate effective cross-border coordination and cooperation,

"Being convinced that fair and internationally harmonized legidation on cross-border insolvency
that respects the nationa procedura and judicia systems and is acceptable to States with differen t
legal, social and economic systems, would contribute to the development of internationa trade an d
investment,

"Considering that a set of internationally harmonized model legidative provisions on cross -
border insolvency is needed to assist States in modernizing their legidation governing cross-borde r
insolvency,

"1. Adoptsthe UNCITRAL Mode Law on Cross-Border Insolvency;

"2. Requests the Secretary-General to transmit the text of the UNCITRAL Mode Law o n
Cross-Border Insolvency, together with the Guide to Enactment of the Model Law prepared by th e
Secretariat, to Governments and other interested bodies;

"3. Recommends that al States review their legislation on cross-border aspects of insolvency
to determine whether the legidation meets the objectives of a modern and efficient insolvency system
and that, in thet review, give favourable consder ation to the UNCITRAL Model Law on Cross-Border
Insolvency, bearing in mind the need f or an internationally harmonized legidlation governing instances
of cross-border insolvency.”

222. The Commisson expressed its apprecigtion to the Internati onal Association of Insolvency Practitioners
(INSOL) for its expert advice provided during al stages of the preparatory work and for co-organizing the
first UNCITRAL-INSOL Colloguium on Cross-Border Insolvency and the subsequent two UNCITRAL -
INSOL Judicial Colloguia on the work of the Commission in this area. The Commission also expressed its
gppreciation to Committee J (Insolvency) of the Section on BusinessLa w of the International Bar Association
for its active consultative assistance during the preparation of the Model Law. The Commisson wasals o
gppreciative of the suggestions given to the Secretariat during the preparatory work by the Commission on
International Bankruptcy Law of the International Association of Lawyers.

7. Future work
223. The Commission heard the proposal that, having completed the work on model legidation, it should
prepare model provisions for an international treaty, bilateral or multilateral, on judicia cooperation an d

assistancein cross-border insolvency o r afull-fledged treaty on those matters. It was recalled that such work
had been mentioned as a possibility at the twentieth session of the Working Group on Insolvency La w
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(A/CN.9/433, paras. 16-20). In addition to that proposal, various other topics were mentioned with respect
to which it might be worthwhile to explore the desirability and feasibility of work at the international level;
those were: legidative treatment of cross-border insolvency in the banking and financia services sector
preparation of model agreements or practices for cross-border cooperation in reorganizations of insolvent
enterprises, conflict-of-laws solutions in cross-border insolvency cases, and the effects of insolvenc y
proceedings on arbitration agreements and arbitral proceedings.

224. After discusson, the Commission adopted the view that it would be  preferable, before deciding whether
to undertake work towards atreaty or to deal with any other topic mentioned, to evaluate the impact of, and
the experience with, the Model Law and to await the results of similar work in other international forums,
such as the European Union, and possibly the Organization of American States. In the meantime, th e
Secretariat was request ed to monitor the developmentsin the field and to formulate suggestions for afuture
session of the Commission as to the desirability and feasibility of any such work.

225. Duringthefina considerations of the Model Law, it was proposed, and the Commission agreed with
the proposal, that the Secretariat should collect information on the enactment of the Model Law in various
States, and, in cooperation with relevant organizations that had the expertise in the area, to monitor th e
developing practices, experience and issues that would emerge from the use of nationd laws based on the
Model Law. The holding of judicial colloquiums, which had been convened during the preparatory wor k
towardsthe Modd Law (see paragraphs 12 and 17 above), was mentioned as one possible method for such
evaluation work.
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[1l. PRIVATELY FINANCED INFRASTRUCTURE PROJECTS

A. Background

226. Atitstwenty-ninth session, in 1996, the Commission decided to prepare alegidative guide on build-
operate-transfer (BOT) and related types of projects.’” The Commission reached that decision after
recommendations by many States and consideration of a report prepared by the Secretary-Genera |
(A/CN.9/424) which contained information on work then being undertaken by other organizationsin tha t
field, aswell asan outline of issues covered by relevant national laws.

227. 1t was reported that, unlike traditional publicly funded projects, in which the Government wa s
responsiblefor the entire implementation of the project, including for obtaining financing and guaranteeing
its repayment, in the case of privately financed infrastructure projects the Government engaged a privat e
entity to develop, maintain and operate an infrastructure facility in exchange for the right to charge a price,
either to the public or to the Government, for the use of the facility or the services or goodsiit generated.

228. Inits deliberations, the Commission noted the interest that various forms of private participationi n
public infrastructure projects had raised in many States, in particular in developing countries, as th e
successful implementation of such projects would enable States to achieve significant savings in publi ¢
expenditure and to redllocate the resourcesth at otherwise would have been invested in infrastructure in order
to meet more pressing socia needs. Furthermore, since those projects were built and, during the concession
period, operated by the project company, the coun try benefited from private sector expertise in operating and
managing the rlevant infragtructure facility. The Government might expect in particular to achieve efficiency
gains and high standards of service, which sometimes might not be provided by State monopolies.

229. It was noted, however, that the implementation of privately financed infrastructure projects required
afavourablelegd framework that fostered the confidence of potential investors, national and foreign, while
protecting public interests. Thus, the Commission considered that it would be useful to provide legidative
guidance to States preparing or modernizing legidation relevan t to those projects. The Commission regquested
the Secretariat to review issues suitable for being dedlt with in a legidative guide and to prepare draf t
materials for consideration by the Commission.

230. Atitsthirtieth sesson, the Commission had beforeit a table of contents setting out the topics proposed
to be covered by the legidative guide, which were followed by annotations in some detail concerning th e
issues suggested to be discussed therein (A/CN.9/438). The Commission further had before it initial drafts
of chapter 1, "Scope, purpose and terminology of the Guide" (A/CN.9/438/Add.1), chapter 11, "Parties and
phases of privately financed infrastructure projects’” (A/CN.9/438/Add.2) and chapter V, "Preparator y
measures’ (A/CN.9/438/Add.3).

B. Genegrd remarks

231. It was pointed out that the annotated table of contents contained in document A/CN.9/438 had been
prepared by the Secretariat for the purpos e of enabling the Commission to make an informed decision on the
proposed structure of the draft legidative guide and its contents. The Commission was informed that, i n
preparing the draft materials, the Secretariat had borne in mind the need to keep the appropriate balanc e
between the objective of attracting private investment for infrastructure projects and the protection of th e
interests of the host Government and the users of the infrastructure facility.
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232. TheCommission noted the proposal that the draft |egidative guide should consider which aspects of
the issues mentioned in document A/ CN.9/438 should be dedlt with in legidation, while leaving othersto be
addressed by the partiesin the agreements concerning the implementation of the project.

233. TheCommission expressed its satisfaction at the commencement of the work towards the preparation
of a legidative guide on privately financed infrastructure projects. It was stated that the legidative guid e
would, upon completion, congtitute a useful tool for Governments in reviewing and modernizing thel r
legidation pertaining to those pro jects. In that connection, it was observed that many Governments, but also
international organizations and private entities, had expressed keen interest in the work of the Commission
concerning those projects. It was generally felt that the documents submitted by the Secretariat presented a
good basisfor the work of the Commission in that field.

C. Structure of the draft legidative guide and issues to be covered

234. The Commission engaged in a genera discussion on the proposed structure of the draft legidativ e
guide, as st out in document A/CN.9/438, and on theiss ues suggested to be discussed therein, so asto alow
the Secretariat to prepare the remaining draft chapters of the legidative guide.

235. The Commission exchanged views on the nature of the issues to be discussed in the draft legidlative
guide and possible methods for addressing them. It was noted that, in dealing with individua topics, the draft
legidative guide should distinguish among the following categories of issues: general legal issues under the
laws of the host country; issues relating to legidation specific to privately financed infrastructure projects;
issues that might be dealt with at the regulatory level; and issues of a contractual nature. Although a clear
digtinction might not ways be feasible, it was noted that the draft legidative guide should focus primarily
on issuesrelati ng to legidlation specific to, or of particular importance for, privately financed infrastructure
projects. Regarding the drafting techniques that might beusedin  the preparation of the draft legidative guide,
interventions were made pointing out the usefulness of sample provisions for the purpose of illustratin g
possible legidative soluti ons for the issues dealt with in the guide. It was suggested that the draft legidative
guide should take into consideration and discuss, as appropriate, the cost implications of possible solutions
for particular issues.

236. Asagenerd comment on the subject mattersto be covered by the draft legidative guide, it was pointed
out that infrastructure projects increasingly involved the combined participation of public authoritiesan d
private sector entities. It was felt to be important to ensure that the draft legidative guide would adequately
reflect that development. Furthermore, it was pointed out that governmental decisions to invite privat e
participation in infrastructure projects might r esult from the consideration of a number of factors, not limited
to the objective of reducing public expenditure. It was noted that issues pertaining to privately finance d
infrastructure projectsinv olved also issues of market structure and market regulation and that consideration
of those issues was important for the treatment of a number of individual topics proposed to be covered by
the guide. For instance, issues of sector structure, such as the level of competition the host Governmen t
wished to promote in the sector concerned, would affect a governmental decision as to whether to gran t
exclusivity to one concessionaire or whether to award multiple concessions. Similarly, issues of secto r
regulation, such as whether prices and quality of services should be established by the project company or
by aregulatory agency, would be crucia for establishing an appropriate regulatory mechanism.

237. Severd proposals were made concerning the contents of future chapters of the legidative guide. | n
particular, the Secretariat was requested:

(8 Todaborate, inchapter 111 (A/CN.9/438, paras. 6-16), on the different legal regimes governing
the infrastructure in question, as well as on the services provided by the project company, issues inwhich
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there were significant differencesamong legal systems. Particular attention should be given to congtitutional
issuesrelating to pri vately financed infrastructure projects and the role of sector-specific regulation, aswell
as commercia finance legislation and legidation on specia corporate entities;

(b) To emphasize, in chapter IV (A/CN.9/438, paras. 17-26), that the appropriateness of th e
selection procedure, or the need to resort to any such procedure, depended not only on the nature of eac h
individua project, but dso on't he policy pursued by the Government for the sector concerned and the extent
to which the Government wanted that sector to be subject to free competition. It was a so suggested that the
draft legidative guide should discussissues raised by unsolicited proposals;

(c0 Toemphasize, in chapter VI (A/CN.9/438, paras. 29 -38), the obligations of the project company
to transfer technol ogy and to highlight the interests of the host Government in developing the skills of local
personndl. It was also suggested to consider issues relating to competition policy and possible monopoly in
the provision of services,

(d) To consider, in chapter VII (A/CN.9/438, paras. 39-45), possible mannersin which privatel y
financed infragtructure projects could be facilitated with aminim um involvement of governmental guarantees.
With regard to forms of governmenta support to infrastructure projects, it was suggested that the draf t
legidative guide should give attention to specific forms of governmental support, such as facilitation of entry
visas and work permits; waiver of immigration or repatriation restrictions for foreign personnel; waiver of
currency exchange restrictions;

(8 Toconsider, in chapter X (A/CN.9/438, paras. 67-73), the desirability and appropriateness of
dealing with performance issuesin legidation specific to privately financed infrastructure projects;

(f) To give particular attention, in chapter X1 (A/CN.9/438, paras. 74-83), to questions such a s
ownership of infrastructure and related property; respons bility for residual liabilities of the project company;
terms of transfer of the infragtructure to the host Government in BOT  projects. Attention should also be given
to cases where the host Gover nment might decide to keep the infrastructure permanently under operation by
private sector entities,

(o) To daborate, in chapter X1 (A/CN.9/438, paras. 84-87) and chapter XIIlI (A/CN.9/438 ,
paras. 88-92), on the possihility for, and the lim itations of, choice-of-law clauses and arbitration agreements,
taking into account the specific nature of the various contr actual arrangements involved, emphasizing the role
of choice-of-law clausesin the contracts between the proj ect company and its suppliers and other contractors.
It was ds0 suggested to further consider the desirability for the parties to make use of commercia law rules
elaborated by international bodies.

D. Consideration of draft chapters

Chapter |. Scope, purpose and terminology of the Guide (A/CN.9/438/Add.1)

238. Asagenerd comment, it was suggested that the guide should avoid the impression that it only dealt
with infragtructure projects that were exclusively f inanced with private funds or through the "project finance"
modality. It was further suggested that the draft legislative guide should stress the role that local capita |
providers and investors might play in the development of infrastructure projects.

239. Following that same line of thought, it was suggested that chapter | should make it clear tha t

infrastructure projects could o be carr ied out by entitiesin which the host Government participated. There
was genera agreement that the draft legidative guide should also expressy cover those entities, aslong as
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they were subject to substantialy the same legal regime, and operated under essentially the same rules, that
applied to the operations of private entities.

240. Support was expressed for not dealing with transactions for the' privatization” of State property b y
means of the sale of State property or shares of State-owned entities to the private sector. However, it was
suggested that the draft legidative guide should follow a flexible approach and that it should not exclud e
transactions whereby the State transferred to the private sector the ownership of State-owned entitie s
entrusted with the provision of someform of p ublic service, a process sometimes referred to as "divestiture”.

241. It waspointed out that in some projects, such as congtruc tion and operation of power generation plants,
the project company might be granted therig ht to exploit some natural resources, for instance as an ancillary
activity, or for the purpose of producing fuel necessary for the operation of the concession. It was suggested
that the draft legidative guide should not exclude transactions of that type, as long as the concessiont o
exploit natural resources was only ancillary to amain infrastructure project.

Chapter |1. Parties and phases of privately financed infrastructure projects (A/CN.9/438/Add.2)

242. As an introduction to privately financed infrastructure projects, draft chapter 11 contained genera |
remarks on the concept of project finance, the partiesto a privately financed infrastructure project and the
phases of itsimplementation. It was noted that the purpose of draft chapter 11 was to provide the reader with

background information and to facilitate making an informed choice of possible legidative solutions for the

issues subsequently discussed in the draft legidative guide.

243. Asagenerd comment on draft chapter 11, it wa s suggested that more emphasis should be given therein
to theimplications of i nterna approval and licensing requirements of the host Government and the need for
coordinating al agenciesinvolved. Furthermore, it was sugge sted that the draft legidlative guide should point
out the legal risks faced by prospective concess onaires during the precontractual phase (e.g. unsuccessful
negotiations, subsequent avoidanc e of the contract) and the need to reduce those risks. It was a so suggested
that chapter 11 of the draft legidative guide should consider issues that might arise in connection withth e
renegotiation of the terms of the concession or as aresult of its transfer to another concessionaire.

Chapter V. Preparatory measures (A/CN.9/438/Add.3)

244. 1t was proposed to discuss in chapter V afew important preparatory steps for the implementation of

the project: the acquigtion of land f or the construction of the facility, including accessto the project site; the
establishment of the consortium or company that would be granted the concession to build and operate the

infragtructure facility; theissu ance of licences and approvals necessary for carrying out the project activities
and suitable arrangements for ensuring the coordination among governmental entities concerned.

245. It was suggested that chapter V should consider the extent to which national legidation coul d
adequately address those issues without depriving the parties of thefl exibility necessary for meeting the needs
of individua projects. With regard to the acquisition of a site for the project company, it was suggested to
give attention in the draft chapter to the position and interests of the owners of property that might b e
expropriated for the purpose of building the infrastructure.

246. Inconnection with thelega f orm that might be assumed by the project company, it was proposed that
the draft legidative guide should follow a flexible approach, so as not to discourage possible new an d
advantageous mechanisms of business cooperation.

E. Future work
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247. Subject to the deliberations reflected above, the Commission generaly approved the line of wor k
proposed by the Secretariat, as contained in documents A/CN.9/438 an d Add.1-3. The Commission requested
the Secretariat to seek the assistance of outside experts, as required, in the preparation of future chaptersto
be consdered by the Commission at its thirty-first session, in 1998. The Commission invited Governments
to identify experts who could be of assistance to the Secretariat in that task.
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IV. ELECTRONIC COMMERCE

248. Itwasrecalled that the Commission, at its twenty-ninth session, decided to place the issues of digital
signatures and certification authorities on its agenda. The Working Group on Electronic Commerce wa s
requested to examine the desirability and feasibility of preparing uniform rules on those topics. It had been
agreed that work to be carried out by the Working Group at its thirty-first session could involve th e
preparation of draft rules on certain aspects of the above-mentioned topics. The Working Group had been
requested to provide the Commission with sufficient elements for an informed decision to be made asto the
scope of the uniform rulesto be p repared. As to a more precise mandate for the Working Group, it had been
agreed that the uniform rules to be prepared should deal with such issues as: the legal basis supportin g
certification processes, including emerging digital authentication and certification technology; th e
applicability of the certification process; the allocation of risk and liabilities of users, providers and thir d
partiesin the context of the use of certifica tion techniques; the specific issues of certification through the use
of registries; and incorporation by reference. 8

249. TheCommission had beforeit the report of the Working Group on the work of its thirty-first session
(A/CN.9/437). Asto the desirability and feas ibility of preparing uniform rules on issues of digital signatures
and certification auth orities, the Working Group indicated to the Commission that it had reached consensus
as to the importance of, and the need for, working towards harmonization of law in that area. While it had
not made afirm decison as to the form and content of such work, it had come to the preliminary conclusion
that it wasfeasible to undertake the preparation of draft uniform rules at least on issues of digital signatures
and certification authorities, and possibly on related matters. The Working Group recalled that, dongsid e
digital Sgnaturesand certification authorities, futurewo rk in the area of eectronic commerce might also need
to address. issues of technical dternativesto public -key cryptography; general issues of functions performed
by third-party service providers; and electronic contracting (A/CN.9/437, paras. 156-157). With respect to
the issue of incorporation by reference, the Working Group concluded that no further study by the Secretariat
was heeded, since the fundamental issues were well known and it was clear that many aspects of battle-of-
forms and adhesion contracts would need to be left to applicable national laws for reasons involving, fo r
example, consumer protection and other public-policy considerations . The Working Group was of the opinion
that the issue should be dealt with asthe first substantive item on its agenda, at the beginning of its nex t
session (A/CN.9/437,

para. 155).

250. The Commission expressed its appreciati on for the work aready accomplished by the Working Group
a itsthirty-first sesson, endorsed the conclusionsreache d by the Working Group, and entrusted the Working
Group with the preparation of uniform rules on the lega issues of digital signatures and certificatio n
authorities. With respect to the exact scope and form of such uniform rules, it was generally agreed that no
decision could be made a such an eaxly stage of the process. It was felt that, while the Working Group might
gppropriately focusits attention on theissues of di gital signaturesin view of the apparently predominant role
played by public-key cryptography in the emerging electronic-commerce practice, the uniform rulestob e
prepared should be consistent with the media-neutral approach taken in the UNCITRAL Model Law 0 n
Electronic Commerce. Thus, the uniform rules should not discourage the use of other authenticatio n
techniques. Moreover, in dedling with public-key cryptography, those uniform rules might need t o
accommodeate various levels of security and to recognize the various legal effects and levels of liabilit y
corresponding to the varioustypes of services being provided in the con text of digital signatures. With respect
to certification authorities, while the value of market-driven standards was recognized by the Commission,
it waswiddy felt that the Working Group might appropriately envisage the establishment of aminimum set
of standards to be met by certification authorities, particularly where cross-border certification was sought.
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251. Asan additiond item to be consdered in the context of future work in the area of e ectronic commerce,
it was suggested that the Working Group might need to discuss, at alater stage, the issues of jurisdiction,
gpplicable law and dispute settlement on the Internet. The Commission was informed that a colloquium on
theissues of jurisdiction and applicablelaw on the Internet would take place in June 1997 under the auspices
of the Hague Conference on Private International Law. The Commission was aso informed that a n
international conference convened by the Organisation for Economic Co-operation and Development i n
November 1997 would attempt to develop a coordinated approach to the issues of eectronic commerc e
among interested Governments, intergovernmental organizations, non-governmental organizations an d
private sector groups. The Commission expressed the hope that those two events could be attended an d
reported upon by the Secretariat.
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V. ASSIGNMENT IN RECEIVABLES FINANCING

252. Itwasrecaled that the Commission had discussed legal issuesin the area of assignment of claims at
itstwenty-sixth session, in 1993, at its twenty-seventh session, in 1994, ° and at its twenty-eighth session,
in 1995,2! and had entrusted, at its twenty-eighth session, the Working Group on International Contrac t
Practices with the task of preparing auniform law on assignment in receivables financing.

253. The Working Group commenced itswork at its twenty-fourth session, held at Viennafrom 13 to 24
November 1995 (A/CN.9/420), and continued &t itstwenty-f ifth session, held in New Y ork from 8 to 19 July
1996 (A/CN.9/432), and at its twenty-sixth session, held a Vienna from 11 to 12 November 199 6
(A/CN.9/434). It was noted that, &t its twenty-fifth session, the Working Group had decided to proceed with
itswork on the assumption that the text being prepared would take the form of a convention (A/CN.9/432,
para. 28). On the basis of the congiderations of the Workin g Group at its twenty-sixth session, the Secretariat
prepared a revised verson of the draft Convention on Assignment in Receivables Financin g
(A/CN.9Y/WG.II/WP.93).

254. Atthepresent session, the Commission had before it the reports on the twenty-fifth and twenty-sixth
sessions of the Working Group (A/CN.9/432 and A/CN.9/434). It was noted that the Working Group had
reeched agreement in principle on a number of issues, including the validity of bulk assignments of present
and future receivables, the time of transfer of receivables, no-assignment clauses, representations of th e
assignor and protection of the debtor. In addition, it was noted that the main outstanding issues include d
effects of the assgnment on third parties, i.e. credit ors of the assignor and the administrator in the insolvency
of the assignor, as well as scope and conflict-of-laws issues.

255. While the effects of the assignment on third parties were said to be a difficult matter to achiev e
consensus on, interest was expressed inthe proposa by the Secretariat contained in the revised articles of the
draft Convention (A/CN.9/WG.11/WP.93) allowing States to choose by way of a declaration between a
substantive rule based on the time of assignment or a conflict-of-laws rule, and a rule based on the time of
regigtration, which would take effe ct only upon establishment of a suitable registration system. A number of
suggestionswere made, including: that the scope of application of the draft Convention should be limited to
the assgnment of contractud re ceivables for financing purposes; and that the conflict-of-laws issues should
be addressed in cooperation with the Hague Confer ence on Private International Law, taking into account the
commercia character of the transactions covered and the needs of the partiesinvolved.

256. The Commission noted that t he draft Convention had aroused the interest of the receivables financing
community and Governments, since it had the potential of increasing the availability of credit at mor e
affordable rates. Therefore, the Commission express ed the hope that the Working Group would proceed with
its work expeditiously, so that after three more sessions, scheduled to take place a Viennafrom20to 3 1
October 1997, in New York from 2 to 13 March 1998 and at Viennain the autumn of 1998, the Working
Group would be able to submit the draft Convention for con sideration by the Commission at its thirty-second
session, in 1999.

53



V1. MONITORING IMPLEMENTATION OF THE 1958 NEW Y ORK CONVENTION

257. Itwasrecdled that the Commission, at its twenty-eighth session in 1995, % had approved the project,
undertaken jointly with Committee D of the International Bar As sociation, aimed at monitoring the legidative
implementation of the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New
York, 1958). Stressing that the purpose of the project was not to monitor individual court decisions applying
the Convention, the Commission called upon the States parties to the Convention to send to the Secretariat
the laws dealing with the recognition and enforcement of foreign arbitral awards. In November 1995, th e
Secretariat sent to the States parties aquestionnaire rela ting to the legal regime governing the recognition and
enforcement of foreign awards, prepared in cooperation with Committee D of the International Ba r
Association. Subsequent to that date, the Secretariat repeated its request to the States parties for the relevant
information.

258. The Commission heard aprogress report on that project. The Secreta riat reported that, while 112 States
were contracting parties to the 1958 New York Convention, it had received only 40 replies to th e
questionnaire. The Commission called upon the States parties to the Convention that had not yet replied to
the questionnaire of the Secretariat to do so. The Secretariat was requested to prepare a note presenting the
findings based on the analysis of the information gathered.

259. It was pointed out thet, at the forthcoming sesson of the Commission, p ecial commemorative meetings
would be devoted to issues of arbitration on 10 June 1998, to celebrate the fortieth anniversary of the 1958
New Y ork Convention. On that occasion, in addition to speeches pronounced by former participantsin the
diplométic conference that had adopted the 1958 New Y ork Conven tion, the Commission would hear areport
on the Congress of the Internationa Council for Co mmercia Arbitration, to be held in Parisfrom 3 to 6 May
1998. Also envisaged was a discussion of possible work towards anew convention or possible additions to
the UNCITRAL Model Law on International Commercial Arbitration. % Triggered by the initiative of the
Working Party on International Contract Practices in Industry (WP.5) of the Economic Commission fo r
Europeto undertake alimited revision of the European Convention on International Commercia Arbitration
(Geneva, 1961), it was suggested that, on the occasion of both the anniversary of the 1958 New Yor k
Convention and the possible revision of the 1961 Geneva Convention, consideration might be givent o
providing the most useful features of the 1961 Geneva Convention to a universal membership whil e
introducing, at the same time, a number of additions to the 1958 New Y ork Convention (without touching
that Convention itself), for example, concerning written form requirements, interim measures of protection,
and court assistance for the taking of evidence. It was generally agreed that the suggestion was aver y
interesting one that deserved in-depth consideration.
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VIl. CASE LAW ON UNCITRAL TEXTS(CLOUT)

260. The Commission noted with appreciation that since its twenty-ninth session, in 1996, three additional
sets of abstracts with court decisions and arbitral awards relating to the United Nations Convention o n
Contractsfor the Internationa Sdle of Goods (Vienna, 1980 ), the United Nations Convention on the Carriage
of Goods by Sea, 19782* (Hamburg Rules) and the UNCITRAL Model Law on International Commercial
Arbitration had been published (A/CN.9/SER.C/ABSTRACTS/10-12).

261. TheCommission also noted with appreciation that a search engine had been placed on the website of
UNCITRAL on theInternet (http:/Aww.un.or.at/uncitr a) to enable CLOUT usersto effectuate a search into
CLOUT casesand other documents. A demons tration of the search engine was provided to the Commission.
The Secretariat was encouraged to continue its efforts to increase the availability of UNCITRAL documents
through the Internet.

262. The Commission expressed its appreciation to the national correspondents for their work and urged
States to cooperate with the Secretariat in the operation of CLOUT and to facilitate the carrying out of the
tasks of the nationa correspondents. It was pointed out that, as the number of cases being prepared fo r
inclusion in the CLOUT collection increased, it was of vital importance that the abstracts submitted b y
nationa correspondents be of such qudity that they would not require heavy editing by the Secretariat. The
Commission emphasized the importance of CLOUT for the purpose of promoting the uniform application
of the legd texts that resulted from its work. The Commission noted that, by being issued in the six official
languages of the United Nations, CLOUT constituted an invaluable tool for practitioners, academicsan d
government officids. The Commission urged every S tate that had not yet appointed a national correspondent
to do so.

263. TheCommission noted dso that the work of the Secretariat in editing abstracts, storing decisions and
awardsin their origina form, trandating abstractsinto the oth er five officia languages of the United Nations,
publishing them in the six official languages of the United Nations, forwarding abstracts and full textso f
decisions and awards to interested parties upon request and establishing and operating the CLOUT search
engine had subgtantially in creased with the increasing number of decisions and awards covered by CLOUT.
The Commission therefore requested that adequate resources be made available to the Secretariat for th e
effective operation of CLOUT.
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VIII. TRAINING AND ASSISTANCE

264. The Commisson had beforeit anote by the Secretariat (A/CN.9/439) outlining the activities that had
taken place since its twenty-ninth session and indicating the direction of future activities being planned. It
was noted that UNCITRAL seminars and briefing missonsfor gover nment officials were designed to explain
the salient features and utility of international trade law instruments of UNCITRAL.

265. It wasreported that, Snce the twenty-ninth session, seminars and briefing missions had taken place at
Bridgetown (regional seminar) from 23 to 26 April 1996, at Hanoi on 31 August 1996, at Vientiane from
3 to 6 September 1996, at Bangkok from 9 to 10 September 1996, at Kuala Lumpur from 5 to 6 November
1996, at Cairo from 2 to 5 December 1996 and at Pretoriafrom 3 to 4 March 1997. The Secretariat reported
that for theremainder of 1997 and up to the thirty-first session of the Commission, in June 1998, seminars
and legal-assistance briefing missonswere being planned i n Africa, Asia, Latin America and eastern Europe.

266. The Commission expressed its appreciation to the Secretariat for the activities undertaken since it s
twenty-ninth session and emp hasized the importance of the training and technical ass stance programme for
promoting awareness of its work and disseminating information on the legd textsit had produced. It wa s
pointed out that seminars and briefing missions were particularly useful for developing countries lackin g
expertise in the areas of trade and commercia law covered by the work of UNCITRAL. The Commission
noted the relevance of uniform commercial law, in particular legal texts prepared by UNCITRAL, inth e
economic integration efforts being unde rtaken by many countries and emphasized the important role that the
training and technical assistance activities of the Secretariat might play in that context. As for the topic s
covered in UNCITRAL seminars, the Secretariat was encouraged to include, whenever appropriate ,
information on texts relevant to international trade prepared by other organizations.

267. The Commission noted the various forms of technical assistance that might be provided by th e
Secretariat, such as review of preparatory drafts of legidation, assistance in the preparation of drafts ,
comments on reports of law reform commissions and briefings for legidators, judges, arbitrators and other
end-users of UNCITRAL lega texts embodied in national legidation. The Commission encouraged th e
Secretariat to devise ways to address the continuing and significant increase in the importance bein g
attributed by Governments, by domestic and international business communities and by multilateral an d
bilateral aid agencies to improving the legal framework for international trade and investment.

268. The Commission emphasized the importance of cooperation and coordination between development
assistance agencies providing or financing legal technical assistance with the Secretariat, with aview t o
avoiding situations in which international assistance might lead to the adoption of national laws that would
not represent internationally agreed standards, including UNCITRAL conventions and model laws.

269. The Commission took note with gppre ciation of the contributions for the seminar programme that had
been made by Switzerland. The Commission aso expressed its appreciation to those other States an d
organizations that had contributed to the Commission’s programme of training and assistance by hostin g
seminars. Stressing the importance of extrabudgetary funding for carrying out training and technica |
assistance activities, the Commission appealed once more to all States, international organizations and other
interested entities to consider making contributionsto the UNCITRAL Trust Fund for Symposia, particularly
in the form of multi-year contributions, so as to facilitate planning and enable the Secretariat to meet th e
increasing demands in developing countries and newly independent States for training and assistance.

270. At its twenty-ninth session, the Commission had noted that the General Assembly had not had th e
opportunity, during itsfi ftieth session, to consider the request made by the Commission at its twenty-eighth
session that the UNCITRAL Trust Fund for Symposia be placed on the agenda of the pledging conference
taking place within the framework of the General Assembly session, on the understanding that that would
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not have any effect on the obligation of a State to pay its assessed contribution to the Organization .
Accordingly, the Commisson had requested that the Sixth Committee recommend to the General Assembly
the adoption of aresolution including the UNCITRAL Trust Fund for Symposia and the Trust Fund fo r
Granting Travel Assistance to Developing States Members of UNCITRAL on the agenda of the Unite d
Nations Pledging Conference for Development Activities. 2

271. TheGenerd Assembly, initsresolution 51/161, paragraph 11, of 16 December 1996, had decided to
include the trust funds for symposia and travel assistance in the list of funds and programmes that were to
be dedlt with at the United Nations Pledging C onference for Devel opment Activities. The Commission noted
with appreciation that decision.
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IX. STATUSAND PROMOTION OF UNCITRAL TEXTS

272. TheCommission, onthe basis of a note by the Secretariat (A/CN.9/440), considered the status of the
conventions and model laws emanating from its work, as well as the status of the Convention on th e
Recognition and Enforcement of Foreign Arbitral Awards (New Y ork, 1958). The Commission noted with
pleasure the new actions of States after 14 June 1996 (date of the conclusion of the twenty-ninth session of
the Commission) regarding the following instruments:

(8 Conventiononthe Limitation Period in the International Sale of Goods, concluded at New Y ork
on 14 June 1974, as amended by the Protocol of 11 April 1980 .2 New actions by Belarus and Uruguay ;
number of States parties: 16;

(b) [Unamended] Convention on the Limitation Period in the Internation al Sale of Goods (New Y ork,
1974) " New actions by Belarus and Uruguay; number of States parties: 22;

(c) United Nati ons Convention on the Carriage of Goods by Sea, 1978 (Hamburg Rules) . Number
of States parties: 25;

(d)  United Nations Convention on Contractsfor the International Sdle of Go ods (Vienna, 1980) . New
actions by Belgium, Luxembourg and Uzbekistan; number of States parties: 48;

(8) United Nations Convention on International Bills of Exchange and International Promissor y
Notes (New York, 1988) .2 The Convention had two States parties. It required eight more adherencesfo r
entry into force;

(f)  United Nations Convention on the Liability of O perators of Transport Terminalsin International
Trade (Vienna, 1991) . The Convention had one State party. It required four more adherences for entry into
force;

() United Nations Convention on Independent Guarantees and Stand-by L etters of Credit (Ne w
York, 1995). The Convention required five adherences for entry into force;

(h) Modd Law on International Commercial Arbitration (1985) . New jurisdictions that had enacted
legidation based on the Modd Law: New Zealand and Zimbabwe;

(i) Modd Law onInternational Credit Transfers (1992) .*° A Directive of the European Parliament
and of the Council of the European Union had been issued, based on the principles of the Mode Law;

() UNCITRAL Model Law on Procurement of Goods, Construction and Services (1994) ;3

(k) UNCITRAL Modd Law on Electronic Commerce (1996) ;

()  Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New Y ork, 1958) .
New actions by Brunel Darussalam, Kyrgyzstan, Mauritania and Mauritius; number of States parties. 112.

273. Appreciation was expressed for those legidative acti ons on the texts of the Commission. In the context
of the discussion of the status of the United Nations Sales Convention, a suggestion was made that it might
be appropriate for the Commission to examinein the futurewhether the p rinciples underlying that Convention
might be considered for general application to international commercial contracts, i.e. beyond the sale s
contract. The Commission took note of the suggestion.
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274. Itwasnoted that, despite the universal relevance and usefuln ess of those texts, a great number of States
had not yet enacted any of them. In view of the broad support for the legidative texts emanating from the
work of the Commission among practitioners and academics in countries with different legal, social an d
economic systems, the pace of adoption of those texts was dower than it needed to be. An appeal wa s
directed to the delegates and observers participating in the meetings of the Commission and its workin g
groups to engage themsealves, to the extent they in their discretion deemed appropriate, in facilitatin g
consideration by legidative organsin their countries of texts of the Commission.

275. In connection with the United Nations Convention on Independent Guarantees and Stand-by L etters

of Credit, it was stated that dreft Intern ational Standby Practices were available for comments by States, and
that they were intended to be compatible with the Convention.
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X.GENERAL ASSEMBLY RESOLUTIONS ON THE WORK OF THE COMMISSION

276. The Commission took note with gppreciation of General Assembly resolution 51/162 of 16 December
1996, in which the Assembly had expressed it s appreciation to the Commission for completing and adopting
the UNCITRAL Modd Law on Electronic Commerce and for preparin g the Guide to Enactment of the Model
Law. In paragraph 2 of ther esolution, the General Assembly had recommended that, in view of the need for
uniformity of the law applicable to alternatives to paper-based methods of communication and storage o f
information, al States should give favourable consideration to the Model Law when they enacted or revised
their laws.

277. The Commission took note with appreciation of General Assembly resolution 51/161, on the report
of the Commission oni ts twenty-ninth session, held in 1996. In particular, it was noted that, in paragraph 6
of the resolution, the Assembly had resffirmed t he mandate of the Commission, as the core lega body within
the United Nations system in the field of internationd trade law, t o coordinate legal activitiesin that field and,
in that connection: had called upon al bodies of the United Nation s system and had invited other international
organizationsto bear in mind the mandate of the Commission and the need to avoid duplication of effort and
to promote efficiency, consistency and coherence in the unification and harmonization of international trade
law; and had recommended that the Commission, through its secretariat, should continue to maintain close
cooperation with the other international organs and organizations, including regiona organizations as well
as other bodies such asthe International Ingtitu te for the Unification of Private Law, which were active in the
field of international trade law and other related aress.

278. The Commission further noted with appreciation that the General Assembly, in resolution 51/161 ,
paragraph 7, had reaffirmed the importance, in particular for developing countries, of the work of th e
Commission concerned with training and technical assistance in the field of international trade law, such as
assistance in the preparation of national legidation based on legal texts of the Commission, and that, i n
paragraph 8 of the resolution, the Assembly had expressed the desirability for increased efforts by th e
Commission, in sponsoring seminars and symposia to provide such training and assistance.

279. The Commission also noted with appreciation that the Genera Assembly, in resolution 51/161 ,
paragraph 8(b), had appedled to Governments, the relevant United Nations organs, organizations an d
indtitutions and individuasto make voluntary contributionsto theU NCITRAL Trust Fund for Symposiaand,

where appropriate, to the financing of special projects. Furthermore, it was noted that the Assembly, i n
paragraph 9 of the resolution, had appedled tothe United Nations Development Programme and other bodies
responsble for development assstanc e, such as the International Bank for Reconstruction and Development

and the European Bank for Recongtruction and Dev elopment, as well asto Governmentsin their bilateral aid

programmes, to support the training and technical assstance programme of the Commission and to cooperate
and coordinate their activities with those of the Commission.

280. It wasdso appreciated that the General Assembly, in resolution 51/161, paragraph 10, had appealed
to Governments, the relevant Unit ed Nations organs, organizations and ingtitutions and individuals, in order
to ensurefull participation by all Member States in the sessions of the Commission and its working groups,
to make voluntary contributions to the Trust Fund for Granting Travel Assistance to Developing State s
Members of UNCITRAL, at their request and in consultation with the Secretary-Genera. That Trust Fund
had been established pursuant to Assembly resolution 48/32 of 9 December 1993. Asindicated above (see
paragraph 271), the Commission noted with gppreciat ion that the Assembly, in resolution 51/161, paragraph
11, had decided to include the UNCITRAL Trust Fund for Symposia and the Trust Fund for Granting Travel
Assglance to Developing States Membersof UNCITRAL inthelig of funds and programmes that were dealt
with at the United Nations Pledging Conference for Development Activ ities. The Commission also noted with
appreciation that the Assembly, in resolution 51/161, pa ragraph 12, had decided to continue its consideration
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in the competent Main Committee during the fifty-first session of the Assembly of the question of granting
travel assistanceto the least developed countries that were members of the Commission, at their request and
in consultation with the Secretary-General.

281. The Commission welcomed the request by the General Assembly to the Secretary-Generad, i n
paragraph 13 of resolution 51/161, to ensure that adequate resources were allocated for the effectiv e
implementation of the programmes of the Commission. The Commission in particular hoped that th e
Secretariat would be dlocated sufficient resources to meet the increased demand for training and assistance.

282. The Commission also noted with appreciation that the Genera Assembly, in resolution 51/161 ,
paragraph 14, had stressed the importance of bringing into effect the conventions emanating from the work
of the Commission and, to that end, had urged States that had not yet done so to consider signing, ratifying
or acceding to those conventions.
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XI. OTHER BUSINESS

A. Efficiency review

283. It was reported that, in a note verbale dated 14 October 1996, the Secretariat had, as part of th e
efficiency review of its working methods, invited al States to name national institutions particularl y
interested in rece ving documents and information from it, any research facilities that might be interested in
cooperating in specific projects, and law reform commissions, bilateral aid agencies or other bodiesinvolved
in law reform projects. It was noted that only 11 States had replied to that questionnaire, and an appeal was
made to all other States to assist the Secretariat in those laudable efforts by submitting their replies soon.

284. On the occasion of the ceremony for the thirtieth anniversary of UNCITRAL, hosted by the Federa
Ministry of Justice of Austria, it was noted that a private foundation had been established to encourag e
asssanceto UNCITRAL from the private sector. States were invited to nominate persons to work with the
foundation.

285. The Commission reiterated the importance of maintaining high standards of quality and accuracy in
the trandation of UNCITRAL documents into al the official languages of the United Nations. Th e
Commission expressed concern that the trandation of documents into some of  the official languages was
sometimes delayed, thus affecting the work of some delegations. The Commission urged the Secretary -
General to make sufficient resources available for the trandation of UNCITRAL documents.

B. Bibliography

286. The Commission noted with appreciation th e bibliography of recent writings related to the work of the
Commission (A/CN.9/441 and Corr.1).

287. The Commission stressed that it wasimportant for it to have a s complete as possible information about
publications, including academic theses, containing comments on results of its work. It therefore requested
Governments, academic institutions and other relevant organizations to send copies of such publications to
the Secretariat.

C. Willem C. VisInternationa Commercial Arbitration Moot

288. It was reported to the Commission that the Institute of International Commercial Law at the Pac e
Universty School of Law, in New Y ork, had organized the fourth Willem C. Vis International Commercial
Arbitration Moot at Viennafrom 1 to 6 April 1997. Legal issues that the teams of students participating in
the Moot dedlt with were based on the United Nations Convention on Contracts for the International Sale of
Goods and the UNCITRAL Mode Law on International Commercial Arbitration. In the 1997 Moot, 4 8
teams participated from law schools from 19 countries. The fifth Moot would be held at Viennafrom 4 to
9 April 1998.

289. The Commission heard the report with interest and appreciation. It regarded the Moot, with it s

international participation, as an excellent method of teaching internationa trade law and disseminatin g
information about current uniform texts.
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D. Date and place of the thirty-first session of the Commission

290. It wasdecided that the Commission would hold its thirty-first session from 1 to 12 June 1998 in New
York.

E. Sessions of working groups

291. The Commission approved the following schedule of meetings for its working groups:

(& TheWorking Group on International Contract Practices would hold its twenty-seventh session
from 20 to 31 October 1997 a Viennaand itst wenty-eighth session from 2 to 13 March 1998 in New Y ork;

(b) The Working Group on Electronic Commerce would hold its thirty-second session from 19 to
30 January 1998 at Vienna.

Notes

*Pursuant to Generd Assembly resolutio n 2205 (XX 1), the members of the Commission are elected for
aterm of six years. Of the current membership, 19 were elected by the General Assembly at its forty-sixth
session on 4 November 1991 (decision 46/309) and 17 were elected by the Assembly at its forty-nint h
session on 28 November 1994 (decision 49/315). Pursuant to  resolution 31/99 of 15 December 1976, the
term of those members elected by the Assembly at its forty-sixth session will expire on the last day prior to
the opening of the thirty-first session of the Commission, in 1998, while the term of those members elected
at the forty-ninth session will expire on the last day prior to the opening of the thirty-fourth session of the
Commission, in 2001.

The €election of the Chairman took place at the 607th meeting, on 12 May 1997, the election of th e
Vice-Chairmen at the 617th and 619th meetings, on 20 and 21 May 1997; and the election of the Rapporteur
took place at the 617th meeting, on 20 May 1997. In accordance with a decision taken by the Commission
at itsfirst session, the Commission has three Vice-Chairmen, so that, together with the Chairman and th e
Rapporteur, each of thefive groupsof Stateslisted in General Assembly resolu- tion 2205 (X X1), section 11,
paragraph 1, will be represented on the bureau of the Commission. (See the report of the United Nation s
Commission on International Trade Law on the work of itsfirst session (Official Records of the General
Assembly, Twenty-third Session, Supplement No. 16 (A/7216), para. 14 (Y earbook of the United Nations
Commission on International Trade Law, vol. I: 1968-1970 (United Nations publication, SalesNo. E.71.V 1),
part two, sect. 1.A)).)

%Officiad Records of the Generdl Assembly, Forty-ei ghth Session, Supplement No. 17 (A/48/17), paras.
302-306.

4Uniform Commercia Law in the Twenty-first Century: Proceedings of the Congress of the Unite d
Nations Commission on International T rade Law, New York, 18-22 May 1992 (United Nations publication,
SalesNo. E.94.V.14), pp. 155, 158, 251 and 274.

*The report on the Colloquium (A/CN.9/398) was considered at the twenty-seventh session of th e
Commission, in 1994 (Official Records of the General Assembly, Forty-ninth Session, Supplement No. 17
and corrigendum (A/49/17 and Corr.1, paras. 215-222)).

The report on the Judicial Colloquium (A/CN.9/413) was considered at the twenty-eighth session of
the Commission, in 1995 (Official Records of the General Assembly, Fiftieth Session, Supplement No. 17
(A/50/17, paras. 382-393)).
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"Official Records of the General Assembly , Fiftieth Session, Supplement No. 17 (A/50/17), paras. 387
and 391.

®The eighteenth session was held at Vienna from 30 October to 10 November 1995 (A/CN.9/419 and
Corr.1); the nineteenth session was held in New Y ork from 1 to 12 April 1996 (A/CN.9/422); the twentieth
sessonwasheld a Viennafrom 7 to 18 October 1996 (A/CN.9/433); and the twenty-first session was held
in New Y ork from 20 to 31 January 1997 (A/CN.9/435).

°Official Records of the General Assembly, Fifty-first Session, Supplement No. 17 (A/51/17),
para. 237.

Oynited Nations, Treaty Series, vol. 330, No. 4739.

HOfficid Records of the United Conference on Contracts for the International Sale of Goods, Vienna,
10 March-11 April 1980 (United Nations publication, Sales No. E.82.V.5), part I.

20fficial Records of the General Assembly, Fifty-fir st Session, Supplement No. 17 (A/51/17), annex |.

BUnited Nations, Treaty Series, vol. 658, No. 9432.
¥bid., val. 527, No. 7625.

BThenew atide numbers assigned to the provisions of the UNCITRAL Model Law on Cross-Border
Insolvency upon adoption by the Commission and the articles as presented in the draft Model Legidativ e
Provisions before the Commission were as follows:

Number of articlein Number of draft article
Modd Law before the Commission
Preamble Preamble
1 1
2 2
3 3
4 4
5 5
6 6
7 -
8 -
9 7
10 8
11 9
12 10
13 11
14 12
15(1) 13(1)
15(2) 13(2)
15(3) -
15(4) 13(7)
Number of articlein Number of draft article
Modd Law before the Commission
16(1) 13(5)
16(2) 13(6)
16(3) 13(4)
17(1) 14
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17(2) 13(3)

17(3) 13(8)
17(4) -

18 -
19(2) 15(1)

19(1)(a) -

19(1)(b)

19(1)(c) -
19(2) 15(2)
19(3) 15(3)
19(4) 15(4)
20(1) 16(1)

20(1)(a) 16(1)(a)

20E1§Eb; ( -)(b)

20(1)(c 16(1

20(2) (to) (4) 16(12; (tf) 4
21(1

21(1)(a) 17(1)(a)

21(1)(b) -

21(1)(c) 17(1)(b)

21(1)(d) 17(2)(d)

21(1)(e) 17(1)(e)

21(1)(f) 17(2)(c)

21(1)(9) 17(1)(h)
21(2) 17(2)
21(3) 17(3)

22 19
23(1) 19 bis
23(2) -

24 20
25(1) 21(1)
25(2) 21(1)
26(1) 21(2)
26(2) 21E2;

27 21(3

28 22(1)

29 -

30 -

31 22(2)

32 23

%®In previous sessions, the Commission had used the term " build-operate-transfer" (BOT) to refer to
itswork in thisfield.

Official Records of the General Assembly, Fifty-first Session, Supplement No. 17 (A/51/17),
paras. 225-230.

| bid., paras. 223-224.

¥1bid., Forty-eighth Session, Supplement No. 17 (A/48/17), paras. 297-301.

Plbid., Forty-ninth Session, Supplement No. 17 and corrigendum (A/49/17 and Corr.1), paras. 208-314.

21 hid., Fiftieth Session, Supplement No. 17 (A/50/17), paras. 374-381.
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2|bid., paras. 401-404.

Z|bid., Fortieth Session, Supplement No. 17 (A/40/17), annex |.

20Officia Records of the Uni ted Nations Conference on the Carriage of Goods by Sea, Hamburg, 6-31
March 1978 (United Nations publication, Sales No. E.80.V111.1), document A/CONF.89/13, annex |.

#0Official Records of the General Assembly, Fifty-first Session, Supplement No. 17 (A/51/17),
para. 254.

%United Nations, Treaty Series, vol. 1511, No. 26121.

Z|pid., vol. 1511, No. 26119.

%General Assembly resolution 43/165, annex, of 9 December 1988.
2A/CONF.152/13, annex.

300fficia Records of the General Assembly, Forty-seventh Session, Supplement No. 17 (A/47/17),
annex |.

#1bid., Forty-ninth Session, Supplement No. 17 and corrigendum (A/49/17 and Corr.1), annex .
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Annex |
[Origina: Arabic/Chinese/English/
French/Russian/Spanish|
UNCITRAL MODEL LAW ON CROSS-BORDER INSOLVENCY
Preamble

The purpose of this Law isto provide effective mechanisms for dealing with cases of cross-borde r
insolvency so as to promote the objectives of:

(8 cooperation between the courts and other competent authorities of this State and foreign States
involved in cases of cross-border insolvency;

(b) greater legal certainty for trade and investment;

(o) fair and efficient administration of cross-border insolvencies that protects the interests of d |
creditors and other interested persons, including the debtor;

(d) protection and maximization of the value of the debtor’ s assets; and
(e) facilitation of the rescue of financialy troubled businesses, thereby protecting investment an d
preserving employment.
CHAPTER I. GENERAL PROVISIONS

Article 1. Scope of application

(1) ThisLaw applieswhere:

(8) assganceissoughtin this State by aforeign court or aforeign representative in connection with
aforeign proceeding; or

(b) assganceissought inafor eign State in connection with a proceeding under [identify laws of the
enacting State relating to insolvency]; or

(c) aforeign proceeding and a proceeding under [identify laws of the enacting State relating t o
insolvency] in respect of the same debtor are taking place concurrently; or

(d) creditors or other interested persons in a foreign State have an interest in requesting th e
commencement of, or participating in, a proceeding under [identify laws of the enacting State relatingt o
insolvency].

(2) ThisLaw doesnot apply to a proceeding concerning [designate any types of entities, such as banks or

insurance companies, that are subject to a special insolvency regime in this State and that this State wishes
to exclude from this Law].
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Article 2. Definitions

For the purposes of this Law:

() "foreign proceeding” means acollectivejudicia or administrative proceeding in aforeign State,
incdluding an interim proceeding, pursuant to alaw relating to insolvency in which proceeding the assets and
affairs of the debtor are subject to control or super vision by aforeign court, for the purpose of reorganization
or liquidation;

(b) "foreign main proceeding” means aforeign proceeding taking place in the State where the debtor
has the centre of its main interests,

(c) "foreign non-main proceeding” meansaforeign proceeding, other than aforeign main proceeding,
taking placein a State where the debtor has an establishment within the meaning of subparagraph (f) of this
article;

(d) "foreign representative” means a person or body, including one appointed on an interim basis ,
authorized in aforeign proceeding to administer the reorganization or the liquidation of the debtor’ s assets
or affairs or to act as a representative of the foreign proceeding;

(e) "foreign court” means ajudicia or other authority competent to control or supervise aforeig n
proceeding;

(f) "establishment” means any place of operations where the debtor carries out a non-transitor y
economic activity with human means and goods or services.

Article 3. International obligations of this State

To the extent that this Law conflicts with an obligation of this State arising out of any treaty or other
form of agreement to which it is a party with one or more other States, the requirements of the treaty o r
agreement prevail.

Article 4. [Competent court or authority] *

Thefunctionsreferred to in this Law relating to recognition o f foreign proceedings and cooperation with
foreign courts shdl be performed by [s pecify the court, courts, authority or authorities competent to perform
those functions in the enacting State].

*A State where certain functions relating to insolvency proceedings have been conferred upo n
government-ap pointed officials or bodies might wish to include in article 4 or elsewhere in chapter | th e
following provision:

Nothing in this Law affects the provisionsin force in this State governing the authority of [insert the
title of the government-appointed person or body].
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Article 5. Authorization of [insert the title of the person or body administering a reorganization
or liquidation under the law of the enacting State] to act in aforeign State

A [insert thetitle of the person or body administering a reorganization or liquidation under the law of
the enacting State] is authorized to act in aforeig n State on behalf of a proceeding under [identify laws of the
enacting State relating to insolvency], as permitted by the applicable foreign law.

Article 6. Public policy exception

Nothing in thisLaw prevents the court from refusing to take an action governed by this Law if the action
would be manifestly contrary to the public policy of this State.

Article 7. Additional assistance under other laws

Nothing in this Law limitsthe power of a court or a[insert the title of the person or body administering
a reorganization or liquidation under the law of the enacting State] to provide additional assistanceto a
foreign representative under other laws of this State.

Article 8. Interpretation

Intheinterpretation of thisLaw, regardisto behad toitsint ernationa origin and to the need to promote
uniformity in its application and the observance of good faith.

CHAPTER Il. ACCESS OF FOREIGN REPRESENTATIVES AND
CREDITORSTO COURTSIN THISSTATE

Article 9. Right of direct access

A foreign representative is entitled to apply directly to acourt in this State.

Article 10. Limited jurisdiction

The sole fact that an application pursuant to this Law is made to a court in this State by aforeig n
representative does not subject the foreign re presentative or the foreign assets and affairs of the debtor to the
jurisdiction of the courts of this State for any purpose other than the application.

Article 11. Application by aforeign representative to commence a proceeding under [identify
laws of the enacting State relating to insolvency]

A foreign representative is entitled to apply to commence a proceeding under [identify laws of th e
enacting State relating to insolvency | if the conditions for commencing such a proceeding are otherwise met.

Article 12. Participation of aforeign representative in a proceeding under [identify laws of the
enacting State relating to insolvency]

Upon recognition of a foreign proceeding, the foreign representative is entitled to participate in - a
proceeding regarding the debtor under [identify laws of the enacting State relating to insolvency].

Article 13. Access of foreign creditors to a proceeding under [identify laws of the enacting
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State relating to insolvency]

(1) Subject to paragraph (2) of this article, foreign creditors have the same rights regarding th e
commencement of, and participation in, a proceeding under [identify laws of the enacting State relating to
insolvency] as creditorsin this State.

(2) Paragraph (1) of this article does not affect the ranking of claimsin a proceeding under [identify laws
of the enacting State relating to insolvency], except that the claims of foreign creditors shall not be ranked
lower than [identif y the class of general non-preference claims, while providing that aforeign claimisto be
ranked lower than the general non-preference claimsif an equivalent local claim (e.g. claim for a penalty or
deferred-payment claim) has arank lower than the general non-preference claims].*

Article 14. Notification to foreign creditors of a proceeding under [identify laws of the
enacting State relating to insolvency]

(1) Whenever under [identify laws of the enacting State relating to insolvency] natification isto be given
to creditors in this State, such notification shall also be given to the known creditors that do not hav e
addresses in this State. The court may order that appropriate steps be taken with a view to notifying an y
creditor whose addressis not yet known.

(2) Such notification shall be made to the foreign creditors individualy, unless the court considers that
under the circumstances, some other form of notification would be more appropriate. No |etters rogatory or
other, similar formality is required.

(3) When a natification of commencement of a proceeding is to be given to foreign creditors, th e
notification shall:

(8 indicate areasonable time period for filing claims and specify the place for their filing;
(b) indicate whether secured creditors need to file their secured claims; and

(c) containany other information required to be included in such a natification to creditors pursuant
to the law of this State and the orders of the court.

*The enacting State may wish to consider the following aternative wording to replace article 13(2):

(2) Paragraph (1) of this article does not affect the ranking of claimsin a proceeding under [identify
laws of the enacting State relating to insolvency] or the exclusion of foreign tax and socia securit y
clamsfrom such aproceeding. Nevertheless, theclamsof f oreign creditors other than those concerning
tax and social security obligations shall not be ranked lower than [identify the class of general non -
preference claims, while providing that a foreign claim is to be ranked lower than the genera non -
preference daimsif an equivalent local claim (e.g. claim for apenalty or deferred-payment claim) has
arank lower than the genera non-preference claims).
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CHAPTER I1l. RECOGNITION OF A FOREIGN PROCEEDING AND RELIEF

Article 15. Application for recognition of aforeign proceeding

(1) A foreignrepresentative may apply to the court for recognition of the foreign proceeding in which the
foreign representative has been appointed.

(2) Anapplication for recognition shall be accompanied by:

(& acertified copy of the decision commencing the foreign proceeding and appointing the foreig n
representative; or

(b) acertificate from the foreign court affirming the existence of the foreign proceeding and of th e
appointment of the foreign representative; or

(0 inthedbsenceof evidencereferred to in subparagraphs (a) and (b), any other evidence acceptable
to the court of the existence of the foreign proceeding and of the appointment of the foreign representative.

(3) An application for recognition shall also be accompanied by a statement identifying al foreig n
proceedings in respect of the debtor that are known to the foreign representative.

(4) Thecourt may requireatrandation of documents supplied in support of the application for recognition
into an official language of this State.

Article 16. Presumptions concerning recognition

(1) If the decision or certificate referred to in article 15(2) indicates that the foreign proceeding is a
proceeding within the meaning of article 2(a) and that the foreign representative is a person or body within
the meaning of article 2(d), the court is entitled to so presume.

(2) Thecourtisentitled to presume that documents submitted in support of the application for recognition
are authentic, whether or not they have been legalized.

(3) Intheabsence of proof to the contrary, the debtor’ s registered office, or habitual residence in the case
of anindividual, is presumed to be the centre of the debtor’s main interests.

Article 17. Decision to recognize aforeign proceeding

(1) Subjectto article 6, aforeign proceeding shall be recognized if:
(a8 theforeign proceeding isa proceeding within the meaning of article 2(a);

(b) the foreign representative applying for recognition is a person or body within the meaning o f
article 2(d);

(o) theapplication meets the requirements of article 15(2); and
(d) theapplication has been submitted to the court referred to in article 4.

(2) Theforeign proceeding shall be recognized:
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() asaforeign mainproceedingif itist aking placein the State where the debtor has the centre of its
main interests; or

(b) as a foreign non-main proceeding if the debtor has an establishment within the meaning o f
article 2(f) in the foreign State.

(3) An application for recognition of aforeign proceeding shall be decided upon at the earliest possibl e
time.

(4) Theprovisonsof articles 15, 16, 17 and 18 do not prevent modification or termination of recognition
if it is shown that the grounds for granting it were fully or partialy lacking or have ceased to exidt.

Article 18. Subseguent information

From the time of filing the application for recognition of the foreign proceeding, the foreig n
representative shall inform the court promptly of:

(8 any substantial change in the status of the recognized foreign proceeding or the status of th e
foreign representative’ s appointment; and

(b) any other foreign proceeding regarding the same debtor that becomes known to the foreig n
representative.

Article 19. Rdlief that may be granted upon application for recognition of aforeign proceeding

(1) From thetime of filing an application for recognition until the application is decided upon, the court
may, at the request of the foreign representative, where relief is urgently needed to protect the assets of the
debtor or the interests of the creditors, grant relief of a provisional nature, including:

() staying execution against the debtor’ s assets,

(b) entrugting the adminidtration or redlization of d | or part of the debtor’s assets located in this State
to the foreign representative or another person designated by the court, in order to protect and preserve the
value of assets that, by their nature or because of other circumstances, are perishable, susceptible t o
devauation or otherwise in jeopardy;

(c) any relief mentioned in article 21(1)(c), (d) and ().

(2) [Insert provisions (or refer to provisionsin forcein the enacting State) relating to notice]

(3) Unless extended under article 21(1)(f), the relief granted under this article terminates when th e
application for recognition is decided upon.

(4) The court may refuse to grant relief under this article if such relief would interfere with th e
administration of aforeign main proceeding.
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Article 20. Effects of recognition of aforeign main proceeding

(1) Upon recognition of aforeign proceeding that is aforeign main proceeding,

(& commencement or continuation of individual actions or individual proceedings concerning th e
debtor’ s assets, rights, obligations or liabilities is stayed;

(b) execution against the debtor’ s assetsis stayed; and

(o) theright to transfer, encumber or otherwise dispose of any assets of the debtor is suspended.
(2) Thescope, and the modification or termination, of the stay and suspension referred to in paragraph (1)
of thisarticle are subject to [refer to any provisions of law of the enacting State relating to insolvency that
apply to exceptions, limitations, modifications or termination in respect of the stay and suspension referred
to in paragraph (1) of thisarticle].

(3) Paragraph (1) (a) of thisarticle doesnot affect the right to commence individual actions or proceedings
to the extent necessary to preserve a claim against the debtor.

(4) Paragraph (1) of thisarticle does not affect the right to request the c ommencement of a proceeding under
[identify laws of the enacting State relating to insolvency] or the right to file claimsin such a proceeding.

Article 21. Relief that may be granted upon recognition of aforeign proceeding

(1) Upon recognition of aforeign proceeding, whether main or non-main, where necessary to protect the
assets of the debtor or the interests of the creditors, the ¢ ourt may, at the request of the foreign representative,
grant any appropriate relief, including:

(a8 staying the commencement or continuation of individua actions or individual proceeding s
concerning the debtor’ sassets, rights, obligations or liahilities, to the extent they have not been stayed under
article 20(2)(a);

(b) staying execution against the debtor's assets to the extent it has not been stayed unde r
article 20(2)(by);

(c) suspending theright to transfer, encumber or otherwise dispose of any assets of the debtor to the
extent this right has not been suspended under article 20(1)(c);

(d) providing for the examination of witnesses, the taking of evidence or the delivery of information
concerning the debtor’ s assets, affairs, rights, obligations or liahilities,

() entrugting the adminidration or redlization of d | or part of the debtor’s assets located in this State
to the foreign representative or another person designated by the court;

(f) extending relief granted under article 19(1);

(g) granting any additional relief that may be available to [insert the title of a person or bod y
administering areorganization or liquidation under th e law of the enacting State] under the laws of this State.
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(2) Uponrecognition of aforeign proceeding, whether main or non-main, the court may, at the request of
the foreign representeti ve, entrust the distribution of all or part of the debtor’ s assets located in this State to
the foreign representative or another person designated by the court, provided that the court is satisfied that
theinterests of creditorsin this State are adequately protected.

(3) Ingranting relief under thisarticle to arepresentative of aforeign non-main proceeding, the court must
be satisfied that the relief relates to assets that, under the law of this State, should be administered inth e
foreign non-main proceeding or concerns information required in that proceeding.

Article 22. Protection of creditors and other interested persons

(1) In granting or denying relief under article 19 or 21, or in modifying or terminating relief unde r
paragraph (3) of thisarticle, the court must be satisfied that the interests of the creditors and other interested
persons, including the debtor, are adequately protected.

(2) The court may subject relief granted under article 19 or 21 to conditions it considers appropriate.

(3) Thecourt may, a the request of the foreign representative or a person affected by relief granted under
article 19 or 21, or at its own motion, modify or terminate such relief.

Article 23. Actionsto avoid acts detrimental to creditors

(1) Upon recognition of aforeign proceeding, the foreign representative has standing to initiate [refer to
the types of actions to avoid or otherwise render ineffective acts detrimental to creditors that are available
in this State to a person or body administering a reorganization or liquidation].

(2) When the foreign proceeding is a foreign non-main proceeding, the court must be satisfied thet th e
action relates to assets that, under the law of this State, should be administered in the foreign non-mai n
proceeding.

Article 24. Intervention by aforeign representative in proceedings in this State

Upon recognition of aforeign proceeding, the foreign representative may, provided the requirements
of the law of this State are met, intervene in any proceedings in which the debtor is a party.

CHAPTER IV. COOPERATION WITH FOREIGN COURTSAND
FOREIGN REPRESENTATIVES

Article 25. Cooperation and direct communication between a court of this State and foreign
courts or foreign representatives

(1) Inmattersreferredtoinarticle 1, the court shall cooperate to the maximum extent possible with foreign
courtsor foreign representatives, either directly or through a[i nsert the title of a person or body administering
areorganization or liquidation under the law of the enacting State].

(2) Thecourtisentitled to communicate directly with, or to request information or assistance directly from,
foreign courts or foreign representatives.
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Article 26. Cooperation and direct communication between the [insert the title of aperson
or body administering a reorganization or liquidation under the law of the
enacting State] and foreign courts or foreign representatives

(1) Inmatters referred toin article 1, a[insert the title of a person or body administering a reorganization
or liquidation under the law of the enacting State] shall, in the exercise of its functions and subject toth e
supervision of the court, cooperate to the maximum extent possible with foreign courts or foreig n
representatives.

(2) Thelinsert thetitle of aperson or body administering a reorganization or liquidation under the law of
the enacting State] is entitled, in the exercise of its functions and subject to the supervision of the court, to
communicate directly with foreign courts or foreign representatives.

Article 27. Forms of cooperation

Cooperation referred to in articles 25 and 26 may b e implemented by any appropriate means, including:
(8 appointment of aperson or body to act at the direction of the court;

(b) communication of information by any means considered appropriate by the court;

() coordination of the administration and supervision of the debtor’ s assets and affairs;

(d) approvd orimplementation by courts of agreements concerning the coordination of proceedings;
(e) coordination of concurrent proceedings regarding the same debtor;

(f) [the enacting State may wish to list additional forms or examples of cooperation].

CHAPTER V. CONCURRENT PROCEEDINGS

Article 28. Commencement of a proceeding under [identify laws of the enacting State
relating to insolvency] after recognition of aforeign main proceeding

After recognition of aforeign main proceeding, a proceeding under [identify laws of the enacting State
relating to insolvency] may be commenced only if the debtor has assets in this State; the effects of tha t
proceeding shall be restricted to the assets of the debtor that are located in this State and, to the exten t
necessary to implement cooperation and coordination under articles 25, 26 and 27, to other assets of th e
debtor that, under the law of this State, should be administered in that proceeding.

Article 29. Coordination of aproceeding under [identify laws of the enacting State
relating to insolvency] and aforeign proceeding

Where a foreign proceeding and a proceeding under [identify laws of the enacting State relatingt o
insolvency] are taking place concurrently regarding the same debtor, the court shall seek cooperationan d
coordination under articles 25, 26 and 27, and the following shall apply:

(& whentheproceedinginthis Stateistaking place at the time the application for recognition of the
foreign proceeding isfiled,
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(i) any relief granted under article 19 or 21 must be consistent with the proceeding in this State;
and

(i) if theforeign proceeding is recognized in this State as a foreign main proceeding, article 20
does not apply;

(b)  when the proceeding in this State commences after recognition, or  after the filing of the application
for recognition, of the foreign proceeding,

(i) any relief ineffect under article 19 or 21 shdl berevie wed by the court and shall be modified
or terminated if inconsistent with the proceeding in this State; and

(i) if the foreign proceeding is aforeign main proceeding, the stay and suspension referred to
inarticle 20(1) shdl be modified or terminated pursuant to article 20(2) if inconsistent with
the proceeding in this State;

(o) in granting, extending or modifying relief granted to a representative of a foreign non-mai n
proceeding, the court must be satisfied that the relief relates to assets that, under the law of this State, should
be administered in the foreign non-main proceeding or concerns information required in that proceeding.

Article 30. Coordination of more than one foreign proceeding

In matters referred to in article 1, in respect of more than one foreign proceeding regarding the same
debtor, the court shall seek cooperation and coordination under articles 25, 26 and 27, and the following shall
apply:

(@ any relief granted under article 19 or 21 to a representative of aforeign non-main proceedin g
after recognition of aforeign main proceeding must be consistent with the foreign main proceeding;

(b) if aforeign main proceeding is recognized after recognition, or after the filing of an application
for recognition, of aforeign non-main proceeding, a ny relief in effect under article 19 or 21 shall be reviewed
by the court and shall be modified or terminated if incons stent with the foreign main proceeding;

(o) if, after recognition of aforeign non-main proceeding, another foreign non-main proceeding is
recognized, the court shal grant, modify o r terminate relief for the purpose of facilitating coordination of the
proceedings.

Article 31. Presumption of insolvency based on recognition of aforeign main proceeding

In the absence of evidence to the contrary, recognition of aforeign main proceeding is, for the purpose

of commencing a proceeding under [iden tify laws of the enacting State relating to insolvency], proof that the
debtor isinsolvent.
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Article 32. Rule of payment in concurrent proceedings

Without prejudice to secured clams or rights in rem, acreditor who has received part payment in respect
of its claim in a proceeding pursuant to a law relating to insolvency in a foreign State may not receive a
payment for the same claim in aproce eding under [identify laws of the enacting State relating to insolvency]
regarding the same debtor, so long as the payment to the other creditors of the same classis proportionately
less than the payment the creditor has aready received.
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