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INTRODUCTION

1. The present report of the United Nations Commission on International Trade Law
covers the Commission's ninth session, held at United Nations Headquarters in
New York from 12 April to 7 May 1976.

2. Pursuant to General Assembly resolution 2205 (XXI) of 17 December 1966, this
report is submitted to the General Assembly and is also submitted for comments to
the United Nations Conference on Trade and Development.
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CHAPTER I

ORGANIZATION OF THE SESSION

A. Opening

3. The United Nations Commission on International Trade Law (UNCITRAL) commenced
its ninth session on 12 April 1976. The session was opened by the Secretary
General.

B. Membership and attendance

4. General Assembly resolution 2205 (XXI) established the Commission with a
membership of 29 States, elected by the Assembly. By resolution 3108 (XXVIII),
the General Assembly increased the membership of the Commission from 29 to
36 States. The present members of the Commission, elected on 12 November 1970 and
12 December 1973, are the following States: 11 Argentina, Australia,* Austria,*
Barbados, Belgium, Brazil, Bulgaria, Chile,* Cyprus, Czechoslovakia, Egypt,*
France,* Gabon, Germany (Federal Republic of), Ghana,* Greece, Guyana,* Hungary,
India, Japan,* Kenya, Mexico, Nepal,* Nigeria,* Norway,* Philippines, Poland,*
Sierra Leone, Singapore,* Somalia,* Syrian Arab Republic, Union of Soviet SocialiEit
Republics,* United Kingdom of Great Britain and Northern Ireland,* United Republic
of Tanzania,* United States of America and Zaire.

5. With the exception of Cyprus, Guyana and Somalia, all members of the Commission
were represented at the session.

6. The following United Nations organs, specialized agencies, intergovernmental
organizations, and international non-governmental organizations were represented by
observers:

1/ Pursuant to General Assembly resolution 2205 (XXI), the members of the
Commission are elected for a term of six years, except that, in connexion with the
initial election, the terms of 14 members, selected by the President of the
Assembly, by drawing lots, expired at the end of three years (31 December 1970);
the terms of the 15 other members expired at the end of six years
(31 December 1973). Accordingly, the General Assembly, at its twenty-fifth session
elected 14 members to serve for a full term of six years, ending on
31 December 1976, and, at its t"Ncnty-eighth session, elected 15 members to serve
for a full term of six years, ending on 31 December1979. The General Assp.mbly,
at its twenty-eighth session, also selected seven additional members. Of these
additional members, the terms of three members, selected by the President of the
Assembly, by drawing lots, will expire at the end of three years
(31 December 1976) and the terms of four members will expire at the end of
six years (31 December 1979). The terms of the members marked with an asterisk
will expire on 31 December 1976. The terms of the other members will expire on
31 December 1979.
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United Nations Conference on Trade and Development.

(a) United Nations organs

(b) Specialized agencies

C. Election of officers

Council for Mutual Economic Assistance; Council of Europe; East African
Community; Hague Conference on Private International Law; League of
Arab States.

Inter-American Commercial Arbitration Commission; International Chamber
of Commerce; International Chamber of Shipping; International Council for
Commerical Arbitration; International Law Association; International
Maritime Committee; International Shipowners Association; International
Union of Marine Insurance.

International non-governmental organizations(d)

(c) Intergovernmental organizations

Inter-Governmental Maritime Consultative Organization; International
Monetary Fund; the World Bank.

7. The Commission elected the followi~g officers by acclamation: gj

a
IT) ,

nO and
ria,*

*
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'f-

gary ,

1 *,
oci a.l.i st
spubLi.c
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8. The agenda of the session as adopted by the Commission at its 173rd meeting,
on 12 April 1976, was as follows:

£/ The elections took place at the 173rd and 174th meetings, on 12 April 1976.
In accordance with a decision taken by the Commission at its first session, the
Commission has three Vice-Chairmen, so that, together with the Chairman and
Rapporteur, each of the five groups of States listed in General Assembly
resolution 2205 (XXI), sect. II, para. 1, will be represented on the bureau of
the Commission (see Official Records of the General Assembly, Twenty-third Session,
SupPlement No. 16 (A/7216), para. 14 (Yearbook of the United Nations Commission on
International Trade Law, Volume 1: 1968-1970 (United Nations pUblication,
Sales No.: E. 71. v.r )), part two, I, para. "'4).

D. Agenda

Mr. L. H. Khoo (Singapore)
Mr. R. Herber (Federal Republic of Germany)
Mr. E. Mottley (Barbados)
Mr. J. Ruzicka (Czechoslovakia)
Hrs. T. Oyekunle (Nigeria)

Opening of the session

Chairman
Vice-Chairman
Vice-Chairman
Vice-Chairman
Ra;pporteur

1.

session
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2.

3.

4.

5.

6.

Election of officers

Adoption of the agenda, tentative schedule of meetings

International sale of goods

International payments

International legislation on shipping
•

its 1st
Mr. R. L
Mr. 1. S

12. The
l79th me
and l77t
reports
(annex I

7. International commercial arbitration

8. Ratification of or adherence to conventions concerning international
trade law 13. The

9. Training and assistance in the field of international trade law

10. Future work

11. Other business

12. Date and place of the tenth session

13. Adoption of the report of the Commission

E. Establishment of Committees of the Whole

9. The Commission decided to establish two Committees of the Whole (Committee I
and Committee 11), which would meet simultaneously to consider the following
agenda items:

Committee I

Item 6. International legislation on shipping: draft Convention on the
Carriage of Goods by Sea.

Committee 11

Item 7. International cormnercial arbitration: UNCITRAL Arbitration
Rules.

10. Committee I met from 12 April to 6 May 1976, and held 31 meetings. ]/
Committee 11 met from 12 to 23 April 1976, and held 19 meetings. ~

11. At its first meeting, on 12 April, Committee I unanimously elected
Mr. M. Chafik (Egypt) as Chairman and Mr. N. Gueiros (Brazil) as Rapporteur. At

3/ Summary records of the meetings of Committee I are contained in
A/CN.9/IX/C.l/SR.l to SR.31.

4/ Summary records of the meetings of Committee 11 are contained in
A/CN.9/IX/C.2/SR.l to SR.19.

-4-
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its 1st meeting, also on 12 April 1976, Committee 11 unanimously elected
Mr. R. Loewe (Austria) as Chairman and at its 6th meeting unanimously elected
Mr. I. Szasz (Hungary) as R~~porteur.

12. The Commission considered the report of Committ~e I at its 178th and
179th meetings, on 7 May, and the report of Committee 11 at its 175th, 176th
and 177th meetings, on 27 and 28 ApL·i1. The Commission decided to include the
reports of Committees I and 11 in the present report in the form of annexes
(annex I and annex 11).

F. Adoption of the report

13. The Commission adopted the present report at its 179th meeting on 7 May 1976.

-5-
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CHAPTER 11

INTERNATIONAL SALE OF GOODS

A. Uniform rules governing the international sale of goods

•
Report of the Working Group

14. The Commission had before it the report of the Working Group on the
International Sale of Goods on the work of its seventh session, held at Geneva
from 5 to 16 January 1976 (A/CN.9/116). The report set forth the progress made
by the Working Group in implementing the mandate entrusted to it at the Commission's
second session by which the Working Group was directed, inter alia, to ascertain
which modifications of the text of the Uniform Law on the International Sale of
Goods (ULIS), annexed to the 196!~ Hague Convention, might render such text capable
of wider acceptance by countries of different legal, social and economic systems
and to elaborate a new text reflecting such modifications. 21

15. As the report of t~e Working Group indicates, the Group completed its
consideration of pending questions with respect to articles 57 to 69 of the draft
Convention on the International Sale of Goods and certain other articles in which
unresolved questions had remained. The Group thereafter considered the text of the
draft Convention in second reading.

16. The Cowmission noted with satisfaction that, upon the completion of the second
reading, the Working Group had approved the text of a draft Convention on the
International Sale of Goods, thereby completing the mandate given to it by the
Co~~ission in respect of the revision of ULIS. The Cow~ission also noted that the
~Torking Group had not reached consensus on the t~xt of article 7, paragraph 2,
and article 11, placed within square brackets, and that in respect of certain other
articles, representatives of members of the Working Group had reserved their
position \{ith a view to raising the issue at the tenth session of the Commission
when the draft Convention would be considered. The text adopted by the Working
Gro'~ is set forth in annex I to its report.

51 Official Records of the General Assembly, Twenty-fourth Session,
SUDP1;~ent No. 18 (A/7618), para. 38, subpara. 3 (a) of the resolution contained
therein (Yearbook of the Udted Nations Commission on International 'I'rade Law,
Volume I: 1968-1970 (United Nations publication, Sales No.: E.71.V.l), part two,
11, para. 38); ibid., 1wenty-sixth Session, Supplement No. 17 (A/8417), para. 92,
subpara. 1 (c) of the resolution contained therein (Yearbook of the United Nations
Commission on International Trade Law, Volume 11: 1971 (United Nations pUblication,
Sales No.: E.72.V.4), part one, 11, para. 92). The 1964 Hague Convention relating
to a Uniform Law on the International Sale of Goods and the annexed Uniform Law
CULlS) appears in the Register of ~exts of Conventions and Other Instruments
Concerning International Trade Law, vol. I (United Nations publication, Sales No.:
E. 71. V. 3), chap. I, sect. 1.
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17. The Commission further noted that the Working Group had not considered dr-af't
provisions concerning implementation, declarations and reservations or final
clauses for the draft Convention and had requested the Secretariat to prepare such
draft provisions for consideration by the Commissio~l at its tenth session.

18. The Working Group reported that it had before it a draft commentary on the
text of the draft Convention on the International Sale of Goods (A/CN.9/WG.2/v~.22)

as it appeared in annex I of the report of the Working Group on the work of its
sixth session (A/CN.9/100), and that it had requested the Secretariat to revise the
draft commentary in the light of its deliberations and conclusicr.s •. The commentary
is set forth in annex 11 to the Working Group's report.

19. The Commission agreed with the view of the Working Group that a commentary
accompanying the draft Convention would be desirable in that it would make the
preparatory work and the policy underlying the formulations in the draft Convention,
as adopted by the Working Group, more readily available.

Consideration of the report by the Commission 21
20. The Commission not~d that, in accordance with the decision taken by it at its
eighth session, the draft Convention, accompanied by a commentary, had been sent to
Governments and interested international organizations for their comments and that
an analysis of the comments would be prepared for consideration by the Commission
at its tenth session.

21. The Commission decided to consider the draft Convention at its tenth session,
in the light of comments received from Governments and interested international
organizations.

B. Formation and validity of contracts for
the international sale of goods

Introduction

22. At its second session the Commission decided that the Working Group on the
International Sale of Goods should consider which modifications of the Uniform
Law on the Formation of Contracts for the International Sale of Goods, annexed to
the Hague Convention of 1 July 1964, might render it capable of wider acceptance by
countries of different legal, social and economic systems and to elaborate a new
text for this purpose. 11 At its third session, the COID~ission decided that the

21 The Commission considered this subject at its 173rd meeting, on
12 April 1976, and a summary record of this meeting is contained in A/CN.9/SR.173.

1/ Official Records of the General AssemblY, TwentY-fourth Session, Supplement
No. 18 (A/7618), para. 38, subpara. 3 (a) of the resolution contaired therein
(Yearbook of the United Nations Commission on International Trade Law, Volume I:
1968-1970 (United Nations publication, Sales No.: E.71.V.l), part two, 11, para. 38).
The 1964 Hague Convention relating to a Uniform Law on the F'ormation of Contracts
for the International Sale of Goods and the annexed Uniform Law appears in the
Register of Texts of Conventions and Other Ir.struments Concerning International
Trade Law, vol. I (United Nations publication, Sales No.: E.71.V.3), chap. I,
sect. 1.

-7-



Working Group should give priority to the consideration of ULIS and take up the
formation of contracts only upon the completion of that task. ~I..
23. At its seventh session, the Commission considered the request of the
International Institute for the Unification of Private Law (UNIDROIT) that it
include in its programme of work the consideration of the "draft of a law for the
unification of certain rules relating to the validity of contracts of international
sale of goods ll

, approved by the Governing Council of the Institute in 1972. At
that session, the view was expressed that it might be desirable to deal with the
rules on formation and on validity in a single instrument, and-that thought should
be given to the advisability of formulating rules governing the formation and
validity of contracts in general, to the extent that they were relevant to
international trade. 21

Report of the Working Group

24. The report stated that the Working Group was of the unanimous view that~ at
its next session~ it should begin work on uniform rules governing the formation
of contracts and should make an attempt to formulate such rules on a broader basis
than the international sale of goods. If, in the course of its work~ it should
prove that the principles underlying contracts of sale and other types of contract
could not be treated in the same text, the Group would direct its work towards
contracts of sale only. The Working Group was further of the view that it should
consider whether some or all of the rules on validity could appropriately be
combined with rules on formation. The Working Group decided to place these
conclusions before the Commission at its ninth session so as to obtain its views
thereon.

Consideration of the report by the Commission 101

250 The Commission concentrated its discussion on three major questions:

(a) Whether the proposed convention on the international s:::~; of goods and
the rules to be adopted in respect of the formation and validity of contracts for
the international sale of goods should be incorporated in a single convention or
whether the rules on the formation and validity of contracts for the international
sale of goods should be the subject-matter of a separate convention;

(b) Whether, if it were decided to prepare two conventions, the two
conventions should be submitted to one conference of plenipotentiaries or whether
they should be submitted to separ~te conferences of plenipotentiaries;

8/ Official Records of the General Assembly, Twenty-fifth Session, Supplement
No. 17 (A/8017), para. 72 (Yearbook of the United Nations Commission on
International Trade Law, Volume I: 1968-1970 (United Nations pUblication, Sales
No.: E071.V.l), part two, 111, para. 72).

91 Ibid., Twenty-ninth Session, Supplement No. 17 (A/9617) paras. 91 to 93
(Yearboo~ the United~ions Comrnission on ~nter~ational Trade Law, Vol~e V:
1974 (United Nations pUblication, Sales No.: E.75.V.2)~ part one, 11, A,
paras. 91 to 93).

loi The Commission considered this subject at its 173rd meeting, on
12 April 1976, and a summary record of this meeting is contained in A/CN.9/SR.173.
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(c) Whether the rules on formation and validity of contracts should be
prepared for a wide range of contracts used in international trade or whether they
should be prepared only for the international sale of goods.

26. In respect of the first two questions~ it was noted that it would be easier
for those using the rules being prepared by the Commission if there was a single
text. It was also noted that the preparation of a single text or~ at a minimum~

the consideration of the two texts at the same conference of plenipotentiaries~

would facilitate the preparation of texts which were identical in approach and
in the use of terminology. On the other hand, it was noted that the preparation
of the rules on formation and validity would take time and that it would be
undesirable to await the completion of this task before the convening of a
conference of plenipotentjaries to consider the draft Convention on the
International Sale of Goods. It was also suggested that it would be more difficult
to secure the ratification by a large n~ber of States of a single text which
combined the rules on formation and validity with the rules on the international
sale of goods. Furthermore, it was noted that the consideration of the draft
Convention on the International Sale of Goods would be by itself a full agenda
for a conference of plenipotentiaries and that it would be difficult for such a
conference to give full attention also to the problems of formation and validity.

27. As to the third question, the Commission was of the view that the Working
Group should restrict its work to the preparation of rules on the formation of
contracts for the international sale of goods so as to complete its task in the
shortest possible time, but that the Working Group had discretion as to whether
to include some rules in respect of the validity of such contracts. The Commission
requested the Working Group to report its conclusions in this respect to the
Commission at the tenth session.

Decision of the Commission

28. The Commission, at its 173rd meeting, on 12 April 1976, adopted unanimously
the following decision:

The United Nations Commission on International Trade Law

1. Takes note with appreciation of the report of the Working Group
on the International Sale of Goods on the work of its seventh session;

2. Congratulates the Working Group on the expeditious and successful
completion of the task entrusted to it in respect of the revision of the
Uniform Law on the International Sale of Goods, annexed to the Hague
Convention of 1 July 1964;

3. Decides:

s

73.

(a) To consider the draft Convention on the International Sale of
Goods at its tenth session;

(b) To defer until its tenth session the question whether the rules on
formation and validity of contracts should be set forth in the same convention
containing the rules on the international sale of goods or in a separate

-9-
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(c) To instruct the Working Group on the International Sale of Goods to
confine its work on the formation and validity of contracts to contracts of

the international sale of goods.

convention, and whether, if there are separate conventions, they should be
considered at the same conference of plenipotentiaries;
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CHAPTER III

INTERNATIONAL PAYMENTS

Negotiable instruments

29. The Commission had before it the report of the Working Group on International
Negotiable Instruments on the work of its fourth session, held at New York from
2 to 12 February 1976 (A/CN.9/ll7). The report sets forth the progress made by the
Working Group in preparing a final draft Uniform Law on International Bills of
Exchange and International Promissory Notes.

30. As indicated in the report, the Working Groun at its fourth session
considered articles 79 to 86 and articles 1 to 11 of the draft Uniform Law on
International Bills of Exchange and International Promissory No~es prepared by the
Secretary-General in response to a decision by the Comrnission. 11/ The proposed
uniform law will establish uniform rules applicable to international negotiable
instruments (bills of exchange or promissory notes) for optional use in
international payments.

31. The report sets forth the deliberations and conclusions of the Working Group
with respect to limitation of actions, lost instruments, the sphere of app~ication

of the proposed uniform law, formal requirements of the instrument and
interpretation of formal requirements.

Consideration of the report by the Commission 12/

32. The Commission noted with satisfaction that the Working Group had completed
its first reading of the draft uniform law. In accordance with its general policy
of considering the substance of the work carried out by working groups only upon
completion of that work, the Commission took note of the report of the Working
Group on International Negotiable Instruments.

Decision of the Commission

33. The Commission, at its l73rd meeting, on 12 April 1976, adopted unanimously
the following decision:

11/ Official Records of the General Assembly, Twenty-sixth Session. Supplement
No. 17 (A/84l7), para. 35 (Yearbook of the United Nations Commission on
International Trade Law, Volume 11: i97l (United Nations publication, Sales No.:
E.72.V.4), part one, 11, A, para. 35). The draft uniform law and commentary are
set forth in A/CN.9/WG.IV/WP.2.

12/ The Commission considered this subject at its l73rd meeting, and a
summary record of this meeting is contained in A/CN.9/SR.173.

-11-



The United Nations Commission on International Trade Law

1. Takes note with appreciation of the report of the Working Group on
International Negotiable Instruments on the work of its fourth session;

2. Requests the Working Group to continue its work under the terms of
reference set forth by the Commission in the decision adopted in respect of
negotiable instruments at its fifth session and to complete that work
expeditiously;

•
3. Requests the Secretary-General to carry out, in accordance with the

directives of the Working Group on International Negotiable Instruments,
further work in connexion with the draft uniform law on international bills
of exchange and with the inquiries regarding the use of cheques for settling
international payments, in consultation with the Commission's Study Group on
International Payments, composed of experts provided b~ interested
international organizations and banking and trade institutions, and for these
purposes to convene meetings as required.

-12-
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CHAPTER IV

INTERNATIONAL LEGISLATION ON SHIPPING

A. Introduction

1

r Ii

\ .ll

34. By a resolution adopted at its second session ln February 1971, the Working
Group on International Shipping Legislation of the United Nations Conference on
Trade and Development (UNCTAD) recommended that the Commission should undertake the
examination of the rules and practices concerning bills of lading, including those
rules contained in the International Convention for the Unification of Certain Rules
relating to Bills of Lading (the Brussels Convention of 1924) and in the Protocol
to Amend that Convention (the Brussels Protocol of 1968), with a view to revising
and amplifying these rules or, if appropriate, preparing a new international
convention for adoption under the auspices of the United Nations.

35. The Commission, at its fourth session, decided to eX8~ine the rules governing
the responsibility of ocean carriers for cargo 13/ along the lines indicated in the
above-mentioned resolution on bills of lading adopted by the UNCTAD Working Group
(TD/B/C.4/86 , annex I).

36. To carry out this programme of work, the Commission established a Working Group
on International Legislation on Shipping consisting of 21 members of the Commission.
The Working Group held eight sessions and submitted to the eighth session of the

13/ Official Records of the General Assembly, Twenty-sixth Session,
Supplement No. 17 (A/8417), paras. 10-23 (Yearbook of the United Nations Commission
on International Trade Law, Volume 11: 1971 (United Nations publication, Sales
No.: E.72.V.4), part one, 11, A, paras. 10-23). For the Commission's prior
action on the subject of international legislation on shipping, see ibid.,
Twenty-fourth Session, Supplement No. 18 (A/7618), paras. 114-133 (Year-book of the
United Nations Commission on International Trade Law, Volume I: 1968-1970
(United Nations publication, Sales No.: E.71V.l), part two, 11, A, paras. 114-133);
ibid., Twenty-fifth Session, Supplement No. 17 (A/8017), paras. 157-166 (Jearbook
of the United Nations Commission on International Trade Law, VolQme I: 1968-1970,
part two, Ill, A, paras. 157-166); ibid. , Twenty-seventh Session, Supplement No. 17
(A/8717), paras. 44-51 (Yearbook or-t:he United Nations Commission on International
Trade Law, Volume Ill: 1972 (United Nations publication, Sales No.: E.73.V.6),
part one, 11, A, paras. 44-51); ibid., Twenty-eighth Session, Supplement No. 17
(A/90l7), paras. 46-61 (Yearbook-or-the United Nations Commission on International
Trade Law, Volume IV: 1973 (United Nations publication, Sales No.: E.74.v.3),
part one, 11, A, paras. 46-61); ibid., Twenty-ninth Session, Supplement No. 17
(A/96l7), paras. 38-53 (Yearbook of the United Nations Commission on International
Trade Law, Volume V: 1974 (United Nations publication, Sales No.: E.75.V.2)
part one, 11, A, paras. 38-53; and ibid., Thirtieth Session, Supplement No. 17
(A/l0017), paras. 64-77. --
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Commission the text of a draft Convention on the Carriage of Goods by Sea. 14/
At its seventh session, the Commission requested the Secretary-General to transmit
the final text of the draft Convention, upon its adoption by the Working Group
on International Legislation on Shipping, to Governments and interested
international organizations for their comments and to prepare an analysis of such
comments for consideration by the Commission at its present session.

37. The Commission had before it the following documents:
•

(i) A/CN.9/109: comments by Governments and international organizations on
the draft Convention on the Carriage of Goods by Sea. This document
also reproduces the text of the draft Convention (pp. 4 to 19).

(ii) A/CN.9/1l0: analysis of the comments by Governments and international
organizations on the draft Convention on the Carri~ge of Goods by Sea.

(iii) A/CN.9/1l5: draft provisions concerning implementation, reservations
and other final clauses for the draft Convention on the Carriage of Goods
by Sea. These draft provisions had been prepared by the Secretariat
in response to a request made to it by the Working Group on International
Legislation on Shipping at the Group's eighth session. The Working Group
had not considered these draft provisions.

(iv) A/CN.9/1l5/Add.l: the 1975 table 1 and table 2 of Lloyd's Register of
Shipping.

(v) A/CN.9/105: report of the Working Group on International Legislation on
Shipping on the work of its eighth session.

(vi) Documents of the United Nations Conference on Trade and Development:

TD/B/C.4/ISL/19: bills of lading - comments on a draft convention on
the carriage of goods by sea prepared by the UNCITRAL Working Group
on International Legislation on Shipping - report by the UNCTAD
secretariat;

TD/B/C.4/ISL/19/Suppl.l and Suppl.2: bills of lading - draft convention
on 'the carriage of goods by sea; background comments prepared by the
UNCTAD secretariat;

TD/B/C.4/ISL/2l: report of the UNCTAD Working Group on International
Shipping Legislation on the first part of its fifth session.

38. The Commission established a Committee of the Whole I to consider the draft
Convention on the Carriage of Goods by Sea as adopted by the Working Group on
International Legislation on Shipping, and to report back to it. Committee I met
from 12 April to 6 May and held 31 meetings. The report of Committee I to the
Commission is set forth in annex I to the present report.

14/ At its 179th meeting on 7 May 1976, the Commission noted that its Working
Group-on International Legislation on Shipping had thus fulfilled its mandate,
and decided therefore to dissolve that Working Group.
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B. Consideration of the report of Committee of the Whole I

39. The Commission considered the report of Committee I at its l78th and 179th
meetings on 7 May 1976. 15/

40. The view was expressed that the possibility of replacing in the text of the
draft Convention, wherever appropriate, the future imperative "shall" by the
present indicative "is" in the English language version, should be brought to the
attention of the international conference of plenipotentiaries that will be
convened to conclude a Convention on the Carriage of Goods by Sea.

41. After deliberation, the Commission approved the text of the draft Convention on
the Carriage of Goods by Sea proposed by Committee I, subject to the following
changes:

(a) In paragraphs 1 and 2 of article 8, where the phrase "loss, damage or
delay" appeared for the first time, that phrase was changed to read "loss, damage
or delay in delivery";

(b) In the first sentence of article 15, paragraph 2, a comma was added
between the words "this article" and the words "shall state";

(c) In paragraph 1 of article 20, the bracketed phrase "for damages" and
the foot-note attached thereto were deleted;

(d) In paragraph 2 of article 20, the words "to run" following the words
"period commences" were deleted;

(e) In paragraph 3 of article 20, the words "begins to run" were replaced
by the word "commences";

(f) In paragraph 4 of article 20, the words "the running of" were deleted;

(g) The fc::'.owing foot-note "6/" was added to paragraph 1 of article 21,
following the word "State": "A considerable number of delegations favoured the
addition of the word 'Contracting' before the word 'State''';

(h) In paragraph 5 of article 21, a comma was added between the word "parties"
and the words "after a claim"; and

(i) In paragraph 1 of article 22, the phrase "under a contract of carriage"
W'as replaced by the phre.se "relating to carriage of goods under this Convention".

42. In regard to the draft provisions concerning implementation, reservations, and
other final clauses for the draft Convention on the Carriage of Goods by Sea
(A/CN.9/115), the Commission decided that these draft provisions, as modified by the
Secretariat in conformity with the proposals adopted by Committee I, should be
circulated, together with the draft Convention, to Governments and interested
international organizations for comments and proposals .

15/ Summary records of these meetings are contained in A/CN.9/SR.178 and 179.
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43. The Commission was unanimous in its view that the General Assembly should
convene an international con~erence o~ plenipotentiaries to conclude, on the basis
o~ the dra~t articles approved by the Commission, a Convention on the Carriage o~

Goods by Sea. The Commission took note o~ the pre~erence expressed by the UNCTAD
Working Group on International Shipping Legislation that the international
con~erence o~ plenipotentiaries should take place during 1977 or during the early
part o~ 1978. A statement on the ~inancial implications o~ such a con~erence was
made by the representative o~ the Secretary-General.

•
Decision o~ the Commission

44. At its 179th meeting, on 7 May 1976, the Commission adopted the ~ollowing

decision:

The United Nations Commission on International Trade Law, r ~

Recalling the decision taken at its ~ourth session to examine~ in response
to a resolution by the Working Group on International Shipping Legislation d ~

established. by the United Nations Con~erence on Trade and Development~ the
rules and practices concerning bills o~ lading~ including those rules
contained in the International Convention ~or the Uni~ication o~ Certain
Rules Relating to Bills o~ Lading (the Brussels Convention o~ 1924) and in
the Protocol to amend that Convention (the Brussels Protocol o~ 1968)~ with a
view to revising and ampli~ying these Rules and, i~ approrpiate, to preparing
a new international convention ~or adoption under the auspices o~ the United
Nations~

Considering that international trade is an important ~actor in the
promotion o~ ~riendly relations among States and that the adoption o~ a
convention on the carriage o~ goods by sea, establishing a balanced allocation
o~ risks between the cargo owner and the carrier, would contribute to the
development of world trade,

1. Approves the text of the draft Convention on the Carriage of Goods
by Sea as set ~orth in paragraph 45 o~ its report on the work of the
ninth session;

2. Requests the Secretary-General:

(a) To circulate the draft Convention, together with draft provisions
concerning implementation, reservations and other final clauses to be prepared
by the Secretary-General, to Governments and interested international
organizations for comments and proposals;

(b) To transmit the dra~t C0nvention and the draft prOVlSlons concerning
implementation, reservations and other ~inal clauses to the Working Group on
International Shipping Legislation established by the United Nations
Conference on Trade and Development for comments and propos~ls;

(c) To prepare an analytical compilation of the comments and proposals
received ~rom Governments, the Working Group on International Shipping
Legislation and interested international organizations~ and to submit this
analytical compilation to the con~erence of plenipotentiaries which the General
Assembly may w~8h to convene;

-16-
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In this Convention:

PART I. GENERAL PROVISIONS

1
j

,1

j

"Consignee" means the person entitled to take delivery of the goods.3.

Article 2. Scope of application

-17-

Article 1. Definitions

DRAFT CONVENTION ON THE CARRIAGE OF GOODS BY SEA

3. Recommends that the General Assembly should convene an international
conference of plenipotentiaries, as early as practicable" to conclude, on the
basis of the draft Convention approved by the Commdssion, a Convention on the
Carriage of Goods by Sea.

C. Text of the draft Convention on the Carriag~ of Goods by Sea

7. "Writing" includes, inter alia, telegram and telex.

2. "Actual carrier" means any person to whom the performance of the
carriage of the goods, or part of the carriage, has been entrusted by the
carrier, and any other person to whom such performance has been entrusted.

5. "Contract of carriage" means a contract Whereby the carrier against
payment of freight undertakes to carry goods by sea from one port to another.

1. The provisions of this Convention shall be applicable to all
contracts of carriage between ports in two different States, if:

4. "Goods" includes live animals; where the goods are consolidated in a
container, pallet or similar article of transport or where they are packed,
"goods" includ~s such article of transport or packaging if supplied by the
shipper.

1. "Carrier" means any person by whom or in whose name a contract of
carriage of good:3 by sea has been concluded with a shipper.

6. "Bill of lading" means a document which evidences a contract of
carriage and the taking over or loading of the goods by the carrier, and by
which the carrier undertakes to deliver the goods against surrender of the
document. A provision in the document that the goods are to be delivered
to the order of a named person, or to order, or to bearer, constitutes such
an undertaking.

(a) The port of loading as provided for in the contract of car~iage is
located in a Contracting State, or

45. The draft Convention on the Carriage of Goods by Sea, as adopted by the
Commission, read as follows:



(b) The port of discharge as provided for in the contract of carriage is
located in a Contracting State, or

(c) One of the optional ports of discharge provided for in the contract
of carriage is the actual port of dtischa.r-ge and such port is located in a
Contracting State, or

(d) The bill of lading or other document evidencing the contract of
carriage is issued in a Contracting State, or

(e) The bill of lading or other document evidencing the contract of
carriage provides that the provisions of this Convention or the legislation
of any State giving effect to them are to govern the contract.

2. The provisions of this Convention are applicable without regard to
the nationality of the ship, the carrier, the actual carrier, the shipper, the
consignee or any other interested person.

3. The provisions of this Convention shall not be applicable to
charter-parties. However, where a bill of lading is issued pursuant to a
charter-party, the provisions of the Convention shall apply to such a bill of
lading if it governs the relation between the carrier and the holder of the
bill of lading not being the charterer.

4. If a contract provides for future carriage of goods in a series of
shipments during an agreed period, the provisions of this Convention shall
apply to each shipment. However, where a shipment is made under a charter
party, the provisions of paragraph 3 of this article shall apply.

Article 3. Interpretation of the Convention

In the interpretation and application of the provisions of this
Convention regard shall be had to its international character and to the need
to promote uniformity.

PART II. LIABILITY OF THE CARRIER

Article 4. Period or responsibility

1. The responsibility of the carrier for the goods under this
Convention covers the period during which the carrier is in charge of the
goods at the port of loading, during the carriage and at the port of
discharge.

2. For the purpose of paragr:l.ph 1 of this article, the carrier shall be
deemed to be in charge of the goods from the time he has taken over the goods 1;.4
until the time he has delivered the goods:

(a) By handing over the goods to the consignee; or

(b) In cases where the consignee does not receive the goods from the
carrier, by placing them at the disposal of the consignee in accordan~e with
the contract or with the law or with the usage of the particular trade,
applicable at the port of discharge; or

-18-
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The person entitled to make a claim for the loss of goods may treat
as lost when they have not been delivered as required by article 4
days following the expiry of the time for delivery according to
2 of this article.

In case of fire, the carrier shall be liable, provided the
proves that the fire arose from fault or neglect on the part of the
his servants or agents.

4.
claimant
carrier,

Article 5. Basis of 1iabi1it~

5. with respect to live animals, the carrier shall not be liable for
loss, damage or delay in delivery resulting from any special risks inherent in
that kind of carriage. When the carrier proves that he has complied with any
special instructions given him by the shipper respecting the animals and
that, in the circumstances of the case, the loss, damage or delay in delivery
could be attributed to such risks, it shall be presumed that the loss, damage
or delay in delivery was so caused unless there is proof that all or a part
of the loso, damage or delay in delivery resulted from fault or neglect on
the rart of the carrier, his servants or agents.

(c) By handing over the goods to an authority or other third party to
whom, pursuant to law or regulations applicable at the port of discharge, the
goods must be handed over.

7. where fault or neglect on the part of the carrier, his servants or
agents combines with another cause to produce loss, damage or delay in delivery
the carrier shall be liable only to the extent that the loss, damage or delay
in delivery is attributable to such fault or neglect, provided that the
carrier proves the amount of loss, damage or delay in delivery not
attributable thereto.

2. Delay in delivery occurs when the goods have not been delivered at
the port of discharge provided for in the contract of carriage within the
time expressly agreed upon or, in the absence of such agreement, within the
time which it would be reasonable to require of a diligent carrier, having
regard to the circumstances of the case.

1. The carrier shall be liable for loss resulting from loss of or
damage to the goods, as well as from delay in delivery, if the occurrence
which caused the loss, damage or delay took place while the goods were in his
charge as defined in article 4, unless the carrier proves that he, his
servants and agents took all measures that could reasonably be required to
avoid the occurrence and its consequences.

6. The carrier shall not be liable, except in general average, where
loss, damage or delay in delivery resulted from measures to save life or
from reasonable measures to save property at sea.

3.
the goods
\"ithin 60
paragraph

3. In paragraphs 1 and 2 of this article, reference to the carrier or
to the consignee shall mean, in addition to the carrier or the consignee,
the servants or the agents, respectively of the carrier or the consignee.

I ..



Article 6. Limits of liability

1. (a) The liability of the carrier for loss of or damage to goods
according to the provisions of article 5 shall be limited to an amount
equivalent to ( .•• ) units of account per package or other shipping unit or
( .•• ) units of account per kilogram of gross weight of the goods lost or
damaged, whichever is the higher.

(b) The liability of the carrier for delay in delivery.according to the
provisicns of article 5 shall not exceed r:..7 1/ the freight /payable for the
goods delayed/ [payable under the contract of c~rriage/. -

(c) In no case shall the aggregate liability of the carrier, under both
sUbparagraphs (a) and (b) of this paragraph, exceed the limitation which would
be established under sUbparagraph (a) of this paragraph for total loss of the
goods with respect to which such liability was incurreQ.

2. For the purpose of calculating which amount is the higher in
accordance with paragraph 1 of this article~ the following rules shall apply:

(a) Where a container, pallet or similar article of transport is used to
consolidate goods, the package or other shipping units enumerated in the bill
of lading as packed in such article of transport shall be deemed packages
or shipping units. Except as aforesaid the goods in such article of transport
shall be deemed one shipping unit.

(b) In cas~s where the article of transport itself has been lost or
damaged~ that article of transport shall, when not owned or otherwise supplied
by the carrier, be considered one separate shipping unit.

3. Unit. of account means ... ~

4. By agreement between the carrier and the shipper, limits of
liability exceeding those provided for in paragraph 1 may be fixed.

Alternative article 6. Limits of liability 3/

1. The liability of the carrier according to the provisions of
article 5 shall be limited to an amount ~quivalent to ( •.• ) units of account
per kilogram of gross weight of the goods lost, damaged or delayed.

y The question as to whether the limit should be the freie:;..ht or a
multiple of the freight is to be determined at the conference of
plenipotentiaries which will consider the draft convention.

'?J The unit of account is to be determined at the conference of
plenipotentiaries which will consider the draft Convention.

3/ If the liability for delay in delivery were to be subject under this
alternative text to a special limit of liability, paragraph 1 of this
alternative text may be supplemented by paragraphs 1 (b) and 1 (c) of the
basic text for article 6 set forth above. If this be done, paragraph 1 of
the alternative text would need drafting changes.
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2. Dnit of account means ••• 4/

3. By agreement between the carrier and the shipper, a limit of
liability exceeding that provided for in paragraph 1 may be fixed.

Article 7. Application to non-contractual claims

1. The defences and limits of liability provided for in this Convention
shall apply in any action against the carrier in respect of loss of or damage
to the goods covered by the contract of carriage, as well as of delay in
delivery, whether the action. be founded in contract, in tort or otherwise.

2. If such an action is brought against a servant or agent of the
carrier, such servant or agent, if he proves that he acted within the scope
of his employment, shall be entitled to avail himself of the defences and
limits of liability which the carrier is entitled to invoke under this
Convention.

3. The aggregate of the amounts recoverable from the carrier, and any
persons referred to in paragraph 2 of this article, shall not exceed the
limits of liability provided for in this Convention.

Article 8. Loss of right to limit liability

1. The carrier shall not be entitled to the benefit of the ~imitation

of liability provided for in article 6 if it is proved that the loss, damage
or delay in delivery resulted from an act or omission done with the intent to
cause such loss, damage or delay, or recklessly and with knowledge that such
loss, damage or delay would probably result, which waS an act or omission of:

(a) The carrier himself, or

(b) An employee of the carrier other than the master and members of ~he

crew, while exercising, within the scope of his employment, supervisory
authority in respect of that part of the carriage during which such act or
omission occurred, or

(c) An employee of the carrier, including the master or any member of
the crew, while handling or caring for the goods within the scope of his
employment.

2. Notwithstanding the prov1s10ns of paragraph 2 of article 7, a
servant or agent of the carrier sh~ll not be entitled to the benefit of the
limitation of liability provided for in article 6 if it is proved that the
loss, damage or delay in delivery resulted from an act or omission of such
servant or agent, done with the intent to cause such loss, damage or delay
or recklessly and with knowledge that such loss, damage or delay would
probably result.

4/ The unit of account is to be determined at the conference of
plenipotentiaries \'T~ich will consider the draft Convention.
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Article 9. Deck cargo

1. The carrier shall be entitled to carry the goods on deck only if
such carriage is in accordance with an agreement with the shipper or with the
usage of the particular trade or is required by statutory rules or
regulations.

2. If the carrier and the shipper have agreed that the goods shall or
may be carried on deck, the carrier shall insert in the bill of lading or
other document evidencing the contract of carriage a statement to that effect.
In the absence of such a statement the carrier shall have the burden of
proving that an agreement for carriage on deck has been entered into; however,
the carrier shall not be entitled to invoke such an agreement against a
third party who has acquired a bill of lading in good faith.

3. Where the goods have been carried on deck contrary to the provisions
of paragraph 1 of this article or where the carrier may not under paragraph 2
of this article invoke an agreement for carriage on deck, the carrier shall,
notwithstanding the provisions of paragraph 1 of article 5, be liable for loss
of or damage to the goods, as well as for delay in delivery, which results
solely from the carriage on deck, and the extent of his liability shall be
determined in accordance with the provisions of article 6 or 8, as the case
may be.

4. Carriage of goods on deck contrary to express agreement for the
carriage under deck shall be deemed to be an act or omission of the carrier
within the meaning of article 8.

Article 10. Liability of the carrier and actual carrier

1. Where the performance of the carriage or part thereof has been
entrusted to an actual carrier, whether or not in pursuance of a liberty under
the contract of carriage to do so, the carrier shall nevertheless remain
responsible for the entire carriage according to the provisions of this
Convention. The carrier shall, in relation to the carriage performed by the
actual carrier, be responsible for the acts and omissions of the actual
carrier and of his servants and agents acting within the scope of their
empLoymerrt •

2. The actual carrier shall be responsible, according to the provisions
of this Convention, for the carriage performed by him. The provisions of
paragraphs 2 and 3 of article 7 and of parag?aph 2 of article 8 shall apply if
an action is brought against a servant or agent of the actual carrier.

3. Any special agreement under which the carrier assumes obligations
not imposed by this Convention or any waiver of rights conferred by this
Convention shall affect the actual carrier only if agreed by him expressly and
in writing. '{bether or not the actual carrier has so agreed, the carrier
shall nevertheless remain bound by the obligations or waivers resulting from
such special agreement.

4. v·~ere and to the extent that both the carrier and the actual carrier
are liable, their liability shall be joint and several.
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5. The aggregate o~ the amounts recoverable ~rom the carrier~ the
actual carrier and their servants and agents shall not exceed the limits
provided ~or in this Convention.

6. Nothing in this article shall prejudice any right o~ recourse as
between the carrier and the actual carrier.

Article 11. Through carriage

1. Notwithstanding the provisions o~ paragraph 1 of article 10~ where
a contract o~ carriage provides explicitly that a speci~ied part o~ the
carriage covered by the contract shall be per~ormed by a named person other
than the carrier, the contract may also provide that the carrier shall not
be liable ~or loss, damage or delay in delivery caused by an occurrence
which takes place while the goods are in the charge o~ the actual carrier
during such part o~ the carriage. The burden o~ proving that any loss~

damage or delay in delivery has been caused by such an occurrence shall rest
upon the carrier.

2. The actual carrier shall be responsible in accordance with the
provisions o~ paragraph 2 o~ article 10 ~or loss, damage or delay in delivery
caused by an occurrence which takes place while the goods are in his charge.

PART Ill. LIABILITY OF THE SHIPPER

Article 12. General rule

The shipper shall not be liable ~or loss sustained by the carrier or the
actual carrier, or ~or'damage sustained by the ship, unless such loss or
damage was caused by the ~ault or neglect o~ the shipper, his servants or
agents. Nor shall any servant or agent o~ the shipper be liable ~or such loss
or damage unless the loss or damage was caused by ~ault or neglect on his
part.

Article 13. Special rules on dangerous goods

1. The shipper shall mark or label in a suitable manner dangerous goods
as dangerous.

2. Where the shipper hands over dangerous goods to the carrier or an
actual carrier, as the case may be, the shipper shall in~orm him o~ the
dangerous character o~ the goods and, i~ necessary, the precautions to be
taken. I~ the shipper ~ails to do so and such carrier or actual carrier
does not otherwise have knowledge o~ their dangerous character:

(a) The shipper shall be liable to the carrier and any actual carrier
~or all loss resulting ~rom the shipment o~ such goods, and

(b) The goods may at any time be unloaded, destroyed or rendered
innocuous, as the circumstances may require, without payment o~ compensation.

3. The provisions o~ paragraph 2 o~ this article may not be invoked by
any person i~ during the carriage he has taken the goods in his charge with
knowledge o~ their dangerous character.
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Article 15. Contents of bill of lading

1. The bill of lading shall set forth among other things thE..
follovring particulars:

•

PART IV. TRANSPORT DOCUMENTS

Article 14. Issue of bill of lading

1. When the goods are received in the charge of the carrier or the
actual carrier, the carrier shall, on demand of the shipper, issue to the
shipper a bill of lading.

4. If, in cases where the provlslons of paragraph 2, subparagraph (b),
of this article do not apply or may not be invoked, dangerous goods become an
actual danger to life or property, they may be unloaded, destroyed or rendered
innocuous, as the circumstances may require, without payment of compensation
except where there is an obligation to contribute in general average or where
the carrier is liable in accordance with the provisions of article 5.

(a) The general nature of the goods, the leading marks necessary for
identification of the goods, the number of packages or pieces, and the
weight of the goods or their quantity otherwise expressed, all such
particulars as furnished by the shipper;

3. The signatu~e on the bill of lading may be in handwriting, printed
in facsimile, perforated, stamped, in symbols, or made by any other
mechanical or electronic means, if not inconsistent with the law of the
country where the bill of lading is issued.

2. The bill of lading may be signed by a person having authority from
the carrier. A bill of lading signed by the master df the ship carrying the
goods shall be deemed to have been signed on behalf of the carrier.

(b) The apparent condition of the goods;

(c) The name and principal place of business of the carrier;

(d) The name of the shipper;

(e) The consignee if named by the shipper;

(f) The port of loading under the contract of carriage and the date on
which the goods were taken over by the carrier at the port of loading;

(g) The port of discharge under the contract of carriage;

(h) The number of originals of the bill of lading, if more than one;

j (L) The place of issuance of the bill of lading;
'I
"j (j) The signature of the carrier or a person acting on his behalf;

-j
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(k) The freight to the extent payable by the consignee or other
indication that freight is payable by him;

(1) The statement referred to in paragraph 3 of article 23; and

(m) The statement~ if applicable~ that the goods shall or may be
carried on deck.

2. After the goods are loaded on board, if the shipper so demands, the
carrier shall issue to the shipper a "shipped" bill of lading which, in
addition to the particulars required under paragraph 1 of this article, shall
state that the goods are on board a named ship or ships~ and the date or
dates of loading. If the carrier has previously issued to the shipper a bill
of lading or other document of title with respect to any of such goods, on
request of the carrier~ the shipper shall surrender such document in exchange
for the "shipped" bill of lading. The carrier may amend any previously
issued document in order to meet the shipper's demand for a "shipped" bill of
lading if, as amended, such document includes all the information required to
be contained in a "shipped" bill of lading.

3. The absence in the bill of lading of one or more particulars
referred to in this article shall not affect the legal character of the
document as a bill of lading provided that it nevertheless meets the
requirements set out in paragraph 6 of article 1.

Article 16. Bills of lading: reservations
and evidentiary effect

1. If the bill of lading contains particulars concerning the general
nature, leading marks~ number of packages or pieces, weight or quantity of
the goods which the carrier or other persons issuing the bill of lading on
his behalf knows or has reasonable grounds to suspect do not accurately
represent the goods actually taken over or~ where a "shipped" bill of lading
is issued, loaded, or if he had no reasonable means of checking such
particulars~ the carrier or such other persons shall insert in the bill ol
lading a reservation spe~ifying these inaccuracies~ grounds of suspicion or
the absence of reasonable means of checking.

2. When the carrier or other person issuing the bill of lading on his
behalf fails to note on the bill of lading the apparent condition of the
goods~ he is deemed to have noted on the bill of lading that the goods were
in apparent good condition.

3. Except for particulars in respect of which and to the extent to
which a reservation permitted under pa~agraph 1 of this article has been
entered:

(a) The bill of lading shall be prima facie evidence of the taking over
or, where a "shipped" bill of lading is issued, loading~ by the carrier of
the goods as described in the bill of lading; and

Cb) Proof to the contrary by the carrier shall not be admissible when
the bill of lading has been transferred to a third party~ including any
consignee, who in good faith has acted in reliance on the description of the
goods therein.
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4. A bill of lading which does not, as provided in paragraph 1,
subparagraph (k) of article 15, set forth the freight or otherwise indicate
that freight shall be payable by the consignee or does not set forth demurrage
incurred at the port of loading payable by the consigne~, shall be prima facie
evidence that no freight or such demurrage is payable by him. However, proof
to the contrary by the carrier shall not be admissible when the bill of lading
has been transferred to a third party, including any consigneee, who in good
faith has acted in reliance on the absence in the bill of lading of any such
indication. •

Article 17. Guarantees by the shipper 21
1. The shipper shall be deemed to have guaranteed to the carrier the

accuracy of particulars relating to the general nature of the goods, their
marks, number, weight and quantity as furnished by h~m for insertion in the " >'!

bill of lading. The shipper shall indemnify the carrier against all loss
resulting from inaccuracies in such particulars. The shipper shall remain
liable even if the bill of lading has be-en transferred by him. The right of ,. ...'
the carrier to such indemnity shall in no way limit his liability under the
contract of carriage to any person other than the shipper.

2. Any letter of guarantee or agreement by which the shipper undertakes
to indemnify the carrier against loss resulting from the issuance of the bill
of lading by the carrier, or a person acting on his behalf, without
entering a reservation relating to particulars furnished by the shipper for
insertion in the bill of lading, or to the apparent condition of the goods,
shall be void and of no effect as against any third party, including any
consignee, to whom the bill of lading has been transferred.

3. Such letter of guarantee or agreement shall be valid as against the
shipper unless the carrier or the person acting on his behalf, by omitting the
reservation referred to in paragraph 2 of this article, intends to defraud a
t~ rd party, inclUding any consignee, who acts in reliance on the description
of the goods in the bill of lading. If in the latter case, the reservation
omitted relates to particulars furnished by the shipper for insertion in the
bill of lading, the carrier shall have no right of indemnity from the shipper
pursuant to paragraph 1 of this article.

4. In the case of intended fraud referred to in paragraph 3 of this
article the carrier shall be liable, without the benefit of the limitation of
liability provided for in this Convention, for any loss incurred by a third
party, including a consignee, who has acted in reliance on the description of
the goods in the bill of lading issued.

Arti~le 18. Documents other than bills of lading

When a carrier issues a document other than a bill of lading to evidence
a contract of carriage, such a document shall be prima facie evidence of the
taking over by the carrier of the goods as therein described.

21 A number of delegations were of the view that article, 17 should
cor:sist of par a , 1 cnly and that paras. 2, 3 an d 4 should be de.Le'tied ,
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PART V. CLAIMS AND ACTIONS

Article 19. Notice of loss, damage or delay

1. Unless notice of loss or damage, specifying the general nature of
such loss or damage, be given in writing by the consignee to the carrier not
later than the day after the day when the goods were handed over to the
consignee, such handing over shall be prima facie evidence of the deliverY by
the carrier of the goods as described in the document of transport or, if
no such document has been issued, in good condition.

2. Where the loss or damage is not apparent, the ~rovisions of
paragraph 1 of this article shall apply correspondingly if notice in writing
has not been given within 15 consecutive days after the day when the goods
were r.anded over to the consignee.

3. If the state of the goods has at the time they were handed over to
the consignee been the subject of joint survey or i~spection by the parties,
notice in writing need not be given of loss or dan.ag. ascertained during such
surveyor inspection.

4. In the case of any actual or apprehended loss or damage the carrier
and the consignee shall give all reasonable facilities to each other for
inspecting and tallying the goods.

5. No compensation shall be payable for delay in delivery unless a
notice has been given in writing to the carrier within 21 consecutive days
after the day when the goods were handed over to the consignee.

6. If the goods have been delivered by an actual carrier, any notice
given under this article to the actual carrier shall have the same effect as
if it had beer given to the carrier, and any notice given to the carrier shall
also have effect as if given to such actual carrier.

Article 20. Limitation of actions

1. Any action relating to carriage of goods under this Convention is
time-barred if legal or arbitral proceedings have not been initiated within a
period of two years.

2. The limitation period commences on the day on which the calTler has
delivered the goods or part of the goods or, in cases where no goods have been
delivered, on the last day on which the goods should have been delivered.

3. The day on which the period of limitation commences shal: not be
included in the period.

4. The person against whom a claim is made may at any time during the
limitation period extend the period by a declaration in writing to the
claimant. The declaration may be renewed.

5. An action for indemnity by a person held liable may be brought even
after the expiration of the period of limitation provided for in the
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preceding paragraphs if brought within the time allowed by th~ law of the
State where proceedings are initiated. However, the time allowed shall not be
less than 90 days commencing from the day when the pers~n bringing such action
for indemnity has settled the claim or has been served with process in the
action against himself.

Article 21. Jurisdiction

1. In a legal proceeding relating to carriage of goo~s under this
Convention the plaintiff, at his option, may bring an action in a court which,
according to the law of the State 6/ where the court is situated, is competent
and within the jurisdiction of which is situated one of the following places
or ports:

(a) The principal place of busdr.es s or ~ in the absence thereof, the
ordinary residence of the defendant; or

(b) The place where the contract was made provided that the defendant
has there a place of business, branch or agency through ~hich the contract
T-re..S made; or

(c) The port of loading or the port of discharge; or

(d) Any additional place d.eai.gna't ed for that purpose in the contract of
carriage.

2. (a) Notwithstanding the preceding provisions of this article, an
action may be bruught before the courts of any port in a contracting State at
whicn the carrying vessel or any other vessel of the same ownership may have
been legally arrested in accordance with the applicable law of that State.
However, in Such a case, at the petition of the defendant, the claimant must
remove the action, at his choice, to 0ue of the jurisdictions referred to in
paragraph I of this article for the determination of the claim, but before
such removal the defendant must furnish security sufficient to ensure payment
of any judgement that may subsequently be awarded to the claimant in the
act i on ;

(b) All questions relating to the sufficiency or otherwise of the
security shall be determined by the court at the place of the arrest.

3. No legal proceedings arising out of the contract of carriage may be
brought in a place not specified in.paragraph I or 2 of this article. The
provisions of this paragraph do not constitute an obstacle to the jurisdiction
of the contracting States for provisional or protective measures.

4. (a) Where an action has been brought before a co~rt ccrrpetent
under paragraph I or 2 of this article or where jUdgement has been delivered
by such a court, no new ~ction shall be started between the same parties on
the same grounds unless the judgement of the court before which the first
action was broaght; is not enforceable in the country in whi ch the new
proceedings are brought;

?J A considerable number of delegations favoured the addition of the
word "Contractine;" before the word "State".

-28-

act

ag
ca

the
pur
th
the
the

be

agr

thi
>~I

dee
J ~ suc

voi

reI
of



(b) For the purpose of this article the institution of measures with a
view to obtaining enforcement of a judgement shall not be considered as the
starting of a new action;

(c) For the purpose of this article the removal of an action to a
different court within the same country shall not be considered as the
starting of a new action.

5. Notwithstanding the provlslons of the preceding paragraphs, an
agreement made by the parties, after a claim under the contract of carriage
has arisen, which designates the place where the claimant may bring an
action, shall be effective.

Article 22. Arbitration

1. Subject to the provisions of this article, parties may provide by
agreement evidenced ~n writing that any dispute that may arise relating to
carriage of gOJds under this Convention shall be referred to arbitration.

2. Where a charter-party contains a provision that disputes arising
thereunder sha:l be referred to arbitration and a bill of lading issued
pursuant to the charter-party does not contain a special annotation providing
that such provision shall be binding upon the holder of the bill of lading,
the carrier may not invoke such provision as against a holder having acquired
the bill of lading in good fa.i th.

3. The arbitration proceedings shall, at the option of the plaintiff,
be instituted at one of the following places:

(a) A place in a State within whose territory is situated:

(i) The principal place of business of the defendant or, in the
absence thereof, the urdinary residence of the defendant; or

(ii) The place where the contract was made, provided that the
defendant has there a place of business, branch or agency
through which the contract was made; or

(iii) The port of loading or the port of discharge; or

(b) Any place designated for that purpose in the arbitration clause or
agreement.

4. The arbitrator or arbitration tribunal shall apply the rules of
this Convention.

5. The provisions of paragraphs 3 and 4 of this article shall b:
deemed to be part of every' arbitration clause or agreement, and any term of
such clause or agreement which is inconsistent therewith shall be null and
void.

6. Nothing in this article shall affect the validity of an agreement
relating to arbitration made by the parties after the claim under the contract
of carriage has arisen.
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PART VI. SUPPLEMENTARY PROVISIONS

Article 23. Contractual stipulations

1. Any stipulation of the contract of carriage or contained in a bill
of lading or any other document evidencing the contract of carriage shall be
null and void to the extent that it derogates, directly or indirectly, from
the provisions of this Convention. The nullity of such a stipulation shall
not affect the validity of the other provisions of the contract or document of
which it forms a part. A clause assigning benefit of insupance of the goods
in favour of the carrier, or any similar clause, shall be null and void.

2. Notwithstanding the provisions of paragraph 1 of this article, a
carrier may increase his responsibilities and obligations under this
Convention.

3. When a bill of lading or any other document evidencing the contract
of carriage is issued, it shall contain a statement that the carriage is
subject to the provisions of this Convention Which nullify any stipulation
derogating therefrom to the detriment of the shipper or the consignee.

4. Where the claimant in respect of the goods has incurred loss as a
result of a stipulation which is null and void by virtue of the present
article, or as a result of the omission af the statement referred to in
paragraph 3 o~ this article, the carrier sha]l pay compensation to the extent
required in crder to give the claimant full compensatiun ill accordance with
the provisions of this Convention for any loss of or damage to the goods as
well as for delay in delivery. The carrier shall, in addition, pay
compensation for costs incurred by the claimant for the purpose of
exercising his right, provided that costs incurred in the ac.t Ion where the
foregoing provision is invoked shall be determinEd in accordance with the law
of the State where rroceedin~5 are initiated.

Article 24. General average

1. Nothing in this Convention shall prevent the application of
provisions in the contract of carriage or national law regarding the
adjustment of general average.

2. With the exception of article 20, the prov~slons of this Convention
relating to the liability of the carrier for loss of or damage to the goods
shall also determine whether the consignee may refuse contribution in general
average and the liability of the carrier to indemnify the consignee in
respect of any such contribution made or any salvage paid.

Article 25. Other conventions

1. This Convention shall not modify the rights or duties of the
carrier, the actual carrier and their servants and agents, provided for in
international conventions or national law relating to the limitation of
liability of owners of seagoing ships.

2. No liability shall arise under the prov~s~ons of this Convention for
damage caused by a nuclear incident if the op~rator of a nuclear installation
is liable for such damage:
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(a) Under either the Paris Convention of 29 July 1960 on Third Party
Liability in the Field of Nuclear Energy as amended by the Additional Protocol
of 28 January 1964 or the Vienna Convention of 21 May 1963 on Civil Liability
for Nuclear Damage, or

(b) By virtue of national law governing the liability for such damage,
provided that such law is in all respects as favourable to persons who may
suffer damage as either the Paris or Vienna Conventions.

3. No liability shall arise under the provisions of this Convention
for any loss of, or damage to or delay in delivery of luggage for which the
carrier is responsible under any international convention or national law
relating to the carriage of passengers and their luggage by sea.
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46. At its sixth session, the Commission, inter alia, requested the Secretary
General:

CHAPTER V

A. Introduction

INTERNATIONAL COMMERCIAL ARBITRATION

"In consultation with regional economic commissions of the United Nations
and centres of international commercial arbitration, giving due consideration
to the Arbitration Rules of the United Nations Economic Commission of Europe
and the ECAFE Rules for International Commercial Arbitration, to prepare a
draft set of arbitration rules for optional use in ad noc arbitration relating
to international trade. ll 16/

47. At its eighth session, the Commission had before it a report of the Secretary
General which set forth a preliminary draft set of arbitration rules for optional
use in ad hoc arbitration relating to international trade (UNCITRAL Arbitration
Rules) (A/CN.9/97), observations submitted by the Government of Norway and by
interested national and international organizations and institutions
(A/CN.9/97/Add~1, 3 and 4), and a document setting forth suggested modifications
to the preliminary draft rules resulting from discussions by the Fifth International
Arbitration Congress, held at New Delhi, from 7 to 10 January 1975
(A/CN.9/97/Add.2).

I
I
I
.~

I

48. The Commission discussed the preliminary draft arbitration rules at its
eighth session. In so doing, it concentrated on the basic concepts underlying
the draft and on the major issues dealt with in the individual articles thereof. 17/
At that session, the Commission requested the Secretary-General to prepare a revised
draft of these Rules, taking into account the observations made on the preliminary
draft in the course of its eighth session, and to submit the revised draft
Arbitration Rules to the Commission at it£ ninth session. 18/

49. At the present session, the Commission had before it ~ report of the Secretary
General containing a revised draft set of arbitration rules for optional use in
ad hoc arbitration relating to international trade (UNCITRAL Arbitration Rules)

16/ 0fficial Records of the General Assembly, Twenty-eighth Session,
Supplement No. 17 (A/9017), para. 85 (Yearbook of the United Nations Commission on
International Trade Law, Volume IV? 1973 (United Nations publication, Sales
No.: E.74.v.3) part one, II, para. 85) •

17/ A summary of the Commission;s deliberations is set forth in annex I to the
repor~of the Commission on the work of its eighth session (Official Records of the
General Assembly, Thirtieth Session, Supplement No. 17 (A/I0017».

18/ Ibid., para. 83.
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50. The Commission established Committee of the Whole II to consider the revised
draft Arbitration Rules and to report back to it. Corr~ittee II met from 12 to
23 April 1976 and held 19 meetings. The report of Committee II to the Commission
is set forth in anne~ II to the present report.

-33-

54. The Commission considered the suggestion that a commentary on the UNCITRAL

(c) The opening phrase in article 14, which had read "If under
article 12 or article 13 ••• " was changed to read "If under articles 11
to 13 ••• ".

B. Consideration of the report of Committee of the Whole II

(a) Paragraph 2'of article 1 which read: "These Rules are subject to
the law applicable to the arbitration", was changed so as to read as follows: j
"These Rules shall govern the arbitration except that where any of these ~.•...'
Rules is in conflict with a provision of the law applicable to the ~

arbitration from which the parties cannot derogate, that provision shall ~

prevail";

51. The Commission considered the report of Committee II at its 175th to 177th
meetings, 20/ on 27 and 28 April 1976.

(b) In paragraph 1 of article 13, the phrase "pursuant to the procedure
applicable to the appointment or choice of an arbitrator as provided in
articles 6 to 9Vi was replaced by the phrase "pursuant to the procedure
provided for in articles 6 to 9 that was applicable to the appointment or
choice of the arbitrator being replaced";

~l

53. After deliberation, the Commission approved the text of the UNCITRAL ~

Arbitration Rules and of a model arbitration clause proposed by Committee II,
subject to the following changes:

19/ The initial version and the revised draft of the UNCITRAL Arbitration Rules
were prepared by the secretariat of the Commission in consultation with
Professor Pieter Saunders of the Erasmus University of Rotterdam (Netherlands) with
the co-operation of a consultative group established by the International Council
for Commercial Arbitration.

20/ Summary records of these meetings are contained in A/CN.9/SR.175-177.

(A/CN.9/112). 19/ It also had before it a report of the Secretary-General
containing a commentary on the tJNCITRAL Arbitration Rules (A/CN.9/112/Add.l), a
working paper prepared by the Secretariat containing alternative draft provisions
for the draft UNCITRAL Arbitration Rules (A/CN.9/113), and a note by the Secretariat
on the feasibility of a schedule of fees for arbitrators (A/CN.9/114).

52. After deliberation, the r.ommission decided to amend paragraph 2 of article 1,
which had been approved by the Committee, in order to make it clear that the Rules
were subject to those provisions of law applicable to the arbitration from which
the parties cannot derogate. The Commission also decided to make a drafting
change in the text of paragraph 1 of artjcle 13 and to amend article 14 so as to
include article 11 as one of the artic:es to which reference was made in article 14.

, ;
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C. Text of UNCITRAL Arbitration Rules

3. Requests the Secretary-General to arrange for the widest possible
distri~ution of the UNCITRAL Arbitration Rules.

2. Invites the General Assembly to recommend the use of the UNCITRAL
Arbitration Rules in the settlement of disputes arising in the context of
international commercial relations, particularly by reference to the UNCITRAL
Arbitration Rules in commercial contra.cts;

1. Ado~ts the UNCITRAL Arbitration Rules as set out in paragraph 57 of
its report on the work of its ninth session;

Having ~repared the UNCITRAL Arbitration Rules after full consultation
with arbitral institutions and centres of international commercial
arbitration,

Having regard to the fact that arbitration has proved to be a valuable
method for settling disputes arising out of various types of contracts in the
field of international commerce,

. J

Being convinced that the establishment of rules for ad hoc arbitration
that are acceptable to those engaged in trade in countries with different
legal, social and economic systems would significantly contribute to the
development of harmonious economic relations between peoples,

Arbitration Rules should be prepared. After extensive discussion, the Commission
was of the view that the advantages of a commentary did not outweigh the possible
disadvantages and therefore decided not to retain the suggestion.

The United Nations Commission on International ~rade Law,

57. The UNCITRAL Arbitration Rules, as adopted by the Commission, are as follows:

55. The Commission considered the suggestion that, in its decision adopting the
Rules, reference should be made to the Final Act of the Conference on Security and
Co-operation in Europe, signed at Helsinki on 1 August 1915. In that Final Act,
the participating States, inter alia, recommended "where appropriate, to
organizations, enterprises and firms in their countries, to include arbitration
clauses in commercial contracts ••• and that the provisions on anbitration should
provide for arbitration under a mutually acceptable set of arbitration rules ••• ".
The Commission did not retain this suggestion on the ground that the Final Act
was a regional agreement signed by States from Europe and North America only and
was but one of many international agreements which had recognized the value of
arbitration to settle disputes arising out of international trade.

56. The Commission at its l17th meeting, on 28 April 1976, unanimously adopted the -I ~

following decision:

Decision of the Commission
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UNCITRAL ARBITRATION RUI,ES

Section I. Introductory rules

Scope of application

Article 1

1. Where the parties to a contract have agreed in writing* that disputes in
relation to that contract shall be re~erred to arbitration under the UNCITRAL!
Arbitration RUles, then such disputes shall be settled in accordance with these
Rules subject to such modi~ication as the parties may agree in writing.

2. These Rules shall govern the arbitration except that where any of these
Rules is in conflict with a provision of the law applicable to the arbitration
from which the parties cannot derogate, that provision shall prevail.

Notice, calculation of periods of time

Article 2
,:,

1. For the purposes of these Rules, any notice, including a notification, .1
communication or proposal, is deemed to have been received if it is physically A

delivered to the addressee or if it is delivered at his habitual residence,
place of business or mailing address, or, if none o~ these ~an be found after
making reasonable inquiry, then at the addressee's last known residence or
place of business. Notice shall be deemed to have been received on the day
it is so delivered.

2. For the purposes of calcUlating a period of time under these Rules, such
period shall begin to run on the day following the day when a notice,
notification, communication or proposal is received. If the last day of such
period is an official holiday or a non-business day at the residence or place
of business of the addressee, the periOd is extended until the first business
day which follows. Official holidays or non-business days occurring during
the running of the period of time are included in calculating the period.

* MODEL ARBITRATION CLAUSE

Any~isfktc, controversy or clairr ~r1s1ng out of or relating to this
contract, or the breach, termination or invalidity thereof, shall be settled
by arbitration in accordance with the UNCITRAL Arbitration Rules as at present
in force.

Note - Parties may wish to consider adding:

(a) The appointing authority shall be ••• (name of institution or
person) ;

(b) The number of arbitrators shall be ••• (one or three);

(c) The place of arbitration shall be ••• (town or country);

(d) The language(s) to be used in the arbitral proceedings shall be •••
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Notice of arbitration

Article 3

1. The party initiating recourse to arbitration (hereinafter called the
"claimant") shall give to the other party (hereinafter called the
"respondent") a notice of arbitration.

2. Arbitral proceedings sha.ll be deemed to commence on the date on which the
notice of arbitration is received by the respondent. •

3. The notice of arbitration shall include the following:

(a) A demand that the dispute be referred to arbitration;

(b) The names and addresses of the parties;

(c) A reference to the arbitration clause or the separate arbitration
agreement that is invoked;

(d) A reference to the contract out of or in relation to which the
dispute arises;

(e) The general nature of the claim and an indication of the amount
involved, if any;

(f) The relief or remedy sought;

(g) A proposal as to the number of arbitrators (i.e. one or three), if
the parties have not previously agreed thereon.

4. The notice of arbitration may also include:

(a) The proposals for the appointments of a sole arbitrator and an
appointing authority referred to in article 6, paragraph 1;

(b) The notification of the appointment of an arbitrator referred to in
article 7;

(c) The statement of claim referred to in article 18.

Representation and assistance

Article 4

The parties may be represented or assisted by persons of their choice.
The names and addresses of such persons must be communicated in writing to
the other party; such communication must specify whether the appointment is
being made for purposes of representation or assistance.
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Section 11. Composition of the arbitral tribunal

Number of arbitrators

Article 5

If the parties have not previously agreed on the number of arbitrators
(i.e. one or three)~ and if within 15 days after the receipt by the respondent
of the notice of arbitration the yarties haye not agreed that there shall
be only one arbitrator, three arbitrators shall be appointed.

Appointment of arbitrators (arti~les 6 to 8)

Article 6

1. If a sole arbitrator is to be appointed, either party may propose to the
other:

(a) The names of one or more persons, one of whom would serve as the
sole arbitrator; and

(b) If no appointing authority has been agreed upon by the parties, the
name or names of one or more institutions or persons, one of whom would serve
as appointing authority.

2. If within 30 days after receipt by a party of a proposal made in
accordance with paragraph 1 the parties have not reached agreement on the
choice of a sole arbi~rator, the sole arbitrator shall be appointed by the
appointing authority agreed upon by the parties. If no appointing authority
has been agreed upon by the parties, or if the appointing authority agreed
upon refuses to act or fails to appoint the arbitrator within 60 days of the
receipt of a party's request therefore, either party may request the
Secretary-General of the Permanent Court of Arbitration at The Hague to
designate an appointing authority.

3. The appointing authority shall~ at the request of one of the parties,
appoint the sole arbitrator as promptly as possible. In making the
appointment the appointing authority shall use the following list-procedure,
unless both parties agree that the list-procedure should not be used or
unless the appointing authority determines in its discretion that the use of
the list-procedure is not appropriate for the case:

(a) At the request of one of the parties the appointing authority shall
commlinicate to both parties an identical list containing at least three nffi~es;

(b) Within 15 days after the receipt of this list, each party may return
the list to the appointing authority after having deleted the name or names
to which he objects and numbered the remaining names on thp list in the order
of his preference;

(c)
authority
the lists
indicated

After the expiration of the above period of time the appointing
shall appoint the sole arbitrator from among the names approved
returned to it and in accordance with the order of preference
by the parties;
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(d) If for any reason the appointment cannot be made accora~ng to this
procedure, the appointing authority may exercise its discretion in appointing
the sole arbitrator.

4. In making the appointment, the appointing authority shall have r-egard to
such considerations as are likely to secure the appointment of an independent
and impartial arbitrator and shall take into account as well the advisability
of appointing an arbitrator of a nationality other than the nationalities of
the parties. ..

Article 7

1. If three arbitrators are to be appointed, each party shall appoint one
arbitrator. The two arbitrators thus appointed shall choose the third
arbitrator who will act as the presiding arbitrator of the tribunal~

2. If within 30 days after the receipt of a party's'notification of the
appointment of an arbitrator the other party has not notified the first party
of the arbitrator he has appointed:

(a) The first party may request the appointing authority previously
designated by the parties to appoint the second arbitrator; or

(b) If no such authority has been previously designated by the parties,
or if the appointing authority previously designated refuses to act or fails
to appoint the arbitrator within 30 days after receipt of a party's request
therefor, the first party may request the Secretary-General of the Permanent
Court of Arbitration at The Hague to designate the appointing authority.
The first party may then request the appointing authority so designated to
appoint the second arbitrator. In either case, the appointing authority may
exercise its discretion in appointing the arbitrator.

3. If within 30 days after the appointment of the second arbitrator the two
arbitrators have not agreed on the choice of the presiding arbitrator, the
presiding arbitrator shall be appointed by an appointing authority in the
same way as a sole arbitrator would be appointed under article 6.

Article 8

1. When an appointing authority is requested to appoint an arbitrator
pursuant to article 6 or article 7, the party which makes the request shall
send to the appointing authority a copy of the notice of arbitration, a copy
of the contract out of or in relation to which the dispute has arisen and a
copy of the arbitration agreement if it is not contained in the contract.
The appointing authority may require from either party such information as it
deems necessary to fulfil its function.

2. v~ere the names of one or more persons are proposed for appointment as
arbitrators, their full names, addresses and nationalities shall be indicated,
together with a description of their qualifications.
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Challenge of arbitrators (articles 9 to 12)

Article 9

A prospective arbitrator shall disclos~ to those who approach him in
connexion with his possible appointment any circumstances likely to give rise
to justifiable drnlbts as to his impartiality or independence. An arbitrator,
once appointed or chosen, shall disclose such circumstances to the parties
unless they have already been informed by him of these circumstances.

Article 10

1. Any arbitrator may be challenged if circumstances exist that give rise to
justifiable doubts as to the arbitrator's impartiality or independence.

2. A party may challenge the arbitrator appointed by him only for reasons of
which he becomes aware after the appointment has been made.

Article 11

1. A party who intends to challenge an arbitrator shall send notice of his
challenge within 15 days after the appointment of the challenged arbitrator
has been notified to the challenging party or within 15 days after the
circumstances mentioned in articles 9 and 10 became known to that party.

2. The challenge shall be notified to the other party, to the arbitrator who
is challenged and to the other members of the arbitral tribunal~ The
notification shall be' in writing and S!ldll state the reasons for the
challenge.

3. When an arbitrator has been challenged by one party, the other party may
agree to the challenge. The arbitrator may also, after the challenge,
withdraw from his office. In neither case does this imply acceptance of T~e

validity of the grounds for the challenge. In both cases the procedure
provided in article 6 or 7 shall be used in full for the appointment of the
substitute arbitrator, even if during the process of appointing the challenged
arbitrator a party had failed to exercise his right to appoint or to
participate in the appointment.

Article 12

1. If the other party does not agree to the challenge and the challenged
arbitrator does not withdraw, the decision on the challenge will be made:

(a) IVhen the initial appointment was made by an appointing authority,
by that authority;

(b) Hhen the initial appointment was not made by an appointing
authority, but an appointing authority has been previously designated, by that
authority;

(c) In all other cases, by the appointing authority to be designated in
accordance with the procedure for designating an appointine authority as
provided for in article 6.
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2. If the appointing authority sustains the challenge~ a substitute arbitrator
shall be appointed or chosen pursuant to the procedure applicable to the
appointment or choice of an arbitrator as provided in articles 6 to 9 except
that~ when this procedure would call for the designation of an appointing
authority~ the appointment of the arbitrator shall be made by the appointing
authority which decided on the challenge.
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2. In the event that an arbitrator fails to act or in the event of the de jure
or de facto impossibility of his performing his functions, the procedure in
respect of the c~allenge and replacement of an arbitrator as provided in the
preceding articles shall apply.

~. In the event of the death or resignation of an arbitrator during the course
of the arbitral proceedings~ a sUbstitute arbitrator shall be appointed or
chosen pursuant to the procedure provided for in articles 6 to 9 that was
applicable to the appointment or choice of the arbitrator being replaced.

Replacement of an arbitrator

Article 13 •
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Repetition of hearings in the event of the replacement of an arbitrator

Article 14

If under articles 11 to 13 the sole or presiding arbitrator is replaced~

any hearings held previously shall be repeated; if any other arbitrator is
replaced, such prior hearings may be repeated at the discretion of the
arbitral tribunal.

Section Ill. Arbitral proceedings

General provisions

Article 15~

1. Subject to these Rules~ the arbitral tribunal may conduct the arbi+~ation

in such manner as it considers appropriate~ provided that the parties are
treated with equality and that at any stage of the proceedings each party is
given a full opportunity of presenting his c~se.

2. If either party so requests at any stage of the proceedings~ the arbitral
tribunal shall hold hearings for the presentation of evidence by witnesses~

including expert witnesses~ or for oral argument. In the absence of such a
request~ the arbitral tribunal shall decide whether to hold such hearings or
whether the proceedings shall be conducted on the basis of documents and other
materials.

3. All documents or information supplied to the arbitra~ tribunal by one party
shall at the same time be communicated by that party to the other party.
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Place of arbitration

Article 16

1. Unless the parties have agreed upon the place where the arbitration is to
be held, such place shall be determined by the arbitral tribunal, having
regard to the circumstances of the arbitration.

2. The arbitral tribunal may determine the locale of the arbitration within
the country agreed upon by the parties. It may hear witnesses and hold
meetings for consultation among its members at any place it deems appropriate,
having regard to the circumstances of the arbitration.

3. The arbitral tribunal may meet at any place it deems appropriate for the
inspection of goods, other prope~ty or documents. The parties shall be given
sufficient notice to enable them to be present at such inspection.

4. The award shall be made at the place of arbitration.

Language

Article 17

1. Subject to an agreement by the parties, the arbitral tribunal shall,
promptly after its appointment, determine the language or languages to be used
in the proceedings. This determination shall apply to the statement of claim,
the statement of defence, and any further written statements and, if oral
hearings take place, to the language or languages to be used in such hearings.

2. The arbitral tribunal may order that any documents annexed to the statement
of claim or statement of defence, and any supplementary documents or exhibits
submitted in the course of the proceedings, delivered in their original
language, shall be accompanied by a translation into the language or
languages agreed upon by the parties or determined by the arbitral tribunal.

Statement of claim

Article 18

1. Unless the statement of claim was contained in the notice of arbitration,
within a period of time to be determined by the arbitral tribunal, the
claimant shall communi~ate his statement of claim in writing to the respondent
and to each of the arbitrators. A copy of the contract, and of the
arbitration agreement if not contained in the contract, shall be annexed
thereto.

2. The statement of claim shall include the following particulars:

(a) The names aild addresses of the parties;

(b) A statement of the facts supporting the claim;
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(c) The points at issue;

(d) The relief or remedy sought.

The claimant may annex to his statement of claim all documents he deems
relevant or may add a reference to the documents or other evidence he will
submit.

Statement of defence
•

Article 19

1. Within a period of time to be determined by the arbitral tribunal, the
respondent shall communicate his statement of defence in writing to the
claimant and to each of the arbitrators.

2. The statement of defence shall reply to the particulars (b), (c) and (d)
of the statement of claim (article 18, para. 2). The respondent may annex to
hi.s statement the documents on which he relies for his defence or may add a
reference to the documents or other evidence he will submit.

3. In his statement of defence, or at a later stage in the arbitral
proceedings if the arbitral tribunal decides that the delay was justified
under the circumstances, the respondent may make a counter-claim arising out
of the same contract or rely on a claim arising out of the same contract for
the purpose of a set-off.

4. The provisions of article 18, paragraph 2, shall apply to a counter-claim
and a claim relied on for the purpose of a set-off.

Amendments to the claim or defence

Articlp- 20

During the course of the arbitral proceedings either party may amend or
supplement his claim or defence unless the arbitral tribunal considers it
inappropriate to allow such amendment having regard to the delay in making it
or prejudice to the other party or any other circumstances. However, a claim
may not be amended in such a manner that the amended claim falls outside the
scope of the arbitration clause or separate arbitration agreement.

Pleas as to the jurisdiction of the ~rbitral tribunal

Article 21

1. The arbitral tribunal shall have the power to rule on objections that it
has no jurisdiction, includi~g any objections with respect to the existence or
validity of the arbi~ration clause or of the separate arbitration agreement.

2. The arbitral tribunal shall have the power to determine th~existence or
the validity of the contract of which an arbitration clause forms a part.
For the purposes of article 21, an arbitration clause which forms part of a
contract and which provides for arbitration under these Rules shall be treated
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Article 25

1. In the event of an oral hearing, the arbitral tribunal shall give the
parties adequate advance notice of the date, time and place thereof.

Article 24

Article 23

Article 22

3. At ~~. time during the arbitral proceedings the arbitral tribunal may
require the parties to produce documents, exhibits or other evidence within
such a period of time as the tribunal shall determine.

Evidence and hearings (article~ 24 and 25)

The arbitral tribunal shall decide which further written statements, in
addition to the statement of claim and the statement of defence, shall oe
required from the parties or may be presented by them and shall fix the
periods of time for communicating such statements.

1. Each party shall have the burden of proving the facts relied on to
support his claim or defence.

4. In general, the arbitral tribunal should rule on a plea concerning its
jurisdiction as a preliminary question. However, the arbitral tribunal may
proceed with the arbitration and rule on such a plea in their final award.

3. A plea that the arbitral tribunal does not have jurisdiction shall be
raised not later than in the statement of defence or, with respect to a
counter-claim, in the reply to the counter-claim.

The periods of time fixed by the arbitral tribunal for the comm~nication

of written statements (including the statement of claim and statement of
defence) should not exceed 45 days. However, the arbitral tribunal may extend
the time-limits if it'concludes that an extension is justified.

2. The arbitral tribunal may, if it considers it a~propriate, require
a party to deliver to the tribunal and to the other party) within
such a period of time as the arbitral tribunal shall decide, a summary of the
documents and other evidence which that party intends to present in support of
the facts in issue set out in his statement of claim or statement of defence.

Further written statements

Periods of time

a ,l an agreement independent of the other terms of the contract. A decision by I

the arbitral tribunal that the contract is null and void shall not entail ~
ipso jure the invalidity of the arbitration clause. J
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2. If witnesses are to be heard, at least 15 days before the hearing each
party shall communicate to the arbitr~l tribunal and to the other party the
names and addresses of the witnesses he intends to present, the subject upon
and the l&~gauges in which such witnesses will give their testimony.

3. The arbitral tribunal shall make ar~:~gements for the translation of oral
statements made at a hearirg and for a record of the hearing if either is
deemed necessary by the tribunal under the circumstances of the case, or if the
parties have agreed thereto and have communicated such agreement to the
tribunal at least 15 days before the hearing. •

4. Hearings shall be held in camera unless the parties agree otherwise. The
arbitral tribunal may require the retirement of any witness or witnesses
during the testimony of other witnesses. The arbitral tribunal is free to
determine the manner in which witnesses are examined.

5. Evidence of witnesses may also be presented in the form of written
statements signed by them.

6. The arbitral tribunal shall determine the admissibility~ relevance,
materiality and weight of the evidence offered.

Interim measures of protection

Article 26

1. At the request of either party, the arbitral tribunal may taKe any
interim measures it deems necessary in respect of the subject-matter of the
dispute 3 including measures for the conservation of the goods forming the
subject~matter in dispute, such as ordering ~heir deposit with a third person
or the sale of perishable goods.

2. Such interim measures may be established in the form of an interim
award. The arbitral tribunal shall be entitled to require security for the
costs of such measures.

3. A request for interim measures addressed by any party to a judicial
authority shall not be deemed incompatible with the agreement to arbitrate, or
as a waiver of that agreement.

Experts

Article 27

1. The arbitral tribunal may appoint one or more experts to report to it, in
writing, on specific 5ssues to be determined by the tribunal. A copy of the
expert's terms of reference, established by the arbitral tribunal, ehall be
communicated to the parties.

2. The parties shall give the ~xpert any relevant information or produce
for his inspection any relevant documents or goods that he may require of
them. Any dispute between a party and such expert as to the relevance of the
required information or produ~tion shall be referred to the arbitral tribunal
for decision.
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Article 30

Closure of hearings

Article 28

Article 29

Default

3. Upon receipt of the expert's report, the arbitral tribunal shall
communicate a copy of the report to the parties who shall be given the
Oppo!tunity to express, in writing, their opinion on the report. A party shall
be entitled to examine any document on which the expert has relied in his
report.

4. At the request of either party the expert, after delivery of the report,
may be heard at a hearing where the parties shall have the opportunity to be
present and to interrogate the expert. At this hearing either party may
present expert witnesses in order to testify on the points at issue. The
provisions of article 25 shall be applicable to such proceedings.

Waiver of Rules

A party who knows that any provision of, or requirement under, these
Rules has not been complied with and yet proceeds with the arbitration without
promptly stating his objection to such non-compliance, shall be deemed to
have waived his right to object.

2. The arbitral tribunal may, if it considers it necessary owing to
exceptional circumstances, decide, on its own motion or upon application of
a party, to reopen the hearings at any time before the award ~.s made.

3. If one of "j:;he parties, duly invited to produce documerrt.ary evidence,
fails to do so within the established period of time, without showing
sut'f'LcLerrt cause for such failure, the arbitral tribu."1al may make the awar-d
on the evidence before it.

2. If one of the par~ies, o'ily notified under these Rules, fails to appear
at a hearing, without showing sufficient cause for such failure, the arbitral
tribunal may proceed with the arbitration.

1. If, within the period of time fixed by the arbitral tribunal, the
claimant has failed to communicate his claim without showing sufficient cause
for such failure, the arbitral tribunal shall issue an order for the
termination of the arbitral proceedings. If, within the period of time
fixed by the arbitral tribunal, the respondent has failed to communicate
his statement of defence without showing sufficient cause for such failure,
the arbitral tribunal shall order that the proceedings continue.

1. The arbitral tribunal may inquire of the parties if they have any further
proof to offer or witnesses to be heard or submissions to make and, if there
are none, it may declare the hearings closed.

,l(



Section IV. The award

Decisions

Article 31

1. When there are three arbitrators, any award or other decision of the
arbitral tribunal shall be made by a majority of the arbitrators .

•
2. In the case of questions of procedure, when there is no majority or when
the arbitral tribunal so authorizes, the presiding arbitrator may decide on
his own, sUbject to revision, if any, by the arbitral tribunal.

Form and effect of the award

Article 32

1. In addition to making a final award, the arbitral tribunal shall be
entitled to make interim, interlocutory, or partial awar'ds .

2. The award shall be made in writing and shall be final and binding on
the parties. The parties undertake to carry out the award without delay.

3. The arbitral tribunal shall state the reasons upon which the award is
based, unless the parties have agreed that no reasons are to be given.

4. An award shall be signed by the arbitrators and it shall contain the
date on which and the place where the award was made. Where there are three
arbitrators and one of them fails to sign, the award shall 'state the reason
for the absence of the signature.

5. The award may 0e made pUblic only with the consent of both parties.

6. Copies of the award signed by the arbitrators shall be communicated to
the parties by the arbitral tribunal.

7. If the arbitration law of the country where the award is made requires
that the award be filed or registered 'by the arbitral tribunal, the tribunal
shall comply with this requirement within the period of time required by law.

~p~licable law, amiable com~ositeur

ArtiCle 33

1. The arbitral tribunal shall apply the law designated by the parties as
applicable to the substance of the dispute. Failing such designation by the
parties, the arbitral tribunal shall apply the law determined by the conflict
of laws rules which it considers applicable.

2. The arbitral tribunal shall decide as amiable compositeur or ex aequo et
bono only if the parties have expressly authorized the arbitral tribunal to do
~nd if the law applicable to the arbitral procedure permits such arbitration.
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3. In all cases, the arbitral tribunal shall decide in accordance with the
terms of" the contract and shall take into account the usages of" the trade
applicable to the transaction.

Settlement or other grounds f"or termination

Article 34

1. If", bef"ore the award is made, the parties agree on a settlement of" the
dispute, the arbitral tribunal shall either issue an order f"or the termination
of" the arbitral proceedings or, if" requested by both parties and accepted by
the tribunal, record the settlement in the f"orm of" an arbitral award on agreed
terms. The arbitral tribunal is not obliged to give reasons f"or such an award.

2. If", bef"ore the award is made, the continuation of" the arbitral proceedings
becomes unnecessary or impossible f"or any reason not mentioned in paragraph 1,
the arbitral tribunal shall inf"orm the parties of" its intention to issue an
order f"or the termination of" the proceedings. The arbitral tribunal shall
have the power to issue such an order unless a party raises justif"iable
grounds f"or objection.

3. Copies of" the order f"or termination of" the arbitral proceedings or of"
the arbitral award on agreed terms, signed by the arbitrators, shall be
communicated by the arbitral tribunal to the parties. Where an arbitral award
on agreed terms is made, the provisions of" article 32, para~raphs 2 and 4 to 7,
shall apply.

Interpretation of" the award

Article 35

1.. Within 30 days af"ter the receipt of" the award, either party, with notice
to the other party, may request that the arbitral tribunal give an
interpretation of" the award.

2. The interpretation shall be given in writing within 45 days af"ter the
receipt of" the request. The interpretatio.1 shall f"orm part of" the award and
the provisions of" article 32, paragraphs 2 to 7, shall apply.

Correction of" the award

Article 36

1. Within 30 days a1ter the receipt of" the award, either party, with notice
to the other party, may request the arbitral tribunal to correct in the award
any errors in computation, any clerical or typographical errors, or any errors
of" similar nature. The arbitral tribunal may within 30 day's a:fter the
communication of" the award make such corrections on its own in:..;~iative.

2. Such corrections shall be in writing, and the provisions of" article 32,
paragraphs 2 to 7, shall apply.
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Additional award

Article 37

1. Within 30 days after the receipt of the award, either party, with
notice to the other party, may request the arbitral tribunal to make
an additional award as to claims presented in the arbitral proceedings
but omitted from the award.

2. If the arbitral tribunal considers the request for an ~dditional

award to be justified and considers that the omission can be rectified
without any further hearings or evidence, it shall complete its award
within 60 days after the receipt of the request.

3. When an additional award is made, the provisions of artic18 32,
paragraphs 2 to 7, shall apply.

Costs (articles 38 to 40)

Article 38

The arbitral tribunal shall fix the costs of arbitration in its
award. The term "costs" Lnc.tudes only:

(a) The fees of the arbitral tribunal to be stated separately
as to each arbitrator and to be fixed by the tribunal itself in
accordance with article 39;

(b) The travel and other expenses incurred by the arbitrators;

(c) The costs of expert advice and of other assistance required
by the arbitral tribunal;

(d) The travel and other expenses of witnesses to the extent such
expenses are approved by the arbitral tribunal;

(e) The costs for legal representation and assistance of the
successful party if such costs were claimed during the arbitral proceedings,
and only to the extent that the arbitra1 tribunal determines that the amount
of such costs is reasonable;

(f) Any fees and expenses of the appointing authority as well as the
expenses of the Secretary-General of the Permanent Court of Arbitration at
The Hague.

Article 39

1. The fees of the arbitral tribunal shall be reasonable in amount, taking
into account the amount in dispute, the complexity of the sUbject-matter, the
time spent by the arbitrators and any other relevant circumstances of the
case.
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2. If an appointing authority has been agreed upon by the parties or
designated by the Secretary-General of the Permanent Court of Arbitration
at The Hague, and if that authority has issued a schedule of fees for
arbitrators in international cases which it administers, the arbitral tribunal
in fj x';ng its fees shall take that schedule of fees into account to the
ext.err. ':.hat it considers appropriate in the circumstances of the case.

3. If such appointing authority has not issued a schedule of fees for
arbitrators in international cases, any party may at any time request the
appointing authority to furnish a statement setting forth the basis for
establishing fees which is customarily followed in international cases in
which the authority appoints arbitrators. If the appointing authority consents
to provide such a statement, the arbitral tribunal in fixing its fees shall
take such information into account to the extent that it considers appropriate
in the circumstances of the case.

4. In cases referred to in paragraphs 2 and 3, whr:n a party so requests and
the appointing authority consents to perform the function, the arbitral
tribunal shall fix its fees only after consultation with 1;~!e appointing
authority, which may make any comment it deems appropriate to the arbitral
tribunal concerning the fees.

Art.icle 40

1. Except as provided in paragraph 2, the costs of arbitration shall in
principle be borne by the unsuccessful party. However, the arbitral tribunal
may apportion each of such costs between the parties if it determines that
apportionment is reasonable, taking into account the circumstances of the
case.

2. With respect to the costs of legal representation and assistance referred
to in article 38, paragraph (e), the arbitral tribunal, taking into account
the circumstances of the case, shall be free to determine which party shall
bear such costs or may apportion such costs between the parties if it
determines that apportionment is reasonable.

3. When the arbitral tribunal issues an order for the termination of the
arbitral proceedings or makes an award on agreed terms it shall fix the
costs of arbitration referred to in article 38 and article 39, paragraph 1,
in the text of that order or award.

4. No additional fees may be charged by an arbitral tribunal for
interpretation or correction or completion of its award under articles 35 to
37.

Deposit of costs

Article ~l

1. The arbitral tribunal, on its establishment, may request each party to
deposit an equal amount as an advance for the costs referred to in article 38,
paragraphs (a), (b) and (c).
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2. During the course of the arbitral proceedings the arbitral tribunal may
request supplementary deposits from the parties.

3. If an appointing authority has been agreed upon by the parties or
designated by the Secretary-General of the Permanent Court of Arbitration at
The Hague, and when a party so requests and the appointing authority consents
to perform the function, the arbitral tribunal shall fix the amounts of any
deposits or supplementary deposits only after consultation with the appointing
authority which may make any comments to the arbitral tribunal which it deems
appropriate concerning the amount of such deposits and supplementary deposits.

4. If the required deposits are not paid in full within 30 days after the
receipt of the request, the arbitral tribunal shall so inform the parties in
order that one or another of them may make the required payment. If such
payment is not made, the arbitral tribunal may order the suspension or
termination of the arbitral proceedings.

5. After the award has been made, the arbitral tribunal shall render an
accounting to the parties of the deposits received and return any unexpended
balance to the parties.
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CHAPTER VI

RATIFICATION OF OR ADHERENCE TO CONVENTIONS
CONCERNING INTERNATIONAL TRADE LAW 21/

58. The Commission 3 at its seventh session 3 decided to maintain on its agenda the
question of the ratification of or adherence to conventions concerning international
trade law and to re-examine the question at its ninth session with special
reference to the state of ratification then obtaining in respect of the Convencion
on the Limitation Period in the International Sale of Goods. At the present
session, the Commission had before it a note by the Secretary-General concerning
the state of signatures and of ratifications relating to that Convention
(A/CN.9/ll8). The Commission, after deliberation, decided to re-examine this
question at a future session.

CHAPTER VII

TRAINING AND ASSISTANCE IN THE FIELD OF
INTERNATIONAL 'IRADE LAW 221

59. The Commission had before it a note by the Secretary-General (A/CN.9/lll)
setting forth the action taken by the Secretariat to implement the Commission's
decision on training and assistance in the field of international trade law taken
at its eighth session. 23/

A. Fellowships for training in international trade law

60. The Commission expressed its appreciation to the Government of Belgium for
its fellowship programme under which two recipients from developing countries
received academic and practical training in international trade law at the
University of Louvain in 1975. The Commission also noted with satisfaction that
the Government of Belgium had decided to renew its offer of fellowships for 1976.

B. Seminars of the United Nations Institute for Training and Research

61. The Commission took note with satisfaction of the fact that the United Nations
Institute for T~aining and Research (UNITAR) had included the subject of
international trade law in the curriculum of its regional training and refresher

211 The Commission considered this subject at its l77th meeting, on
28 April 1976. A summary record of this meeting is contained in A/CN.9/SR.177.

22/ Idem.

23/ Official Records of the General Assembly, Thirtieth Session 3

,:?upplement No. 17 (A/10017), para. 113; Yearbook of the United Nations Commission
9n International Trade Law, Volume Vq 1974, part one 3 II, A, para. 113.
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course for members of the Economic Commission for Western Asia ~ held at Doha, Qatar,
from 19 to 31 January 1976, and expressed the hope that it would be possible to
work out similar arrangements with UNITAR in the future.

C. Second UNCITRAL symposium

62. In selecting a theme for the second UNCITRAL symposium on international trade
law to be held in connexion with the tenth session of the Commission, the Commission
considered three sugBestions put before it by the Secretariat, nemely, liTransport
and financing documents used in international trade Vi , "Car-rLage of goods by sea";
and "Internationa'L sale of goods!'. 24/ There was general agreement that the first
theme mentioned above would bring to-bear on the symposium a very practical
approach to the subject of international trade law which would enhance the
symposium's 'vaLue to participants from developing countries and to others in the
governmental, research and academic fields. Accordingly, the Commission decided
that the second UNCITRAL symposium on international trade ~aw should be devoted to
transport and financing documents used in international trade. The view was
expressed that each of the other su6gested themes might best be discussed at some
future symposium following the final adoption of a convention on the international
sale of goods and on the carriage of goods by sea.

63. The Corrmission also decided that part of the programme of the symposium should
be devoted to a discussion of the lmTCITRAL Arbitration Rules adopted by the
Commission at the present session.

64. The Commission noted with appreciation the voluntary contributions or pledges
already made by Austria, Finland, Germany (Federal Republic of), Greece, Norway and
Sweden towards meeting the cost of participation in the symposium of nationals of
developing countries, and expressed the hope that more voluntary contributions would
be forthcoming from Governments and from private sources.

CHAPTER VIII

FUTURE HORK ?5/

A. Future work programme of the Commissio~

65. The Cow~ission noted that it had completed, or soon would complete, work on
many of the priority items included in its programme of work and that it was
therefore desirable to review, in th~ near future, its long-term work pro~ramme.

In the Commission's view, the establishment of a long-term programme would enable
the Secretariat to begin the necessary preparatory work in respect of items which
the Cowmission might wish to take up.

66. In this connexion, the Commission instructed the Secretariat to SUbMit, at its
eleventh session , its views and suggestions in respect of the Long-fierm programme
of work of the Commission and , where appropriate, to consult with international
orp,anizations and trade institutions as to its contents.

24/ A/CN.9/111, paras. 17, 18 and 20.

25/ See foot~note 21 above.
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B. Membership of the Working Group on the International Sale of Goods

67. The Commission decided to extend the mandate of Czechoslovakia as a member of
the Wo~king Group on the International Sale of Goods.

C. Dates and places of sessions of the Commission and its Working Groups

68. The Commission had before it a letter addressed to the Chairman by the
representative of Austria inviting the Commission 3 on behalf of the Federal
Government of Austria, to hold its tenth session in 1977 in Vienna (A/CN.9/124).
The Commission noted that, under General Assembly resolution 2609 (XXIV) of
16 December 1969, United ~ations bodies may hold sessions away from their
established headquarters when a Government 3 issuing an invitation for a session
to be held within its territorY3 has agreed to defray the actual additional costs
directly or indirectly involved. During discussion of this item, the representative
of Austria on the Commission confirmed that his Government would defray such extra
costs as may be directly or indirectly attributable to shifting the tenth session
f?om Geneva to Vienna. The Commission expressed its appreciation to the Government
of Austria for the invitation and decided to hold its tenth session in Vienna from
23 May to 17 June 1977.

69. The Commission decided that the agenda of the tenth session voul.d include
consideration of the draft Convention on the International Sale of Goods. It was
also decided to establish at that session a Committee of the vlliole that would meet
for five to eight days to consider 3 inter alia, the subjects of security interests
in goods and of liability for damage- caused by products intended for or involved
in international trade.

70. The Commission approved the scheduling of the eighth session of the lJorking
Group on the International Sale of Goods for the period from 4 January to
14 January 1977 in NE'W York. As for the Working Group on International Negotiable
Tns'tz-umen.: s 3 the Commission decided that that Group should meet in Geneva at a
date to be set by the Secretary of the Commission after consultation with
representatives on the Working Group.
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CHAPTER IX

OTHER BUSINESS ~6/

A. ~eneral Assembly resolution 3494 (XXX) of 15 December 1975 on
the report of the United Nations Commission on International
Trade Law on the work of its eishth session •

71. The Commission took note of this resolution. In particular, attention was
l1.irected to paragraph 8, in which the General Assembly "calls upon the United Nations
Commission on International Trade Law to take account of the relevant provisions of
the resolutions of the sixth and seventh special sessions of the General Assembly
that lay down the foundations of the new inte~national economic order, bearing in
mind the need for United Nations organs to participate in·the implementation of
those resolutions". The Commission had before it a note by the Secretary-General
on the "Rel.evarrt provisions of the resolutions of the sixth and seventh special
sessions of the General AsaembLy" (A/CN.9/122).

B. Report of the Secretary-General on current activities of other
international organizations

72. The CowNission took note of this report (A/CN.9/119).

C. Multinational enterprises

73. The Commission, at its eighth session, decided to maintain this item on its
a~enda with a view to giving favourable consideration to any request for action
on specific legal issues which the Commission on Transnational CorporatiuDs might
a.ddress t.o the Comrrisa ion , 27/ The Commission I'TaS informed that no formal
commun icat i on had yet been received from the Commission on Transnational
Cornorations. The Commission requested the Secretariat to keep it informed of any
deveLopments in the work prograrrme of ether United Nations bodies in the field of
multinational enterprises which may be of interest to it.

D. Attendance by observers

74. The Comnission noted that at the present session, as at previous sessions,
and a.t sessions of its Horking Groups, several Governments that were not members
of the Commission had expressed the wish to attend sessions of the Commission and
its Horkinc; Groups as observers. The Commission was of the unanimous view that it
woulo be desirable if these Governments were permitted to a.ttend sessions in that

26/ See foot-note 21 above.

27/ Official Records of the General Assembly 2 Thirtieth Session.,
!~1!Pplement- ~ro. 17 (A/l0017), para. 94.
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capacity. The Commission therefore agreed that it should recommend to the
General Assembly that it include in its resolution on the report of the Con.mias i.on
on the work of its ninth session an operative paragraph whereby the Commission
would be expressly authorized to permit states not members of the Commission to
attend sessions of the Commission as observers, where the States concerned so
requested. The Commission, at its 177th meeting, on 28 April 1976, adopted
unanimously the following decision:

The United Nations Commission on International Trade Law,

Noting that Governments that are not member States of the Commission
have expressed the wish to attend sessions of the Commission and of its
Working Groups as observers,

Being of the opinion that it is in the interest of the Commission's work
that Governments that are not members of the Commission be given the
opportunity to participate in the work of the Commission as observers,

Recommends to the General Assembly that it should authorize the
Commission to permit States not members of the Commission to attend sessions
of the Commission and its Working Groups as observers, where the States
concerned so request.

E. Date for termination of membership of the Commission

75. The Commission considered the difficulties encountered by its Working Groups
resulting from the fact that under General Assembly resolution 2205 (XXI),
establishing the Commission, the term of office of member States of the Commission
expires on 31 December of the year in question. ~he Commission noted that its
Horking Groups usually met during the months of January and February and that,
therefore, every three years, the Working Groups have met after the term of office
of one or more of its members had expired but prior to the 8nnual session of the
Commission at which new members of the v~rking Groups could be appointed in
replacement of the outgoing members. It was the general view that it would be more
conducive to the work of the Commission if the t~rm of office of a member State
of the Commission began on the first day of the regular annual session of the
Commisa iou following such State i s election and terminated on the last day prior to
the beginning of the next regular annual session of the Commission following their
election. 2W

Decision of the Commission

76. The Commisssion, at its l77th meet i.no , on 28 April 1976, unanimously adopted
the following decision:

The United Nations Commission on International Trade La~,

28/ The term of office of a member of the Commission would remRin six annual
cycles of the Commission's work, although the actual term of office of a State
might be one or two months more or less than six years, depending on the dates of
the regular annual sessions of the Commisssion.
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Noting that under General Assembly resolutions 2205 (XXI) of
17 December 1966 and 3108 (XXiJIII) of 12 December 1973 the term of office
of a State elected to the Commission begins on the first of January following
its election and expires on 31 December three or six years later, as the
case may be,

Having regard to the fact that much of the substantive work of the
Commission is carried out in its Working Groups and that these Working
Groups usually meet during the months of January or February before they
can be reconstituted by the Commission following the election of new
l1ember States of the Commission by the General Assembly,

Recommends that the General Assembly should:

(a) Extend the term of office of the States currently members of
the Commission whose term is due to expire on 31 December 1976 to the last
day prior to the regular annual session of the Comaias lon in 1977 and to
extend the term of office of the States currently members of the Commission
whose term is due to expire on 31 December 1979 to the last day prior to
the regular annual session of the Commission in 1980, and

(b) Decide that henceforth new members of the Commission shall take
office on the first day of the regular annual session of the Commission
following their election and that their terms shall expire on the last
day before the opening of the seventh iegul.ar annual session of the
Commisssion following their election.
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ANNEX I

Report of the Committee of the Whole I relating to the
draft Convention on the Carriage of Goods by Sea
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I. INTRODUCTION

1. The Committee of the \~ole I was established by the Commission at its ninth
session to consider the text of the draft Convention on the Carriage of Goods by
Sea adopted by the Commission's Working Group on International Legislation on
Shipping. This text is set forth in the annex to A/CN.9/105. Section 11 of this
report summarizes article by article the main points that arose during the
deliberations of the Committee in respect of the draft Convention. At the
beginning of the summary of discussions on each article of the draft Convention 3
the text of that article as it appeared in the annex to A/CN.9/105 is reproduced.

2. In the course of its deliberations, the Committee established a Working Group
and several ad hoc Drafting Groups for the purpose of redrafting particular
articles or paragraphs of articles.

3. The text of each article of the draft Convention as approved by the Committee 3
unless identical with the text adopted by the Working Group3 is set forth in
section 11 of this report at the conclusion of the summary of the discussion on
that article.
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11. CONSIDERATION BY THE COMMITTEE OF THE WHOLE I OF THE DRAFT
CONVENTION ON THE CARRIAGE OF GOODS BY SEA

Title of the draft Convention

"Draft Convention on the Carriage of Goods by Sea. il

* * *
1. The Committee considered a proposal that the present titlE! of the draft
Convention should be modified. The proposal was supported on the ground that the
draft Convention did not regulate all legal issues which may arise out of a
contract for the carriage of goods by sea. After delib~ration, the Committee
decided to retain the present title.

PART I. GENERAL PROVISIONS

Article 1. Definitions

Article 1, paragraphs 1 and 2

* * *
2. The Committee considered the following proposals:

-58-

'Carrier' means any person by whom or in whose name a contract for
of goods by sea has been concluded with the shipper, whether the
is in fact performed by the carrier or by an actual carrier.

Ill.
carriage
carriage

H2. 'Actual carrier' means any person to whom the contracting carrier
has entrusted the performance of all or part of the carriage of goods. 1i

Ill. 'Carrier' or 'contracting carrier' means any person by whom or in
whose name a contract for carriage of goods by sea has been concluded with
the shipper.

112. 'Actual carrier' means any person to whom the carrier has entrusted
the performance of all or part of the contract for carriage of goods. i1

Cc) That the following definition of "actual carz-Ler" be adopted. Ii, actual ....
carrier' means any person to whom the performance of the carriage of the goods
or part thereof has been entrusted by the carrier and any other person to whom
such performance has subsequently been entrusted."

Cb) That the term ilactu.al carrier li be defined as lithe owner of the ship
carrying the goods il.

Ca) That paragraphs 1 and 2 of article 1 should be deleted, and the following
two paragraphs substitut\~d as paragraphs 1 and 2 of article 1:

3. In support of the proposal noted at paragraph 1 Ca) above, it was observed
that the proposed new paragraphs 1 end 2 were simpler in form than the existing
paragraphs 1 and 2. The proposed new paragraphs would also create a greater
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a/ This Convention wil~ hereinafter be referred to as the Athens Convention
of 1974.

degree of uniformity between the definitions of these terms in the draft Convention
and the definitions contained in article l~ paragraph 1 (a) and (b), of ~he

Athens Convention Relating to the Carriage of Passengers and their Luggage ~y Sea,
1974. a/

After delibclation~ the Committee decided to adopt the following text:

5. In support of the proposed definition of "actua.L car-rLer-" noted at
paragraph 1 (b) above, it was observed that the present definition of 'Tactual
carrier li would not cover the situation where an actual carrier to whom the
contracting carrier had entrusted the performance of all or part of the carriage
of goods in turn entrusted the performance of the carriage to another carrier.
This last carrier performing the carriage wo,lld not fall within the existing
definition of liactual carrier l1 because the performance of the carriage had not
been entrusted to him by the contracting carrier. Under the proposed definition,
however, such last carrier would be an liactual carrier il

• On the other hand, it
was noted that while the existing definition might not be satisfactory, the
proposed definition would also be inappropriate in certain circumstances. For
instance~ where a carrier entrusted with the performance of the carriage) either
by the contracting carrier~ or by a carrier to whom the contracting carrier in
turn had entrusted the performance of the carriage~ carried the goods on a ship
which he had chartered 1J demise~ the person who should be covered by the
definition of "actual carrier" was the demise charterer and not the owner of the
ship.

7.

4. It was noted, however~ that the term "contracting carrier H
, whici1 was defined

by the existing paragraph l~ but not by the proposed new paragraph 1, appeared
in several succeeding provisions of the draft Convention. If the proposed new
paragraph 1 were to be adopted, all provisions in which the term "contracting
car-ri.er-" appeared would need to be reconsidered both as to their substance and
their drafting.

6. In support of the proposed definition noted in paragraph 1 (c) above, it was
observed that it was an extension of the existing definition of "actual carrier",
and that any carrier to whom performance of the carriage had been entrusted fell
within the proposec definition. On the other hand, it was observed that this
proposed definition ~~ised the question as to whether it was desirable to extend
the scope of application of the draft Convention to contracts of carriage other
than those between a shipper and carrier. An entrusting of the performance of
the carriage by a shipper to a carrier was the result of a contract between them,
and it waa appropriate to make the Convention applicable to that contract so as
to regulate carrier liability. The entrusting of the performance of the carriage
by a contracting carrier to an on-carrier did not always ~esult in a contract
being created between the shipper and the on-carrier. It might therefore be
inappropriate to regulate the liability of such an on-carrier to the shipper under
the draft Convention.
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"Article 1. Definitions

llpART I. GENERAL PROVISIONS

"In this Convention:

'Actual carrier' means any person to whom the p~rformance of the
of the goods, or part of the carriage, has been entrusted by the
and any other person to whom such performance has been entrusted."

1:2.

carriage
carrier,

Ill. 'Carrier' means any person by whom or in whose name a contract of
carriage of goods by sea has been concluded with a shipper.

Article 1, paragraph 3

;13. 'Consignee' means the person entitled to take delivery of the
goods. ;; 13.

* * *
8. The Committee considered a proposal that the definition of "cons i gnee ':
contained in the present paragraph 3 should be deleted anc replaced by the
following new definition:

shoul

from

h3. 'Consignee' means the person entitled to take delivery of the goods
by virtue of the contract of carriage; it is the person whose name is
indicated in the bill of lading when the bill of lading is made out to a
named person, the person who presents the bill of lading on arrival when the
bill of lading is made out to bearer, and the last endorsee when the bill of
lading is made out to order.1!

9. The COliIT1ittee considered the proposed definition under the following heads:

(a) Hhether the definition of the term "cons.ignee" contained in the first
sentence of the proposed new paragraph 3, restricting the scope of that term to
the person entitled to take delivery by virtue of the contract of car~~age, should
be adopted; and

(b) Whether the definition of the term I!consignee" contained in the second
sentence of the proposed new paragraph 3, i.e. that the consignee was the person
whose name was indicated in the bill of lading, or the person presenting a bill
of lading made out to bearer, or the last endorsee on a bill of lading rrade out to
order, should be adopted.

10. In support of restricting the definition of "consignee" in the manner
indicated in paragraph 9 (a) above, it was observed that the present definition of
"cons i.gnee " was too wide in that it included within its scope any person er.t Lt.Led
to take delivery under the applicable national law e.g. a sheriff acting under
a writ of execution. However, it was noted in reply that the present definition
was unlikely in practice to create difficulties as to the meaning of "consignee li

,

and that further clarification of that term was therefore unnecessary. It was
also observed that the proposed restrictive definition might create difficulties
in certain jurisdictions in which, when a consignee was named in a bill of lading,
his right to obtain delivery did not arise from the contract of carriage.
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(c) That all forms of packaging should not be included as ilgoods" in the
definition.

(a) That the statement in the definition that Ilgoods " included live animals
should be deleted.

Article 1. paragraph 4

-61-

"4. 'Goods' means any kind of goods, including live animals; where the
goods are consolidated in a container, pallet or similar article of transport
or where they are packed, 'goods' includes such article of transport or
packaging if supplied by the shipper."

(d) That the words "if supplied by the shipper ll appearing at the end of the
paragraph should be deleted.

(b) That passenger luggage should be expressly excluded in the definition
from the scope of the term "goods",

b/ International Convention for Unification of Certain Rules relating to Bills
of Lading~ Brussels~ 25 August 1924. This Convention will hereinafter be referred
to as the Brussels Convention of 1924.

14. In support of the proposal noted in paragraph 13 (a) above, it was observed
that since article 5~ paragraph 5, made it clear that the carrier was liable for
loss of or damage to live animals, it was unnecessary to specify in the defir.lt1uu
that "goods" included live animals. It was suggested on the other hand that ~

since under the Brussels Convention of 1924 b/ live animals were expressly
excluded from the definition of IIgoods ll contained in that Convention, and thereby
loss or damage to live animals fell outside the scope of that Convention, it was
desirable to emphasize in the definition that live animals fell within the scope
of "goods" for the purposes of the draft Convention. After deliberation, the
Committee decided to retain the existing Teference to live animals in the
definition.

13. The Committee considered the following proposals relating to this paragraph:

11. There was general agreement that the further definition of "cons i.gnee"
contained in the second sentence of the proposed definition, and referred to in
paragraph 9 (b) above~ was unnecessary.

12. After deliberation~ the Committee decided to retain the existing text of this
paragraph.

15. In support of the proposal noted in paragraph 13 (b) above~ it was observed
that~ since the liability of the carrier for passenger luggage was already
regulated by the Athens Convention of 1974 it was desirable to exclude passenger
luggage from the scope of the definition of Hgoods ii

• It was noted in reply that
the Athens Convention of 1974 only regulated carrier liability when a contract



had been made for the carriage of a passenger and his luggage. If 9 therefore,
passenger luggage was excluded from the definition, a contract concluded solely
for the carriage of passenger luggage would fall outside the scope of both the
Athens Convention of 1974 and the draft Convention. After deliberation, the
Committee decided to exclude liability for passenger luggage from the scope of
the convention 9 not by modifying the definition of "goodS", but by the addition
of a new paragraph 3 to article 25.

16. In support of the proposal noted in paragraph 13 (c) above, it was observed
that the inclusion of all forms of packaging as "gOOdS", which -resulted in the
imposition of a liability on the carrier for loss of or damage to all forms of
packaging9 was contrary to commercial practice; the liability of the carrier
should be restricted to durable packaging having a commerical value. It was stated
in reply that the inclusion of packaging as "gOOdS" was useful; packaging was often
of considerable value, and the carrier should therefore be liable for loss of or
damage to packaging. If the packaging was of no value, the carrier would be under
no liability, since the claimant would not be able to prOve that he had suffered
loss. Further 9 the exclusion of packaging from "gOOds" would result in carrier
liability for d~age to packaging being governed by the applicable national law.
If the packaging and its contents were both damaged at the same time, two regimes
of carrier liability would be applicable 9 one to the packaging and the other to
the contents of the packaging. After deliberation 9 the Committee decided to
retain in its current form the inclusion of packaging as "goods" in the definition.

17. In support of the proposal noted in paragraph 13 (d) above, it was observed
that the words "if supplied by the shipper" were unnecessary; for if the article
of transport or packaging was not supplied by the shipper 9 he would not suffer
loss and would therefore have no right of action. It was noted, on the other hand,
that since an article of transport might be supplied by a third partY9 such as a
freight forwarder, the deletion of these words would create a liability of the
carrier to a third party in such cases. It was also noted that, if these words
were deleted9 the weight of the article of transport might be considered as forming
part of the weight of the goods; this would affect the monetary limit of liability
where such limit was determined by reference to the weight of the goods. After
delibere,tion the Committee decided to retain the words "if supplied by the shipper".

18. The Committee adopted the following text:

"4. 'GOOds' includes live animals; where the goods are consolidated in a
container, pallet or similar article of transport or where they are packed ,
'goods' includes such article of transport or packaging if supplied by the
shipper."

ArtiCle 1, paragraph 5

"5. 'Contract of carriage' means a contract whereby the carrier agrees
with the shipper to carry by sea against paym~nt of freight 9 specified goods
from one port to another where the good.s are to be delivered."

* * *
19. The Committee considered the following proposals:
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(a) That the paragraph should be supplemented by the addition of the
following words: "By virtue of this contract, the consignee may exercise the
rights of the shipper and be subject to his obligations."

(b) That "contract of carriage" should be defined as a contract in writing.

(c) That the word "port" appearing in the definition should be replaced by
the word "place", or by the phrase "port or place".

(d) That the word "specified" in the definition should be deleted, or be
replaced in the English text by another appropriate word.

(e) That the words "where the goods are to be delivered" appearing at the
end of the definition should be deleted.

20. In support of the proposal noted in paragraph 19 (a) above, it was observed
that the addition to article 1, paragraph 5 of the words set forth in
paragraph 19 (a) would serve to clarify the rights of a consignee. Such rights
would currently be determined by the applicable national law, which might be
difficult to ascertain, or uncertain. In reply, it was noted that the draft
Convention was not an appro~riate instrument for defining the rights of the
consignee. It was also noted that the definition of a consignee's rights raised
complex issues, and that a consignee's rights and obligations need not, as implied
in the proposal under consideration, be identical with those of the shipper.
After deliberation, the Committee decided not to add the proposed wording to the
definition.

21. In support of the proposal noted in paragraph 19 (b) above, it was observed
that most contracts of carriage of goods by sea were in writing, and that therefore
"contract of carriage" should be defined as a contract in writing. It was
observed, however, that the adoption of this proposal would restrict the scope of
application of the Convention to written contracts. In the ocean carriage of goods
in certain regions, it was the practice not to enter into written contracts,
and such ocean carriage would, if this proposal were adopted, not be regulated by
the draft Convention. It was also noted that the use of ~odern methods of data
processing might result in the making of contracts of carriage which were not in
writing. After deliberation, the Committee decided that a requirement that the
contract of carriage be in writing should not be added to the definition.

22. In support ef the proposal noted in paragraph 19 (c) above, it was observed
that if the word "port" were retained as defining the terminal points of a cl:..rriage
of goods to which the draft Convention applied, the Convention might not apply to
the sea-leg of a carriage which originated or terminated elsewhere than at a port,
e.g. inland. In reply, it was noted that the draft Convention did not regulate
multimodal transport, and that an attempt to cover the sea-leg of a multimodal
carriage of goods in the draft Convention might create difficulties in the
preparation of a future convention regulating multimodal transport. The adoption
of this proposal might also lead to the application of the Convention to inland
transport, and create conflicts with national law regulating inland transport, or
with other transport conventions. After deliberation, the Committee decided to
retain the word "port" in the definition.

23. In support of the proposal noted in paragraph 19 (d) above, it was observed
that the term "epecLf'Led goods " appearing in the English text might be interpreted
to mean goods specifically listed in a bill of lading or other transport document.
If that interpretation were adopted, a carrier could avoid the application of the
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Yi7. 'Writing' includes, inter alia, telegram and telex.!!

(b) That the following paragraph should be added as a new paragraph 3, and
the existing paragraphs 3 to 6 be renumbered as paragraphs 4 to 7:
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Yi7. 'In writing' includes telegram and telex. i1

(a) That a new paragraph 7 be added to the article, reading as follows:

27. It was proposed that the following additions should be made to article 1:

Yi3. In this Convention, 'shipper' means any person by whom or in whose
name a contract for carriage by sea has been concluded with a carrier. Yi

* * *

"6. 'Bill of lading' means a document which evidences a contract for the
carriage of goods by sea and the taking over or loading of the goods by the
carrier, and by which the carrier undertakes to deli~er the goods against
surrender of the document. A provision in the document that the goods are to
be delivered to the order of a named person, or to order, or to bearer,
constitutes such an undertaking. H

Article 1, paragraph 6

115. 'Contract of carriage' means a contract whereby the carrier against. -,
payment of freight undertakes to carry goods by sea from one port to another. ,.

25. After deliberation, the Committee adopted the following text:

26. After deliberation, the Committee decided to retain this definition.

Convention to a carriage of goods by not issuing a transport document listing the
goods. After deliberation, the Committee decided to delete the word "speci.f'i.ed'",

24. In regard to the proposal noted in paragraph 19 (e) above, there was general
agreement that the words !!where the goods are to be delivered l1 appearing at the
end of the definition should be deleted.

28. In support of the addition of the new paragraph 7 set forth in paragraph 27 (a)
above, it was observed that the term "in writing" was used in several articles of
the draft Convention, and therefore needed clarification. On the other hand, it
was suggested that such a clarification should not be made by the proposed addition
to article 1, but that the term should be clarified when appropriate within those
articles in which the term appeared. After deliberation, the Committee decided to
include a definition of "writing", and adopted the following text:

29. In support of the addition of the new paragraph 3 set forth in paragraph 26 (b)
above, it was observed that the definition contained therein clarified the identity
of the shipper, which was sometimes 'lncertain. It was noted, however, that the
definition might create difficulties in certain cases. Thus, when the contract of
carriage was concluded by the consignee, the consignee would, under the proposed
definition, be the shipper. Again, a buyer under an F.O.B. contract who concluded
the contract of carriage would under the proposed definition be the shipper. After
deliberation, the Commi.ttee decided not to adopt this proposal.
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Article 2. Scope of application

Article 2, paragraph 1

"1. The provisions of this Convention shall be applicable to all
contracts for carriage of goods by sea between ports in two different States.
if:

i1(a) The port of loading as provided for in the contract of carriage is
located in a Contracting State. or

Ii(b) The port of discharge as provided for in the contract of carriage is
located in a Contracting State. or

"(c) One of the optional ports of discharge provided for in the contract
of carriage is the actual port of discharge and such port is located in a
Contracting State. or

";(d) The bill of lading or other document evidencing the contract of
carriage is issued in a Contracting State. or

ii(e) The bill of lading or other document evidencing the contract of
carriage provides that the provisions of this Convention or the legislation
of any State giving effect to them are to govern the contract. ii

* * *
1. The Committee considered the following proposals:

(a) That the existing introductory words of this paragraph should be deleted.
and be replaced by the following:

HThe provisions of this Convention shall be applicable to all contracts
of carriage of goods in so far as such contracts relate to or involve the
carriage of goods by sea between two different States, if;il

(b) That subparagraph (d) of this paragraph should be deleted.

2. In support of the proposal noted in paragraph 1 (a) above. it was observed
that the proposed new introductory words would ensure that the draft Convention
applied to the sea-leg of a multimodal carriage of goods. In reply. it was stated
that the draft Convention should not attempt to resolve difficulties which arose
from multimodal transport, since such difficulties could be appropriately resolved
only by a future convention dealing with multimodal transport. After deliberation.
the Committee decided to retain the existing introductory words of this paragraph.

3. In support of the proposal noted in paragraph 1 (b) above. it was observed that
the issuance of a bill of lading or other document evidencing a contract of
carriage in a Contracting State did not create a sufficiently close connexion
between the draft Convention and the contract of carriage to justify the application
of the Convention to the contract of carriage evidenced by such bill of lading or
other document. In reply. it was observed that it was desirable to give a very wide
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scope of application to the Convention 3 and that paragraph 1 (d) of article 2
served to widen the scope of application. After deliberation, the Committee decided
to retain paragraph 1 (d) of article 2.

4. After deliberation 3 the Committee decided to retain the existing text of this
paragraph.

Article 2, paragraph 2

;12. The provisions of paragraph 1 of this article are applicable without
regard to the nationality of the ship, the carrier~ the ship~er, the consignee
or any other interested person. 1i

* * *
5. The Committee considered the following proposals:

(a) That this paragraph should be deleted.

(b) That this paragraph should be retained. with the substitution of the words
"tihe provisions of this Convention" for the words "the provisions of paragraph 1
of this article".

(c) That the words lithe actual carrier il should be added after the words I1the
carrier'! •

6. In support of the proposal noted in paragraph 5 (a) above 3 it was observed
that the object sought to be achieved by paragraph 2 of article 2 i.e. the
application of the provisions of paragraph 1 of article 2 without regard to the
factors set out in paragraph 2 of article 2, was already ensured by the introductory
words of paragraph 1 of article 2. On the other hand, it was observed that it had
been decided in certain jurisdictions that the applicability of the draft
Convention depended on national rules of the conflict of laws 3 and that these rules
took into account the factors set out in paragraph 2 of article 2. Paragraph 2
was therefore intended to ensure that the draft Convention was given the scope of
application provided in paragraph 1 irrespective of national rules of the conflict
of laws.

7. It was also observed that it was desirable to ensure the application, not
merely of the provisions of paragraph 1 of article 1 3 but of the provisions of the
entire draft Convention~ irrespective of national rules of the conflict of laws.
and that the amendment noted in paragraph 5 (b) above to paragraph 2 of article 2
would secure this result. After deliberation~ the Committee decided to adopt this
amendment to paragraph 2 of article 2.

8. In support of the proposal noted in paragraph 5 (c) above. it was observed
that the term licarrier" as defined in the draft Convention did not include an
"actual carrier;;~ and that the nationality of the actual carrier should also be
irrelevant to the application of the draft Convention. After deliberation the
Committee decided to add to the paragraph the words "actual carrier l1 after the
words "the carrier 11 •

9. After deliberation, the Committee adopted the following text:
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"2. The provJ.sJ.ons of this Convention are applicable without regard to
the nationality of the ship, the carrier, the actual carrier, the shipper,
the consignee or any other interested person."

Article 2. paragraph 3

"3. A Contracting State may also apply, by its national legislation, the
rules of this Convention to domestic carriage."

* * *
10. The Committee considered a proposal that this paragraph should be deleted.

11. In support of the proposal to delete this paragraph, it was observed that the
paragraph was unnecessary because a Contracting State would in any event have the
power conferred by it. In reply, it was observed that the Federal Government of a
Federal State might not have such a power unless it was expressly conferred by a
clause such as this paragraph, and that its retention might therefore serve a
useful purpose. After deliberation, the Committee decided to retain the text of
the paragraph in the draft Convention, but to remove the text from article 2 and
place it among the final clauses of the draft Convention.

Article 2, paragraph 4

"4. The provisions of this Convention shall not be applicable to
charter-parties. However, where a bill of lading is issued pursuant to a
charter-party, the provisions of the Convention shall apply to such a bill of
lading where it governs the relation between the carrier and the holder of
the bill of lading."

* * *
12. The Committee considered the following proposals.

(a) That the term "charter-partyil should be defined.

(b) That the phrase "not being contracts of carriage" should be added at the
end of the first sentence of this paragraph.

(c) That the words "holder of the bill of lading" appearing at the end of the
second sentence of the paragraph should be replaced by the words "third-party holder
in good faith".

(d) That the words "not being the charterer" should be added at the end of
the second sentence of this paragraph.

(e) That the words "or quantity contracts" should be added at the end of the
first sentence of the paragraph, and that the words "or quantity contract" should
be added after the word llcharter-party" in the second sentence of the paragraph •

.'

13. In support of the proposal noted in paragraph 12 (a) above, it was observed
that while, under the introductory words of paragraph 1 of article 2 the draft
Convention was applicable to all contracts of carriage of goods by sea, under
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paragraph 4 of article 2 it was not applicable to charter-parties. It was
therefore necessary to clarify the scope of application of the draft Convention by
defining the term charter-party. Such a definition was also made necessary by the
fact that in certain jurisdictions the term charter-party did not have a settled
meaning. It was also observed that the exclusion of the application of the
Brussels Convention of 1924 to charter-parties under article 5 of that Convention
had created difficulties by reason of the absence in that Convention of a definition
of a charter-party. It was further observed that 3 in the absence of a definition
of "charter-partY"3 carriers might seek to avoid the application of the draft
Convention by issuing transport documents in the form of charter-parties.

14. In replY3 it was observed that the term ilcharter-party" had a well-established
meaning in m~ri.time law, and therefore did not need definition. It was further
observed that it was intended to exclude from the scope of application of the draft
Convention all charter-parties; since there was more than one form of charter-party,
it would be necessary to formulate a comprehensive defin~tion of cbarter-party,
which was a difficult task. It was also observed that in many jurisdictions there
had been no difficulty in ascertaining the meaning of the term "charter-party" for
the purposes of the Brussels Convention of 1924 even though that Convention did not
define the term, and that carriers had not sought to avoid the application of that
Convention by labelling their contracts of carriage as "charter-parties".

15. After de.Li.ber-at.Lon , the Committee decided that the term "charter-party" should
not be defined.

16. In support of the proposal noted in paragraph 12 (b) above, it was observed
that the addition of the proposed words would resolve uncertainties as to the scope
of application of the draft Convention in certain jurisdictions. After
deliberation, the Committee did not adopt this proposal.

17. In support of the proposals noted in paragraphs 12 (c) and 12 (d) above, it was
noted that the term "holder of the bill of lading" could be interpreted as covering
the charterer or his agents holding a bill of lading issued pursuant to a
charter-party. The text should therefore be modified to preclude such an
interpretation. There was general agreement that such a modification was desirable.
However, in regard to the proposal noted in paragraph 12 (c) above, it was observed
that its adoption might create difficulty in that the meaning of IIholding in good
f'adt h" was not clear. After deliberation, the Committee decided to add the words

l1not being the charterer\1 at the end of the paragraph.

18. In support of the proposal noted in paragraph 12 (e) above, it was noted that
quantity contracts were akin to charter-parties, and should therefore, like
charter-parties, be excluded from the scope of application of the draft Convention.
On the other hand, it was stated that the term II quantity contract" had no settled
meaning in maritime law, and that the inclusion of that term would create uncertainty
as to the scope of application of the draft Convention. After deliberation, the
Committee decided not to adopt this proposal.

19. After deliberation, the Committee adopted the following text:

ii4. The provisions of this Convention shall not be applicable to
charter-parties. However 3 where a bill of lading is issued pursuant to a

-68-



ion by
by the
tled

ntion
finition
ition
G

al.Lshed
aer
~ draft
~-party,
-r,
there
rU for
I.id not
~ that

should

'ved
! scope

it ..ras
vering

irable.
served
good
ords

that

ntion.
qed
~rtainty

Ghe

":'

charter-party, the provlslons of the Convention shall apply to such a bill of
lading if it governs the relation between the carrier and the holder of the
bill of lading, not being the charterer. VI

Proposed additions to article 2

20. The Committee considered the following proposals:

(a) That the following paragraph should be added as a new paragraph 5 of
article 2:

"5. Notwithstanding the preceding provlslons of this article, where a
bill of lading or similar document of title is not issued, the parties may
expressly agree that the Convention shall not apply, provided that a document
evidencing the contract of carriage is issued and a statement to that effect
is endorsed on such docum.ent and signed by the shipper."

(b) That the following paragraph should be added as a new paragraph 5 of
article 2:

"5. If a contract provides for future carriage of a certain quantity of
goods in successive shipments during an agreed period of time, each of the
shipments made shall nevertheless, for the purpose of this Convention, be
deemed to be governed by' a separate contract of carriage. However, where a
shipment is made under a charter-party, the provisions of paragraph 4 of this
article shall app.Iy , ¥i

21. In support of the proposal set forth in paragraph 20 (a) above, it was
observed that it was in the interests of both shippers and carriers to permit them
to exclude by agreement the application of the draft Convention to the carriage of
certain special types of cargo. It it were not possible to exclude the application
of the draft Convention, it would be very difficult for shippers to find carriers
willing to carry such cargo on suitable terms. Since under the proposed new
paragraph the parties were permitted to exclude the application of the draft
Convention only when no bill of lading had been issued, and since a shipper always
had a right under the draft Convention to obtain from a carrier a bill of lading,
the carrier would not be able to misuse this paragraph in order to prevent the
application of the draft Convention. In reply, it was stated that the shipper may
not always be in a SUfficiently strong bargaining position to demand a bill of
lading, and that the power given under the proposed new paragraph to exclude the
application of the draft Convention might therefore be abused by carriers. After
deliberation, the Committee decided not to adopt this proposal.

22, In support of the proposal set forth in paragraph 20 (b) above, it was
observed that the proposal was intended to cover the so-called "f'r-ame " contracts
which provided for the delivery of a very large quantity of goods in successive
shipments over an agreed period of time. Under the current definition of ficontract
of car-r i age " in article 1, paragraph 5, the view might be taken that such "f'r-ame "
contracts fell within that definition and were subject to the draft Convention.
However, it was desirable to exclude such contracts, which were concluded by
parties in an equal bargaining position, from the scope of application of the draft
Convention, while maintaining the applicability of the draft Convention to each
shipment made pursuant to the "frame" contract, provided such shipment was not
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under a charter-party. It was observed, on the other hand, that the provisions on
the scope of application of the draft Convention already secured the result sought
to be obtained through the proposed text. After deliberation, the Committee
decided to adopt the following text:

115. If a contract provides for future carriage of goods in a series of
shipments during an agreed period, the provisions of this Convention shall
apply to each shipment. However, where a shipment is made under a
charter-party, the provisions of paragraph 3 of this article shall apply."

•
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Article 3. Interpretation of the Convention

"In the interpretation and application of the provisions of this
Convention regard shall be had to its international character and to the need
to promote uniformity."

as on
ought;
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n 1.

* * *
The Committee considered the following proposals:

(a) That this article should be deleted.

-, ,

(b) That this article should be deleted, but that its substance should be
reproduced in the preamble to the draft Convention.

2. In support of the proposal to delete this article, it was observed that the
rule contained in it was self-evident. It was also observed that in certain
jurisdictions there. would be difficulty in including the article in legislation
implementing the draft Convention. In support of the proposal to delete the
article but reproduce its substance in the preamble, it was observed that the
paragraph only stated a desired objective, and this would be appropriately mentioned
in a preamble. In reply, it was observed that retention of the article in the body
of the Convention would help the courts in certain jurisdictions to interpret and
apply the draft Convention without having regard only to national legal rules. It
was also observed that an identical provision appeared as article 7 of the
Convention on the Limitation period in the International Sale of Goods. a/ After
deliberation, the Committee decided to ret~in this article. -

a/ A/CONF.63/15.
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'''PART II. LIABILI'I'Y OF THE CARRIER

"Article 4. Period of responsibility

Article 4, paragraphs 1 and 2

'11. 'Carriage of goods' covers the period during which the goods are in
the charge of the carrier at the port of loading, during the carriage and at
the port of discharge.

•

112. For the purpose of paragraph 1 of this article, the carrier shall
be deemed to be in charge of the goods from the time the carrier has taken
over the goods until the time the carrier has delivered the goods:
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H(a) By handing over the goods to the consignee; or

"(b) In cases when the consignee does not receive the goods, by placing
them at the disposal of the consignee in accordance with the contract or with
the law or with the usage of the particular trade, applicable at the port of
discharge; or

li(C) By handing over the goods to an authority or other third party to
whom, pursuant to law or regulations applicable at the port of discharge, the
goods must be handed over. i1

* * *
1. The Committee considered the following proposals:

(a) That the words "at the port of loading, during the carriage and at the
port of d.is charge ;" appearing at the end of paragraph 1 should be deleted.

(b) That the following language should be added to paragraph 1:

IIFor the purpose of this article 'port of loading' or 'port discharge'
shall include a terminal adjacent thereto used by the carrier when
performing the c8Triage of goods from or to such port even if the
terminal is sitv_~ted outside the port area. il

(c) That the following language should be added to paragraph 2 after
subparagraph (c) of that paragraph:

HI'There the goods are handed over to the consignee outside the port of
discharge, delivery shall be deemed to have taken place at the port of
discharge as provided in sUbparagraph (a)."

2. In support of the proposal noted in paragraph 1 (a) above, it was observed
that the deletion of the language specified in paragraph 1 (a) above would clarify
the points of time at which the responsibility of the carrier began and ended.
If that la~guage were retained, it might be necessary to ~ecide in certain cases
what were the exact geographic limits of ports of loading and ports of discharge
in order to determine whether carrier responsibility had beg~~ or whether it had
ended. Tne deletion of that language also eliminated 2 potential contradiction
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between paragraph 1 and parr;raph 2 of article 2 as to the period of responsibili t Jr •

Under paragraph 1, that period appeared to begin at the port of loadine; and to end
at the port of discharge, while under paragraph 2 it appeared to begin from the time
the carrier took over the goods and to end when he delivered the goods. On the
other hand, it was observed that the deletion of that language might lead to an
undesirable extension of the scope of appli~ation of the draft Convention when a
carrier had taken over the goods inland, or had delivered them inland. For in
such cases the introductory words of paragraph 2 might, in the absence of the words
proposed to be deleted in paragraph 1, be interpreted as meaning that carrier
responsibility for the inland stages of the transport was regulated by the draft
Convention, and thus create conflicts between the draft Convention and the
provisions of national law or other transport conventions applicable to inland
transport. After deliberation, the Committee decided not to adopt this proposal.

3. In support of the proposal noted in paragraph 1 (b) above, it was noted thac
the existing language of paragraph 1 of article 4 making the period of
responsibility commence at the port of loading and terminate at the port of
discharge might be ·too restrictive. Since carriers often used terminals adjacent
to such ports when performing the carriage of goods from or to such ports, it was
rearonable to apply the draft Convention to determine carrier liability during the
period when the goods were in the charge of the carrier at such t';rminals. It
was noted in reply that in some cases it might be difficult to determine whether
a terminal was or was not adjacent to a port, and that this would create
uncertainty as to the scope of application of the draft Convention. After
deliberation, the Committee decided not to adopt this proposal.

4. In support of the proposal noted in paragraph 1 (c) above s it was observed
that it was intended to pre~ent a conflict on the issue of carrier liability
between the rules of the draft Convention anu the rules of national law or other
transport conventions during the stage of inland transport when the goods were
delivered to a consignee inland. On the other hand, it was stated that the
proposal created a fictional place of delivery, and that a solution formulated in
terms of a fiction was undesirable. After deliberation, the Committee decided
not to adopt this proposal.

5. The Committee adopted the following text:

"PART II. LIABILITY OF THE CARRIER

"Article 4. Period of responsibility

"1. The responsibility of the carrier for the goods under this Conventiun
covers the period during which the carrier is in charge of the goods at the
port of loading, during the carriage and at the port of uischarge.

H2. For the purpose of' paragraph 1 of this article, the carrier shall be
deemed to be in charge of the goods from the time he has taken over the goods
until the time he has delivered the goods:

"(a) By handing over the goods to the consignee; or

lI(b) In cases where the consignee does not receive the goods from the
carrier, by placi~g them at the disposal of the consignee in accordance with
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n(c) By handing over the goods to an authority qr other third party to
whom, pursuant to law 0::1." regulations applicable at the port of discharge, the
goods must be handed over."
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"3. In the provisions of paragraphs 1 and 2 of this article, reference
to the carrier or to the consignee shall mean, in addition to the carrier or
the consignee, the servants, the agents or other persons acting pursuant to
the instructions, respectively, of the carrier or the consignee."

Article 4. paragraph 3

* * *

•

113. In paragraphs 1 and 2 of this article, references to the carrier or
to the consignee shall mean, in addition to the carrier or the consignee, the
servants or the agents, respectively, of the carrier or the consignee."

7. After deliberation, the Committee adopted the following text:

6. The Committee decided to delete the words "or other persons acting pursuant to
the instructions" as being unnecessary, since such persons would be either servants
or agents.
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"1. The carrier shall be liable for loss. damage or expense resulting
from loss of or damage to the goods, as well as from delay in delivery, if
the occurrence which caused the loss, damage or delay took place While the
goods were in his charge as defined in article 4) unless the carrier 9roves
that he, his servants and agents took al.l measures that could reasonably be
required to avoid the occurrence and its consequences."

"Article 5. General rules

* * *

Article 5. paragraph 1

(a) That the words "or the ship" should be added after the words "The carrier"
appearing at the beginning of this paragraph.

3. In support of the proposals noted in paragraphs 1 (b) and 1 (c) above, it was
observed that they were designed to extend the scope of the defence available to
the carrier under paragraph 1 of article 5. It was observed that under the
present language defining the scope of the defence, the carrier might not be
exonerated even where he proved that the circumstances causing the loss or damage

(b) That the words "or proves that even if these persons had taken all such
measures, such occurrence and consequences could not have been avoided" should be
added at the end of this paragraph.

(c) That after the proposed additional words, set forth in sUbpar~graph (b)
above, the following words should be added: "or proves that under the
circumstances no measures at all could be taken."

(d) That the words liThe carrier should be liable for loss, damage or expenses
resulting from loss of or damage to the goods, as well as from delay in de:d.vcry ... ll

at the commencement of the paragraph should be deleted, and be replaced by the words
"The carrier shall be liable for loss of or damage to the goods as well as for
delay in delivery ••• ",

2. In support of the proposal set forth in paragraph 1 (a) above, it was observed
that the addition of the proposed language would help to preserve the action in rem
against the sllip which was available in certain jurisdictions. It was also stated
that the proposed language appeared in the provision as to liability contained in
article 4 of the Brussels Convention of 1924, and should therefore be retained in
this paragraph. In reply, it was observed that the proposed language appeared in
article 4 of the Brussels Convention of 1924 in the context of excluding the
liability of the ship. While the words created no difficulty in that context, they
would create a difficulty if used in the context of imposing liability on the ship,
since actions in rem against the ship were unknown in many jurisdictions. It was
also noted that the right to arrest a ship in respect of a maritime Claim, which
was often ancillary to an action in rem, was already appropriately regulated by and
available under the International Convention relating to the Arrest of Sea-Going
Ships, Brussels, 1952. After deliberation, the Committee decided not to accept
this proposal.

1. The Committee considered the following proposals:
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112. Delay in delivery occurs when the goods have not been delivered at
the port of discharge provided for in the contract of carriage within the time
expressly agreed upon or, in the absence of such agreement, within the time
which it would be reasonable to require of a diligent carrier, having regard
to the circumstances of the case."
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Article 5, paragraph 2

ill. The carrier shall be liable for loss resulting from loss of or
damage to the goods, as well as from delay in delivery, if the occurrence which
caused the loss, damage or delay took place while the goods were in his charge
as defined in article 4, unless the carrier proves that he, his servants and
agents took all measures that could reasonably be required to avoid the
occurrence and its consequences. 1I

112. Delay in deliTery occurs when the goods have not been delivered at
the port of discharge provided for in the contract of carriage within the
time expressly agreed upon in writing or, in the absence of such agreement,
within the time which it would be reasonable to require of a diligent carrier,
having regard to thp. circumstances of the case. ii

"Ar-t i c.Le 5. Basis of liability

4. In support of the proposal set forth in paragraph 1 (d) above, it was observed
that the existing language in the paragraph which it was proposed should be deleted
was inelegantly drafted and excessively long. The proposed new.language was
clearer, and closer to the language used in corresponding provisions in other
transport conventions. It was noted, however, that the existing language had been
carefully harmonized by the UNCITRAL Working Group in the various language versions,
and should therefore be retained. It was also noted that, since the liability
under this paragraph differed from that imposed by corresponding provisions in
other transport conventions, it was natural that the language of this paragraph
should differ from the language in such corresponding provisions. After
deliberation, the Committee decided to adopt the following text:

were such that the carrier had no time or opportunity to take any measures whatever
to prevent loss or damage. On the other hmld, it was observed that the existing
language provided a defence to the carrier in such circumstances since, if no
measures could be taken by the carrier~ then no measures could reasonably be
required of the carrier. After deliberation, the Committee decided not to accept
these proposals.

5. The Committee considered a proposal that the words Hin writing" should be
deleted.

6. The Committee was agreed that, since the draft Convention did not, under
article 1, paragraph 5, require that a contract of carriage be in vITiting, it
was unnecessary to require in this paragraph that an express agreement as to the
period in which delivery was to take place should be in writing. The Committee
therefore decided to delete the words lIin writing" from the paragraph, and
adopted the 'following text:

.J
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* * *

i

1'4. In case of fire. the carrier shall be liable, provided the
claimant proves that the fire arose due to fault or negligence on the part
of the carrier, his servants or agents. 1l

The Committee considered the following proposals:

"In case of fire the carrier shall be liable. unless he proves that the
ship had appropriate means of averting it and that. when the fire occurred.
he, his servants and agents took all reasonable measures to avert it or to
limit its consequences, except where the claimant proves the fault or
negligence of the carrier, his agents or servants.(j

(b) That this paragraph should be replaced by the following paragraph:

(a) That this paragraph should be deleted;

Article 5. paragraph 3

Article 5. paragraph 4

il3. The person entitled to make a claim for the loss of goods may
treat the goods as lost when they have not been delivered as required by
article 4 within 60 days following the expiry of the time for delivery
according to paragraph 2 of this ar-t i.c.l.e , :'

8.

9. In support of the proposal to delete this paragraph. it was observed that
there was insufficient justification for creating an exception to the general rule
in paragraph 1 that the burden of disproving negligence lay on the carrier. It was
the carrier's agents who were present at the scene of the fire and had available to
them the evidence as to the cause of the fire and the measures taken to avoid or
combat the fire. It would in most cases be impossible for the shipper to prove
negligence on the part of the carrier. and the present rule in paragraph 4 was
therefore unfair to the claimant. It was also observed that no similar rule
placing the burden of proving the carrier's negligence in case of damage caused by
fire on the claimant existed in other transport conventions.

7. After deliberation. the Committee decided to retain the text of this
paragraph.

. .
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10. The Committee did not accept the proposal for deletion of the paragraph for
the following reasons: (a) for the claimant, it represented an advance on the
current position under the Brussels Convention of 1924 where the carrier was exempt
from liability for damage caused bv fire unless caused by the actual fault or
privity of the carrier; (b) the person who had most reason to fear a fire on board
ship was the carrier. since he would suffer heavy loss if the ship itself was
damaged; the carrier would therefore always take reasonable precautions to avoid a
fire even in the absence of liability to the claimant; (c) although it might be
difficult for the claimant to prove the carrier's negligence when the fire
originated in the cargo holds and the fire might thus have originated from the
cargo itself. it would be relatively easy to prove the carrier's negligence if the
fire originated in the engine room or the crew accommodation; (d) paragraph 4 in
its present form was the result of a carefully elaborated compromise in the
Ul~CITRAL Working Group on International Legislation on Shipping. which created a
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balance between all the liability provisions of article 5, and that this compromise
should therefore be retained. In this connexion~ the Commi~tee noted that the
UrlCTAD Working Group on International Shipping Legislation had not suggested the
deletion of paragraph 4.

11. In support of the proposal to substitute the wording set forth in
paragraph 8 (b) above for the exi~ting wording of paragraph 4~ it was argued that~

while it was necessary to maintain a compromise which created a balance between
all the liability provisions in the article~ the proposed sUbst~tution would result
in a fairer compromise. Under the proposed new wording~ the burden placed on the
carrier could be conveniently discharged by him~ while it was nevertheless open to
the shipper to make the carrier liable by affirmatively proving the carrier's
negligence.

12. There was no consensus in the Committee in favour of the proposed new wording
and the Committee~ after deliberation~ decided to adopt the following text:

114. In case of fire 3 the carrier shall be liable, provided the
claimant proves that the fire arose from fault or neglect on the part of
the carrier~ his servants or agents.1!

Article 5. paragraph 5

il5. With respect to live animals~ the carrier shall be relived of his
liability where the loss~ damage or delay in delivery results from any
special risks inherent in that kind of carriage. lihen the carrier proves
that he has complied with any special instructions given him by the shipper
respecting the animals and that~ in the circumstances of the case 9 the
loss~ damage or delay in delivery could be attributed to such risks, it shall
be presumed that the loss~ damage or delay in delivery was so caused unless
there is proof that all or a part of the loss~ damage or delay in delivery
resulted from fault or negligence on the part of the carrier~ his servants
or agents."

13. The Committee considered a proposal that this paragraph should be deleted.

14. In support of the proposal to delete this paragraph~ it was observed that
carrier liability in respect of live animals was adequately covered by the rules
of article 5. paragraph l~ and that special provision for such liability was
unnecessary. In particular~ it was observed that the general defence given to
the carrier under article 5~ paragraph l~ to a claim in respect of loss of or damage
to goods was adequate to meet a claim for loss of or damage to live animals~ and
that the special defences gi.ven under this paragraph were unnecessary.

15. In opposition to deletion it was observed that the carriage of live animals
carried with it special risks of loss of or damage to the animals~ and that special
regulation of carrier liability for such carriage was necessary. It was noted that
other transport conventions contained special regUlation of carrier liability for
such carriage. The view was also expressed that this paragraph was formulated by
the lli~CITRAL Working Group on International Legislation on Shipping after long
deliberation as part of the compromise on the liability provisions within article 5~

and should therefore be retained.
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Article 5. paragraph 6
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"6. The carrier shall not be liable for loss, damage or delay in
delivery resulting from measures to save life and from reasonable measures
to save property at sea.

115. With respect to live animals, the carrier shall not be liable
for loss, damage or delay in delivery resulting from any special risks inherent
in that kind of carriage. When the carrier proves that he has complied with
any special instructions given him by the shipper respecting the animals
and that, in the circumstances of the case, the loss, damage or delay in
delivery could be attributed to such risks, it shall be presumed that the
loss, damage or delay in delivery was so caused unless there is proof that
all or a part of the loss, damage or delay in delivery resulted from fault
or neglect on the part of the carrier, his servants or agents."

liThe carrier shall not be liable, except in general average and
salvage, where the loss, damage or delay in delivery resulted from measures
to save life or reas(:mable measures to save property at sea. if

* * *

(a) That the paragraph should be deleted and replaced by the following
paragraph:

(b) That the existing text should be retained, but that the word
"z-easonabt.e'' qualifying "measures to save proper-ty" should be deleted.;

(c) That the words "or to preserve heaLt.h'' should be added immediately after
the word "life li

•

18. In support of the proposal set forth in paragraph 17 (a) above, it was
observed that the present wording of this paragraph seemed to free the carrier
from his obligation to make a contribution in general average or salvage when
the type of loss or damage to the cargo interests for which the carrier was
normally obligated to make a contribution in general average or salvage resulted
from "measur-es to save life fi or "r'easonab.Le measures to save property at sea.".
This proposal was intended to make it clear that in such a case the carrier
remained bound to make the appropriate general average or salvage contribution.
However, the view was expressed that, since the draft Convention in article 24
contained an express provision on general average, a proposal intended to protect
rights which might exist against the carrier in respect of general average or
salvage contributions should be considered in connexion with that article. The
Committee, however, decided to adopt the proposed SUbstitution of the word Horll
for the word "and' appearing between lilife i i and "t'rom" in paragraph 6, since it was
not the intention to exclude liability only in the case of an attempt to save both
life and property.

17. The Committee considered the following proposals:

16. After deliberation, the Committee decided to adopt the following text:

• •
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19. In support o~ the proposal noted in paragraph 17 (b) above, it was observed
that it would be di~~icult to determine whether measures taken by a carrier to save
property at sea were or were not reasonable; this would create uncertainty as to
carrier liability in cases o~ attempts to save property at sea. Further, since
the exclusion o~ carrier liability was an incentive to carriers to save property
at sea, uncertainty as to the limits o~ the exclusion might have the unfortunate
result o~ dissuading carriers ~rom attempting to save property at sea.

20. On the other hand, it was observed that the saving o~ property at sea was not
as important as the saving o~ li~e; while it was important to have an absolute
exclusion of liability when a carrier attempted to save li~e, no such exclusion
was required when the carrier attempted to save property. Further, it was
necessary to ensure a balancing o~ interests by the carrier when attempting to
save property at sea between tl1e value o~ the property which might be saved, and
the loss that such an attempt might cause to shippers or consignees; the word
"reasonab.Le" secured this result. Otherwise, the carrier. could without incurring
liability, attempt to save property o~ low value while causing heavy loss to
shippers and consignees through the attempt. A~ter consideration o~ the arguments
set ~orth in paragraphs 19 and 20 above, the Committee decided to retain the word
"reasonabj.e" .

21. In support o~ the proposal noted in paragraph 17 (c) above, it was observed
that carrier liability should be completely excluded ~or loss or damage caused by
an attempt by a carrier to preserve the health o~ a person as an incentive to
carriers to attempt the preservation o~ health. In reply, it was noted that if
the attempt to preserve health ~ormed part o~ an attempt to save li~e, the carrier
would be protected under the existing wording o~ the paragraph. If, however, the
attempt to preserve health was made when there was no danger to li~e, there were
insu~~icient grounds ~or excluding liability. A~ter deliberation, the Committee
decided not to adopt this proposal.

22. The Committee adopted the ~ollowing text:

.16. The carrier shall not be liable, except in general average, where
loss, damage or delay in delivery resulted ~rom measures to save life or from
reasonable measures to save property at sea."

. Article 5. paragraph 7

1l7. Where ~ault or negligence on the part of the carrier, his servants
or agents, concurs with another cause to produce loss, damage or delay in
delivery the carrier shall be liable only ~or that portion o~ the loss,
damage or delay in delivery attributable to such ~ault or negligence,
provided that the carrier bears the burden o~ proving the amount o~ loss,
damage or delay in delivery not attributable thereto. f7

* * *
23. The Committee considered the ~ollowing proposals:

(a) That this paragraph should be deleted;
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(b) That the words ;iWhere fault or negligence ;; appearing at the
beginning of the paragraph should be replaced by the words ii\Vhere fault or
negligence actual or presumed under this article ... '";

(c) That the paragraph should be redrafted as follows:

"7. Where damage results from the conjunction of fault or negligence
on the part of the carrier~ his servants or agents and an occurrence which
he could not avoid, with consequences he could not prevent~ the carrier
shall be liable only for that portion of the damage attributable to such
fault or negligence~ if he establishes which portion of the damage is not
attributable t.her-et.o ;"

(d) That the word "concur-s" should be replaced in the English version by the
word "contributes'; ~ or the word "combfnea'",

(e) That the words "bears the burden of proving" should be replaced in the
English version by the word "proves:".

24. In support of the proposal noted in paragraph 23 (a) above it was observed that
the rule contained in paragraph 7 of article 5 was inconsistent with the rules
applicable under some legal systems in the circumstances covered by the said
paragraph 7. For under some legal systems~ the liability of the carrier~ his
servants and agents, and the liability of the other person whose conduct concurred
to cause the loss~ was joint and several~ and liability was not apportioned as was
the case under this paragraph. It was also observed that such joint and several
liability was convenient for the claimant~ since he could recover full compensation
from the carrier. Under the rule contained in this paragraph, on the other hand~

the claimant would have to sue a person other than the carrier in respect of a
portion of the loss, and it might be difficult to obtain jurisdiction over, or
recovery from~ that other person.

25. The view was expressed~ however~ that the rule contained in this paragraph was
reasonable, since it would be unfair to make the carrier liable for any portion of
the loss, damage or delay in delivery proved by the carrier not to be attributable
to his fault or negligence. It was also observed that the rule ~ontained in this
paragraph was also contained in other Conventions~ e.g. article 17~ paragraph 5. of
the C~ffi Convention~ and article 4 of the International Convention for the
Unification of Certain Rules of Law relating to Collisions between Vessels~

Brussels~ 1910. After deliberation~ the Committee decided to retain the substance
of this paragraph.

26. In support of the proposal noted in paragraph 23 (b) above, it was observed
. that its purpose was to clarify that the rule contained in the paragraph applied not
only when fault or negligence of the carrier was affirmatively proved~ but also
when such fault or negligence was presumed under paragraph 1 of article 5. On the
other hand, it was stated that such clarification was unnecessary. After
deliberation) the Committee decided not to adopt this proposal.

27. The Comrnittee considered the proposal noted in paragraph 23 (c) above, but~

after deliberation~ did not adopt it.
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28. After deliberation, the Committee decided to adopt the two drafting proposals
set forth in paragraphs 23 (d) and 23 (e) above, and adopted the following text:

"7. Where fault or neglect on the part of the carrier, his servants
or agents, combines with another cause to produce loss, damage or delay
in delivery the carrier shall be liable only to the extent that the loss,
damage or delay in delivery is attributable to such fault or neglect,
provided that the carrier proves the amount of loss, damage or delay in
delivery not attributable thereto."

•
Proposed addition to article 5

29. The Committee considered a proposal to add the paragraph set forth below to
article 5 as a new paragraph 4, and to renumber the existing paragraphs 4 to 7 as
5 to 8. The proposed paragraph was to be placed within square brackets to
indicate that it had not been finally adopted by the Commission, but that it was
being submitted for consideration to any future Diplomati0 Conference which
might consider the text of the draft Convention.

1"4. Notwithstanding the provisions of paragraph 1, the carrier shall
not be liable for loss, damage or expense arising or resulting from any act,
neglect or default of the master, other members of the crew and the pilot
in the navigation of the ship."! bl

30. In support of this proposal, it was observed that the proposal only
contemplated retention in favour of the carrier of a defence for neglect or
default in navigation; the defence available to the carrier under article 4 (2) (a)
of the Brussels Convention of 1924 for neglect or default in the management of
the ship was not retained. It was observed that the exclusion of a defence for
neglect or default in navigation would have adverse consequences for shippers.
As a result of the shift in risk allocation thereby created, the carrier would
be compelled to take out increased liability insurance to cover his increased
liability. This increase in the carrier's costs would be passed on to the
shipper in the form of increased freight rates. Since liability insurance was
more expensive than cargo insurance, there would not be a corresponding decrease
in the costs of shippers resulting from the decrease in the extent of cargo
insurance cover taken out by shippers. Further, it was more convenient for
shippers to take out cargo insurance directly with insurers of their choice, from
whom they could obtain reimbursement directly, rather than obtain insurance
indirectly through liability insurance taken out by carriers. Attention was also
drawn to resolution 9 (VII) adopted by the UNCTAD Committee on Invisibles and
Financing related to Trade at its seventh session which had endorsed "the
conclusion ••• that maintaining the present system of cargo insurance is essential
and cannot be dispensed with, and that any radical shift in risk allocation
from cargo insurance to carrier's liability would be particularly detrimental to
the interests of developing countries". It was also noted that, since an error
in nav~gation endangered the ship, a carrier would have a strong incentive to

bl This proposal was submitted by the representatives of the Federal Republic
of Germany, Japan, the United Kingdom of Great Britain and northern Ireland and
the Union of Soviet Socialist Republics.
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prevent default in navigation even though the defence was excluded and he was
not liable to the shipper for loss caused by such default. It was further
observed that the hazards to navigation arising in the course of ocean voyages
had not significantly decreased in recent times, and that the retention of the
exception was therefore justified.

31. On the other hand, it was observed that there was no information on the basis
of which it could be concluded that transport costs would increase as a result of
the change in risk allocation created by the exclusion of the defence. Even if
such costs were to increase, it was estimated that the increase would be of a
very low order. It was further observed that the vie~r noted above of the UNCTAD
Committee on Invisibles and Financing related to International Trade had referred
to a "radical" shift from cargo insurance to carrier's liability. In the context
of the UNCTAD Secretariat Study (TD/B/C.3/120) to which the resolution referred j

by a "radical" shift was meant a shift from a system of fault liability to a
system of absolute liability and an insured bill of lading. The change made by
the deletion of the defence of default in navigation could not therefore be
described as a "radical" shift. It was further observed that modern navigational
aids had almost eliminated the hazards to navigation in the course of ocean
voyages, and that the defence was there+'"re an anachronism. The observation was
also made that the exclusion of a defen~e ~or default in navigation was part of the
compromise creating an acceptable balance .lithin the liability provisions of
article 5, and that such exclusion should therefore be maintained.

32. After deliberation, the Committee decided not to adopt this proposal.

33. The representative of the USSR stated that he did not accept this
decision of the Committee, and reserved his position on the issue of "error in
navigation".
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"Art.Lc.l.e 6. Limits of liabi+ity

ilAlternative A

"1. The liability of the carrier according to the provasa.ons of article 5
shall be limited to an amount equivalent to ( ••• ) francs per kilo of gross
weight of the goods lost, damaged or delayed."

"Alternative B

"r. (a) the liability of the carrier for loss of or fiamage to goods
according to the provisions of article 5 shall be limited to an amount
equivalent to ( .•• ) francs per kilo of gross weight of the goods lost or
damaged.

......-r"

"(b) The liability of the carrier for delay in delivery according to the
provisions of article 5 shall not exceed !doublei the freight. . •

l1(c) In no case shall the aggregate liability of the carrier, under both
subparagraphs (a) and (b) of this paragraph, exceed the limitation which would
be established under subparagraph (a) of this paragraph for total loss of the
goods with respect to which such liability was incurred."

"Alternative C

"I. The liability of the carrier according to the provJ.sJ.ons of article 5
shall be limited to an amount equivalent to ( ••• ) francs per package or other
shipping unit or ( ••• ) francs per kilo of gross weight of the goods lost,
damaged or delayed, whichever is the higher.

112. For the purpose of calculating which amount is the higher in
accordance with paragraph 1 of this article, the following rules shall apply:

11(a) 1;Jhere a container , pallet or similar article of transport is used to
consolidate goods, the package or other shipping units enumerated in the bill
of lading as packed in such article of transport shall be deemed packages or
shipping llilits. Except as aforesaid the goods in such article ~f transport
shall be deemed one shipping unit.

"(b) In cases where the article of transport itself has been lost or
damaged, that article of transport shall, when not owned or otherwise supplied
by the carrier, be considered one separate shipping unit."

IIAlternative D

:f
t

"I. (a) The liability of the carrier for loss of or damage to goods
according to the provisions of article 5 shall be limited to an amount
equivalent to ( .•. ) francs per package or other shipping unit or ( ••• ) francs
per kilo of gross weight of the goods lost or damaged, whichever is the
higher.

iI(b) The liability of the carrier for delay in delivery according to the
provisions of article 5 shall not exceed:
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"(e) In no case shall the aggregate liability of the carrier, under both
subparagraphs (a) and (b) of this paragraph, exceed the limitation which would
be established under subparagraph (a) of this paragraph for total loss of the
goods with respect to which such liability was incurred.

"2. For the purpose of calculating which alLount is the higher in
accordance with paragraph 1 of this article~ the following rules shall apply:

variation Y: an amount equivalent to (x-y) a/ francs per package or
other shipping unit or (x-y) francs per kilo of gross weight of the goods
delayed~ whichever is the higher.

variation X: /double/ the freight;

"(b) The liability of the carrier for delay in delivery according to the
pr ov.i s i ona of article 5 shall not exceed / double/ the freight.

"2. Where a container, pallet or similar article of transport is used to
consolidate goods~ limitation based on the package or other shipping unit shall
not be applicable. ll

"{a ) 'ilhere a container, r;llllet or similar article of transport is used to
consolidate goods, the package or other shipping units enumerated in the bi~l

of ~ading as packed in such article of transport shall be deemed packages or
shipping units. Except as aforesaid the goods in such article of transport
shall be deemed one shipping unit.

"A franc means a unit consisting of 65.5 milligrC!.!lls of gold of millesimal
fineness 900.

"Alternative E

"(c) In no case shall the aggregate liability of the carrier, under both
subparagraphs (a) and (b) of this paragraph~ exceed the limitation which would
be established under subparagraph (a) of this paragraph for total loss of the
goods with respect to which such liability was incurred.

The following paragraphs apply to all alternatives:

"(b) In cases where the article of transport itself has been lost or
damaged, that article of transport shall~ when not OWfi~U or otherw~se supplied
by the carrier, be considered one separate shipping unit.1!

ill. (a) The liability of the carrier for loss of or damage to goods
according to the provisions of article 5 shall be limited to an amount
equivalent to ( ••• ) f'rancs per package or other shipping unit or ( .•. )
francs per kilo of gross weight of the goo.Is lost or damaged, whichever is
the higher.

"a/ It is assumed that the (x-y) will represent lower limitations on
liability than those established under subparagraph 1 (a)."

, .

, .



"The amount referred to in paragraph 1 of this article shall be converted
into the national currency of the State of the court or arbitration tribunal
seized of the case on the basis of the official value of that currency by
reference to the unit defined in the preceding paragraph of this article on
the date of the judgement or arbitration award. If there is no such official
value, the competent authority of the State concerned shall determine what
shall be considered as the official value for the purposes of this Convention."

* * *
1. The Commission considered the following issues in relation to this article:

(a) Whether the monetary limit of carrier liability should be formulated in
terms of the single criterion of the weight of the goods~ or in terms of the dual
criteria of weight and "package or other shipping unit".

(b) Whether the monetary limit of carrier liability for loss, damage or
expense resulting from delay in delivery should be formulated in terms of the same
criterion used for formulating the limit for loss~ damage or expense resulting
from conduct of the carrier other than delay in delivery, or in terms of a
different criterion.

(c) Whether the "gold franc" should be retained as the unit of account for
specifYing the monetary limit under the article.

(d) Whether this article should include a provision under which the limit of
liability specified in the article could be modified by a declaration by the
shipper of the value of the goods.

(e) Whether the article should contain a special proVJ.s~on regulating the
monetary limit of liability when a container, pallet or similar article of transport
was used to consolidate goods.

Single criterion or dual criteria

2. In regard to the issue noted in paragraph 1 (a) above, the view was expressed
that formulation of the monetary limit in terms of the single criterion of weight
was preferable. That criterion was easy to apply in practice. Further, it had
been adopted in other transport conventions i. e. the CIr-1, 1/ CMR 2/ and Warsaw
Conventions~ 3/ and its application under those Conventions had not created
difficulty. The main objection to the adoption of this criterion was that the
application of a monetary limit based on it to cargo of low weight but high value
resulted in the claimant receiving insufficient compensation. However, this
difficulty cOlud be resolved by:

1/ International Convention concerning the Carriage of Goods by Rail. Berne,
25 October 1962. This Convention will hereinafter be referred to as the CIM
Convention.

2/ Convention on the Contract for the International Carriage of Goods by Road.
Geneva, 19 May 1956. This Convention will hereafter be referred to as the CMR
Convention.

)} Convention for the Unificat:i.on of Certain Rules relating to International
Carria~e by Air. Warsaw~ 12 October 1929. This Convention will hereinafter be
referred to as the Warsaw Convention of 1929.
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(c) By adding a provision to the Convention under which, by declaring the
value of the goods in a bill of lading or other transport document, the shipper
could exclude the monetary limit.

(a) Insuring the goods to cover their actual value; or

"The liability of the carrier according to the provlslons of article 5
shall be limited to an amount equivalent to /-3 7 units of account
/(30) francs! per kilo of gross weight of the goods lost, damaged or delayed,
but the limit shall in no case be less than /1,000/ units of account
Lio ,000 franc~." !:J

-87-

~. After deliberation, the Committee expressed its preference for a provision
formulating the monetary limits of limitation in terms of the dual criteria of
weight and package or other shipping unit. However, in view of the fact that there
was considerable support in the Committee for the single criterion of the weight of
the goods, the Committee was of the view that the draft Convention to be submitted
to a Conference of Plenipotentiaries should also set forth an alternative provision,
under which the limit of liability was formulated in terms of the weight of the
goods.

(b) Establishing a minimum monetary amount payable by the carrier, even
though the amount payable by the carrier under the normal rule of limitation would
fall below such minimum amount. The following proposal was made for establishing
such a minimum amount:

4/ The figures were inserted in this proposal for illustrative purposes only.

5/ Protocol to amend the International Convention for the UnifiC8tion of
Certain Rules of Law relating to Bills of Lading, signed at Brussels on
25 August 1924. Brussels, 23 February 1968. This Convention will hereinafter be
referred to as the Brussels Protocol of 1968.

The proposal was also supported on the ground that one of the criteria used
for calculating the freight was the weight of the goods, a higher freight being
payable for goods of greater weight. Since a low freight was payable for goods of
low weight it was not unreasonable that in the case of such goods the monetary
limits of the carrier's liability should also be low. The view was also expressed
that the term "package or unit" used in article 4 (5) of the Brussels Convention of
1924 had been given different interpretations in different jurisdictions, and that
the continued use of this or a similar term would impede the harmonization of the
law.

3. On the other hand, it was observed that the adoption of the dual criteria of
weight and ilpackage or other shipping unit" was more equitable from the point of
view of the claimant. It resulted in the claimant obtaining adequate compensation
in the case of cargo of low weight but having high value. Further, with the dual
criteria, the claimant had thp ~~tion of using that criterion which resulted in his
receiving higher compensat i.« 'J'le solution of dual criteria had been adopted in
article 2 (a) of the Bruss :If .'jtocol of 1968 5/ as an acceptable compromise, and
should be retained. -
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5. In regard to the issue noted in paragraph 1 (b) above, it was observed that
there were several considerations supporting the adoption of a different criterion
for formulating the monetary limits of carrier liability in the case of delay in
delivery, and, in particular, for formulating those limits as a function of the
freight payable for the carriage of the goods delayed. It was noted that, in
general, loss caused by delay in delivery, as opposed to loss caused by other
conduct of the carrier, was not covered by marine cargo insurance. In case of such
loss, the shipper or consignee would have to obtain recourse f~om the carrier, and
not from an insurer. It was therefore not unreasonable to adopt a different
criterion for the formulation of the limit in the case of delay, and to formulate
the limit in terms of a function of the freight. The view was also expressed that
one factor taken into account in calculating the amount of the freight was the
estimated duration of the carriage. If this duration was prolonged, resulting in
delay in delivery, it was reasonable to link the compensation payable by the
carrier to the amount of the freight. Attention was also drawn to the fact that
article 5, paragraph 3, of the draft Convention permitted a person entitled to the
goods to treat them as lost after a delay in delivery of 60 days; compensation
after such a delay would therefore be calculated on the basis of a total loss of
the goods. It was therefore suggested that, if the delay in delivery was less
than 60 days, compensation on a different basis was appropriate. It was further
observed that in certain jurisdictions the carrier was currently not liable for
delay, and that its imposition cast a new and heavy burden on the carrier. It
was therefore fair that his liability should be more limited than for loss or
damage caused otherwise than by delay, and a limitation by reference to the freight
was reasonable.

6. On the other hand, it was observed that the consequences for the consignee of
delay in delivery, and loss of or damage to the goods caused otherwise than by
delay in delivery, were identical) that is, he suffered economic loss. The economic
loss caused by delay in delivery could be as serious as that caused otherwise than
by delay. It was also observed that if loss caused by delay in delivery was not
covered by marine insurance and could only be recovered by recourse against the
carrier, this was a reason for specifying a limit of liability which would provide
a shipper with full cOllipensation; freight, however, would not provide adequate
compensation. The view was also expressed that the proposals to limit the
compensation payable by the carrier to the freight were linked to the view that
freight was a fair measure of the costs incurred by the carrier in transporting
the goods, ~nd reflected a policy that the carrier should not be liable beyond the
extent of such costs. However, the costs to the shipper resulting from delay in
delivery were unrelated to the freight, and from the point of view of the shipper
there was no justification for limiting his compensation to the freight.

7. After deliberation, the Committee decided to formulate the monetary limit of
liability in case of loss, damage or expense reSUlting from delay in delivery on the
basis of a criterion different from that used for the formulation of the limit
in the case of loss of or damage to the goods resulting from the conduct of the
carrier other than delay in delivery. The Committee also decided to formulate the
monetary limit for delay as a function of the freight.
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(b) That the "gold f:'anc ll should be replaced by the special drawing right of
the Irrtez-nat.Lone.L Monetary Fund as the unit of account for the purposes of
article 6.

Declaration of value of goods

8. At the commencement of its deliberations on the issue set forth ~n

paragraph 1 (c) above~ the Committee considered a statement from the observer from
the International Monetary Fund on the nature of the special drawing right of the
International Monetary Fund, and on the possibility of its use as a unit of account
for the purposes of article 6 of the draft Convention.

(a) That the "gold franc ll should be retained in the draft Convention as a
unit of accour!~ for the purposes of article 6, but that the question as to what vlas
to be the unit of account should be finally determined at the Diplomatic Conference
which would consider the draft Convention.

11. After consideration of the alternative proposals, the Committee decided to
delete the "gold franc" as the unit of account for the purposes of article 6, and
to leave the determination of the unit of account to the diplomatic conference
which would consider the draft Convention.

6/ Montreal Protocol No. 4 to amend the Convention for the Unification of
Certain Rules relating to International Carriage by Air, signed at Warsaw on
12 October 1929, as amended by the Protocol. Done at The Hague on 28 September 1955.

(c) That the solution in article VII of the Montreal Protocol No. 4 to amend
the Warsaw Convention, 6/ under which states members of the International Monetary
Fund accepted the special drawing right as the unit of account, while States not
members of the International Monetary Fund accepted a unit of account based on gold~

should be adopted for the purposes of article 6.

12. In regard to the issue noted in paragraph 1 (d) above, it was observed that
the absence of a provision in article 6 under which the monetary limit of liability
specified in the article could be modified by a declaration by the shipper of the
value of the goods would m~~e the article void in certain jurisdictions as being
contrary to pUblic policy. It was stated that article 4 (5) of the Brussels
Convention of 1924 contained a provision under which a shipper could exclude the
monetary limit of liability by a declaration of value, and that a similar provision
should be added to article 6.

9. The Committee considere~ the following proposals:

10. There was wide agreement that gold was not an acceptable basis for a unit of
account because of current fluctuations in the price of gold~ and because the
rates of conversion of gold values into national currencies were often not
established. The Committee noted, however~ that the replacement of the "gold
franc 1i by the special drawing right of the International Monetary Fund would create
difficulties for those States not members of the Fund. In regard to the proposal
to adopt the solution contained in article VII of the Montreal Protocol No. 4 to
amend the Warsaw Convention, the view was expressed that this solution was not
satisfactory as it did not achieve uniformity as to the unit of account.
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(b) To insert this provision in article 6.

-90-

(a) That by making a declaration of value, the shipper would be empowered to
unilaterally exclude the monetary limit of liability specified in the article; or

(b) That the monetary limit of liability would be modified only if the
carrier agreed to such a modification subsequent to the declaration of value.

13. It was observed, on the other hand, that the proposal noted above was capable
of two interpretations:

(a) To adopt a provision enabling the shipper and carrier by agreement to
exclude the monetary limit of liability specified in article 6; and

In support of the interpretation set forth in paragraph 13 (a) above, it was
observed that the object of the proposal wotud be rendered nugatory if the carrier
were free to refuse to accept a higher monetary limit of liability subsequent to
the declaration of value. On the other hand~ it was observed that in the case of
a declaration of value under Article 4 (5) of the Brussels Convention of 1924,
there would in effect be an agreement between shipper and carrier to modify the
monetary limits of liability SUbsequent to a declaration of value. For the
carrier would in most cases stipulate a higher freight rate as a condition for
carrying goods whose value was declared. If that higher rate was accepted by
the shipper, there would in effect be an agreement by which the monetary limit of
liability was waived by the carrier in return for the payment of a higher freight
rate by the shipper.

14. The view was also expressed that the addition of a specific provision in
article 6 enabling the parties by agreement to modify the monetary limit of
liability upon a declaration of value by the shipper was unnecessary and
illldesirable. Under article 23 5 paragraph 2 5 a carrier was free to increase his
obligations~ and an exclusion of the monetary limit of liability would form an
increase of the carrier's obligations. The insertion of a specific provision in
article 6 enabling the parties to exclude the monetary limits upon a declaration
of value by the shipper might lead to an inference that that was the only
permissible method of excluding the monetary limit. whereas other circumstances
in which the limit might be validly excluded in terms of article 23, paragraph 2,
could be envisaged. On the other hand, it was noted that the interpretation of
article 23~ paragraph 2, as enabling the exclusion of the monetary liFit of
liability was not immediately apparent on a reading of that paragraph. It would
therefore be useful to insert a specific provision in article 6 enabling the
parties to exclude the monetary limit of liability.

Special provisions for unitized cargo

15. After deliberation, the Committee decided:

16. In regard to the issue noted in paragraph 1 (e) above 5 it was observed that
it was undesirable to include in the article special provisions on unitized cargo,
such as paragraph 2 of alternative C, paragraph 2 of alternative D and paragraph 2
of alternative E5 as such provisions impeded the modernization of container
carriaee. There was wide agreement 5 however 5 that if the double criteria of weight
and iipackage or other shipping unit" were adopted for formulating the monetary
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limits of liability~ it was necessary to make special provision as to the monetary
limit of liability in cases of unitized cargo, i.e. where the goods were
consolidated in a container~ pallet or similar article of transport.

17. The view was also expressed that the language of the provision regulating the
monetary limit of liability in cases of unitized cargo in paragraph 2 (a) of
alternatives C and D needed clarification in that it was unclear whether an
enumeration by the shipper of packages or units contained in an article of
transport would determine the monetary limit of liability even though the carrier
had not agreed to that enumeration. It was observed, however, that an
enumeration~ if made by the shipper~ would be made pursuant to ~rticle 15,
paragraph 1 (a)~ of the draft Convention, and that if the carrier did not agree to
the enumeration, he could thereupon enter a reservation under article 16.

18. After deliberation~ the Committee decided to include in the article a
provision identical with paragraph 2 (a) of alternatives C and D of article 6.

19. The Committee adopted the following text:

I1Article 6. Limits of liability

Ill. (a) The liability of the carrier for loss of or damage to goods
according to the provisions of article"S shall be limited to an amount
equivalent to ( ••• ) units of account per package or other shipping unit or
( ••• ) units of account per kilogram of gross weight of the goods lost or
damaged, whichever is the higher.

(b) The liability of the carrier for delay in delivery accordin~ to the
provisions of article'S shall not exceed /-••• 71/ the freight /payable for
the goods delayeY [payable under the contract-of-carriage/.

(c) In no case shall the aggregate liability of the carrier, under both
subparagraphs (a) and (b) of this paragraph, exceed the limitation which would
be established under subparagraph (a) of this paragraph for total loss of the
goods with respect to which such liability was incurred.

"2. For the purpose of calculating which amount is the higher in
accordance with paragraph 1 of this article, the follQwing rules shall apply:

(a) Where a container, pallet or similar article of transport is used to
consolidate goods, the package or other shipping units enumerated in the bill
of lading as packed in such article of transport shall be deemed packages or
shipping units. Except as aforesaid the goods in such article of transport
shall be deemed one shipping unit.

.~
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(b) In cases where the article of transport itself has been lost or
damaged, that article of transport shall, when not owned or otherwise supplied
by the carrier, be considered one separate shipping unit •

HI ,I The r'>8st ::011 as to whet.her t hc limit should be the f'r e i ght, or .J.

mu.Lt.Lp.Le of the freight is to be determined at the conference ("If
plenipotentiaries which will r.onsider the draft Convention. It
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"3. Unit of account means ••• 2/"

"2. Unit of account means ••• 4/

"B. Alternative article 6: limits of liability 3/

"1. The liability of the carrier according to the provisions of
article 5 shall be limited to an amount equivalent to ( ••• ) units of account
per kilogram of gross weight of the goods lost, damaged o~ del~ed.

"4. By agreement between the carrier and the shipper, limits of
liability exceeding those provided for in paragraph 1 may be fixed."

"3. By agreement between the carrier and the shipper, a limit of
liability exceeding that provided for in paragraph 1 m~ be fixed."

"2/ The unit of account is to be determined at the conference of
plenipotentiaries which will consider the draft Convention."

"3/ If the liability for delay in delivery were to be subject under this
alternative text to a special limit of liability, paragraph 1 of this
alternative text may be supplemented by paragraphs 1 (b) and 1 ~c) of the basic
text for article 6 set forth above. If this be done, par-agr-aph 1 ,Jf che
alternative text would need drafting changes.

"4/ The unit of account is to be determined at the conference of
plenipotentiaries which will consider the draft convention."
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"Article 7. Actions in tort

Article 7. paragraEh 1.

"1. The defences and limits of liability provided for in this Convention
shall apply in any action against the carrier in respect of loss of or damage
to the goods covered by the contract of carriage, as well as of delay in
delivery, whether the action be founded in contract or in tort."

* * *
1. The Committee considered a proposal that the words Hor otherwise" should be
added at the end of this paragraph.

2. In support of this proposal, the view was expressed that under certain legal
systems an action against a carrier could be founded not merely in contract or tort~

but on other bases of liability, e.g. quasi-contract. It was therefore desirable
to extend the scope of this paragraph to cover actions founded on such other bases
of liability. In this connexion it was also observed that the present title of
article 7, referring solely to "Actions in tort", was inappropriate.

3. After deliberation~ the Committee decided:

(a) That the words "founded in contract or in tort" appearing at the end of
the paragraph in the English version should be replaced by the words "founded in
contract, in tort or otherwise"~ and that the words il sur la responsabilite
contractuelle ou sur la responsabilite extra-contractuelle" in the French version
should be replaced by the words ilsur la responsabilite contractuelle. delictuelle
ou autrement"~ and

(b) That the existing title of the article should be replaced by the title
"Application to non-contractual claims".

4. The Committee adopted the following text:

iiArticle 7. Application to non-contractual claims

"I. The defences and limits of liability provided for in this Convention
shall apply in any action against the carrier in respect of loss of or damage
to the goods covered by ~he contract of carriage, as well as of delay in
delivery, whether the action be founded in contract, in tort or otherwise. iI

Article 7. paragraph 2

"2. If such an action is brought against a servant or agent of the
carrier, such servant or agent. if he proves that he acted within the scope of
his employment, shall be entitled to avail himself of the defences and limits
of liability Which the carrier is entitled to invoke under this Convention."

* * *
5. The Committee considered a proposal that the words !la servant or agent of the
carrier" should be replaced by the words "the servants, the agents or other persons
acting pursuant to the instructions of the carrierYl

•
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The proposed substitution would result in an undue extension of the
of persons entitled to the same defences and limits of liability as the
to e.g. independent contractors.
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After deliberation, the Committee adopted the following text:

* * *

Article 7, paragraph 3

"3. The aggregate of the amounts recoverable from the carrier and any
persons referred to in paragraph 2 of this article shall not exceed the limits
of lia"oility provided for in this Convention."

"3. The aggregate of the amounts recoverable from the carrier and any
persons referred to in the preceding paragraph, shall not exceed the limits of
liability provided for in this Convention."

The Committee decided to retain the existing text of this paragraph.

7. After deliberation, the Committee decided not to adopt this proposal on the
grounds that:

(b)
category
carrier,

6. In support of this proposal, it was observed that the words "the servants, the
agents or other persons acting pursuant to the instructions of the carrier" proposed
to be substituted in this paragraph appeared in paragraph 3 of article 4 of the
draft Convention. The said paragraph extended the carrier's period of
responsibility as defined in paragraphs 1 and 2 of article 4 by including w1thin
that period the time during which the goods carried were in the charge not only of
the carrier, but of his servants, agents or other persons acting pursuant to his
instructions. It was observed that all such persons should be entitled to avail
themselves of the defences and limits of liability which the carrier was entitled
to invoke under the Convention and that the proposed substitutibn would achieve
this result.

(a) There was no reason for requiring an exact correspondence between the
category of persons through whom the carrier could be in 'charge of the goods during
his period of responsibility, and the category of persons who should be entitled to
the same defences and limits of liability as the carrier;

8.

9.

,
~I



arrts , the
'I proposed
r the

nthin
only of

;0 his
avail
rt i t Led
lieve

In the

Article 8. Loss of right to limit liability

"The carrier shall not be entitled to the benefit of the limitation of
liability provided for in article 6 if it is proved that the damage resulted
from an act or omission of the carrier, done with the intent to cause such
damage, or recklessly and wit>: knowledge that such damage would probably
result. Nor shall any of the servants or agents of the carrier be entitled to
the benefit of such limitation of liability with respect to damage resulting
from an act or omission of such servants or agents, done with the intent to
cause such damage, or recklessly and with knOWledge that such damage would
probably result."

* * *

(a) That the article should be modified to provide that, in addition to the
cases where the car~ier lost the right to limit his liability under the first
sentence of the art1cle, he should also lose the right to limit his liability when
damage had been caused by the act or omission of a servant or agent of the carrier
acting within the scope ,.f his employment done with the intent or recklessness
specified in the article;

: the
.s during
itled to

he
s the

1. The Committee considered the following proposals:

any
imits of

any
~ limits

(b) That the phrase "or recklessly and with knowledge that such damage would
probably result" should be deleted;

(c) That the words "loss, damage or delay" should be substituted for the word
"damage" wherever the latter word appeared in the article.

2. In support of the proposal noted in paragraph 1 (a) above, it was observed that
the proposed modification to the article would produce a fairer result for the
sllipper. Carriers were in most cases not individuals but corporations, and
corporations always acted through servants and agents. The result, therefore, of
restricting the cases in which a carrier lost his right to limit his liability to
cases where acts or omissions of the carrier himself caused damage was that the
carrier's limitation of liability would only very rarely be excluded. While under
the second sentence of the article the servants or agents of the carrier lost their
right to limit liability where they acted with the intention or recklessness
specified in the article, it would be very difficult for a shipper to identifY which
servant or agent of the carrier had caused the damage; obtaining compensation not
subject to monetary limitation through an action against a servant or agent of the
carrier would therefore be difficult. Further, it was more advantageous for a
shipper to sue the carrier rather than his servants or agents, sir"ce there was
greater certainty that the carrier would have funds to satisfy a judgement rendered
against him. The view was also expressed that the proposed modification would
harmonize the provisions of the article with the provisions on the carr7~rs loss of
the right to limit his liability of article 29 of the CMR Conv€~~ion and article 25
of the Warsaw Convention of 1929 as modified by the Hague Protocol of 1955. if

if Protocol to amend the Convention for the Unification of Certain Rules
relating to International Carriage by Air, Warsaw, 12 October 1929. Done at
The Hague, 28 September 1955.
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3. On the other hand, it was observed that there were several considerations which
supported the retention of the limited effect of the existing provisions of the
article on the loss of the right to limit liability. The monetary limit of carrier
liability was one of the most important factors taken into account in calculating
the rates of carriers' liability insurance. The greater the degree of certainty
that the monetary limit established could not be exceeded, the easier it became to
calculate insurance rates, and to provide lower rates which in turn resulted in
lower transport costs. If the proposed modification were accepted, there would be
a wide extent ion of the cases in which the carrier might lose his right to limit
his liability, e.g. to cases of theft committed by the carrier's.servants or agents.
It was also noted that, if the proposed modification were accepted, the carrier
would be compelled to take out liability insurance cover against the new risks
transferred to him which had previously been borne by the shipper and covered by the
cargo insurance of the shipper. Since liability insurance was more expensive than
cargo insurance, the change in the incidence of insurance cover would result in an
increase in transport costs. It was also noted that the proposed modification might
lead to an undesirable increase in litigation, since shippers would often attempt to
obtain unlimited compensation from the carrier by seeking to prove acts or omissions
of the carrier's servants or agents committed with the intention or recklessness
specified in the article. It was further noted that, while the proposed
modification might harmonize the provisions of the article with corresponding
provisions in some transport conventions, the present provisions of article 8
corresponded to article ~3 of the Athens Convention of 1974, while article 24 (2)
of the Guatemala Protocol j/ to the Warsaw Convention of 1929 had even more
stringent provisions than article 8 in that it established limits of liability which
could not be exceeded Whatever the circumstances which gave rise to the liability.

4. In response to the view that the loss of the carrier's right to limit his
liability would occur very rarely because of the diffic-ulty of proving that
corporate carriers had personally p~rformed acts or made omissions, it was proposed
that the existing text of the article might be modified by inserting the following
language between the first and second sentences of the article:

"For the purposes of this article, 'carrier' shall include any director,
manager or other person employed in the management of the carrier's enterprise,
who has been given decisio~-making authority by the carrier, provided that
such person has acted within the scope of his authority.!!

5. In support of the proposal noted in paragraph 1 (b) above, it was observed
that the term "recklessness" proposed to be deleted could under certain legal
systems be interpreted as having thE same meaning as "negligence". Since the
liability of the carrier under ar-t.Lcl,e 5 was based on negligence, the result in
practice might be that the carrier lost the right to limit his liability in every
case where he was liable. The words "and with knowledge that such damage would
probably result" should be deleted because retenti.on of that phrase would also lead
in practice to the loss by the carrier of the right to limit his liability in many
cases as it would be very difficult for him to prove that the probablity of damage

j/ Protocol to amend the Convention for the Unification of Certain Rules
relating to International Carriage by Air signed at Warsaw on 12 October 1929 as
amended by the Protocol done at The Hague on 28 September 1955, signed at
Guatemala City on 8 March 1971.
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was beyond his knowledge. On the other hand, it was observed tnat the term
"recklessness" had a meaning clearly different from "negligence" and should
therefore be retained. The Committee also considered suggestions that the entire
phrase proposed to be deleted should be replaced by the terms "gross neg.Li.gence " or
"wilful misconduct \I •

6. In regard to the proposal noted in paragraph 1 (c) above, there was general
agreement that the words "loss, damage or delay" should be substituted for the
word IIdamageii wherever the latter word appeared in the article.

7. After deliberation, the Committee approved the following text, intended as a
compromise between the view advocating unbreakable limits of liability under the
Convention and the view favouring full liability of carriers without any limit for
intentional or reckless actions of their servants and agents:

"Article 8. Loss of right to limit liability

"1. The carrier shall not be entitled to the benefit of the limitation of
liability provided for in article 6 if it is proved that the loss, damage or
delay resulted from an act or omission done with the intent to cause such loss,
damage or delay, or recklessly and with knowledge that such loss, damage or
delay would probably result, which was an act or omission of:

n(a) The carrier himself, or

n (b) An employee of the carrier other than the master and members of the
crew, while exercising, within the scope of his employment, supervisory
authority in respect of that part of the carriage during which such act or
omission occurred, or,

"{c} An employee of the carrier, including the master or any member of the
crew, while handling or caring for the goods within the scope of his
employment. a

H2. Notwithstanding the prov~s~ons of paragraph 2 of article 7, a servant
or agent of the carrier shall not be entitled to the benefit of the limitation
of liability provided for in article 6 if it is proved that the loss, damage
or delay resulted from an act or omission of such servant or agent, done with
the intent to cause such loss, damage or delay or recklessly and with knowledge
that such loss, damage or delay would probably result."

8. The representatives of the Federal RepUblic of Germany, Japan and Poland
expressed their opposition to the text of article 8 set forth above and reserved
their position. The representative of the Federal Republic of Germany noted that
the article should specify clearly ~he servants or agents of the carrier that were
referred to in the various provisions of article 8 and stated that the current
language of the article could lead to litigation.
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"Article 9. Deck cargo

Article 9, paragraph 1

"1. The carrier shall be entitled to carry the goods on deck only if
such carriage is in accordance with an agreement with the shipper, with the
usage of the particular trade or with statutory rules or regulations."

* * *'
p

1. The Committee considered the following proposals~

(a) That the phrase "with the usage of the particular trade" should be
deleted;

(b) That the phrase "or with statutory rules or regulations" should be
supplemented by a reference to the legal system to which :the rules or regulations
belonged;

(c) That the paragraph should be mOdified to require that, in all cases
where goods were carried on deck in accordance with this paragraph, the carrier
should insert a statement in the bill of lading or other document evidencing the
contract of carriage that the goods were being carried on deck.

2. The proposal noted in paragraph 1 (a) above was supported on the ground that
the meaning of "usage" was unclear. It would therefore be difficult to establish
whether a carrier was or was not entitled to carry goods on deck under a usage.
The retention of the phrase was not nec~ssary for the purposes of covering usages
relating to the storing of containers, as most bills of lading or other transport
documents issued in connexion vith container carriage expressly regulated the right
to carry containers on deck. The proposal was opposed on the ground that the
meaning of "usage" was not unclear in maritime transport, and that there were in
fact well settled usages for on-deck carriage in particular trades, such as the
timber trade. The right to stow containers on deck was also often regulated solely
by usage, and retention of the phrase was of special importance for c,ntainer
carriage. After deliberation, the Committ~e decided to retain the phrase in
question.

3. The proposal noted in paragraph 1 (b) above was supported on the ground that,
under the present wording of this paragraph, the legal system by reference to which
the statutory rules or regulations were to be ~scertained was not specified, and
it was therefore impossibl~ in practice to determine whether a carrier was entitled
to carry on deck under statutory rules or regulations. It was suggested that the
paragraph should specify that the applicable statutory rules or regulations were
those of the port of loading, or of the law of the flag of the vessel. In response
to this proposal, it was observed that the specification in the paragraph of the
applicable statutory rules or regulations did no~ resolve certain problems. Since
the statutory rules and regulations of different ports were not uniform, and since
some statutory rules and regulations mandatorily required carriage under deck of
certain types of cargo, a carrier who carried goods on deck in accordance with the
specified statutory rules or r2gulations might still be in breach of the law at
certain ports.
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"1. The carrier shall be entitled to carry the goods on deck only if
such carriage is in accordance with an ag~~ement with the shipper or with
the usage of the particular trade or is required by statutory rules or
regulations."

* * *

"2. If the carrier and the shipper have agreed that the goods shall or
may be carried on deck, the carrier shall insert in the bill of lading or
other document evidencing the contract of carriage a statement to that
effect. In the absence of such a statement the carrier shall have the burden
of proving that an agreement for carriage on deck has been entered into;
however, the carrier shall not be entitled to invoke such an agreemen+.
against a third party who has acquired a bill of lading in good faith."

Article 9, paragraph 2

"Article 9. Deck cargo

5. After deliberation, the Committee decided not to adopt the proposed
modification.

(a) That the paragraph should be modified to require that, in all cases where
the gJods were carried on deck in accordance with paragraph 1, the carrier should
insert a statement in the bill of lading or other document evidencing the contract
of carriage that the goods were being carried on deck;

7. The Committee adopted the following text:

8. The Committee considered the following proposals:

~I The proposal was supported by the USSR, which reserved its position on the
decision taken by the Committee.

6. The proposal noted in paragraph 1 (c) above was supported on the ground that
it would give notice of on-deck carriage to shippers, consignees and third party
holders of bills of lading. Such information was relevant, since on-deck carriage
might affect the condition of the goods. On the other hand, the view wc.s
expressed that a statement that carriage was on deck coulc not be inserted if the
carriage was not under a document evidencing a contract of carriage. After
deliberation, the Committee decided not to adopt this proposal. kl

4. It was suggested that a possible solution to the difficulties noted above
would be the deletion of this phrase. It was noted, on the other hand, that if
the circumstances under which the right to carry on deck existed were to be
:r.estrictively defined by the use of the word "onlY", then a reference to
statutory rules or regulations as a source of entitlement to carry on deck was
necessary.

'!' (b) That the second sentence of the paragr-aph should be modified to require
that where goods were carried on deck, but no statement to that effect had been
inserted in the bill of lading or other document evidenci.lg the contract of'.
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* * *

113. \·Jhere the goods have been canied on deck contrary to the prova sacns
of paragraph 1 of this article, the carrier shall be liable for loss of or
damage to the ~oods, as well as for delay in delivery, which results solely
from the carriage on deck, in accordance 1vith the provisions of articles 6
and 8. The same shall apply when the carrier, in accordance with paragraph 2
of this article, is not entitled to invoke an agreement for carriage on deck
against a third party who has acquired a bill of lading in good faith. 11

•

Article 9~ paragraph 3

(a) That this paragraph should be deleted and replaced by the following
paragraph:

carriage, the burden of proving that he was entitled to carry on deck in accordance
with any of the other two sources of entitlement for on-deck carriage referred
to in paragraph l~ (i.e. usages of the trade~ or statutory rules or regulations)
should be on the carrier.

9. The proposal noted in paragraph 8 (a) above was considered in connexion with
t~"~ proposal noted in para~r.aph 1 (c) above relating to article 9, paragraph 1,
and was supported and opposed on the same grounds as the latter proposal. The
views expressed in connexion with the latter proposal are noted in paragraph 6
above.

110 After deliberation, the Commi~tee decided to retain the existing text of
this paragra:9h.

10. The proposal noted in paragraph 8 (b) above was supported on the ground that
when the carrier had not given notice to shippers, consignees and third party
holders of a bill of lading of the fact of on-deck carriage by the insertion of
a statement to that effect in the bill of lading or other document evidencing the
contract of carriage, it was reasonable to place on the carrier the burden of
proving that he had a right to carry on deck, even when such right did not arise
from an agreement with the shipper.

12. The Committee considered the following proposals:

·~

"iilith respect to authorized on-deck carriage under paragraph 1 of this
article, the carrier shall be relieved of his liability where the loss,
damage or delay in delivery results from any special risks inherent in such
carriage. T'lhen the carrier proves that in t •.e c Lrcumst.anc es of the case, the
loss, damage or delay in delivery could be attributed to such risks, it shall
be presumed that the loss, damage or delay in delivery was so caused, unless
there is proof that all or a part of the loss, damage or delay in delivery
resulted from fault or negligence on the part of the carrier, his servants
or ag,,'"ts.";

(b) That the paragraph should be redrafted:

(i) To clarify the effect of the wor-d "so.LeLy'"; and
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(ii) To clarify that the prov1s1ons of articles 6 and 8 regulating
the limitation of the carrier's liability were applicable when
he had carried goods on deck contrary to the provisions of
paragraph 1 of article 9.

13. The proposal noted in paragraph 12 (a) above was supported on the ground that
there were special risks inherent in on-deck carriage, such as damage from heavy
seas, and that it was reasonable to exclude the carrier's liability when loss or
damage resulted from such special risks. The Committee noted that the proposed
new paragraph was modelled on article 5, paragraph 5, which provided a defence to
the carrier when damage resulted from the special risks inherent in the carriage of
live animals. On the other hand~ it was observed that the special risks inherent
in on-deck carriage were much less serious than those inherent in the carriage of
live animals, and that the carrier already had a defence under article 5,
paragraph 1, in regard to damage caused by the special risks inherent in on-deck
carriage specially mentioned in the course of the deliberations, since they fell
within the category of "vis major". After deliberation, the Committee decided not
to adopt this proposal.

14. After deliberation, the Committee accepted the proposal noted in
paragraph 12 (b) above anf retained the present wording of paragraph 3 of
article 9, subject to the proposed drafting changes.

15. The Committee adopted the following text:

"3. vfr"ere the goods have been carried on deck contrary to the provisions
of paragraph 1 of this article or where the carrier may not under paragraph 2
of this article invoke an agreement for carriage on deck~ the carrier shall,
notwithstanding the provisions of paragraph 1 of article 5~ be liable for
loss of or damage to'the goods, as well as for delay in delivery, which
results solely from the carriage on deck, and the extent of his liability shall
be determined in accordance with the provisions of article 6 or 8, as the
case may be. 11

Article 9. paragraph 4

"4. Carriage of goods on deck contrary to express agreement for the
carriage under deck shall be deemed to be an act or omission of the carrier
within the meaning of article 8."

16. The Committee considered a proposal that this paragraph should be deleted for
the reason that loss of the carrier's right to limit his liability was too severe
a consequence of a carriage of goods on deck by a carrier contrary to express
agreement to carry under deck, The Committee decided to retain the existing text
of this pRragraph rn the ground that loss of the right to limit liability was a
justifiable consequence of a breach of such express agreement.
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"Article 10. Liability of contracting carrier and actual carrier

Article 10, paragraph 1

ill. Where the contracting carrier has entrusted the performance of the
carriage or part thereof to an actual carrier, the contracting carrier
shall nevertheless remain responsible for the entire carriage according to
the provisions of this Convention. The contracting carrier, shall in relation
to the carriage performed by the actual carrier, be responsible for the acts
and omissions of the actual carrier and of his servants and agents acting•within the scope of their employment."

* * *
1. The Committee considered this paragraph in connexion with

(a) Proposals intended to clarify the relation of thjs paragraph to
article 11, and

(b) Proposals for the definition of "actual carrier" in article 1,
paragraph 2.

2. It was observed that the distinction between the circumstances in which this
paragraph applied, and the circumstances in which article 11, paragraph 1, applied,
needed clarification. It was noted that article 11, paragraph 1, only applied
When, at the time of contracting with the shipper, the contracting carrier
specified that he would perform only part of the carriage, and that the remainder
of the carriage would be performed by another carrier. Therefore paragraph 1 of
article 10 should only apply when, at the time of contracting, the carrier did
not specify this, and undertook to perform the entire carriage, but nevortheless
entrusted performance of a part of the carriage to another carrier.

3. The view was expressed that the scope of the contracting carrier's
responsibility under this paragraph for the acts or omissions of the actual carrier
and his servants or agents would depend on the definition of "actual carrier". It
was also observed in this connexion that where the contracting carrier had
entrusted the performance of the carriage to another carrier, and the latter had in
turn entrusted it to yet another carrier, this third carrier would not be an actual
carrier for the purpose of ~aragraph 1.

4. The Committee considered proposals for the definition of "actual carrier" and
adopted a definition of "actual, carrier". This definition, and an account of the
deliberations leading to the adoption of this definition, are set forth in this
report in the account of the deliberations of the Committee on article 1 of the
draft Convention (see paras. 4-5).

5. Consequent upon the adoption of a new definition of "actual carrier", the
Committee decided to retain the existing text of this paragraph subject to such
drafting changes as would be necessitated by the new def'Lndt i.ona of "car-r.ier" and
"actual carrier il in article 1 of the draft Convention.
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6. The Committee adopted the following text:

"Article 10. Liability of the carrier and actual carrier

"1. Where the performance of the carriage or part thereof has been
entrusted to an actual carrier, whether or not in pursuance of a liberty under
the contract of carriage to do so, the carrier shall nevertheless remain
responsible for the entire carriage according to the provisions of this
Convention. The carrier shall, in relation to the carriage performed by the
actual carrier, be responsible for the acts and omis~i)ns of the actual carrier
and of his servants and agents acting within the scope of their employment."

Article 10, paragraph 2

"2. The actual carrier also shall be responsible, according to the
provisions of this Convention, for the carriage performed by him. The
provisions of paragraphs 2 and 3 of articl~ 7 and of the second sentence of
article 8 shall apply if an action is brought against a servant or agent of
the actual carrier."

* * *
7. The Committee considered a proposal that the words "performed by" in this
paragraph should be replaced by the words "entrusted to". The proposal was
supported on the ground that it created a desirable extension of the category of
actual carriers on whom responsibility according to the provisions of this
Convention was imposed by paragraph 2. Thus, where successive carriers had been
entrusted with the performance of the carriage, it might in certain circumstances
be of advantage to the cla~ant to sue a non-performing actual carrier entrusted
with performance, rather than a performing actual carrier. The proposed
modification would also enable a claimant to sue an actual carrier entrusted with
the performance of the carriage by the contracting carrier, when the actual
carrier had failed to perform the carriage at all. The proposal was opposed on
the ground that certain provisions of the Convention could not appropriately be
made applicable to a non-performing carrier, since they were only relevant in the
event of a performance of the carriage.

8. After deliberation, the Committee decided not to adopt the proposed amendment.

d

, .

9. The COlliIDittee adopted the following text:

"2. The actual carrier shall be responsible, according to the
provisions of this Convention, for the carriage performed by him. The
provisicns of paragraphs 2 and 3 of article 7 and of paragraph 2 of article 8
shall apply if an action is brought against a servant or agent of the actual
carrier. 11

Article 10, paragraph 3

"3. Any special agreement under which the contracting carrier assumes
obligations not imposed by this Convention or any waiver of rights conferred
by this Convention shall affect the actual carrier only if agreed by him
expressly and in writing."

* * *

-103-



10. The Committee considered a proposal to add the following sentence at the end
of the paragraph:

YI'l'he carrier shall nevertheless remain bound by the obligations or
waivers resulting frcm such So special agreement."

11. In support of this proposal, it was observed that the additional sentence
would clarify that in cases where a contracting carrier had assumed special
obligations not imposed by the Convention or had waived rights conferred by it,
and then had entrusted performance of the contract of carriage to. an actual carrier,
the contracting carrier nevertheless remained bound by the special obligations or
waivers. On the other hand, it was stated that this result was already clear under
the existing language of the paragraph, and that the proposed addition was
therefore unnecessary. It was also stated that the existing language was
identical with article 4, paragraph 3, of the Athens Convention of 1974, and should
therefore be retained in the interests of uniformity.

12. After deliberation, the Committee decided to adopt the proposed amendment.

13. The Committee adopted the following text:

113. Any special agreement under which the carrier assumes obligations
not imposed by this Convention or any waiver of rights conferred by this
Convention shall affect the actual carrier only if agreed by him expressly
and in writing. Whether or not the actual carrier has so agreed, the carrier
shall nevertheless remain bound by the obligations or waivers resulting from
such special agreement. if 1/

Article 10, paragraph 4

114. Where and to the extent that both the contracting carrier and the
actual carrier are liable, their liability shall be joint and several. il

14. Tne Committee considered a proposal that the paragraph should be amended to
provide that, where it was not possible to ascertain whether loss, damage or delay
had occurred du~ing carriage by the contracting carrier or by the actual carrier,
the contracting carrier and the actual carrier should be jointly and severally
liable.

15. The proposal was supported on the ground that it was often difficult to
ascertain whether loss or damage had occurred during carriage by the contracting
carrier or the actual carrier. In such circumstances, it would be of advantage to
the claimant to have the option of obtaining compensation from either the
contracting carrier or the actual carrier. The proposal was opposed on the grolli1d
that it would unfairly extend the liability of actual carriers. The actual carrier
had specifically contracted to perform only a part of the carriage, and he should

!I The reprewentative of the United Kingdom stated that, in his view,
article 10, paragraph 3 of the draft Convention as amended had the same effect as
article 4, paragraph 3 of the Athens Convention of 1974.
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not be made liable for loss or damage that had occurred during the part of the
carriage not performed by him.

16. After deliberation, the Committee decided not to adopt the proposal. m/

17. The Committee adopted the following text:

"4. Where and to the extent that both the carrier and the actual carrier
are Liab.Le , their liability shall be joint and several."

Article 10, paragraphs 5 and 6

"5. The aggregate of the amounts recoverable from the cont.ractririg
carrier~ the actual carrier and their servants and agents shall not exceed
the limits provided for in this Convention.

"6. Nothing in this article shall prejudice any right of recourse as
between the contracting carrier and the actu"l.J ~arrier."

* * *
18. After deliberation, the Committee adopted the following texts:

"5. The aggregate of the amount-s recoverable from the carrier, the
actual carrier and their servants and agents shall not exceed the limits
provided for in this Convention.

"6. Nothing in this article shall prejudice any right of recourse as
between the carrier and ,the actual carrier."

m/ The proposal which was made by CZechoslovakia, was supported by a number
of delegations.
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"Article 11. Through carriage

Article 11, paragraphs 1 and 2

"1. Where a contract of carriage provides that the contracting
carrier shall perform only part of the carriage covered by the contract,
and that the rest of the carriage shall be performed by a person other
than the contracting carrier, the responsibility of the contracting carrier
and of the actual carrier shall be determined in accordance with the
provisions of article 10. •

"2. However, the contracting carrier may exonerate himself from
liability for loss, damage or delay in delivery caused by events occuring
while the goods are in the charge of the actual carrier, provided that the
burden of proving that any such loss, damage or delay in delivery was so
caused, shall rest upon the contracting carrier."

* * *
1. The Committee considered the following proposals:

(a) That paragraphs 1 and 2 be deleted and be replaced by the following
paragraph:

"Where a contract of carriage provides explicitly that a specified
part of the carriage covered by the contract shall be performed by a person
other than the contracting carrier, the contract may also provide that,
notwithstanding the provisions of paragraph 1 of article 10, the contracting
ca.rrier shall not be liable for loss, damage or delay in delivery caused by
events occurring while the goods are in the charge of the actual carrier
during such part of the carriage. The burden of proving that any loss,
damage or delay in delivery has been caused by such events, shall rest upon
the contracting carrier."

(b) That paragraphs 1 and 2 be deleted and be replaced by the following
paragraph:

"Where a contract of carriage provides explicitly that a specified part
of the carriage covered by the contract shall be performed by a named person
other than the contracting carrier, the contract may also provide that,
notwithstanding the provisions of paragraph 1 of article 10, the contracting
carrier shall not be liable for loss, damage or delay in delivery caused by
events occurring while the goods are in the charge of the actual carrier
during such part of the carriage, provided that, by virtue of assignment by
the carrier of his rights against the actual carrier or otherwise, it is
possible for the shipper or consignee to institute legal action directly
against the actual carrier. The burden of proving that any loss, damage or
delay in delivery has been caused by such events, shall rest upon the
contracting carrier."

(c) That paragraphs 1 and 2 be deleted.
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2. In support of the proposal noted in paragraph 1 (a) above, it was stated that
the object of this proposal was both to distinguish clearly the type of contract
of carriage r~gulated by this article from the type of contract of carriage
regulated by article 10, and to protect the shipper or consignee adequately in
relation to the kind of contract regulated by this article. The type of contract
regulated by this article was a contract where a contracting carrier specifically
agreed with a shipper to perform only part of the carriage, and to accept liability
only for that part of the carriage he had agreed to perform. The remaining part of
the carriage was to be performed by an actual ca~rier, who alone was to be
responsible for the part of the carriage performed by him. However, the
contracting carrier issued a single bill of lading covering the entire carriage.
The advantage to "!":he shipper of an arrangement of this kind was twofold. Firstly,
the contracting carrier arranged for the on carriage with the actual carrier, thus
relieving the shipper of the need for making arrangements for on carriage.
Secondly, documentary credits often required the presentation under them of a single
bill of lading covering the entire carriage. The shipper or consignee was
protected by the requirement that notice be given, at the time of contracting,
that the contracting carrier would only be responsible for a specified part of the
carriage. Further, in order to escape liability for loss or damage occurring
while the goods were in the charge of the actual carrier, the contracting carrier
had to discharge the burden of proving that the loss or damage occurred while
the goods were in charge of the actual carrier.

3. In the course of discussions, the view was expressed that the proposed text
did not sUfficiently protect the rights of the shipper against the contracting
carrier or the actual carrier. Since the shipper was not in a contractual
relationship with the actual carrier, he would be left without a remedy in cases
where the contracting carrier excluded his liability by proving that the loss or
damage occurred while the goods were in the charge of the actual carrier.
Furthermore, some actual carriers were enterprises without SUbstantial assets,
and the shipper would not be able to recover damages from them; it was therefore
desirable to limit the right of the contracting carrier to exclude his liability
more narrowly than was the case under this proposal. It was also noted that a
through bill of lading would be ueprived of its chief value if a contracting
carrier were permitted to issue a through bill of lading but to exonerate himself
from all liability for loss or damage suffered when the goods were in the hands of
an actual carrier. It was proposed that a rule could appropriately be modelled
on the provisions of article 30 of the Warsaw Convention of 1929, under which the
shirper could recover compensation from the first carrier, the consignee from the
last carrier, and under which either shipper or consignee could in any event
recover compensation from the carrier who had charge of the goods when loss,
damage or delay occurred.

4. The proposal set forth in paragraph 1 (b) above was submitted to the Committee
in respnnse to the criticisms noted above of the proposal set forth in
paragraph 1 (a) above. Under the second proposal, the contracting carrier could
exclude his liability only if it were possible for the shipper or consignee to
institute legal action directly against the actual carrier. The shipper or
consignee would therefore in every case of loss or damage be able to institute
action either against the contracting carrier or the actual carrier. The second
proposal was opposed on the ground that there could be uncertainty as to when it
was "possible" for a shipper or consignee to institute legal action directly
against an actual carrier. Thus , it was always possible for a shipper to institute
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an action against an actual carrier, but the action might fail for varrt of
jurisdiction. This uncertainty in the meaning of "possible" could in turn result
in uncertainty in the allocation of liability between the contracting carrier and
the actual carrier. The view was also expressed that the attempt to obtain
for the shipper rights against the actual carrier thrOUgh the proviso of this
proposal was unnecessary, since the shipper clearly had such rights already by
virtue of paragraph 2 of article 10. It was further objected that the word "named"
in tte second line of the proposal might create difficulty in the application of
the p'3.ragraph. For at the time of contracting, the contracting carrier might not
know the identity of the actual carrier, e.g. he might only know ~hat the on
carriage would be performed by a conference vessel.

5. In support of the proposal noted in paragraph 1 (c) above; it was observed
that article .;..: '.:8.S superfluous, because the particular type of contract of
carriage it was Lnt.en..ed to regulate did not need special regulation. The
obligations of the contracting carrier under this type of contract were to carry
the goods for a part of the carriage, and to act as an agent in arranging the
remaining part of the carriage. The contracting carrier could therefore properly
issue a bill of lading or other transport document only in respect of the carriage
which he had undertaken to perform. The actual carrier would in turn issue a
separate bill of lading or other transport document for the carriage performed by
him. Opposition to this proposal to delete the article was based on the view,
noted in paragraph 2 above, that there was a commercial need for a single through
bill of lading covering +'he entire carriage. It was also observed that if no
provision such as that contained in article 11 was made, empowering contracting
carriers to exclude their liability for loss or damage occurring during the on
carriage, carriers would refuse to issue through bills of lading, thereby causing
inconvenience to shippers.

6. After deliberation, the Committee adopted the following text:

"Article 11. Through carriage

"L, Notwithstanding the provisions of paragraph 1 of article 10,
where a contract of carriage provides explicitly that a specified part of
the carriage covered by the contract shall be performed by a named person
other than the carrier, the contract may also provide that the carrier
shall not be liable for loss, damage or delay in delivery caused by an
occurrence which takes place while the goods are in the charge of the
actual carrier during such part of the carriage. The burden of proving that
any loss, damage or delay in delivery has been caused by such an occurrence,
shall rest upon the carrier.

"2. The actual carrier shall be responsible in accordance with the
provisions of paragraph 2 of article 10 for loss, damage or delay in
delivery caused by an occurrence which takes place while the goods are in
his charge."
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"PART Ill. LIABILITY OF THE SHIPPER

"Article 12. General rule

"The shipper shall not be liable for loss or damage sustained by the
carrier~ the actual carrier or by the ship unless such 10SS or damage was
caused by the fault or neglect of the shipper ~ his servants or agents."

* * *
1. The Committee considered the following proposals:

(a) That the following paragraph should be added as a new paragraph 2 to the
article.

(b) That the words "his servants or agent.s" should be added to the article
after the word "shIppez-" ~ and that the words "or delay" shoul.d 'ce added after
the word "damage ll

•
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lIPART Ill. LIABILITY OF THE SHIPPER

"Article 12. General rule

The Committee adopted the following text:

"The shipper shall not be liable for loss sustained by the carrier or the
actual carrier, or for damage sustained by the ship~ unless such loss or damage
was caused by the fault or neglect of the shipper, his servants or agents. Nor
shall any servant or agent of the shipper be liable for such loss or damage
unless the loss or damage was caused by fault or neglect on his part."

1I2. If the goods have not been claimed by the consignee within a
reasonable pe~iod after notice was given to him of their arrival~ the
shipper shall upon request by the carrier give the carrier the instruction
on the disposal of the goods. If no such instruction has been given by
the shipper within a reasonable time~ the goods may be sold or othelvise
disposed of by the carrier and the shipper shall remain responsible for any
10ss~ damage or expenses~ which could not be recovered from the proceeds of
the goods. lI

4.

2. The proposal noted in paragraph 1 (a) above was supported on the ground that
failure to claim the goods by the consignee at destination was a frequent source
of difficulty for the carrier. Although national laws existed regulating the
carrier's rights in these circumstances, it would be preferable to harmonize the
national laws by eX.Jress provision in the Convention. The proposal was opposed on
the ground that the differences in the various national laws~ or difficulties in
the application of national laws, were not serious enough to justify the insertion
of express provisions in the Convention. After deliberation the Committee decided
not to adopt this proposal.

3. In regard to the proposal noted in paragraph 1 (b) above ~ the Committee
dec:i.ded. not to add the words "or delay" as proposed~ since in practice it was rare
for the carrier to sustain loss due to the shipper's delay. The Committee~

however , decided to add the words "his servants or agents" as constituting a useful
modification of the article, since the article would in consequence also cover the
liability of the servants and agents of the shipper.
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* * *
1. The Committee considered the following proposals:

•

Special rules on dangerous goods"Article 13.

Article 13. paragraph 1

"1. When the shipper hands dangerous goods to the carrier, he shall
inform the carrier of the nature of the goods and inuicate, if necessary,
the character of the danger and the precautions to be taken. The shipper
shall, whenever possible, mark or label in a suitable manner such goods
as dangerous."

(a) That the words "or the actual carrier" be added after the word "carrier"
in each of the two instances the word "car-r-i.er-" appeared in .the paragraph;

(b) That the words "if necessary" should be deleted;

(c) That the words "whenever possible" should be deleted.

2. The proposal noted in paragraph 1 (a) above was supported on the ground that
in certain cases the shipper may hand over dangerous goods directly to an actual
carrier. In such cases, it was necessary to require the shipper to inform the
actual carrier of the nature of the goods, and to indicate to the actual carrier,
if necessary, the character of the danger and the precautions to be taken.
However, the paragraph in its present form did not require the shipper to give any
such information or indication to the actual carrier. There was general agreement
that the proFosal was useful, and after deliberation it was adopted by the Committee.

3. The proposal to delete the words "if necessary" was supported on the ground that
in the case of dR.nrseroL;.;:; Goods it vas always necessary for the shipper to Ln t'orm the
contracting or actual carrier of the character of the danSer and the precautions to
be taken. On the other hand, the view was expressed that in some cases the carrier
~ight already know the character of the danger and the precautions to be taken, and
that it was then unn8cessary for the shipper to indicate this, e.g. in the cases of
ccmrron explosives and dangerous goods which the carrier had previously transported~

Rnd in regard to which he h~d previously received such indications from the shipper.

4. The Committee noted that the UNCTAD Working Group on International Shipping
Legislation had proposed that the paragraph should be redrafted retaining the
words "if necessary", but making them qualify only the phrase "the precautions
to be taken".

5. After deliberation, the Committee decided to retain the words, but to redraft
the paragraph in the manner proposed by the UNCTAD Working Group.

6. The proposal to delete the words "whenever' possible" was supported on the
grounds that it was almost always possible to mark goods as dangerous. If it was
impossible to mark the goods as dangerous, judicial or arbitral tribunals would
recognize such impossibility, and would not hold the shipper to be at fault for
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failure to mark or label. The retention of these words would create uncertainty
as to the shipper's duty to mark or label. The proposal was opposed on the grounds
that it was impossible to mark or label certain goods, such as bulk cargo, and
that the words "whenever poss Lbl.e" took account of these cases. After deliberation,
the Committee decided to delete the words i1whenever possible".

7. The Committee also decided to replace the word ilhandsll appearing in the first
sentence of the paragraph with the words "hands over", and to delete this first
sentence of paragraph 1 of article 13, and place that sentence in paragraph 2.

8. The Committee adopted the following text:

"Article 13. Special rules on dangerous goods

ill. The shipper shall mark or label in a suitable manner dangerous
goods as dangerous.1!

Article 13, paragraph 2

"2. Dangerous goods may at any time be unloaded, destroyed or
rendered innocuous by the carrier, as the circumstances may require,
without payment of compensation by him where they have been taken in
charge by him without knowledge of their nature and character. Where
dangerous goods are shipped without the carrier having knowledge of
their nature or character, the shipper shall be liable for all damages
and expenses directly or indirectly arising out of or resulting from
such shipment. a

* * *
9" The Committee considered the following proposals:

(a) That the words "or the actual carz-Ler-" should be added after the word
Iicarriert7 in the two instances where the latter word appear-ed in the paragraph.

(b) That the words "or precautions to be taken" should be added after the
word Ilchar act er ii in the second sentence of the paragraph, and that the word
I1dangerous il should be added before the word "nature ll in the two instances where
the latter word appeared in the paragraph.

(c) That the phrase "knowledge of their nature and character li appearing in
the first and second sentences of the paragraph should be replaced by the phrase
"the information provided for in paragraph 1 of this article il

•

(d) That the words "directly or indirectly" appearing in the second sentence
1 ~ of this article be deleted.

10. The proposal noted in paragraph 9 (a) above was supported on the ground that:

(a) It was desirable to give, not only the contracting carrier but also the
actual carrier, the power under parag~aph 2 of the draft convention to unload,
destroy or render innocuous dangerous goods under the conditions specified in the
first sentence of that paragraph; and

-111-



,
~"C-

(b) It was desirable to make the shipper liable to the extent defined in the
second sentence of paragraph 2 of the draft convention also in the case where
dangerous goods were shipped without the actual carrier having knowledge of their
nature and character.

11. In regard to the desirability of glvlng the actual carrier the power described
in the first sentence of paragraph 2 of article 13, there was general agreement
that:

(a) The actual carrier should be given such a power where goods had been
handed over directly to the actual carrier by the shipper, and the shipper had
not given the actual carrier the information required under paragraph 1;

(b) The actual carrier should not be given such a power if the shipper had
handed over the goods to the contracting carrier, and had given the information
required under paragraph 1 to the contracting carrier, but the contracting carrier
had not in turn conveyed the information to the actual carrier when the goods were
handed over to the latter.

12. In regard to the possible imposition on the shipper, in favour of the actual
carrier, of the liability described in the second sentence of paragraph 2 of
article 13 in cases where the goods were shipped without an actual carrier having
knowledge of their nature and character, there was general agreement that such a
liability should only be imposed in the same instances in which the actual carrier
was empowered to unload, destroy or render innocuous th~ goods, i.e. when tne
goods were handed over by the shipper directly to the actual carrier, and the
shipper had not given the actual carrier the information as required by paragraph 1.

13. The Committee was further agreed that, even in cases where the shipper had not
given the information required by paragraph 1 of article 13, it was reasonable both
to exclude the power of contracting carriers and actual carriers to unload, destroy
or render innocuous dangerous goods, and to exclude the liability of the shipper
who had shipped dangerous goods, in each of the following circumstances:

(a) If, at the time the goods were handed over by the shipper to the
contracting carrier or actual carrier, such carrier independently had knowledge
of the dangerous character of the goods; and

(b) If, where goods were not handed over by the shipper to a contracting
carrier or actual carrier but were otherwise taken in charge by a contracting
carrier or actual carrier, such carrier, at the time he took charge of the goods,
had knowledge of the dangerous character of the goods.

The Committee decided that paragraph 2 should be redrafted to accord with these
deeisions.

14. The proposals noted in paragraphs 9 (b) and 9 (c) were supported on the ground
that the proposed modifications would harmonize the language of paragraph 2 with
the corresponding language of paragraph 1. It was observed that, while paragraph 1
obliged the shilJper to "inform the carrier of the nature of the goods and indicate,
if necessary, the character of the danger and the precautions to be taken ll

, the
absence of the information which empowered the carrier under the first sentence of
paragraph 2 to unload, destroy or render innocuous the goods, and made the shipper
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liable under the second sentence of paragraph 2, was defined in paragraph 2 in
terms of the goods having been taken in charge by the carrier "without knowledge
of their nature and character ll

• There was wide agreement that a harmonization
of the language of paragraphs 1 and 2 was desirable.

15. The proposal to delete the words "directly or indirect1y ll was supported on
the grounds that these words were unnecessary, in that their deletion would not
alter the meaning of the sentence in which they appeared. After deliberation~

the Committee decided to adopt this proposal.
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16. The Committee adopted the following text:

;12. Where the shipper ~ands over dangerous goods to the carrier
or an actual carrier, as the case may be, the shipper shall inform him
of the dangerous character of' the goods and, if necessary, the
precautions to be taken. If the shipper f'ails to do so and such carrier
or actual carrier does not otherwise have knowledge of' their dangerous
character,

l1(a) the shipper shall be liable to the carrier and any actual
carrier for all loss resulting from the shipment of such goods, and

n(b) the goods may at any time be unloaded., destroyed or rendered
innocuous, as the circumstances may require, without payment of
compensation."

113. The provisions of' paragraph 2 of this article may not be
invoked by any person if during the carriage he has taken the goods
in his charge with knowledge of their dangerous character. 1I

Article 13, paragraph 3

1i3. Nevertheless, if such dangerous goods, shipped with knowledge
of their nature and character, become a danger to the ship or cargo,
they may in like manner be unloaded, destroyed or rendered innocuous by
the carrier, as the circumstances may require, without payment of
compensation by him except with respect to general average, if any.H

* * *
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17. It was observed that this paragraph might produce an unfair result in the
following case: although a shipper gave a carrier to whom he handed over the goods
the information required by paragraph 1 of this article, the carrier might
nevertheless be negligent in handling the goods, with the result that they became
an actual danger to the ship or cargo, and therefore had to be unloaded, destroyed
or rendered innocuous. It was unfair to exclude the payment of compensation by
the carrier to the shipper in such a case. It was stated, in reply, that such a
negligent carrier would have to pay compensation under the liability provisions
of article 5·

18. It was also observed that, in giving effect to the modifications to
paragraphs 1 and 2 adopted by the Committee, account should be taken in relation
to this paragraph of the case where a shipper gave a carrier to whom he handed
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over the goods the in~ormation required by paragraph 1 o~ this article, but that
carrier ~ailed to convey this in~ormation to a second carrier to whom he handed
over the goods. I~ as a result o~ this ~ailure to convey the in~ormation the
goods became an actual danger to the ship or cargo while in the charge o~ the
secon~ carrier, and there~ore had to be unloaded, destroyed or rendered innocuous
by such second carrier it was unclear whether the shipper had a right o~ action
against either carrier. It was observed, on the other hand, that +'he handing
over o~ the goods by the ~irst carrier to the second carrier, without conveying
the in~ormation, would constitute negligence on the part o~ the ~irst carrier, and
that the ~irst carrier would there~ore be liable under the provisions o~ article 5.

•
19. A~er deliberation, the Committee decided to redra~t the paragraph in the
light o~ the modi~ications adopted in relation to paragraphs 1 and 2, to speci~y

in the paragraph that the exclusion o~ liabilit~· under the paragra~h was subject
to the operation o~ the liability provisions o~ article 5 o~ the Convention, and
to renumber it as paragraph 4.

20. The Committee adopted the ~ollowing text:

"4. I~, in cases where the provisions o~ paragraph 2,
subparagraph (b) o~ this article do not apply or may not be invoked,
dangerous goods become an actual danger to li~e or property, they may
be unloaded, destroyed or rendered innocuous, as the circumstances may
require, without payment o f compensation except where there is an
obligation to contribute in general average or where the carrier is
liable in accordance with the provisions o~ article 5."
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ilpART IV. TRANSPORT DOClJII'lENTS

"Article 14. Issue of bill of lading

Article 14, paragraphs 1 and 2

111. Hhen the goods are received in the charge of the contracting carrier
or the actual carrier, the contracting carrier shall, on demand of the
shipper, issue to the shipper a bill of lading showing among other things the
particulars referred to in article 15.

"2. The bill of lading may be signed by a person having authority from
the contracting carrier. A bill of lading signed by the master of the ship
carrying the goods shall be deemed to have been signed on behalf of the
contracting carrier.1!

* * .*

1. After deliberation, the Committee adopted the substance of paragraphs 1 and 2
subject to any drafting changes that may be required to harmonize the paragraphs
with the language of other articles adopted by the Committee.

2. On the recommendation of the Working Group, the Committee decided to include
as a new paragraph 3 material dra.m from the original text of article 15
subparagraph l(j), Le. that the signature on the bill of lading "may be in
handwriting, printed in facsimile, perforated, stamped, in symbols, or made by any
other mechanical or electronic means", if not inconsistent with the law of the
country where the bill of lading was issued.

3. After deliberation, the Committee adopted the following text:

"PART IV. TRANSPORT DOCUMENTS

"Art Lc Le 14. Issue of bill of lading

"1. When the goods are received in the charge of the carrier or the
actual carrier, the carr.ie.r shall, on demand of the shipper, issue to the
shipper a bill of lading.

112, The bill of lading may be signed by a person having authority from
the carrier. A bill of lading signed by the master of the ship carrying the
goods shall be deemed to have been signed on behalf of the carrier.

"3. The s':gnature on the bill of lading may be in halldwriting, printed in
facsimile, perforated, stamped, in symbols, or made by any other mechanical or
electronic means, if not inconsistent with the law of the country where the
bill of lading is issued.!i
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"Article 15. Contents of bill of lading

"Paragraph 1 (introductory language)

"1. The bill of lading shall set forth among other things the following
particulars:"

* * *
1. After deliberation, the Committee decided to retain the present wording of
the introductory language for paragraph 1. •

2. The Committee noted that neither the Brussels Convention of 1924 nor
article 15, paragraph 1, of the draft convention prohibited the preservation, by
means of electronic or automatic data processing systems, of the list of
particulars required under that paragraph to be included in bills of lading.

3. One representative noted his reservation in respect of. the list of
particulars that, under the paragraph, had to appear on a bill of lading and stated
that the content of bills of lading should be left for determination to commercial
practice.

Paragraph I. subparagraph (a)

"(a) The general nature of the goods, the leading marks necessary for
identification of the goods, the number of packages or pieces, and the weight
of the goods or their quantity otherwise expressed, all such particulars as
furnished by the shipper;"

4. The Committee considered the desirability of retaining the requirement in
subparagraph (a) that the carrier set forth in the bill of lading both the number
of packages or pieces and the weight of the goods, as furnished by the shipper.

5. The view was expressed that carriers should only be required to include in
bills of lading either the number of packages or pieces or the weight of the goors.
Carriers often could not reasonably check the weight of the goods and, in such
cases, would be forced to note on the bill of lading their reservation pursuant to
article 16, paragraph 1. A reservation concerning the weight of the goods noted
on the bill of lading might render that bill of lading "unclean" for documentary
credit purposes.

6. It was stated in reply, however, that both the number and the weight of the
goods covered by a bill of lading were important items of information for holders
of the bill of lading and for financing banks. It was also stated that, under the
Uniform Customs and Practice for Documentary Credits (1974 version) of the
International Chamber of Commerce, a f1general unknown" clause would not make a bill
of ladine; "unclean" for the purposes of financing.

7. It was observed that weight was one of the dual criteria adopted by the
Committee for the formulation of the monetary limit of carrier liability in
article 6. A mandatory statement of the weight of the goods in the bill of lading
would be useful in the event that it became necessary to determine the limit of
carrier liability for loss of or damage to the goods.
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lI(e) The consignee if named by the shipper;

"(d) The name of the shipper;

Paragraph I, subparagraph (c) to (g)

"( g) The port of discharge under the contract of car-r i age , if

fI(f) The port of loading under the contract of carriage and the date on
which the goods were taken over by the carrier at the port of loading;

li(C) The name and principal place of business of the carrier;

Paragraph I, subparagraph (b)

"(b) The apparent condition of the goods;1I

* * *

8. After deliberation, the Committee decided to retain sUbparagraph (a) of
paragraph I.

13. After deliberation~ the Committee decided to retain the present wording of
sUbparagraphs (c), (d), (e), (f) and (g) of paragraph 1.

10. The Committee noted thct under the definition of "goods il in article 1,
paragraph 4, the term ngoods li also covered the packaging of the goods, and decided
that for this reason acldition of the phrase "or their packagf.ng" to the language of
subparagraph (b) was not necessary.

12. The Committee was of the view that subparagraph (b), requlrlng that the bill
of lading should indicate the apparent condition of the goods should be retained
in its present wording. In this connexion, the Committee noted that the
Brussels Convention of 192~ set forth the same requirement and that this had not
caused any problems in practice.

9. The Committee considered the desirability of adding the phrase "or their
packagi ng " at the end of subparagraph (b), in order to clarify that in the case of
packaged goods the carrier was only obligated to note the apparent condition of
the packaging.

11. The suggestion was made that subparagraph (b) should only call for a notation
if the goods or their packaging were not in an apparent good condition in view of
the fact that article 16, paragraph 2 provided that the goods were presumed to
have been in apparent good condition if the appa~ent condition of the goods was
not noted on the bill of lading.
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"(1) The statement referred to in paragraph 3 of article 23."

* * *

Paragraph I, subparagraphs (k) and (1)
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"(le) Tile freight to the extent payable by the consignee or other
indication that freight is payable by him; and

l1(j) The signature of the carrier or a person acting on his behalf;"

Paragraph 1. subparagraph (j)

"(i) The place of issuance of the bill of lading;"

Paragraph 1. subparagraph (i)

"(h) The number of originals of the bill of lading, if more than one;"

"(j) The signature of the carrier or a person acting on his tehalf; the
signature may be in handwriting, printed in facsimile, perforated, stamped,
in symbols, or made by any other mechanical or electronic means~ if the law
of the country where the bill of lading is issued so permits;11

* * *

* * *

Paragraph 1, subparagraph _Ch)

"(h) The number of originals of the bill of lading; 11

14. The Committee decided to retain subparagraph (h)~ but to clarify that the
number of originals of the bill of lading should be mentioneQ in the bill of lading
only if there was more than one original.

18. The Committee adopted the following text:

17. The Committee noted that in a number of countries there had not yet been any
legislative or judicial pronouncements reg~rding signature of documents by
mechanical or electronic means. It therefore decided to retain the substance of
subparagraph (j), but to clarify the meaning of the concluding phrase by
redrafting it to read " ••• if not inconsistent with the law of the country where
the bill of lading is issued." The Committee also decided to place the language
indicating the permissible methods of 3ignature in a new paragraph 3 of article 14.

16. After deliberation, the Comnittee decided to retain the present wording of
subparagraph (i).

15. The Committee adopted the following text:



. .

19. After deliberation, the Committee decided to retain the present wording of
subparagraphs (k) and (1) of paragraph 1.

20. One representative reserved his position in respect of subparagraph (1).

Consideration of proposed additions to the list of required particulars in
article 15. paragraph 1

(a) Carriage of the goods on deck

21. Consideration was given to the desirability of requ~r~ng that the bill of
lading contain an appropriate indication whenever the carrier was authorized to
carry the goods on deck. It was noted that, for economic and financial reasons,
knowledge of the fact that the goods would be carried on deck was of great
importance for shippers and consignees.

22. It was observed that at the time the carrier took charge of the goods,
particularly if the goods were in containers that could be carried either on deck
or below deck, he may not yet know whether the goods would be carried on deck.

23. The Committee was of the view that the bill of lading should bear an
appropriate notation whenever the carrier was authorized to carry the goods on
deck, and decided to amend paragraph 1 accordingly.

24. The Committee adopted the following new subparagraph (m):

l1(m) The statement, if applicable, that the goods shall or may be
carried on deck."

(b) Carriage of the goods in containers

25. The Committee considered a suggestion that article 15,. paragraph 1, should
require that the bill of lading contain an indication if the goods were to be
carried in containers.

26. The Committee did not retain this suggestion, on the grounds that under the
definition of "goods" in article 1, paragraph 4, it was clear that the term
I1goods li also encompassed the container or similar article of transport in which the
goods were consolidated.

Paragraph 2

"2. After the goods are loaded on board, if the shipper so demands, the
carrier shall issue to the shipper a 'shipped' bill of lading which, in
addition to the particulars required under paragraph 1 of this article shall
state that the goods are on board a named ship or ships, and the date or dates
of loading. If the carrier has previously issued to the shipper a bill of
lading or other document of title with respect to any of such goods, on
request of the carrier, the shipper shall surrender such document in eXchange
for the 'shipped' bill of lading. The carrier may amend any previously
issued document in order to meet the shipper's demand for a 'shipped' bill of
lading if, as amended, such document includes all the information required to
be contained in a 'shipped' bill of lading."

-119-



27. After deliberation, the Committee decided to retain the present wording
of paragraph 2.

Paragraph 3

"3. The absence in the bill of lading of one or more particulars
referred to in this article shall not affect the validity of the bill of
lading."

28. The Committee considered paragraph 3 in connexion with the following issues:
•

(a) The question whether paragraph 3 should be deleted;

(b) The desirability of selecting from the particulars required under
article 15, paragraph 1, the particulars that were necessary for the transport
document to be considered as a bill of lQding;

(c) The question of sanctions fer the omission of one or more particulars
required under article 15, paragraph 1.

29. In support of the deletion of paragraph 3, it was stated that the legal
validity of a particular transport document as a bill of lading should be left to
the applicable national law. Further, the question whether a given transport
document was economically acceptable was one of int~rnational commercial practice.
After deliberation~ the Committee decided to retai'l the substance of paragraph 3,
on the ground that it served the useful purpose of clarifying that a bill of lading
was not necessarily invalid as such for the sole reason that it did not contain all
the particulars required under article 15, paragraph 1.

30. The Committee considered the desirability of identifying among the
particulars required under article 15, paragraph 1, those elements that necessarily
had to be included in a document for that document to be considered as a bill of
lading. It was recalled that 'chis question had been the subject of Lengthy
discussions in the UNCITRAL Working Group on International Sb~~ping Legislation
and that the Working Group had adopted the present wording of paragraph 3, because
no consensus had been reached as to what those elements should be. After
deliberation, the Committee decided against specifying in paragraph 3 those
mandato~J elements.

31. The Committee decided to add to paragraph 3 a provision which would clarify
that the omission of one or more required particulars in a bill of lading had no
effect on the validity of the bill of lading~ provided that the document, as to
its particulars, fell within the definition of the term ilbill of lading" laid down
in article 1, paragraph 6, of the draft convention.

32. The Committee considered a proposal to impose as the sanction for omitting
from a bill of lading one or more required particulars the removal of the
limitation on the liability of carriers provided in article 6. The Committee did
not adopt this proposal, on the grounds that such a sanction would be too harsh in
that it did not differentiate among the particulars that mi~lt have been omitted
and that, in any event, the proposal represented a considerable departure from the
system of limiting the liability of carriers established under articles 6 and 8.
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"3. The absence in the bill of lading of one or more particulars
referred to in this article shall not affect the legal character of the
document as a bill of lading provided that it nevertheless meets the
requirements set out in paragraph 6 of article 1."

33. The Committee adopted the following text:
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* * *

"1. If the bill of lading contains particulars concerning the general
nature, leading marks, number of packages or pieces, weight or quantity of
the goods which the carrier or other person issuing the bill of lading on his
behalf knows or has reasonable grounds to suspect do not accurately represent
the goods actually taken over or, where a 'shipped' bill of lading is issued,
loaded, or if he had no reasonable means of checking such particulars, the
carrier or such other person shall make special note of these grounds or
inaccuracies, or of the absence of reasonable means of checking. 'i

l1Article 16. Bills of lading: reservations and evidentiary effect

-122-

Article 16. paragraph 1

(b) The servants and agents of carriers who took charge of the goods lacked
both the time and the requisite expertise to describe the reasons for reservations
in a legally sufficient manner;

(c) The requirement to describe in detail the grounds for reservations on
bills of lading would result in frequent litigation.

(a) The desirabil~ty of retaining the requirement that the carrier "make
special note" on the bill of lading of the grounds for knowing or suspecting that
certain particulars on the bill of lading did not accurately describe the goods or
of the absence of reasonable means of checking these particulars; and

(a) The requirement to "make special note" of the grounds for reservations
on the bill of lading was contrary to the present practice, would be onerous for
carriers and would slow dOvffi considerably the process of loading;

(b) The question whether "reasonable means of checking" required that the
carrier open sealed containers in order to check on the particulars of the goods
therein contained.

(a) The present text of paragraph 1 was designed to protect consignees and
other third parties from frequent, unfounded reservations that could be printed on

1. The Committee considered:

2. It was proposed that the requirement in paragraph 1 of article 16, that the
carrier "make special note" on the bill of lading of the grounds for knowing or
suspecting that certain particulars on the bill of lading did not accurately
describe the goods or of the absence of reasonable means of checking these
particulars, should be replaced by a provision under which the carrier only
had to note his reservation on the bill of lading in such cases, without being
obliged to describe the grounds on which the reservation was based. Under a
similar proposal, the carrier would be able to note his reservation on the bill
of lading and then detail the grounds therefore on a separate document. The
following reasons were advanced in support of the above proposals to amend
paragraph 1:

3. :t was stated in reply, however, that the requirement in paragraph 1 that,
for a reservation to have legal effect, the bill of lading must specify the
grounds for the reservation, should be retained for the following reasons:

;~
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bills of lading to the effect that the particulars given on the bill could not
reasonably be checked;

(b) The requirement could be met in practice by a stamp on the bill of lading
setting out in brief the reasons for the reservation;

(c) The requirement served to safeguard the commercial value of bills of
lading by ensuring that the goods would be described accurately.

4. After deliberation, the Committee decided to retain the provision in
paragraph 1 which required that, for a reservation to be given legal effect,
the bill of lading must set forth not only a mention of the reservation but also
the grounds for the particular reservation.

5. Consideration was given to a suggestion that paragraph 1 should make it clear
that, while a carrier issuing a bill of lading had the right to enter on the bill
of lading reservations authorized under that paragraph, a carrier was not
obligated to enter such reservations. It was noted that whether paragraph 1
provided that carriers "shall" or "may" make special note of their reservations
was of little practical significance in the light of article 16, paragraph 3,
which established that, in relation to third parties acting in good faith,
carriers were bound by the description of the goods on the bill of lading and
could only rely on reservations that were permitted under paragraph 1 of that
article and which the carriers had in fact appropriately entered on the bill of
lading. The Committee decided to retain in paragraph 1 the requirement that
carriers "shall" make special note of reservations, in order to emphasize that
carriers should enter all reservations on the bill of lading that were authorized
under paragraph 1 of article 16.

6. The Committee considered the desirability of adding a prov~s~on to
paragraph 1, clarifying that "reasonable means of checking" did not call for the
opening of sealed containers. After deliberation, the Committee decided not to
add such a provision to paragraph 1, on the grounds that the present text,
requiring only reasonable means of checking, was adequate to cover the special
case of sealed containers, and that a contrario arguments might result from
mentioning specifically in paragraph 1 the case of sealed containers but not
other cases, e.g. the frequent case where the weight of the goods could not be
checked within a reasonable time.
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7. The Committee noted, however, that "reasonable means of checking" did not
require that sealed containers be opened so that the particulars of the goods in
the containers could be checked.
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8. The Cow~ittee adopted the following text:

"Article 16. Bills of lading: reservations and evidentiary effect

"1. If the bill of lading contains particulars concerning the general
nature, leading marks, number of packages or pieces, weight or quantity of
the goods Which the carrier or other person issuing the bill of lading on
his behalf knows or has reasonable grounds to suspect do not accurately
represent the goods actually taken over or, where a 'shipped' bill of lading
is issued, loaded, or if he had no reasonable means of checking such
particulars, the carrier or such other person shall insert in the bill of
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* * *

Article 16, paragraph 2

112. vThen the carrier or other person issuing the bill of lading on
behalf fails to note on the bill of lading the apparent condition of the
he is deemed to have noted on the bill of lading that the goods were in
apparent good condition.';

* * *

lI(b) Proof to the contrary by the carrier shall not be admissible when
the bill of lading has been transferred to a third party, including any
consignee, who in good faith has acted in reliance on the description of the
goods therein."

"3. Except for particulars in respect of which and to the extent to which
a reservation permitted under paragraph 1 of this article has been entered:

Article 16, paragraph 3

lI(a) The bill of lading shall be prima facie evidence of the taking over
or, where a 'shipped' bill of lading is issued, loading, by the carrier of the
goods as described in the bill of lading; and

lading a reservation specifying these inaccuracies, grounds of suspicion
or the absence of reasonable means of checking."

-124-

9. After deliberation, the Committee decided to retain the present wording of
paragraph 2.

10. The Committee considered a suggestion that the phrase lIincluding any consignee"
appearing in subparagraph (b) was unneceasary and should be deleted. The Committee,
however, decided to retain this phrase on the ground that in some national legal
systems it was doubtful whether a consignee would be considered asa third party
transferee of the bill of lading.

11. Consideration was given to the desirability of adding a provls1on to
subparagraph (b) of paragraph 3, restricting the circumstances under which the
carrier would be able to rely on a reservation he had noted on the bill of lading
based on reasonable grounds for suspecting the accuracy of a particular contained
in the bill of lading. It was proposed that the carrier should not be permitted to
rely on such a reservation in cases where, by utilizing the available" reasonable
means of checking, he could have ascertained that the particular referred to was in
fact inaccurate. It was stated that this provision was designed to ensure that
carriers always employed the available, reasonable means for checking the goods and
thus to accord protection to third parties who would be relying in good faith on
the description of the goods in the bill of lading.

13. The Committee decided to retain the existing wording of paragraph 3.

12. After deliberation, the Committee decided not to adopt the above-mentioned
proposal on the ground that paragraph 1 already required the carrier to utilize all
the reasonable means of checking that were available to him and that third parties
would have great difficulty in proving what the carrier Ilought to have known", had
he made use of the reasonable means of checking the goods.
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Article 16, paragraph 4

"4. A bill of lading which does not, as provided in paragraph 1,
subparagraph (k) of article 15, set forth the freight or otherwise
indicate that freight shall be payable by the consignee, shall be
prima facie evidence that no freight is payable by the consignee.
However, proof to the contrary by the carrier shall not be admissible
when the bill of lading has been transferred to a third party, including
any consignee, who in good faith has acted in reliance on the absence
in the bill of lading of any such indication. il

* * *
14. Considerat1.on was given to the question whether paragraph 4, setting forth
the legal consequences if the bill of lading did not indicate that freight
would be payable by the consignee upon the delivery of the goods, should be
retained.

15. The view was expressed that paragraph 4 should be deleted, since it was
usual to provide in contracts for the carriage of goods by sea that the freight
or part of the freight was payable only when the transport of the goods was
completed. According to another view, paragraph 4 should be retained on the
grounds that it accorded necessary protection to consignees and other third
parties from the imposition of freight charges payable by them without this
having been indicated on the bill of lading.

16. After deliberation, the Committee was agreed that the substance of paragraph 4
'bf' article '16 'should be retained.

17. The Committee considered a proposal to extend the scope of paragraph 4 to
cover also the legal consequences if the bill of lading did not indicate that
demurrage incurred at the port of loading shall be payable by the consignee. It
was stated that demurrage should be treated in the same manner as freight charges
and that consignees therefore should only be liable for the pa~nent of demurrage
if the bill of lading contained an indication to this effect.

18. According to another view, paragraph 4 should not be expanded to cover
demurrage, because such modification of the paragraph would lead to delay l.n the
issuance of bills of lading as carriers would not issue them until they
ascertained whether demurrage had or had not been incurred at the port of loading.

19. After deliberation, the Committee decided to extend the scope of paragraph 4
so as to cover the legal consequences of a failure to note on the bill of lading
'that either freight or demurrage was payable by the consignee.

20. The Committee adopted the following text:

"4. A bill of lading which does not, as provided in paragr'aph L,
subparagraph (k) of article 15, set forth the freight or otherwise indicate
that freight shall be payable by the consignee or does not set forth
demurrage incurred at the port of loading payable by the consignee, shall
be prima facie evidence that no freight or such demurrage is payable by him.
However, proof to the contrary by the carrier shall not be admissible when the
bill of lading has been transferred to a third party, including any consignee,
who in good faith has acted in reliance on the absence in the bill of lading
of any such indication."
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"Article 17. Guarantees by the shipper

* * *

Article 17, paragraphs 2. 3 and 4

"Article 17. Guarantees by the shipper

Article 17, paragraph 1

"I. The shipper shall be deemed to have guaranteed to the carrier the
accuracy of particulars relating to the general nature of the goods, their
marks, number, weight and quantity as furnished by him for insertion in the
bill of lading. The shipper shall indemnify the carrier against all loss,
damage or expense resulting from inaccuracies of such particulars. The
shipper shall remain liable even if the bill of lading has ~een transferred
by him. The right of the carrier to such indemnity sh al.L in no way limit
his liability under the contract of carriage to any person other than the
shipper."

"3. Such letter of guarantee or agreement shall be valid as against the
shipper unless the carrier or the person acting on his behalf, by omitting
the reservation referred to in paragraph 2 of this article, intends to defraud
a third pa~ty, including any consignee, who acts in reliance on the
description of the goods in the bill of lading. If in such a case, the
reservation omitted relates to particulars furnished by the shipper for
insertion in the bill of lading, the carrier shall have no right of indemnity
from the shipper pursuant to paragraph 1 of this article.

"1. The shipper shall be deemed to have guaranteed to the carrier the
accuracy· of particulars.relatingto the general nature of the goods, their
marks,. number, .weight and quantity as furnished by ·him for insertion in the
bill of lading. The shipper shall indemnify the carrier against all loss
resulting from inaccuracies in such particulars. The shipper shall remain
liable even if the bill of lading has been transferred by him. The right of
the carrier to such indemnity shall in no way limit his liability under the
contract of carriage to any person other than the shipper."

"2. Any letter of guarantee or agreement by which the shipper undertakes
to indemnify the carrier against loss, damage or expense resulting from the
issuance of the bill of lading by the carrier, or a person acting on his
behalf, without entering a reservation relating to particulars furnished by
the shipper for insertion in the bill of lading, or to the apparent condition
of the goods, shall be void and of no effect as against any third party,
including any consignee, to whom the bill of lading has been transferred.

2. The Committee adopted the following text:

1. The Committee adopted the text of this article, subject to the replacement of
the words "inaccuracies of such particulars" appearing in the second sentence by
the words "inaccuracies in such particulars", and subject to drafting changes
required to harmonize its language with the language adopted in other articles.
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114. In the case referred to in paragraph 3 of this article the carrier
shall be liable, without the benefit of the limitation of liability provided
for in this Convention, for any loss, damage or expense incurred by a third
party, including a consignee, who has acted in reliance on the description
of the goods in the bill of lading issued."

* * *

The deletion of these paragraphs was supported for the following reasons:

The Committee considered a proposal that paragraphs 2, 3 and 4 b~ deleted.3.

(a) The retention of these paragraphs would result in an increase in the
number of unclean bills of lading issued by carriers. Under the present law a
carrier could, in reliance on a letter of guarantee given by the shipper, omit a
reservation from a bill of lading if there was a minor discrepancy between the
goods and the particulars relating to the goods supplied by the shipper. If,
however, uncertainty was created as to the validity of letters of guarantee, the
carrier would always enter a reservation in such cases. The bill of lading would
then not be accepted by a bank under a documentary letter of credit.

(b) The issue of a clean bill of lading by the carrier in return for a letter
of guarantee given by the shipper was an arrangement always initiated by the shipper
for the shipper's benefit. Where the issue of a clean bill of lading in these
circumstances constituted a fraud, the party mainly responsible for, and profiting
from, the fraud would be the shipper. However, by invalidating the letter of
guarantee in the case' of fraud the' shipper would, be placed in·a better position
than the carrier.

(c) In seeking to regulate arrangements between shippers and carriers
concerning the issue of clean bills of lading by carriers, the Convention would
exeed its proper scope. Such arrangements were always subject to the applicable
national law, which would control possible abuses resulting from such arrangements.
It was no~ed in this connexion that a number of national laws in fact regulated
such arra.-':=ments.
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(d) Paragraphs 2, 3 and 4 of the draft Convention would in some measure confer
international recognition on a practice which was capable of abuse, and would
conflict with the provisions of national laws which currently checked possible
abuses •

The retention of these paragraphs was supported on the following grounds:

(a) The pr0visions of paragraph 2 only invalidated clean bills of lading
issued in reliance on letters of guarantee when the carrier, by omitting a
reservation, Lnteuded to defraud a third party. To the limited extent that they
interfered with current law and practice, the provisions were desirable.

(b) Some national laws already had provisions similar to those contained in
paragraphs 2, 3 and 4. Such provisions had not resulted in carriers frequently
issuing un~lean bills of lading. The fear expressed that the provisions in
these paragraphs would result in an increase in the number of unclean bills of
lading being issued was therefore unfounded.
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(c) Other prov~s~ons of the draft Convention regulated relations between
carrier and shipper. There was therefore no good reason for the view that
regulation of arrangements between the shipper and the carrier for the issue of
clean bills of lading fell outside the scope of the draft Convention.

(d) Leaving the issue to be regulated by the applicable national law would
not resolve the difficulty frequently encountered as to which national law was
applicable. Further~ the provisions of national laws appeared to differ~ and it
was therefore desirable to unify them through provisions in the Convention•

•
6. After deliberation~ the Committee decided to retain these paragraphs. ~/

7. The Committee adopted '~he following texts:

"2. Any letter of guarantee or agreement by which the shipper undertakes
to indemnify the carrier against loss resulting from the issuance of the bill
of lading by the carrier, or a person acting on his oehalf, without entering
a reservation relating to particulars furnished by the shipper for insertion
in the bill of lading, or to the apparent condition of the goods, shall be
void and of no effect as against any third party~ including any consignee, to
whom the bill of lading has been transferred.

il3. Such letter of guarantee or agreement shall be valid as against the
shipper unless the carrier or the person acting on his behalf, by omitting the
reservation referred to in paragraph 2 of this article~ intends to defraud a
third party, including any consignee, who acts in reliance on the description
of. the goods in ·the bill of·lading. If. in-the latter case; the reservation
omitted relates. to particulars .furnished by the shipper for insertion in the
bill of lading, the carrier shall have no right of indemnity from the shipper
pursuant to paragraph 1 of this article.

"4. In the case of intended fraud referred to in paragraph 3 of this
article the carrier shall be liable, without the benefit of the limitation of
liability provided for in this Convention, for any loss incurred by a third
party, including a consignee, who has acted. in reliance on the description
of the goods in the bill of lading issued."

1.
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~I Delegations supporting the deletion of these paragraphs formed a sizeable
minority within the Committee. The delegations of Japan and a number of other
delegations reserved their position in respect of article 17, p&ras. 2~ 3 and 4.
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"When a carrier issues a document other than a bill of lading by request
of th~ shipper, such document shall be prima facie evidence of the taking
over by the carrier of the goods as therein described."

(iii) The effect of a reference in the document to other conditions governing
the carria~e of the goods.

(ii) The retention bY,the shipper of a right of disposal of the goods before
they have reached the port of destination)

(i) The obligation of the carrier to deliver at the port of destination;

(a) That the existing text of the article should be replaced by the following:

* * *

(b) That the existing text of the article should be replaced by the following:

"When a carrier issues a document other than a bill of lading to evidence
a contract of carriage and receipt or acceptance of the goods, such a
document shall be prima facie evidence of the taking over by the carrier of
the goods as therein described."

"When a carrier issues a document other than a bill of lading to evidence
a contract of carriage, such a document shall be prima facie evidence of the
taking over by the carrier of the goods as therein described."

Article 18. Documents other than bills of lading

(c) That the article should be supplemented by prov~s~ons regulating the
following issues in relation to documents other than bills of lading:

3. The retention of the present text was supported on the ground that in many
cases the conclusion of the contract and the taking over of the goods by the
carrier occurred at the same time. If the carrier had not taken over the goods
when the document evidencing the contract was issued, it was open to the carrier
under the present text to prove that in fact he had not taken over the goods as
described in the document, since the present text only created a rebuttable
presumption. Furthermore, the proposed text treated a document evidencing receipt
or a~ceptance of the goods as prima facie evidence of the taking over of the goods

2. The proposal noted in paragraph 1 (a) above was supported on the ground that
the conclusion of a contract of carriage frequently occurred prior to the time the
carrier took over the goods which were the subject of that contract. The issuance
of a document other than a bill of lading evidencing a contract of carriage should
therefore not be treated, as it was under the present article, as evidence of the
taking over of the goods as described in the document. The proposed text, on the
other hand, only made a document prima facie evidence of the taking over of the
goods as described in the document by the carrier when the carrier had issued a
document to evidence both the contract of carriage, and receipt or acceptance of
the gocds.

1. The Conmlittee considered the following proposals:

i

j
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as therein described. Since receipt or acceptance amounted to taking over, the
creation of a presumption as to taking over was unnecessary if the document itself
evidenced receipt or acceptance.

5. The proposal noted at paragraph 1 (c) above was supported on the ground that
there was an increased use of documents other than bills of lading evidencing
contracts of ocean carriage, and that regulation in the draft convention of some of
the principal rights and obligations of carrier and shipper under such documents
was desirable. The proposal was opposed on the ground that adequate regulation of
such rights and obligations would require detailed provisi9ns, and that such
detailed provisions fell outside the proper scope of the convention.

4. In regard to the proposal noted in paragraph 1 (b) above, it was noted that
the proposed text restricted the operation of the presumption of taking over to the
case where the document evidencing the con"\;ract of carriage had been issued "by
request of the shipper". There was wide agreement that such a restriction was
undesirable, as such documents were frequently issued by carriers independently
of requests by shippers.

6. After deliberation, the Committee did not adopt any of the proposals noted
in paragraph 1, and retained the existing text of the article.



"PART V. CLAIMS AN''':> ACTIONS

Article 19. Notice of loss~ damage or delay

Article 19~ paragraph 1

:11. Unless notice of loss or damage, specifying the general natur-e of
such loss or damage, be given in writing by the-consignee to the carrier not
later than at the time the goods are handed over to tre consignee, such
handing over shall be prima facie evidence of the delivery of the goods by
the carrier in good condition and as described in the document of transport,
if any."

* * *
1. The Committee considered the following proposals:

(a) That the word "specifying" should be deleted, and replaced by the word
"or".

(b) That the words "or such other person authorized to receive the goods" be
added immediately after the word "consignee" in each of the two instances that the
word appeared in +.he paragraph.

(c) That the words "or his servants or agents" should be added after the
word "carrier\!.

(d) That the words ", or in case of such notice being given orally, unless
a written confirmation is, given to the carrier within 24 hours after the oral
notice," be added before the words "such handing over shall be".

(e) That the words "in writing" should be deleted.

2. In support of the proposal noted in paragraph 1 (a) above, it was observed
that the inclusion of the word "specifying" resulted in an obligation on the
consignee to give, in addition to notice of loss or damage, a detailed description
of the general nature of the loss or damage. Since this obligation placed an
unnecessary burden on the consignee, it would be preferable to delete "specifying",
and make the giving of such a detailed description optional. There was general
agreement, however, that the specification of the general nature of the loss or
damage was not too heavy a burden for the consignee~ and was necessary to give the
carrier notice of the nature of a possible claim against him. After deliberation,
the Committee did not adopt this proposal.

1.,

- .

3. In support of the proposal noted in paragraph 1 (b) above, it was observed
that consignees would frequently receive delivery of goods through persons
authorized to receive the goods on their behalf. It was therefore desirable to
empower such other persons to give notice of loss or damage when goods were
received by them. The proposal was opposed on the ground that the proposed
addition would result in a requirement that, in order to avoid the operation of
the presumption created by the second part of the paragraph, the person authorized
to receive the goods must give notice not later than the time he received the
goods. Such a requirement would be unfair to the consignee, since in many cases
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Ill. Unless notice of loss or damage, specifying the general nature of
such loss or damage, be given in writing by the consignee to the carrier not

-132-
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the consignee alone could detect the loss or damage and specify its general nature.
It was also stated that, since under article 4, paragraph 3, "consignee" included
the servants, agents, or other persons acting pursuant to the instructions of the
consignee, the proposed addition was unnecessary. After deliberation, the
Committee decided not to adopt this proposal.

"Article 19. Notice of loss, damage or delay

4. In support of the proposal noted in paragraph 1 (c) above, it was observed
that it would be of advantage to the consignee if he were empowered to give notice
either to the carrier or to his servants or agents. The proposal was opposed on
the ground that it would create great practical difficulty for the carrier if
notice could be given to any of his servants or agents. It was·noted, in this
connexion, that the applicable law and practice would specify that notice could
validly be given to the carrier through certain categories of servants or agents.
After deliberation, the Committee decided not to adopt this proposal.

5. It was stated in support of the proposal noted in paragraph 1 (d) above, that
although for the sake of certainty an immediate, written notice of loss or damage
was preferable, written notice by the consignee within 24' hours after the goods
were handed over to him would be acceptable provided the consignee was required to
give immediately an oral notice of the loss or damage. The proposal was opposed
on the ground that requiring immediate oral notice would lead to uncertainty and
litigation since, frequently, consignees would allege and carriers would deny
that immediate oral notice of the loss or damage had been given. It was noted
that article 19, paragraph 1, was not a time-bar and only included a rebuttable
presumption as to the apparent condition of the goods upon their delivery. After
deliberation, the Committee decided not to adopt this proposal.

~I The representative of Japan reserved his position on article 19, para. 1,
and maintained his preference for its formulation noted in para. 1 (d) above.

7. The Committee adopted the following text:

6. The proposal to delete the words "in writing" was supported on the ground that
the consignee could see whether loss or damage had been caused to the goods only
after they had been handed over to him. It was therefore difficult for him to
give notice in writing of loss or damage, specifying the general nature of the
loss or damage, nof later than the time the goods were handed over to him, as
required b~T the paragraph. The proposal was opposed on the ground that a notice
in writing was clear evidence both of the fact that notice was given, and of the
general nature of the loss or damage of which notice was given. On the other hand,
both the giving of an oral notice, and the terms of such a notice, could be
easily disputed. In the course of the discussions on the above proposal it was
suggested that the difficulties noted above arising out of the existing text and the
proposed modification might be resolved by retaining the requirement that notice
be given in writing, but permitting the consignee to give such notice not later
than 24 hours after the goods were handed over to him. The Committee decided to
adopt this suggestion, and to modify the text of the paragraph accordingly. 01



* * *
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Article 19. paragraph 4

"3. The notice in writing need not be given if the state of the goods
has at the time of their delivery been the subject of joint surveyor
inspection."

"3. If the state of the goods has at the time they were handed over to
the consignee been the subject of joint surveyor inspection by the parties,
notice in writin~ need not be given of loss or damage ascertained during
such surveyor inspection."

"4. In the case of any actual or apprehended loss or damage the
carrier and the consignee shall give all reasonable facilities to each other
for inspectinG and tallying the goods."

Article 19, paragraph 2

"2. Where the loss or damage is not apparent, the notice in writing
must be given within 10 days after the completion of delivery, excluding
that day."

later than the day after the day when the goods were handed over to the
consignee, such handing over shall be prima facie evidence of the delivery
by the carrier of the goods as described in the document of transport or,
if no such document has been issued, in good condition."

Article 19, paragraph 3

la. The Committee adopted the following text:

9. The Committee also decided to harmonize the phrase "completion of delivery"
used in this paragraph, and the phrase "handed over!! used in paragraphs 1 and 5 of
article 19.

8. The Co~~ittee considered a proposal that the period of 10 days specified in
the paragraph should be extended to 15 days, on the ground that a 10· ·day period
might be insufficient to give notice where the loss or damage was not apparent.
On the other hand, the view was expressed that a la-day period was sufficient.
After deliberation, the Committee decided to modify the paragraph by replacing
the la-day period by a 15-day period.

11. After deliberation, the Committee retained the substance of this paragraph,
subject to certain drafting changes, and adopted the following text:

, I

he

"2. 1-'Jhere the loss or damage is not apparent, the provisions of
t paragraph 1 of this article shall apply correspondingly if notice in writing

has not been given within 15 consecutive days after the day when the goods
were handed over to the consignee."

e.



116. If the goods have been delivered by an actual carrier 1 any notice
given under this article to the actual carrier shall have the same effect as
if it had been given to the contracting carrier."

Article 19. paragraph 6

115. Ho compensation shall be payable for delay in delivery unless a
notice has been given in writing to the carrier within 21 consecutive days
after the day when the goods were handed over to the consignee."

* * *

•* * *

12. After deliberation~ the Committee retained the existing wording of this
paragraph.

Article 19. paragraph 5

115. No compensation shall be payable for delay in delivery unless a
notice has been given in writing to the carrier within 21 days from the time
that the goods .rere handed over to the consignee."

14. The Committee accepted a proposal to add the word "consecutive" after the
figure "211l~ and adopted the following text:

13. The Committee considered a proposal to add the words "or otherwise delivered
in accordance with paragraph 2 of article 4" at the end of this paragraph. In
support of this proposal, it was noted that under paragraph 2 of article 4 the
carrier ceased to be in charge of the goods not only when he had delivered the
goods by handing them over to the carrier (article 4 (2) (a», but also when
he had delivered them in the manner specified in article 4 (2) (b) or 4 (2) (c).
It was therefore appropriate that the 21-day period for giving notice should
co@nence when delivery had been made in any of the three ways specified in
article ~:. (2). The proposal was opposed on the ground that it was only the
consignee who~ after the goods had been handed over to him, would be in a position
to decide if there had been delay. After deliberation, the Coymnittee decided
not to adopt that proposal.

15. The Committee considered a proposal that the paragraph should be modified to
include a provision that a notice given under article 19 to a contracting
carrier should have the same effect as if it had been given to an actual carrier
who had delivered the goods. After deliberation the Co~nittee adopted that
proposal.

~ '-1
~1
1

16. The Com..rnittee adopted the folJowing text:

116. If the goods have been delivered by an actual carrier~ any notice
given ~~der this article to the actual carrier shall have the same effect as
if it had been given to the carrier, and any notice ~iven to the carrier
shall also have effect as if p.:iven to such actual car-r-Ler ;"
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1iArticle 20. Limitation of actions

Article 20, parar.raph 1 (introductory language)

"1. The carrier shall be discharged from all liability whatsoever
relating to carriage under this Convention unless legal or arbitral
proceedings are initiated within Lone year/ [two year§!: [i

* * *

1. Consideration of the introductory language of paragraph 1 was focused on the
following issues:

(a) The length of the limitation period provided under this article; and

(b) The desirable scope of this article as to the types of actions and
claimants covered.

2. After deliberation, the Committee decided that the period of limitation
provided for under this article should be two years.

3. Regarding the desirable scope of article 20, it was proposed that its scope
should be extended to cover all actions for damages relating to carriage under the
convention, including not only actions by shippers or consignees against carriers
but also actions by carriers against shippers or consignees. It was noted that the
same limitation period should be applicable to all actions arisine under the
convention and that, e.g. under article 12 or 13, actions by carriers against
shippers were foreseen.

4. According to another view, the scope of article 20 should be restricted to
actions against carriers for loss of or damage to cargo and the limitation period
for other types of actions arising under contracts of carriage covered by the
convention should be left to the applicable national law for determination.

5. After considering this question, the Committee decided that article 20,
dealing with the limitation period under the draft convention, should apply to all
actions for damages relating to carriage under the draft convention, including
actions by carriers against shippers or consignees.

6. The Committee was agreed that the introductory language of paragraph 1 should
form a separate paragraph establishine the period of limitation under the draft
convention and that sUbparagraphs (a) and (b) of the present paragraph 1 should
constitute paragraph 2 dealing with the commencement of the running of the
limitation period. It was noted that a similar arrangement had been adopted in
article 16 of the Athens Convention of 1974.

7. The Committee adopted the following text as paragraph 1 of this article:

IIArticle 20

ill. Any action {ior damages/ "1:./ relating to carriage of goods under this

1/ The Working Group suggests that these words may be deleted.

-135-



.S

Convention is time-barred if legal or arbitral proceedings have not been
initiated within a period of two years. 11

Article 20, paragraph 1, subparagraphs (a) and (b)

"Ca) In the case of partial loss of or of damage to the goods,
or delay, from the last day on which the carrier has delivered any
of the goods covered by the contract;

(b) In all other cases, from the ninetieth day after the time
the carrier has taken over the goods or, if he has not done so, the
time the contract was made."

* * *
8. After deliberation, the Committee decided to retain the substance of
subparagraph (a), but to clarify its application in cases 'where there were
successive, partial deliveries of goods under a contract of carriage covered by
the draft convention. It was noted that subparagraph (a) was designed to
establish the limitation period for all actions arising from circumstances where
full or partial delivery of the goods had been affected under the contract of
carriage.

9. It was agreed that subparagraph (b) established the limitation period for all
actions arising from circumstances where there had not been any delivery of the
goods under the contract of carriage. The following proposals were, however,
submitted in order to modify the provisions of sUbparagraph (b):

(i) To clarify that the goods could be taken over from the shipper by the
carrier or by an actual carrier;

(ii) To provide that if the carrier fails to take over the goods, the period
of limitation commences "the day after the last day when the shipper
could have required the carrier to take them over in accordance with the
contract of carriage";

(iii) To provide that for all actions covered by sUbparagraph (b), i.e. whether
or not the carrier took over the goods, the period of limitation runs
"f'r-om the last day on which the goods shoul.d have been delivered".

10. There was general agreement that the provision in subparagraph (b), under
which in certain cases the commencement of the limitation period depended upon
"the time the contract W{3.S made", was unsatisfactory since the time at which the
contract of carriage was concluded had no necessary bearing on the time at which
the contract of carriage was to be performed and claims under the contract were
likely to arise.

11. Consideration was given to the case where a carrier failed to deliver the
goods for an extended period without, however, incurring any liability for "delay
in deliveryil under article 5, paragraph 2, because he was taking all reasonable
steps to accomplish delivery, e.g., the case of ships stranded in the Suez Canal
for several years when the canal was closed. It was noted that under the present
wording of subparagraph (b), and under the proposals mentioned at paragraph 9 above
to modify subparagraph (b) except the last one, the consignee would, in such a case,

-136~



, all

'iod

I the

lether
rs

.he

.ch
'e

~lay

.e
lal
lent
above
, case,

. ."

be forced to treat the goods as lost pursuant to article 5, paragraph 3, and claim
their total loss, even if the consignee knew that the goods were not lost and that
they were not perishable. Otherwise, if the consignee had failed to claim for
total loss and if the goods were then delivered to him in a damaged condition after
two years, he would be time-barred from asserting a claim. To resolve this problem,
it was proposed that subparagraph (b) should provide that, in respect of actions
falling within the ambit of that sUbparagraph, the period of limitation should run
"t'rom the last day on which the goods should have been delivered".

12. It was stated in reply that the provisions of article 5, paragraph 3,
permitting goods to be treated as lost after 60 days of non-delivery, together
with the two-year period of limitation provided for in article 20, were sufficient
to protect claimants.

13. After deliberation, the Committee decided that, in substance, subparagraph (b)
should state that in respect of actions to which it was applicable the period of
limitation ran "f'rom the last day on which the goods should have been delivered l1

•

Proposed addition to paragraph 1

14. The Committee considered the desirability of adding a special prOV1S10n
dealing specifically with the commencement of the period of limitation for actions
against shippers or consignees under the convention. It was suggested that the
limitation period for actions against shippers or consignees should run from the
"s chedu'Led date of deliveryfl.

15. It was state'd in reply' the;cs'uch' a ·speciSJ.. 'provision was unnecessary , since
the general rules in 8ubpa,ragraphs' (a)' and (b)'of para.graph i provided an
adequate starting point for the limitation period applicable to claims against
shippers or consignees. It was further stated that the proposed term "scheduled
date of deLi.vez-y" was vague and that not all contracts of carriage specified a
i1 s chedul ed date of deliver y ll .

16. After deliberation, the Committee decided not to add to this article a
special rule on the commencement of the limitation period for actions against
shippers or consignees under the convention.

17. The Committee combined the substance of subparagraphs (a) and (b) into a
single paragraph and adopted the following text as paragraph 2 of this article:

"2. The limitation period commences to run on the day on which
the carrier has delivered the goods or part of the goods or, in cases
where no goods have been delivered, on the last day on which the goods
should have been delivered. I!

Article 20, paragraph 2

"2. The day on which the period of limitation begins to run shall
not be included in the period. 11

* * *
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•Article 20, paragraph 3

"4. The provisions of paragraphs 1, 2 and 3 of this article
shall apply correspondingly to any liability of the actual carrier
or of any servants or agents of the carrier or the actual carrier."

* ~ *

Article 20. paragraph 4

* * *

1/4. The person against whom a claim is made may at any time
during the running of the limitation period extend the period by a
declaration in writing to the claimant. The declaretion may be
renewed. 11

* * *

"3. The period of limitation may be extended by a declaration of
the carrier or by agreement of the parties after the cause of action
has arisen. The declaration or agreement shall be in writing."

Article 20. paragraph ~
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115. An action for indemnity against a third person may be brought
even after the expiration of the period of limitation provided for in
the preceding paragraphs if brought within the time allowed by the law
of the Court seized of the case. However, the time allowed shall not
be less than ninety days commencing from the day when the person
bringing such action for indemnity has settled the claim or has been
served with process in the action against himself. 1l

18. The Committee considered but did not retain a suggestion to modify the
wording of this paragraph to correspond to the wording of article 28 of the
Convention on the Limitation Period in the International Sale of Goods. The
Committee was agreed that it was not necessary to introduce complex provisions on
the calculation of the period of limitation into the draft convention.

19. The Committee retained the text of this paragraph but renumbered it as
paragraph 3.

22. The Committee adopted the following' text as paragraph 4 of this article.

20. After deliberation, the Committee decided to retain the substance of this
paragraph.

21. It was agreed, however, that the paragraph should be redrafted, taking into
account the expanded scope of article 20 covering all actions for damages
relating to carriage under the convention, and the wording of article 22,
paragraph 2 of the Convention on the Limitation Period in the International Sale
of Goods.

23. After deliberation, the Committee decided to delete paragraph 4 as
unnecessary, in the light of the expansion of the scope of article 20.
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24. After deliberation~ the Committee decided to retain the substance of
paragraph 5, but to re-examine its wording in the light of the expanded scope of
article 20 and of possible conflict between other international agreements and the
provisions of this paragraph.

25. The Committee adopted the following text:

i'5. An action for indemnity by a person held liable may be brought
even after the expiration of the period of limitation provided for in the
preceding paragraphs if brought within the time allowed by the law of the
State where proceedings are initiated. However~ the time allowed shall
not be less than 90 days commencing from the day when the person bringing
such action for indemnity has settled the claim or has been served with
process in the against himself. 1l

Proposed addition to article 20

26. Consideration was given to the desirability of adding a paragraph to article 20
that would provide that, subject to the provi.aior.e of this article, the lex fori
governed the extension of the limitation period iD c~se of fraud or force majeure,
the interruption of the running of the limitation period, and the calculation of
the limitation period.

27. It was stated that the proposed paragraph was designed to limit t~e cases
where the law of the jurisdiction where the proceedings were instituted ~ould be
':ltiliz~d to ext.end the two-yea! period o f l~mit~t,iqI?- estap~is4ed,under articl~ ;;0.

28. 'After de.l ibez-at Lon, 'the' Committee decided 'against 'the inclusion of the'
proposed paragraph since the grounds for extending, interrupting or suspending the
limitation period differed widely in the various national legal systems. It was
also noted that in a number of national legal systems prescription (limitation) of
claims was considered as part of the substantive law and not of the procedural law.
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YiArticle 21. Jurisdiction

ill. In a legal proceeding aritdng out of the contract of carriage the
plaintiff, at his option, may bring an action in a contracting State within
whose territory is situated:

lI(a) The principal place of business or, in the absence thereof, the
ordinary residence of the defend.ant; or Arti

n (b)
has there
was made;

The place where the contract was made providea that the defendant
e. place of business, branch or agency through which the contract
or

1.

2.

n(c) The port of loading; or

iI(d) The port of discharge; or

"(e) A place designated in the contract of carriage.

112. (a) Notwithstanding the preceding provisions of this article, an
action may be brought before the courts of any port in a contracting State at
which the carrying vessel may have been legally arrested in accordance with
the applicable law of that State. However, in such a case, at the petition
of the defendant, the claimant must removp the action, at his choice, to one
of the jurisdictions referred to in paragraph 1 of this article for the
determination of the claim, but before such removal the defendant must
furnish secur~t.Y.sJ.l:ff;i.pient .:t.o. .enauze, pa,ym,ent .Of, any. judgement .that may
subsequently be awarded to the claimant in the action; .

• • • 4 ." .... ~ ." ... • • - • • ~ ..' • o· .." , • • ••••• . •

l1(b) All questions relating to the SUfficiency or otherwise of the
security shall be determined by the court at the place of the arrest.

i13. No legal proceedfngs arising out of the contract of carriage may be
brought in a place not specified in paragraphs 1 and 2 of this artiCle. The
provisions which precede do not constitute an obstacle to the jurisdiction of
the contracting States for provisional or protective measures.

H 4. (a) vfuere an action has been brought before a court competent under
paragraphs 1 and 2 of this article or where judgement has been delivered by
such a court, no new action shall be started between the same parties on the
same grounds unless the judgement of the court before which the first action
was brought is not enforceable in the country in which the new proceedings
are brought;

n(b) For the purpose of this article the institution of measures with
a view of obtaining enforcement of a jUdgement shall not be considered as the
starting of a new action;

11(c) For the purpose of this article the removal of an action to a
different court within the same country shall not be considered as the starting
01' a new action.
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* * *

2. The deletion of the article was supported on the following grounds:

3. The retention of the article was supported on the following grounds:

Ii 5• Notwithstanding the provasaons of the prec eding paragraphs, an
agreement made by the parties after a claim under the contract of carriage
has arisen, which designates the place where the claimant may bring an
action, shall be effective. ii

Article as a whole

(a) Paragraph 1 of the article gave a plaintiff the right to bring an action,
at his option, in anyone of several jurisdictions. Although this right was
given to any plaintiff, whether shipper or carrier, actions seeking to enforce
rights conferred by the Convention would in practice be instituted by shippers.
An advantage was therefore given to shippers which was not given to carriers,
and this!'esulted in an imbalance in the Convention.

(e) The article did not unify the rules as to the competent jurisdiction for
a plaintiff, since it gave him the right to institute an action in anyone of
several jurisdictions.

(f) The article was unnecessary for the purpose of protecting shippers
since carriers did not in practice impose on shippers clauses conferring exclusive
jurisdiction on fora which were only convenient to carriers.

(a) Bills of lading and other documents evidencing contracts 0f ocean
carriage were often contracts of adhesion which a shipper was compelled to accept
because of the superior bargaining position of the carrier. They often contained
clauses conferring exclusive jurisdiction in respect of actions arising out of
contracts of carriage on a forum which was only convenient to the carrier. Since
it was in practice very difficult for the shipper to institute an action at such
a forum, these clauses had the effect of protecting the carrier from possible

(d) The right to bring an action, at his option, in anyone of the several
jurisdictions specified in the paragraph was given to a plaintiff even in cases
where the parties had earlier agreed on a single exclusive jurisdiction. This
derogated from the generally accepted principle that agreements entered into by
parties should ~e respected by them.

(c) The several jurisdictions made available to a plaintiff to institute an
action might in certain cases create hardship for carriers. For instance, where
in a single incident cargo belonging to different shippers was damaged, each
cargo owner might institute his action in a different jJrisdiction.

1. The Committee considered a proposal that the entire article be deleted.

(b) iv10st systems of national law empowered a plaintiff to institute an
action at any of the places specified in paragraph 1 (a), 1 (b), 1 (d) and 1 (e).
It was therefore unnecessary to give a plaintiff such a right through specific
provision in the Convention.

i



actions against him. Article 21 was therefore necessary to ensure for the shipper
a convenient forum in which he might bring an action.

(b) The provisions of the article constituted an acceptable compromise in
protecting both the interests of plaintiffs to whom a convenient forum was made
available under paragraphs 1 and 2, and the interests of defendants, who, by
reason of paragraph 2, could not be sued in a forum other than the ones specified
in paragraphs 1 and 2.

(c) The provisions of paragraph 1 were not unbalanced in that they made
available one of several fora to any plaintiff, whether he be carrier or shipper.

4. In the course of the deliberations, a proposal was also made that the article
be modified so as to make available to a plaintiff at his option the several
jurisdictions specified in paragraph 1 only when there had been no exclusive
jurisdiction previously agreed upon between the parties.,

5. After deliberation, the Committee decided to retain the article.

Article 21, paraRraph 1

6. The Committee considered the following proposals:

(a) That the introductory language to the paragraph should be modified to
provide that, when an action is brought in a Contracting State, the particular
court within that State in which the action may be brought should be determined
by the procedural law of that State.

(b) That the word Iicont ra ct i ng" appearing before the word "State" should be
deleted.

(c) That the existing wording of subparagraph (b) should be replaced by the
following:

"(b) The place where the contract of carriage was made, if the defendant
has a place of business and is subject to jurisdiction in that Statel1

•

7. The proposal noted in paragraph 6 (a) above was supported on the ground that,
where an action was brought in a Contracting State within whose territory one of
the places described in subparagraphs (a) to (e) was situated, the introductory
language of paragraph 1 of article 21 did not specify the particular court in which
such action might be brought. There was wide agreement that the determination of
such court should be left to the procedural law of the Contracting State concerned,
and that the introductory language should be modified to reflect this view.

8. (a) The proposal noted in paragraph 6 (b) above was supported on the ground
that the retention of the word "contracting" might result in the courts of
non-Contracting States refusing to assume jurisdiction in respect of actions in
cases where they would assume jurisdiction if the word were deleted. It was noted
that bills of lading and other documents evidencing contracts of carriage would
frequently provide that the convention was to govern the contract. If an action
was brought in a non-Contracting State on a contract containing such a provision,
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"The provisions of this article shall not prevent the application of
international conventions which establish special jurisdictions for claims
arising out of the contract for carriage by sea. 1I

(a) That this paragraph should be deleted, and that the follvwing
paragraph should be added as the last paragraph of this article:

"Notwithstanding the preceding provisions of this article, an action may
be brought before the courts of a Contracting State in any of whose ports the
carrying vessel or any vessel of the same ownership may have been legally
arrested in accordance with the applicable law of that State."

(b) That the first sentence of the paragraph should be replaced by the
following sentence:

the courts of a non-Contracting State would apply article 21 as part of the
applicable law chosen by the parties to govern the contract, and might deny
jurisdiction because an action could under article 21 only be brought in a
Contracting State. It was observed that such a denial of jurisdiction might
seriously limit the application of the convention in the period immediately
following its coming into force, when several States would still not be parties to
it.

Article 21, paragraph 2

10. In support of the proposal noted in paragraph 6 (c) above, it was observed
that under the existing wording of sUbparagraph (b) of paragraph 1 or article 21,
a defendant could be sued at a place where he had a branch or agency through which
he had concluded a contract of carriage. However, he may not be able adequately
to defend the action at a place where he only had a branch or agency. The proposed
new wording would eliminate the bringing of actions at such places, and would also
harmonize subparagraph (b) .of' paragraph 1 with article 17, paragraph 1 (d) of the
Athens Convention of 1974. The proposal was opposed on the ground that, if a
defendant had concluded a contract of carriage with a plaintiff through a branch
or agency, it was not unfair to permi+ ~~e plaintiff to bring an action at the
place where the branch or agency Wf. ~it11~ted. After deliberation, the Committee
did not adopt this proposal.

9. After deliberation, the Committee decided to delete the word "contracting".

11. The Committee considered the following proposals:

(b) The proposal was opposed on the grounds that the deletion of the word
"contracting" would not result in the courts of non-Contracting States assuming
jurisdiction in cases where they would otherwise refuse to assume jurisdiction.
The courts of non-Contracting States would decide whether or not to assume
jurisdiction on the basis of their own laws of jurisdiction without regard to the
content of the new Convention. Nor would such courts regard the adoption of the
Convention as the applicable law in the contract of carriage as conclusive in

, ,. deciding whether or not to assume jurisdiction. In particular, States who were
parties to the Brussels Convention of 1924 and not parties to the new Convention
would apply the Brussels Convention of 1924 where the latter was applicable.



12. The proposal noted in paragraph 11 (a) above was supported on the following
grounds:

(i) The prov~s~ons of this paragraph conflicted with article 7 of the
Brussels Convention of 1952 relating to the Arrest of Seagoing Ships. pi
In particular, the second sentence of sUbparagraph (a) of this paragraph
providing, sUbject to certain conditions, for the removal of an action
at the petition of the defendant, was inconsistent with the provisions
of the Brussels Convention of 1952. This conflict would make it difficult•for States parties to the Brussels Convention of 1952 to become parties
to the present convention.

(ii) The rules contained in this paragraph were inconsistent with the
fundamental principle of law and policy that foreign State-owned vessels
were in all circumstances immune from jurisdiction. The paragraph was
therefore ~nacceptable, and would make it very difficult for some ~

States to become parties to the convention. The representative of the
USSR made a statement that, if paragraph 2 of article 21 was retained,
it would be absolutely necessary to supplement this paragraph by a clear p

and unambiguous provision on its inapplicability with regard to
State-owned vesse.l.s which under international law should enjoy immunity
from foreign jurisdiction. In the opinion of the representative of the
USSR, the absence of such a supplementary provision could create serious
obstacles for the adopting of the convention under consideration.

(iii) The removal of an action at the petition of a defendant provided for in
the second sentence of the paragraph could not be given effect under the
procedural laws of many States. That sentence would therefore be
inoperative.

(iv) The deletion of this paragraph would reduce the number of jurisdictions
in which a plaintiff might, at his option, bring an action arising out
of a contract of carriage. To that extent, the deletion would promote
uniformity as to the competent jurisdictions available to a plaintiff
and reduce "forum shopping ll

•

13. The proposal was opposed on the following grounds:

(i) The provisions of this paragraph did not conflict with article 7 of the
Brussels Convention of 1952 relating to the Arrest of Seagoing Ships.
Paragraph 3 of article 7 of that Convention provided for the case where
parties had agreed to submit the dispute in respect of which the arrest
had been made to the jurisdiction of a particular court other than the one
in which the arrest had been made and permitted the claimant in such a
case to institute proceedings in the agreed jurisdiction. Since
paragraph 3 of article 23 of the draft convention required that the bill
of l~ding or the document evidencing the contract of carriage contain a
statement that the carriage was subject to the provisions of the
Convention, the parties would by that statement have agreed to sllbmit
their disputes to the jurisdictions specified in article 21 of t1le draft

pi International Convention relating to the Arrest of Seagoing Ships,
Brussels, 10 May 1952.
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convention. The jurisdictions specified in article 21 would therefore
be agreed jurisdictions within the meaning of paragraph 3 of article 7
of the Brussels Convention of 1952.

(ii) The paragraph only contemplated that a ship may be "legally arrested in
accordance with the applicable law" of the State in which the arrest
took place. A foreign State-owned vessel would therefore not be arrested
by virtue of the provisions of this paragraph in a jurisdiction which
recognized the principle of the absolute immunity from arrest of foreign
State-owned vessels. Furthermore, it was undesirable to specify in an
international convention that foreign State-owned vessels were absolutely
immune from arrest, because under the law of some States foreign State
owned vessels engaged in purely commercial activities were not immQ~e

from arrest .

(iii) The arrest of a ship was regarded by cargo owners in some States as the
only effective method of enforcing a claim against a foreign carrier.
This paragraph therefore embodied a useful compromise by protecting the
existing right of arrest in such States, while not creating a right of
arrest in States which became parties to the Convention.

(iv) Retention of the defendant's right to remove the action to a jurisdiction
specified in paragraph 1 of the article was desirable because the arrest
might be made in a jurisdiction having no connexion with the contract of
carriage out of which the claimant's action arose. It would be unfair
to require the defendant to defend the action in such a jurisdiction.

14. After deliberation, the Committee decided to retain paragraph 2 of article 21,
and not to add the proposeq new paragraph.

15. The representative of the USSR stated that he could not support the decision
referred to in paragraph 14 above, for the reasons set forth in paragraph 12 (ii)
above.

16. The proposal noted in paragraph 11 (b) above was supported on the ground that
it created a desirable extension of the scope of arrest in States which already
recognized a right of arrest. It was also observed that this extension was not
inconsistent with the provisions of the Brussels Convention of 1952 relating to
the Arrest of Seagoing Ships. After deliberation, the Committee decided to adopt
this proposal.

Article 21. paragraphs 3 and 4

17. After deliberation, the Committee decided to adopt the text of these
paragraphs, subject to the substitution of "paragraphs 1 or 2 11 for "paragraphs 1
and 2 11 in each of the paragraphs.

Article 21, paragraph 5

18. After deliberation, the Committee decided to retain this paragraph in its
existing wording.
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19. Following the deliberations set forth in paragraphs 1 to 18 above, the
Committee adopted the following text for article 21:

"Article 21. Jurisdiction

"1. In a legal proceeding relating to carriage of goods under this
Convention the plaintiff, at his option, may bring an action in a court
which, according to the law of the State where the court is situated, is
competent and within the jurisdiction of which is situated one of the
following places or ports: •

li(a) The principal place of business or, in the absence thereof, the
ordinary residence of the defendant; or

"(b) The place where the contract was made provided. that the
defendant has there a place of business, branch or agency through which
the contract was made; or

"(c) The port of loading or the port of discharge; or

"(d) Any additional place designated for that purpose in the contract
of carriage.

"2. (a) Notwithstanding the preceding provJ.swns of this article,
an action may be brought before the courts of any port in a contracting
State at which the carrying vessel or any other vessel of the same
ownership may have been legally arrested in accordance with the applicable
law of that State. However, in such a case, at the petition of the
defendant, the claimant must remove the action, at his choice, to one of
the jurisdictions referred to in paragraph 1 of this article for the
determination of the claim, but before such removal the defendant must
furnish security sufficient to ensure payment of any judgement that may
subsequently be awarded to the claimant in the actiun;

"(b) All questions relating to the sufficiency or otherwise of the
security shall be determined by the court at the place of the arrest.

"3. No legal proceedings arising out of the contract of carriage
may be brought in a place not specified in para~raph 1 or 2 of this
article. The provisions of this paragraph do not constitute an
obstacle to the jurisdiction of the contracting States for provisional
or protective measures.

"4. (a) Where an action has been brought before a court competent
under paragraph 1 or 2 of this article or where judgement has been
delivered by such a court, no new action shall be started between the
same parties on the same grounds unless the jUdgement of the court
before which the first a~tion was brought is not enforceable in the
country in which the new proceedings are brought;

11 (b) For the purpose of this article the institution of measures
with a view to obtaining enforcement of a judgement shall not be
considered as the starting of a new action;
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liCe} For the purpose of this article the removal of an action to
a different court within the same country shall not be considered as
the starting of a new action.

"5. Notwithstanding the provisions of the preceding paragraphs,
an agreement made by the parties after a claim under the contract of
carriage has arisen, which designates the place where the claimant
may bring an action, shall be effective."
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"Ar-ti.c.Le 22. Arbitration

"I. Subject to the rules of this article, parties may provide by
agreement that any dispute that may arise.under a contract of carriage
shall be referred to arbitration.

"2. The arbitration proceedings shall, at the option of the plaintiff,
be instituted at one of the following places:

"( a) A place in a State within whose territory is s~tuated

11 (i) The port of loading or the port of discharge; or

fi(ii) The principal place of business of the defendant or, in
the absence thereof, the ordinary residence of the
defendant; or

"(iii) The place where the contract was made, provided that the
defendant has there a place of business, branch or agency
through which the contract was made; or

"(b) Any other place designated in the arbitration clause or agreement.

113. The arbitrator or arbitration tribunal shall apply the rules of
this Convention.

114. The provisions of paragraphs 2 and 3 of this article shall be
deemed to be part of every arbitration clause or agreement, and any term
of such clause or agreement which is inconsistent therewith shall be
null and void.

fi5. Nothing in this article shall affect the validity of an agreement
relating to arbitration made by the parties after the claim under the
contract of carriage has arisen. 11

* * *
Article as a whole

I. The Committee considered a proposal that the entire article should be
deleted.

2. The deletion of this article was supported on the following grounds:

(a) The well-established practice in commercial arbitration was to determine
the place of arbitration by agreement of the parties to the arbitration agreement.
The provisions of this article, however, were inconsistent with that practice since
a plaintiff could institute arbitration proceedings at anyone of the places
specified in paragraph 2 (a) even though that was not the agreed place of
arbitration. These provisions were also inconsistent with the principle that
agreements entered into by parties should be respected by them.
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(b) The article would defeat the efforts made by many international bodies
to promote arbitration as a means of dispute settlement. The uncertainty as to
the place of arbitration resulting from the many optional places at which a
plaintiff could institute arbitration proceedings would discourage resort to
arbitration.

tiff, 3. The retention of the article was supported on the following grounds:
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(a) The article was a necessary corollary to the protection given to the
plaintiff by article 21 of the Convention. If article 21 were retained but
article 22 deleted, clauses conferring exclusive jurisdiction on courts only
convenient to the defendant, imposed on the plaintiff by the superior bargaining
power of the defendant, would be replaced by clauses similarly imposed stipulating
that all disputes were to be settled by arbitration at a place only convenient to
the defendant.

(b) The article was only directed to preventing possible abuse of
arbitration in a limited area, and would not have adverse consequences on the
efforts to promote arbitration in general as a method of dispute settlement.

4. The Committee also considered a proposal that, as an alternative to the
deletion of this article, it should be redrafted to provide that the options
as to the place of arbitration would only be open to a plaintiff if there was
no place of arbitration agreed upon between the parties.

5. After deliberation, the Committee decided to retain this article. q/

Article 22, paragraph 1

6. The Committee considered a proposal that the paragraph be amended by the
addition of the words iievidenced in writingH to read as follows:

HI. Subject to the rules of this article, parties may provide by
agreement evidenced in writing that any dispute that may arise under a
contract of carriage shall be referred to arbitration. ii

7. This proposal was supported on the ground that an arbitration agreement had
the important consequence of ousting the jurisdiction of courts. It was
therefore desirable to require clear' evidence of such an agreement. There was
wide agreement that the proposal was useful, and the Committee, after deliberation,
decided to adopt it.

Article 22, paragraph 1 bis

8. The Committee considered a proposal to add the following new paragraph to
the article as paragraph 1 bis:

"Where a charter-party contains a provision that disputes arising

q/ A significant minority of delegations expressed their reservation concerning
the present formulation of article 22 and favoured deletion of the article.
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thereunder shall be referred to arbitration and a bill of lading issued
pursuant to the charter-party does not contain a special annotation
providing that such provision shall be binding upon the holder of the
bill of lading, the carrier may not invoke such provision Ifor the
purpose of referring disputes arising under the bill of lading to
arbitration! as against a holder having acquired the bill of lading
in good faith. Ii

9. It was noted that this proposal was in accord with a suggestion made by the
UNCTAD Working Group on International Shipping Legislation that a paragraph to•this effect should be added to the draft convention. There was general agreement
that the proposed new paragraph was desirable, and the Committee, after
deliberation, decided to adopt it with such drafting changes as may be needed.

Article 22, paragraph 2

10. The Committee considered a proposal that this paragraph should be modified
by providing that the options given to the plaintiff as to the place for
instituting arbitration proceedings should only be available if the parties had
not previously agreed on the place of arbitration. The proposal was supported
on the ground that this would give effect to the autonomy of will of the parties,
which was generally given effect in arbitration proceedings. The proposal was
opposed on the ground that it would permit a defendant in a superior bargaining
position to impose on a plaintiff a place of arbitration only convenient to the
defendant. Af~er deliberation, the Committee decided not to adopt this proposal.

Article 22, paragraph 3

11. After deliberation, the Committee decided to retain this paragraph.

Article 22, paragraph 4

12. The Committee considered a proposal that this paragraph should be deleted
on the ground that the Convention should not interfere with an agreement by
the parties, prior to the arising of a dispute, as to the procedure for
arbitration. The proposal was opposed on the ground that the retention of this
paragraph was necessary to give effect to paragraphs 2 and 3 of the article.
After deliberation, the Committee decided to retain this paragraph.

Article 22, paragraph 5

13. After deliberation, the Committee decided to retain this paragraph.

14. Following the deliberations set forth in paragraphs 1 to 13 above, the
Committee adopted the following text for article 22:

"Article 22. Arbitration

"1. SUbject to the provisions of this article, parties may provide
by agreement evidenced in writing that any dispute that may arise under
a contract of carriage shall be referred to arbitration.
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"2. Where a charterparty contains a prova saon that disputes
arising thereunder shall be referred to arbitration and a bill of
lading issued pursuant to the charterparty does not contain a special
annotation providing that such provision shall be binding upon the
holder of the bill of lading, the carrier may not invoke such
provision as against a holder having ~cquired the bill of lading in
good faith.

"3. The arbitration proceedings shall, at the option of the
plaintiff, be instituted at one of the following places:

n{a) A place in a. State within whose territory is situated

11(i) The principal place of business of the defendant or,
in the absence thereof, the ordinary residence of
the defendant; or

"( ii) The place where the contract was made, provided that
the ~efendant has there a place of business, branch
or agency through which the contract was made; or

il (Hi) The port of loading or the port of discharge; or

"(b) Any place designated for that purpose in the arbitration
clause or agreement.

"4. The arbitrator or arbitration tribunal shall apply the rules
of this Convention.

;15. The provisions of paragraphs 3 and 4 of this article shall
be deemed to be part of every arbitration clause or agreement, and
any term of such clause or agreement which is inconsistent therewith
shall be null and void.

"6. Nothing in this article shall affect the validity of an
agreement relating to arbitration made by the parties after the
claim under the contract of carriage has arisen. n
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"PART VI. DE:ROGATIorm FROM THE CONVENTION

"Article 23. COfttractWlrl st1pul§tions

Article 23. paragraph 1

"1. Any stipulation of the contract of carriage or contained in
a bill of lading or any other document evidencing the contract of carriage
shall be null and void to the extent that it derogates, directly or
indirectly, from the provisions of this Conventioc. The nulJ..i.ty of such a
stipulation shall not affect the validitY' of the other provisions of the
contract or document of which it forms a part. A clause assigning benefit
of insurance of the goods in favour of the carrier, or any similar clause,
shall be null Md vodd , iI

* * *
1. The Committee considered a propOsal to delete ia this paragraph any reference
to "any other document evidencing the contract of carriage". In support of the
proposal it was si~~ated that such deletion was justified by the different legal
nature of such contra.cts whea compa~ed with a bill of lading.

2. The Committee, a:rter delibera.tion, decided not to retain this proposal and
adopted paragraph 1 in its present wording.

Article 23 2 paragraph 2

"2. Notwithl5tandiRg the provisions of parap-aph 1 of this article,
a carrier may increase his respon.ieili~ies and Obligations under this
Convention."

* * *
3. The Committee adopted par!',graph 2 in its present wording.

Article 23. paragraph 3

"3. When a bill of lading or any other document evidencing the
contract of carria.ge is issued, it shall contain a statement that the
carriage is subject to the provisions er this Convention which nullify
any stipulation derogating therefrom to the detriment of the shipper or
the consignee."

* • *

4. The Committee considered the follewing proposals:
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(a) 'rhat the paragraph should be deleted;

(b) That the paragraph be supplemented by a provision establishing clearly
that the convention applied to a bill of lading or other document evidencing the
contract of carriage even if the bill of 1,Il,ding or other document did not contain
the statement that the carriage was stt>jecG to the provisions of the convention;
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Article 23. paragraph 4

"4• Where the cla.imant in respect of the goods has incurred loss as a
result of a stipulation which i. null and void by virtue of the present
article, or as a result of the omilsion of the statement referred to in
the preceding pazagr-aph , the c.rrier shall pay compensation to the extent
required in order to give the claimant full compensation in accordance with
the provisions of this Convention for any 108S of or damage to the goods
as well as for delay in delivery. The carrier shall, in addition, pay
compensation for costs incurred by the claiaant for the purpose of
exercising his right, provided that costs incurred in th~ action where the
foregoing provision is invoked shall be determined in accordance with the
law of the court seized of the case. il

(c) That the words "which nullify any stipulation deroga.ting therefrom to
the detriment of the shipper or the consignee" should be deleted.

* * *

5. In support of the proposal aentiEln~d in paragraph 4 (a) above, it was argued
that the provision in paragraph 3 WQ,S lupert'll.K>us and the requirement of an express;!
statement went against the present treni of Ilimplifics.tion of trade documents. "
The proposal for deletion was opposed on the ground that the requirement of a
paramount clause ;'Tas found in other transport conventions and was useful in certain
cases when the convention was applicable by virtue of article 2, for instance
where the port of loading. w"as in Ii. contracting State and where a suit for cargo
damages was brought in the port of destination of a non-contracting State. In
such cases the paramount clause would ensure the application of the convention.

6. The Committee, after Q.eliberatiOll, decided not to retain the proposal for
deletion of the paragraph.

9. The Committee, after delHleraticm, adoptecii parauaph :; in its present wording.

8. As regards the proposal mentioned in paragraph ~ (c) above, the Committee
was of the view that the worQII "which mLl.lif')" aa)" stipulation derogating therefrom
to the detriment of the shipper or the consignee" should be retained since they
contained a useful direction to tne courts that were zeized of a case under the
convention.

10. The Committee consdder'ed .. proposal that this paragraph be deleted on the
ground that its provisions were of little practic.al utility and were unclear.
Since there was no support fer this proposal, the Committee decided not to retain
it and adopted paragraph 4 in ita pre.ent wording.

7. As regards the proposal mentioned. in para.graph 4 (b) above, the Committee was
of the view that the suggested addition vu luperfluous in view of the fact that,

, t under article 2 of the convention, the conv~ntion would apply even if there were
no express reference in the bill of lading or oth~r document evidencing the
contract of carriage that the carriage waa subject to the convention. The
Committee did not therefore retain this proposal.



"Article 24. General average

(c) That article 24 should be deleted;

•* * *

"Nothing in this Convention shall prevent the application of prov~s~ons

in the contract of carriage or national law regarding general average.
However, the rules Jf this Convention relating to the liability of the
carrier for loss of or damage to the goods shall govern the liability of the
carrier to indemnify the consignee in respect of any contribution to
general average."

"Nothing in this Convention shall prevent the application of prov~s~ons

in the contract of carriage or national law regarding the adjustment of
general average.

(b) That the second. sentence of the article should be redrafted to the
effect that the cargo interest would not be entitled to recover from the carrier
a contribution to general average made as a result of an error in navigation;

(a) That the article should be redrafted to ensure that it did not override
rule D of the York-A~twerp Rules;

1. The Committee considered the following proposals:

(d) That the present text of article 24 should be replaced by the following
text:

"With the exception of article 20, the provisions of this Converrci.on
relating to the liability of the carrier for loss of or damage to the goods
shall also determine whether the consignee may refuse contribution in general
average and the liability of the carrier to indemnify the consignee in
respect of any such contribution made or any salvage paid. 1I

2. In the course of the discussions, it was noted that rule D of the York-Antwerp
Rules as revised in Hamburg in 1974 stated that "Ri.ghts to contribution in general
average shall not be affected though the event which gave rise to the sacrifice or
expenditure may have been due to the fault of one of the parties to the adventure;
but this shall not prejudice any remedies or defences which may be open against
that party for such fault ". It was s't ated that the ovel-all effect of article 24
was that if the carrier was liable under the provisions of the Convention he was
required to contribute in general average and that the right to counter-claim in
respect of general average was governed by the provisions of the convention as if
such counter-claim were a claim arising from loss of or damage to the goods.
However, there were cases where it was doubtful whether the carrier was liable;
if the carrier was not liable under the convention, an action for recovery of the
contribution would fail since the action was not one for damages under the
convention.

3. There was general agreement that the proposed text, set forth in paragraph I (d)
above, was acceptable and the Committee agreed with the substance of that proposal,
After deliberation, the Committee adopted the following text of article 24:
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"Article 24. General avera.ge
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"1. Kuthing in this Convention shall prevent the application of
provisions in the contract of carriage or national law regarding the
adjustment of general average.

"2. With the exception of article 20, the prov1s10ns of this Convention
relating to the liability of the carrier for loss of or damage to the goods
shall also determine whether the consignee may refuse contribution in general
average and the liability of the carrier to indemnify the consignee in
respect of any such contribution made or any salvage paid. Ii
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i1Article 2~.. Other conventions

Ar~vicle 25, paragraph 1

111. This Convention shall nc+. modify the rights or duties of the
carrier, the actual carrier and their servants and agents, provided for in
international conventions or national law relating to the limitation of
liability of owners of seagoing ships.i1

•
* * *

1. The Committee did not retain the proposal that this paragraph be deleted and
adopted the paragraph in its present wording.

Article 25. paragraph 2

"2. No liability shall arise under the provisions of this Convention
for damage caused by a nuclear incident if the operator of a nuclear
installation is liable for such damage:

(a) Under either the Paris Convention of 29 July 1960 on Third Party
Liability in the Field of Nuclear Energy as amended by the Additional
Protocol of 28 January 1964 or the Vienna Converrti.on of 21 May 1963 on
Civil Liability for Nuclear Damage, or

(b) By virtue of national l~w governing the liability for such
damage, provided that such law is in all respects as favourable to persons
who may suffer damage as either the Paris or Vienna Conventions. 11

* * *
2. The Committee considered the proposal that the Brussels Convention on
Civil Liability in the Field of Maritime Carriage of Nuclear Material of 1971
be added to the conventions referred to in subparagraph 2 (a). The Committee
did not retain this proposal on the ground that paragraph 2 was essentially
concerned with the nature and tJ~e of liability covered by the Paris or Vienna
Conventions.

Proposal for a new paragraph 3

3. The Committee considered the following proposal:

HNo liability shall arise under the provisions of this Convention
for any loss or damage for which the carrier is liable under the Athens
Convention Rela~ing to the Carriage of Passengers and their Luggage by
Sea, 1974."

4. There was general agreement that the convention should specify that it did
not apply to the carriage of pa8senger luggage by sea. The suggestion was made
that this could appropriately be done by amending the definition of goods in
paragraph 4 of article 1 of the draft convention. The Committee did not retain
this suggestion on the ground that it was not the nature of the goods, i.e.
passenger luggage, that excluded the application of the convention but the fact
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that these goods were carried under a contract of carriage by sea of a
passenger or of a passenger and his luggage. The Committee~ after deliberation,
adopted the following new paragraph 3:

113. No liability shall arise under the prov1s10ns of this Convention
for any loss of~ or damage to or delay in delivery of luggage for which
the carrier is responsible under any international convention or national
law relating to the carriage of passengers and their luggage by sea. 1i

...
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1. The Committee had before it draft prOV1Sl0ns concerning implementation,
reservations and other final clauses for the convention on the carriage of goods
by sea, prepared by the Secretariat (A/CN.9/ll5). The Committee did not take any
decision on these draft provisions on the ground that they could best be considered
at the conference of plenipotentiaries that will be convened to adopt the
convention on the carriage of goods by sea.

Draft prOV1Slons concerning implementation,
reservations and other final clauses

2. The Committee recommended that the Commission request the Secretariat to
prepare draft provisions concerning implementation, reservations and other final
clauses for the convention on the carriage of goods by sea, on the basis of the
draft texts in A/CN.9/ll5 and the suggestions discussed at paragraphs 3 to 13,
below. The Committee understood that the Secretariat would send the text of the
convention, together with the draft provisions on final clauges to be prepared by
the Secretariat, to Governments and interested international organizations for
comments so that Governments would have the opportunity of commenting on the draft
provisions on final clauses. The comments of Governments would be placed before
the conference of plenipotentiaries.

3. It was noted that the draft final clauses to be prepared by the Secretariat
should include a provision to the effect that a Contracting State may also apply,
by its national legislation, the rules of the Convention to domestic carriage.

4. Suggestions by representatives in respect of the final clauses concerned the
provisions on the implementation and entry into force of the convention and the
addition of an article dealing with the special questions arising from intermodal
trallsport.

5. The representative of a State with a federal system of government ('United
States) expressed the view that the "federal state clause" in paragraph 1 of the
draft article on implementation r/ was unnecessary. The representative of another
federated State (Australia) observed that paragraph 1 would cause difficulties
under the constitution of his country.

6. It was noted that the expanded scope of the draft convention might give rise
to certain problems of application in States with a federal system of government.

(a ) Implementation

r/ Paragraph 1 of the draft provision on implementation of the draft
convention reads as follows:

"1. If a Contracting State has two or more territorial units in which
/~ according to its constitution,! different systems of law are applicable in
relation to the matters dealt with in this Convention, it may, at the time of
signature, ratification, /a.cceptance, approval/ or accession, declare that
this Convention shall extend to all its territorial units or cnly to one or
more of them, and may amend its declaration by submitting another declaration
at any time."

C
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(b) Entry into force

7. The Secretariat was requested to add to the alternatives presented in
A/CN.9/115 on the entry into force of the draft convention an alternative C
focusing on the volume of goods shipped by ratifying States. It was stated that an
alternative on the entry into force of the draft convention based on the volume of
cargo carried was desirable in that it would reflect that the draft convention was
concerned not only with the interests of ship-owners, but also with the interests
of shippers.

8. It was observed, however, that it would be difficult to obtain statistics as
to the volume of cargo connected with a particular State and that a provision on
entry into force based solely on the tonnage of goods shipped from a State would
give undue emphasis to shipments of bulk cargo of relatively low value. The
suggestion was made that a factor to be considered was the value of the goods
shipped.

10. The Committee considered a suggestion that alternative A on entry into force
in A/CN.9/115, :,:Jde]lec~ on article 49 (1) of the Convention on the Code of GOnd1.1Ct

for Liner Conferences, Geneva 1974, ?/ should be deleted since that Convention was
only designed to regulate the interests of ship-owners in relations among
themselves and the draft convention was intended to take fully into account also
the interests of shippers. After deliberation, the Committee decided that both of
the alternatives in A/CN.9/115 on entry into force, together with the alternatives
mentioned at paragraphs 7 and 9 above, should be presented for final decision to
the conference of plenipotentiaries that will be considering the adoption of the
convention on the carriage of goods by sea.

9. The Secretariat was also requested to add to the alternatives presented in
document A/CN.9/115 on the entry into force of the draft convention an
alternative D focusing only on the number of States ratifying the draft convention.
It was observed that the number of required ratifications would have to be set
high enough to ensure that the draft convention would only enter into force when
ratified by States representing a significent percentage of commercial shipping
in the world.

11. Reference was made to the difficulties that might arise if the draft
convention entered into force while a significant number of States remained bound
by the Brussels Convention of 1924 or the Brussels Protocol of 1968. It was
suggested that a State ratifying the draft convention should be required to

s/ Article 49 (I) of the Convention on the Code of Conduct fo~ Liner
Conferences, Geneva, 1974, reads as follows:

"(I) The present Convention shall enter into force six months after the
date on which not less than 24 States, the combined tonnage of which amounts
to at least 25 per cent of world tonnage, have become C::I.tracting Parties to
it in accordance with article 48. For the purpose of the present article the
tonnage shall be deemed to be that contained in Lloyd's Register of Shipping~

Statistical Tables 1973 table 2 'World fleets - analysis by principal types',
in respect of general cargo (including passenger/cargo) ships and container
(fully cellular) ships, exclusive of the United States reserve fleet and the
American and Canadian Great Lakes fleets. 11
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renounce formally the Brussels Convention of 1924 and the Brussels Protocol of 1968.
It was also suggested that simultaneous renunciation of these conventions should
not be required.

(c) Suggested addition to the final clauses of article on multimodal tr&~sport

12. The Committee took note of certain suggestions to add a new article to the
draft provisions concerning implementation~ reservations and other final clauses
set forth in A/CN.9/115~ in order to avoid possible conflict betwaen the draft
convention and a future international convention on international intermodal
transFort. With this object~ draft articles were presented by the representatives
of Aust r-al.La, the Federal Republic of Germany and Norway. The new article
proposed by the representative of Australia was~ in addition, designed to ensure
that the draft convention applied to the sea-leg of a contract for multimodal
transport in the absence of an international convention on multimodal transport
superseding the draft convention.

13. The texts of the new articles proposed by these representatives read as
follows:

(a) Australia:

"1. Subject to paragraph 3 hereof ~ the provasaons of this Convention
shall apply to all contracts for the carriage of goods performance of which
requires that the goods be carried by sea between two different States, but
shall so apply only to the extent of such sea-carriage.

H2. This Convention shall apply to such sea-carriage as if that sea
carriage were a contract for carriage of goods by sea between ports in two
different States within the meaning of article 2~ paragraph l~ of this
Convention.

"3. The operation of this article may be superseded, in relation to
any particular type of contract for the carriage of goods ~ by the entry into
force of any subsequent ConventLon, if it is one regulating that type of
contract and if it ~ontains a provision for the supersession of this
Convention."

(b) Federal Republic of Germany:

"The provisions of this Convention shall not apply to carriage of goods
by sea in connexion with a multimodal transport of goods provided that the
operator of such transport is liable for the whole transport under an
international convention on multimodal transport of goods concluded under the
auspices of the United Nations or any of its specialized agencies or under
international law giving effect thereto."

( c ) Norway :

I1Nothing in this Convention shall prevent the application of an
international convention relating to contracts for carriage of goods by two
or more modes of transport concluded under the auspices of the United Nations
or any of its specialized agencies."
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ANNEX 11

Report of the Committee of the Whole 11 relating to
the UNCITRAL Arbitration Rules

I. INTRODUCTION

1. The Committee of the Whole 11 was established by the Commission to consider
the revised draft set of arbitration rules for optional use in ad hoc arbitration
relating to international trade (UNCITRAL Arbitration Rules) contained in
document A/CN.9/112. Section 11 of this report summarizes article by article the
main points that arose during the deliberations of the Committee in respect of
these draft rules. At the beginning of the summary of discussions on each
article of the draft rules, the text of that article as it appeared in
A/CN.9/112 is reproduced.

2. In the course of its deliberations, the Committee established a number of
ad hoc drafting groups for the purpose of redrafting particular articles or
paragraphs of articles.

3. The text of the UNCITRAL Arbitration Rules as approved by the Committee is
set forth in section III of this report. a/

4. The text of a draft. decision adopted by the Committee for sUllllussion to the
Commission is set forth in section IV of this report. b/

5. The Committee adopted this report at its 19th meeting, on 23 April 1976.

II. CONSIDERATION BY THE COMMITTEE OF THE REVISED DRAFT
SET OF ARBITRATION RULES FOR OPTIONAL USE IN AD HOC
ARBITRATION RELATING TO INTERNATIONAL TRADE
(UNCITRAL ARBITRATION RULES)

Title of the arbitration rules

"Revi sed draft set of arbitration rules for optional use in ad hoc
arbitration relating to international trade (UNCITRAL Arbitration Rules) 11.

~ Sect. III of the report setting forth the text of the UNCITRAL
Arbitration Rules as approved by the Committee is not reproduced. The changes made
by the Commission to the text of the UNCITRAL Arbitration Rules as approved by the
Committee are noted in chap. V, paras. 52 and 53 of the present report, ~~d the
text of the UNCITRAL Arbitration Rules as adopted by the Commission is set forth
in chap. V, para. 57.

b/ Part IV of the report setting forth the text of the draft decision adopted
by th; Committee is not reproduced. The decision adopted by the Commission is
set forth in chap. V, para. 56 of the present report.
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That article 1, paragraph 1 and article 2 be combined;

That article 1, paragraph 2 defining "par-t i es " be deleted; and

That the requirement of an "agreemerrt in writing i l in article 1,
1 and article 2 be removed and that consequently article 1,
3 should be deleted;

iiArticle 1

6. The Committee was of the view that the title should be modified in order to
reflect more accurately various possible future uses. The Committee therefore
decided that the title of the rules should read ;lUNCITRAL Arbitration Rul.es",

Articles 1 and 2

;12. 'Parties' mean physical or legal persons, including legal persons
of public Law,

(c)

ill. These Rules shall apply when the parties to a contract, by an
agreement in writing which expressly refers to the UNCITRAL Arbitration
Rules, have agreed that disputes ara.sang out of that contract shall be
settled in accordance with these Rules.

113. 'Agreement in writing' means an arbitre.tion clau.se in a contract
or a separate arbitration agreement, including an agreement contained in an
exchange of letters, signed by the parties, or in an exchange of telegrams or
telexes.

'1Article 2

°4. 'Disputes araaang out of that contract' includes disputes, existing
or future, that arise out of, or relate to, a contract concluded between the
parties or its breach, termination or invalidity. ii

"The parties may at any time agree in writing to modify any provasaon of
these Rules, includj-~ any time-limits established by or pursuant to these
Rules. "

Ca)

(b)
paragraph
paragraph

(d) That article 1, paragraph 4 defining "dtispute s arising out of that
cont ract " be deleted.

7. The discussion on these articles was centred on the following proposals:

8. The Committee was agreed that article 1, paragraph 1 and article 2 should be
combined in order to make it clear that, when agreeing to settle their disputes
under the UNCITRAL Arbitration Rules, the parties could agree to modify any
provision in these Rules.

9. ~o~sideration was given to the desirability of eliminating the requirement
tha~' ':"6reements to arbitrate under the UNCITRrIl"L Arbitration Rules and agreements
by parties to modify these Rules be made in writing. According to one view. this
question should be left to the applicable national law. According to another view,



retention of the writing requirement was desirable in the interest of certainty as
to the applicability and any agreed upon modification of the UNCITRAL Rules. It
was also noted that the 1958 New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, and the national arbitration law in most
countries, required that agreements to submit disputes to arbitration be in
writing.

10. After deliberation, the Committee decided to retain the requirement that
agreements to arbitrate under the UNCITRAL Arbitration Rules and agreements to
modify these Rules be in writing. However, the Committee deleted article 1,
paragraph 3, which defined the phrase "agreement in writingH

, leaving to the
applicable national law the determination of whether the writing requirement was
met in a particular case.

11. There was general agreement to delete article 1, paragraph 2, which defined
the term "par-t i es " so as to include 111egal persons of public lawn. The
Committee was agreed that the question whether a Oilegal person of public law1?
could enter into an agreement to submit disputes to arbitration under the UNCITRAL
Arbitration Rules was a matter that should be left to the applicable national law.

12. The Committee considered the relationship between the Rules and the
provisions of the national law applicable to the arbitration. It was agreed that
the inclusion only in selected articles of the Rules of a proviso that the
particular article was subject to the national law applicable to the arbitration
would give rise to arguments a contrario iL respect of other articles which did
not set forth such a proviso. The Committee therefore decided to add to
article 1 a general reference to the effect that all provisions in these Rules
were subject to the national law applicable to the arbitration.

13. The Committee considered a proposal to delete as unnecessary article 1,
paragraph 4, which defined the phrase "d.i sput.es arising out of that contract ",
Since the definition of this phrase was only intended to clarify the types of
dispute that were covered by the agreement to arbitrate under the UNCITRAL
Arbitration Rules, it was decided to modify article 1, paragraph 1, so as to
accomplish this directly and to delete article 1, paragraph 4.

Article 3. paragraph 1

ill. For the purposes of these Rules a notice, notification,
communication or proposal by one party to the other party is deemed to have
been received on the day on which it is delivered at the habitual residence
or place of business of the other party, or if that party has no such
residence or place of business, at his last known residence or place of
business. .:

14. The discussion of article 3, paragraph 1, concerned primarily the time and
manner of accompj.i sh.ing Ild.elivery\! of a notice or other communicat ion to a party.

15. The Committee considered the suggestion that this paragraph should contain a
provision establishing a presumption of delivery after the passage of a certain
period of time. This suggestion was not adopted on the grounds that presumptions
of delivery should be left-to the applicable national law.
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Article 4

HI. The party initiating recourse to arbitration (hereinafter called the
'claimant') shall give the other party (hereinafter called the 'respondent')
notice that an arbitration clause, or a separate arbitration agreement
concluded by them is invoked.

112 • Arbitral proceedings shall be deemed to commence on the date on
which such notice (hereinafter called 'notice of arbitration') is delivered
at the habitual residence or place of business of the respondent or, if he
has no such residence or place of business of the respondent, at his last
known residence or place of business.

,12. For the purposes of calculating a period of time prescribed under
these Rules, such period shall begin to run on the day on which a notice,
notification, communication or proposal is received, and that day shall be
counted as the first day of such period. If the last day of such period is
an official holiday or non-business day at the residence or place of business
of the addressee, the period is extended until the first business day which
follows. Official holidays or non-business days occurring during the running
of the period of time are included in calculating the period. l!

16. The proposal that "deLi.very" be deemed effective when accomplished in
accordance with the national law applicable at the place of delivery was
considered but not retained, since senders of communications would then have the
burden of knowing the applicable national law at each locality where a
communication may have to be effected during the course of the arbitral
proceedings.

18. One representative noted that article 3, paragraph 1, did not prevent
reliance by a party on the provisions of the applicable national law concerning
communications.

17. The Committee decided to retain the suggestion to
8.:.'1d method f,Jr delivering a communication at the "last
business" of a party.

21. The Committee considered but did not retain the suggestion that the periods
of time referred to in these Rules should be expressed in terms of weeks or
months, rather than in terms of days.

19. There was general agreement on the substance of article 3, paragraph 2.

20. The Committee decided, however, that the day on which a notice or other
communication was received should not be counted in the calculation of a period
of time prescribed under the UNCITRAL Arbitration Rules. It was observed that
this modification was in conformity with t~e provisions on this point in most
national laws and in the 1974 Convention on the Limitation Period in the
International Sale of Goods.

I .
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"3. ThA notice of arbitration shall include s but need not be limited to
the following:

(a) The names and addresses of the parties;

(b) A reference to the arbitration clause or agreement that is invoked;

(c) A reference to the contract out of or in relation to which the
dispute arises;

(d) The general nature of the claim and an indication of the amount
involved 9 if any;

(e) The relief or remedy sought;

(f) A proposal as to the number of arbitration (i.e. one or three)~ if
the parties have not previously agreed thereon. II

22. The consideration of article 4 was focused on the question whether the
provisions of article 4~ dealing with the notice of arbitration~ and of
article 17~ dealing with the statement of claim~ should be combined. It was
stated in support that this would have the effect of speeding up the arbitral
proceedings.

23. Although~ after deliberation~ thA Committee decided not to amalgamate
articles 4 and 17, it approved the suggestion that claimants be permitted at their
option to attach to the notice of arbitration their statement of claim~ and thus
meet their obligation under article 17 of the Rules.

24. The Committee retained the suggestion that, in the interest of speeding up
the arbitral proceedings, a claimant should also be given the option of including
in the notice of ar1·i tration the name of the arbitrator he appointed pursuant to
article 8 9 paragraph 1 9 or proposed pursuant to article 7~ paragraph 2.

Article 5

HA party may be represented by a counsel or agent upon the communication
of the name and address of such person to the other party. This communication
is deemed to have been given where the notice of arbitration 9 the statement of
claim~ the statement of defence, or a counter-claim is submitted on behalf of
a party by a counsel or agent.<l

25. There was general agreement that the phrase "counsel or agerrt :' gave rise to
problems of translation and would be construed differently in various legal
systems. The question was also raised whether the word "repr-e serrt ed" appearing
in the first sentence of article 5 would be viewed as excluding the possibility
that a party be "ass i.st.ed" by a non-lawyer in the preparation or presentation of
his case. The Committee decided that, in substance, the first sentence of
article 5 should be based on article VI (8) of the 1966 ECAFE Rules for
International Commercial Arbitration ~ which read as follows: ;lThe parties shall
have the right to be represented or assisted at the hearing by persons of their
choice. :;
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26. After deliberation, the Committee did not retain the suggestion either to
delete the second sentence of article 5 or to require that a person purporting to
act on behalf of a party present a power of attorney from that party.

Article 6

';If the parties have not previously agreed on the number of arbitrators
(i.e. one or three), and if within 15 days after the receipt by the
respondent of the claimant's notice of arbitration the part,;i.es have not
agreed that there shall be only one arbitrator~ three arbitrators shall be
appointed. \;

27. The Committee considered the suggestion that~ if the parties failed to agree
on the number of arbitrators, article 6 should provide that in such a case the
arbitral tribunal would consist of a sole arbitrator, since arbitral proceedings
before a sole arbitrator were speedier and less expensive.

28. The Committee, after deliberation, decided to retain article 6 in its present
word i ng on the grounds that arbitral tribunals established ad hoc to hear
international commercial disputes were customarily composed of three arbitrators.

29. Three representatives ex~ressed their reservation and noted their preference
for the constitution of a tribunal composed of one arbitrator in the case of
failure of the parties to agree on the number of arbitrators.

Article 7" paragraph 1

"1. If a sole arbitrator is to be appointed, such arbitrator shall be
of a nationality other than the nationality of the parties."

30. The Committee considered the principle set forth in article 7, paragraph 1,
that the sole arbitrator should not be of the nationality of one of the parties
since it fostered the appearance of impartiality and independence on the part of
the sole arbitrator. In this connexion~ it was suggested that the requirement
of different nationality should only apply to the appointment of a sole
arbitrator by an appointing authority.

31. After consideration, the Committee decided to introduce an element of
flexibility by replacing article 7, paragraph 1, with a provision to the effect
that the appointment of a sole arbitrator shall be made having regard to such
considerations as were likely to secure the appointment of a sole arbitrator who
would be impartial and independent, taking into account as well the advisability
of appointing an arbitrator of a different nationality than that of the parties.

Article 7 , paragraphs 2 and 3

';2. The claimant shall, by telegram or telex, propose to the respondent
the names of one or more persons, one of whom would serve as the sole
arbitrator. The parties shall endeavour to reach agreement on the choice of
the sole arbitrator within 30 days after the receipt by the respondent of the
claimant's proposal.
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,13. If on the expiration of this period of time the parties have not
reached a~reement on the choice of the sole arbitrator, or if before the
expiration of this period of time the parties have concluded that no such
agreement can be reached, the sole arbitrator shall be appointed by the
appointing authority previously designated by the parties. If the appointing
authority previously designated is unwilling or unable to act as such, or if
no such authority has been designated by the parties, the claimant shall, by
telegram or telex, propose to the respondent the names of one or more
institutions or persons, one of whom would serve as the appointing authority.
The parties shall endeavour to reach agreement on the choice of the
appointing authority within 15 days after the receipt by the respondent of the
claimant's proposa.L."

32. The discussion of article 7, paragraphs 2 and 3, was based primarily on a
proposal to simplify the procedure for the appointment of a sole arbitrator. There
wus general agreement that the provisions on the appointment of a sole arbitrator,
whether by agreement of the parties or by an appointing authority, should be
simplified.

33. The Committee decided that the claimant and the respondent were to be placed
on an equal footing in regard to the appointment of the sole arbitrator, so that
either party would be empowered to initiate the process of appointment by
proposing the name of a person to serve as the $ole arbitrator or to request the
appropriate appointing authority to make the appointment.

34. The Committee considered whether the method by which one party communicated
to the other party proposals as to the choice of a sole arbitrator or of an
appointing authority should be regulated in the Rules. The Committee) after
considering whether to require that such communication be in writing, decided to
refrain from specifying in the Rules the methods of communicating the above
proposals.

35. The suggestion was made that~ in order to accelerate the process of appointing
a sole arbitrator, the parties should be given only 30 d~rs from the date the
respondent received the notice of arbitration to agree on the choice of a sole
arbitrator. After deliberation, the Committee decided not to retain this
suggestion but to provide that the parties be given 30 days after the receipt by a
party of the initial proposal as to the choice of a sole arbitrator within which
to agree on the identity of the sole arbitrator.

36. There was general agreement that the provisions of article 7, paragraph 3,
concerning the cases where the parties failed to agree on the choice of the sole
arbitrator within the prescribed period and where they had not previously agreed
on an appointing authority, should be simplified. The Committee was agreed that
article 7, paragraphs 2 and 3, of the Rules should be restruc~ured alon~ the
followine; lines:

(a) Any party may propose to the other party the name of a person who would
serve as the sole arbitrator or the name of an appointing authority Ivhich would
make such appointment;

(b) Within 30 days from the receipt of the proposal by the other party the
parties may agree either on the choice of the sole arbitrator or on the appointing
authority;
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(c) If the parties fail to reach agreement within the prescribed 30 days,
then resort will be had to the designating authority referred to in article 7,
paragraph 4 of the Rules.

37. It was also discussed whether not only institutions like chambers of commerce
but also individuals may be nominated as an appointing authority. Most of the
delegates supported the idea that the Rules should not contain any definition of
the appointing authority thus leaving its selection to the free discretion of
the parties in each particular case.

•

Article 7, paragraph 4

114. If on the expiration of this period of time the parties have not
reached agreement on the designation of the appointing authority, the
claimant shall apply for such designation to:

(a) The Secretary-General of the Permanent Court of Arbitration at
The Hague, or,

(b) /Here add an appropriate organ or body to be established under
United Nations auspices~

The authority mentioned under (a) and (b) may require from either party such
information as it deems necessary to fulfil its function. It shall
communicate to both parties the name of the appointing authority designated
by it.';

38. The Committee considered the suggestion that ~ United Nations body should be
established that would either appoint the sole arbitrator or would designate an
appointing authority to perform this function in cases where the parties failed to
agree both on the choice of the sole arbitrator and the choice of an appointing
authority. After deliberation, the Committee was agreed that it would suffice if
the Rules provided that the Secretary-General of the Permanent Court of
Arbitration at The Hague could be requested by a party to designate an appointing
authority in such a case. The view was expressed that resort to the Secretary
General of the Permanent Court of Arbitration, would only occur in rare instances
and that there was therefore no need for the creation of a special United Nations
body for this purpose.

39. The Committee was advised that the Secretary-General of the Permanent Court
of Arbitration would not be prepared to assume the task of appointing a sole
arbitrator directly. It therefore decided not to retain the suggestion that under
article 7. paragraph 4, the designating authority should appoint arbitrators
directly.

40. The Committee discussed ~ertain administrative aspects of addressing a
request to the Secretary-General of the Permanent Court of Arbitration, such as
the costs involved and the language in which the reg~est and supporting
documentation was to be submitted. The Committee was of the view that no
special provisions were necessary in this respect. The Secretary of the
Commission reported that he had received a communication from the Secretary.
Jeneral of the Permanent Court of Arbitration at The Hague stating that no fees
would be charged for this service and that only reimbursement of expenses would be
required.
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41. The Committee~ after deliberation. decided to delete from article 7,
paragraph 4. the tvlO sentences at the end of the paragraph. since their provi s i.or.s
were considered obvious and unnecessary. The Committee was also agreed that, as a
consequence of its decision in respect of article 7. paragraphs 2 and 3
(cf. paras. 34 and 38) claimants and respondents were to have an equal right to
invoke the provisions of article 7. paragraph 4.

Article 7. paragraph 5

. .

;'5. The claimant shall send to the appointing authority a copy of the
notice of arbitration, a copy of the contract out of nr in relation to which
the dispute has arisen. and a copy of the arbitration agreement if it is
not contained in the contract. 11

42. The Committee noted that article 7. paragraph 5, was applicable in respect of
all appointing authorities calleJ upon to appoint sole arbitrators, regardless of
whether the appointing authority was agreed on by the parties or designated
pursuant to article 7, paragraph 4 of these Rules.

such

43. There was general agreement that the provision was useful Slnce the
documentation thus obtained by the appointing authority facilitated the
appointment by that authority of a sole arbitrator who was well qualified
the particular dispute.
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Article 7. paragraph 6

{i6. The appointing authority shall appoint the sole arbitrator
according to the following list-procedure:

The appointing authority shall communicate to both parties an identical
list containing at least three names;

Within 15 days after the receipt of this list, each party may return
the list to the appointing authority after having deleted the name or
names to which he objects and numbered the remaining names on the list
in the order of his preference;

After the expiration of the above period of time the appointing
authority shall appoint the sole arbitrator from among the names
approved on the lists returned to it and in accordance with the order
of preference indicated by the parties.

If for any reason the appointment cannot be made according to this procedure,
the appointing authority may exercise its discretion in appointing the sole
arbitrator.

The appointing authority may require from either party such information as
it deems necessary to fulfil its function. 'i

44. The Committee considered whether the list-procedure for the appointment of an
arbitrator by an appointing authority envisaged under article 7. paragraph 6
should be retained.
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45. According to one view, the list-procedure was considered useful since it
preserved an involvement by the parties in the appointment of the arbitrator by an
appointing authority. According to another view, the list-procedure was too
complex to be imposed mandatorily on appointing authorities and a system leaving
appointing authorities free to select the method of appointment was preferable.

46. ~fter deliberation, the Committee decided that article 7, paragraph 6, should
provide that appointing authorities should use the list-procedure, unless the
parties otherwise agreed or the appointing authority determined that the
list-procedure was not appropriate for the case. •

Article 8, paragraph 1

\;1. If three arbitrators are to be appointed, each party shall appoint
one arbitrator. The two arbitrators thus appointed shall choose the third
arbitrator who will act as the president of the arb~tral tribunal. n

47. The Committee was agreed that this paragraph, dealing with the composition of
a three~member arbitral tribunal, should be retained in its present form.

Article 8, paragraph 2

';2. The presiding arbitrator shall be of a nationality other than the
nationality of the parties. n

48. The substance of this paragraph was considered by the Committee when it
discussed the similar provision in article 7, paragraph 1, concerning the sole
arbitrator. The Committee was agreed that the decision taken in respect of
article 7, paragraph 1 should be reflected in the text of article 8, paragraph 2.

Article 8, paragraph 3

\\3. If within 15 days after the receipt of the claimant i s notificat.ion
of the appointment of an arbitrator, the respondent has not, by telegram or
telex, notified the claimant of the arbitrator he appoints, the claimant
shall:

(a) If the parties have previously designated an appointing authority,
request that authority to appoint the second arbitrator;

(b) If the appointing authority previously designated is unwilling or
unable to act as such, or if no such authority has been designated by the
parties, apply for such designation to either of the authorities mentioned
in article 7, paragraph 4.

The appointing authority may exercise its discretion in appointing the
second arbitrator. il

49. There was general agreement with the substance of this paragraph. The
Committee was agreed, however, that claimants and respondents should be treated
equally in article 8, paragraph 3, and that no rastrictions should be placed on the
methods to be used by a party to communicate to the other party the name of the
arbitrator he appointed.
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Article 8. paragraph 4

;14. If wi t.h i.n 15 days after the appointment of the second arbitrator
the two arbitrators have not agreed on the choice of the presiding
arbitrator, the claimant shall, by telegram or telex, propose to the
respondent the names of one or more persons, one of whom would serve as the
presiding arbitrator. The parties shall endeavour to reach agreement on the
choice of the presiding arbitrator within 30 days after the receipt by the
respondent of the claimant's proposal. 11

50. The Committee considered the period of time within which the two arbitrators
appointed pursuant to article 8, paragraphs 1 to 3, were to agree on the choice of
the presiding arbitrator. It was agreed that this choice was extremely important
and the Committee considered it therefore justified to extend the time-period from
15 to 30 days in order to permit communication and discussion between the
arbitrators.

51. The Committee considered a proposal to modify article 8, paragraph 4, to the
effect that if the two arbitrators failed to agree on the choice of the presiding
arbitrator within the prescribed period of 30 days, the appointment of the
presiding arbitrator would be made by an appointing authority without requiring
the parties to try again to agree on the choice of the presiding arbitrator. It
was stated that such a requirement would unduly delay the pvoceedangs , After
deliberation, the Committee decided not to retain this proposal .

52. One representative noted that under the national law in his country there had
to be an "ump.i r-e" rather than a presiding arbitrator.

ArtiCle 8, paragraph 5

015. If on the expiration of this period of time the parties have not
agreed on the choice of the presiding arbitrator. or if before the expiration
of this period of time the parties have concluded that no such agreement can
be reached, the pr'e s Ldi n.t arbitrator shall be appointed by the appointing
authority previously desi~~ted by the parties. If the appointjng authority
previously designated is unVlilling or unable to act as such, or if ne such
authority has been designated by the parties, the cl~imant shall. by telegram
or telex, propose to the respondent the names of one or more institutions or
persons, one of whom would serve as the appointing authority. The parties
shall endeavour to reach agreement on the choice of the appointing authority
within 15 days after the receipt by the respondent of the clainant's
proposal. r;

53. The substance of this paragraph was considered by the Committee when it
discussed the similar provisions in article 7. paragraph 3, concerning the
appointment of the sole arbitrator. The Committee was agreed that the decisions
taken in respect of article 7. paragraph 3, should be reflected in the text of
article 8, paragraph 5.

Article 8, paragraph 6

;/6. If on the expiration of this period of time, the pa~ties have not
reached agreement on the designation of the appointing authority. the
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claimant shall apply to either of the authorities mentioned in article 7 ~

paragraph 4, for the de signation of an appoint ing authority. The authority'
applied to may require f~om either party such information as it deems
nec essary to fulfil its function. It shall communicate to both parties the
name of the appointing authority designated by it. The appointing authority
may require from either party such information as it deems necessary to
fulfil its function. (I

54. The substance of this paragraph was considered by the Committee when it
discussed the similar provisions in article 7, paragraph 4, con~erning the
appointment of the sole arbitrator. The Committee was agreed that the decisions
taken in respect of article 7, paragraph 4 should be reflected in the text of
article 8, paragraph 6.

Article 8. paragraph 7

117. The claimant shall send to the appointing 'authority a copy of the
notice of arbitration, a copy of the contract out of or iri relation to which
the dispute has arisen, and a copy of the arbitration agreement if it is not
contained in the contract. 11

55, The substance of this paragraph was considered by the Committee when it
discussed the identical provisions in article 7, paragraph 5. The Committee was
agreed that the decision taken in respect of article 7. paragraph 5, applied
equally to article 8~ paragraph 7.

Article 8. paragraph 8

1/8. The appointing authority shall appoint the presiding arbitrator
in accordance with the provisions of article 7, paragraph 6.!l

56. Since this paragraph is merely a cross-reference to article 7~ paragraph 6,
the decisions taken by the Committee in respect of article 7, paragraph 6 apply
equally to article 8, paragraph 8.

Article 9. paragraph 1

"L; Either party may challenge an arbitrator, including a sole
arbitrator or a presiding arbitrator~ irrespective of whether such
arc i trator was:

Originally proposed or appointed by him, or

Appointed by the other party or an appointing authority ~ or

Chosen by both parties or by the other arbitrators.

if circumstances exist that give rise to justifiable doubts as to the
arb i t.r-at.or ' s impartiality or independence. Ii

57. The Committee considered and decided to retain the suggestion that a party
should be permitted to challenge the arbitrator appointed by him only for reasons
of which he had no knowledge at the time the appointment was made.
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"3. When an arbitrator has been challenged by one party, the other party

Article 10. paragraph 3
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Article 10. paragraph 2

Ill. The challenge of an arbitrator shall be made within 30 days after
his appointment has been communicated to the challenging party or within
30 days after the circumstances mentioned in article 9 became known to that
party. if

"2. The challenge shall be notified to the other party and to the
arbitrator who is challenged. The notification shall be in writing and
shall state the reasons for the challenge. 11

Article 10. paragraph 1

'12. The circumstances ment.Loned in paragraph 1 of this article include
any financial or personaL interest of an arbitrator in the outcome of the
arbitration or a family tie or any past or present commercial tie of an
arbitrator with a party or with a party's counsel or agerrt i "

Article 9. paragraph 2

"3. A prospective arbitrator shall disclose to those who approach him
in connexion with his possible appointment any circumstances likely to give
rise to justifiable doubts as to his impartiality or independence. An
arbitrator once appointed or chosen, shall disclose such circumstances to the
parties unless they have already been informed by him of these circumstances. H

Article 9. paragraph 3

58. It was ag~~ed that the text of article 9, paragraph 1 should be simplified.

59. The Committee considered the question of the decision of this paragraph. It
was stated that article 9, paragraph 2 should be deleted since the general rule
on grounds for challenge contained in article 95 paragraph 1 was sufficient.

60. After deliberation, the Committee decidec to delete article 9, paragraph 2.

61. The Committee considered article 9, paragraph 3, and decided to retain the
paragraph in its present wording.

62. The Committee considered the time-limit within which an arbitrator could be
challenged. It was agreed that challenges should be made expeditiously and that
for this reason the period within which a party could challenge an arbitrator
should be shortened to 15 days.

63. The Committee decided to retain this paragraph, subject to the modification
that the challenge must be notified to all members of a three-member arbitral
tribunal and not only to the arbitrator who was being challenged.
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(c) In all other cases, by the appointing authority to be designated in
accordance with the provisions of article 7 or 8.

112. If, in the cases mentioned under subparagraphs (a), (b) and (c) of
paragraph 1, the appointing authority sustains the challenge, a substitute
arbitrator shall be appointed or chosen pursuant to the procedure applicable
to the appointment or choice of an arbitrator as provided in article 7 or 8
except that, when this procedure would call for the designation of an
appointing authority, the appointment of the arbitrator shall be made by the
appointing authority which decided on the challenge. 1I
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Yl1. In the everrt of the death or resignation of an arbitrator during
the course of the arbitral proceedings, a substitute arbitrator shall be

"i . If the other party does not agree to the challenge and the
challenged arbi-trator does not withdraw, the decision on the challenge will
be made:

Article 11

Article 12, paragraph 1

(a) When the initial appointment was made by an appointing authority,
by that authority;

(b) When the initial appointment was not made by an appointing
authority, but an appointing authority has been previously designated, by
that authority;

may agree to the challenge. The arbitrator may also, after the challenge,
withdraw from his office. In both cases a substitute arbitrator shall be
appoirrbed or chosen pursuant to the procedures applicable to the appointment
or choice of an arbitrator as provided in article 7 or 8. ii

64. It was agreed to retain the substance of this paragraph.

65. The Committee noted that agreement by the other party to the challenge or to
withdrawal by the challenged arbitrator from his office did not necessarily imply
an acceptance or acknowledgement that the reasons for the challeng~ were valid.
The Committee was also agreed that article 10, paragraph 3, should be modified in
order to make it clear that when a challenged arbitrator vacated his office in one
of the two ways covered by article 10, paragraph 3, the appointment process would
recommence at the beginning of the procedure under article 7 or 8 for the
appointment of the substitute arbitrator, even if during the process of appointing
the challenged arbitrator a party had failed to exercise his right to appoint or to
participate in the appointment.

67. It was noted during the discussion that under the national law of some States
challenges of arbitrators were decided initially by the arbitral tribunal and
finally by the competent court.

66. The Committee considered and decided to retain the substance of
paragraphs 1 and 2 of article 11.
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HWhere, in connexion with the appointment of arbitrators, the names of
one or more persons are proposed by the parties or by an appointing authority,
their full names, addresses and their nationality shall be furnished,

Article 13

;'3. If the sole or presiding arbitrator is replaced, any hearings held
previously shall be repeated. If any other arbitrator is replaced, such
prior hearings may be repeated at the discretion of the arbitral tribunal. il

Article 12 9 paragraph 2

Article 12 9 paragraph 3

appointed or chosen pursuant to the procedure applicable to the appointment
or choice of an arbitrator as provided in article 7 or 8.;j

"2. In the event that an arbitrator is incapacitated or fails to act 9

the procedure in respect of the challenge and replacement of an arbitrator
as provided in articles 10 and 11 shall apply. n

69. After deliberation, the Committee decided to retain the substance of this
par-agr-aph,

70. It was noted, however, that the word "LncapacLtiated" was unduly ambiguous in
that it was not clear whether both physical incapacity, such as a serious illness,
and legal incapacity, such as minority or insanity on the part of an arbitrator,
were covered. The Committee was agreed that this word should be replaced by an
objective statement establishing that article 12, paragraph 2, extended to all
circumstances that made it legally or physically impossible for an arbitrator to
perform his functions.

68. The Committee adopted this provision without modifications.

71. There was general agreement that this paragraph should constitute a separate
article and should extend to the replacement of arbitrators under both article 11
and article 12 of the Rules.

72. The view was expressed that the Rules should provide that, unless the parties
agreed otherwise, all hearings would be repeated if any arbitrator was replaced.
According to another view, such a provision was undesirable since it would delay
the proceediilgs and increase the costs of arbitration.

73. The Committee also considered a suggestion that hearings held previously
should be repeated mandato:dJy only where the sole arbitrator was replaced, and
that in all other cases the question whether prior hearings should be repeated
should be left to the discretion of the arbitral tribunal.

74. After deliberation, the Committee decided to retain the provision that hearings
held previously were to be repeated if the sole or presiding arbitrator was
replaced and that such hearings would be repeated at the discretion of the
arbitral tribunal if any other arbitrator was replaced.



together with, as far as possible, a description of their qualifications
for appointment as arbitrator. Vi

75. After deliberation, the Committee decided to retain the substance of this
article but to place it immediately after article 8 in the Rules.

Article 14, paragraph 1

111. Subject to these Rules, the arbitrators may conduct the
arbitration in such manner as they consider appropriate, provided that the
parties are treated with equality and with fairness. 11

76. It was agreed that the concept of "fairness l1 concerning the treatment of the
parties by the arbitrators required amplification. The Committee decided that
an explanatory clause should be added to article 14, paragraph 1 to the effect
that the arbitrators had to grant each party full opportunity to present his case
and to participate in every stage of the arbitral proceedings.

77. It was suggested that article 14 should contain a provision empowering the
arbitrators to delegate to the appointing authority or to the Secretary of the
arbitral tribunal the administrative and secretariat tasks that arose during the
course of arbitral proceedings. The Committee decided not to retain this
suggestion on the ground that such a provision was unnecessary because of the
discretion granted to the arbitrators under article 14, paragraph 1, to "conduct
the arbitration in such manner as they consider approprd at.e ". It was noted that
the Rules do not preclude such delegation.

Article 14, paragraph 2

112. If either party so requests, the arbitrators shall hold hearings
for the presentation of evidence by witnesses, including expert witnesses,
or for oral argument. In the absence of such a request. the arbitrators
shall decide whether to hold such hearings or whether the .[·roceedings shall
be conducted solely on the basis of documents and other written materials. H

78. The Committee considered the question of the circumstances under which the
arbitrators were to hold hearings during the course of the arbitral proceedings.

79. It was suggested that as a general rule the arbitrators should hold hearings
unless both parties requested that no hearings be held. The suggestion was also
made that, in the absence of a request for hearings by both parties, the
aroitrators should have discretion to decide whether to hold hearings. The
Committee decided to retain the compromise solution contained in article l4~

paragraph 2, and to specify that either party could request at any stage of the
arbitral proceedings that hearings be held.

Article 14, paragraph 3

<13. All documents or information supplied to the arbitrators by one
party shall at the same time be communicated by that party to the other
party. il
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;14. The award shall be made at the place of arbitration. 11

Article 15. paragraph 4

;12. The arbitrators may determine the locale of the arbitration within
the country or city agreed upon by the parties. They may hear witnesses and
hold interim meetings for consultation among themselves at any place they
deem appropriate, having regard to the exigencies of the arbitration. ,1

-177-

Article 15. paragraph 3

1V3. The arbitrators may meet at any place they deem appropriate for the
inspection of goods, other property or documents. The parties shall be given
sufficient notice to enable them to be present at such inspection. 11

"1. Unless the parties have agreed upon the place where the arbitration
l.S to be held, such place shall be determined by the arbitrators. 11

Article 15. paragraph 2

Article 15. paragraph 1

80. The Committee considered the suggestion that this paragraph should provide
that any information supplied to the arbitrators by a party could only be acted
upon by them if it was shown to have also been communicated to the other party.
This suggestion was not adopted on the grounds that it would create serious
problems in practice for arbitrators. The Committee decided to retain article 14,
paragraph 3 in its present wording.

81. The Committee considered the desirability of adding to this paragraph a
provision describing one or more of the factors that the arbitrators had to take
into account when deciding upon the place of arbitration in cases where the parties
failed to make this choice.

83. The Committee decided to add wording to article 15, paragraph 1, which would
indicate that, when called upon to select the place of arbitration, the
arbitrators should have regard to the particular circumstances of the arbitration.

84. After considering drafting suggestions, the Committee decided to retain the
substance of article 15, paragraph 2.

85. After deliberation, the Committee decided to retain article 15,
paragraph 3, in its present wording.

86. The Committee considered whether the present wording of the paragraph

82. The view was expressed that article 15, paragraph 1, should advise the
arbitrators that in selecting the place of arbitration they should pay regard to
the requirements of the particular arbitration. According to another view, however,
such a provision would be too restrictive, since the arbitrators also had to
consider, inter alia, their own convenience and, even more importantly, the costs
involved.
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required that arbitral awards be decided upon, written and signed by all the
members of the arbitral tribunal at the place of arbitration. It was noted that
often in arbitral practice the arbitrators departed from the place of arbitration
upon the conclusion of their deliberations and then wrote and signed the award at
localities other than the place of arbitration.

87. The Committee noted +-hat article 15, paragraph 4, was intended to ensure
compliance with the 1958 New York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards and for that reason closely followed its language. In
order to foster the recognition and enforcement of arbitral awards under that
Convention, the Committee decided to retain in substance the present text of
article 15, paragraph 4.

88. The Committee did not adopt a suggestion that article 15, paragraph 4, be
incorporated in article 27 of these Rules, which dealt with the form and effect of
arbitral awards. It was noted that the p:.ace of arbitration was important also in
respect of matters other than the form and effect of arbitral awards, such as the
determination of the applicable procedural law governing 'the conduct of the
arbitral proceedings.

Article 16, paragraphs 1 and 2

Ill. SUbject to an agreement by the parties, the arbitrators shall
promptly after their appointment, determine the language or languages to be
used in the proceedings. This determination shall apply to the statement of
claim, the statement of defence, and any further written statements and, if
oral hearings should take place, to the language or languages to be used in
such hearings.

:12. Arbitrators may order that any documents annexed to the statement
of claim or statement of defence, and any supplementary documents or
exhibits submitted in the course of the proceedings, delivered in their
original language, shall be accompanied by a translation into the language
or languages agreed upon by the parties or determined by the arbitrators. \1

89. The Committee, after deliberation, decided to retain article 16 in its
present wording.

90. It was noted that in cases where the arbitrators selected the language or
languages to be used in the arbitral proceedings, the arbitrators could consult
with the parties before reaching their decision.

Article 17, paragraph 1

Ill. Within a period of time to be determined by the arbitrators, the
claimant shall communicate his statement of claim in writing to the
respondent and to each of the arbitrators. A copy of the contract, and of
the arbitration agreement if not contained in the contract, shall be
annexed thereto."

91. The Committee, after deliberation, retained the substance of this paragraph.
However, as a result of its decision taken in regard to article 4, the Committee
decided to rodify article 17, paragraph 1, to the effect that no statement of
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Article 17. paragraph 2

\!

;1Article 17, paragraph 3

113. During the course of the arbitral proceedings, the claim may, with
the permission of the arbitrators, be supplemented or altered, provided the
respondent is given the opportunity to exercise his right of defence in
respect of the change. il

The claimant may annex to his statement of claim all documents he deems
relevant or may add a reference to the documents he will submit. il

(b) A statement of the facts supporting the claim;

(c) The points at issue;

claim would have to be submitted under article 17 if a claimant had annexed such a
statement to his notice of arbitration.

(d) The relief or remedy sought.

"z , The statement of claim shall include the following particulars:

(a) The names and addresses of the parties;

92. The discussion of this paragraph centred on the question whether the claimant
should be required to include in his statement of claim a full statement of the
facts he relied on for his claim and a summary of the evidence supporting these
facts. It was argued that; such a requirement would speed up the arbitral
proceedings by permitting early discovery of the evidence the other party
intended to adduce. According to another view, however, such a requirement
would be impractical and serve no useful purpose, since it was only after the
exchange of the statement of claim and the statement of defence that the parties
could realistically decide upon the evidence that they would be relying on to
support their respective positions.

93. The Committee decided against the imposition of a rule mandating that the
claimant include in his statement of claim a summary of the evidence on which he
intended to rely to support his claim. It was agreed, however, to add a
paragraph to article 20, specifically authorizing the arbitrators to demand from
the parties a summary of the evidence supporting the facts set forth by that
party in his statement of claim or statement of defence.

95. The Committee considered the desirability of retaining this paragraph.
According to one view, the claimant should be given the right to supplement
or alter his claim without requiring the permission of the arbitrators.
According to another view, the provision requiring that the claimant obtain the

94. The Committee did not retain a suggestion that the claimant should be
required, under article 17, paragraph 2, to annex to the statement of claim the
documents or a list of the documents on which he relied. The Committee was however
agreed that the claimant should be permitted, at his option, to include a
reference "to the documents or other evidence" which he intended to present.
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Article 18, paragraph 2

112. The statement of defence shall reply to the particulars (b), (c)
and (d) 0-:' the statement of claim (article 17, para. 2). The respondent may
annex to his statement the documents on which he relies for his defence or
may add a reference to the documents he will submit."

permission of the arbitrators before being permitted to amend his claim served a
useful purpose, since it prevented the claimant from delaying the arbitral
proceedings by repeatedly amending his claim.

Ill. Within a period of time to be determined by the arbitrators, the
respondent shall communicate his statement of defence in writing to the
claimant and to each of the arbitrators. n

Article 18. paragraph 1

96. It was agreed to restructure article 17, paragraph 3, so that it would in
general terms authorize a claimant to supplement or alter his claim, but would
also provide that a claim could not be amended if the amended claim fell outside
the scope of the arbitration clause or separate arbitration agreement or if the
arbitrators determined that the particular amendment was inappropriate •

97. One representative noted his reservation regarding the provisions of
article 17, paragraph 3, and expressed his preference for a system which did not
permit a claimant to supplement or alter his claim.

98. After considering whether to include in this paragraph a minimum period that
the arbitrators were to grant to the respondent for the communication of his
statement of defence. the Committee decided to retain this paragraph in its
present wording.

99. The Committee was agreed to retain the substance of this paragraph. However,
consequent upon the decision taken concerning article 17, paragraph 2 (see para. 94
above), the Committee decided to modify article 18, paragraph 2, so as to permit
the respondent to make a reference in his statement of defence to the "documents
or other evidence" that he intended to submit.

Article 18. paragraph J

113. In his statement of defence the respondent may make a counter-claim
arising out of the same contract or rely on a claim arising out of the same
contract for the purpose of a set-off.;1

100. The Committee considered the question whether the respondent should be
permitted to assert a counter-claim or set-off subsequent to the time when he
communicated his statement of defence.

101. The view was expressed that counter-claims and claims relied on as set-offs
should only be considered by arbitral tribunals if they were raised in the
statement of defence and that, therefore, paragraph 3 should be retained in its
present wording. In order to accord to respondents the flexibility enjoyed by
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claimants to amend their claims under article 17, paragraph 3, it was suggested on
the other hand, that article 18, paragraph 3. should provide that a counter-claim
or set-off could be raised in the statement of defence "or- at a later stage in the
arbitral proceedings if the arbitrators decided that the delay' was justified under
the circumstances ".

102. After consideration of this question the Committee decided to modify
article 18, paragraph 3, so that a respondent would be permitted to assert a
counter-claim or set-off subsequent to the time when he communicated his statement
of defence, provided that t~e arbitrators found that the delay in raising the
counter-claim or set-off was justified.

Article 18, paragraph 4

114. The provJ.sJ.ons of article 17, paragraphs 2 and 3, shall apply to a
counter-claim and a claim relied on for the purpose of a set-off. \;

103. The Committee considered the desirability of permitting respondents to amend
or supplement their statements of defence.

104. According to one view, respondents should be permitted to amend their
statements of defence, with the permission of the arbitrators, in the same way and
under the same conditions as claimants were permitted under article 17,
paragraph 3, to amend their statements of claim. According to another view,
respondents should not be given this right because of the likelihood that it would
be used to delay the proceedings and to increase the costs of arbitration.

105. After deliberation, the Committee was agreed that since claimants had the
right to amend their statement of claim, respondents should be given the right to
amend their statement of defence. The Committee also decided to include the
provisions on the right to amend or supplement claims and defences in a new
article 18 bis and, consequently, to delete article 17, paragraph 3, and to retain
in article 18, paragraph 4, only a cross-reference to article 17. paragraph 2.

106. One representative noted his reservation and expressed his preference for not
permitting any amendment of claims or defences.

Article 19, paragraphs 1 and 2

Ill. The arbitrators shall have the power to rule on objections that
they have no jurisdiction, inclUding any objections with respect to the
existence or validity of the arbitration clause or of the separate
arbitration agreement.

172 . The arbitrators shall have the power to determine the existence or
the validity of the contract of which Gm arbitration clause forms a part.
For the purposes of article 19, an arbitration clause which forms part of a
contract and which provides for arbitration under these Rules shall be
treated as an agreement independent of the other terms of the contract. A
decision by the arbitrators that the contract is null and void shall not
entail ipso jure the invalidity of the arbitration cLause ;"

-181-



Article 19? paragraph 3

~'3. A plea that the arbitrators do not have jurisdiction shall be raised
not later than in the statement of defence or, with respect to a counter-claim,
in the reply to the counter-claim. If such a plea is raised at a later
stage, the arbitrators may nevertheless admit the plea, provided the delay in
raising it is justified under the circumstances. or •

Article 19? paragraph 4

107. After deliberation, the Committee decided to retain the present wording of
article 19~ paragraphs 1 and 2.

108. The Committee considered the suggestion that the second sentence in this
paragraph, dealing with the raising of a plea alleging lack of jurisdiction of
the arbitrators later than in the statement of defence, was unnecessary and should
be deleted. It was noted that the substance of this sentence was already contained
in new article 18 bis, which permits modification of the defence, and article 14,
paragraph 1, which gives to the arbitrators the discretion to "conduct the
arbitration in such manner as they consider appropr-i.at.e ",

109. The Committee was agreed that the second sentence of article 19, paragraph 3,
be deleted.
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114. The arbitrators may rule on such a plea as a preliminary question,

or they may proceed with the arbitration and rule on it in their final
award. 07

0.

110. The Committee considered the suggestion that arbitrators should be required to
rule on pleas alleging their lack of jurisdiction as preliminary questions. It was
stated that adoption of the suggestion would result in substantial savings to the
parties in cases where the arbitrators upheld pleas as to their jurisdiction.
It was observed, in reply, that the flexibility granted to the arbitrators under
the present wording of article 19, paragraph 4, was preferable, since it
corresponded to provisions on this point in international conventions and many
national laws.

111. The Committee, after deliberation~ decided to retain the flexibility granted
to the arbitrators under article 19, paragraph 4, to rule on pleas as to their
jurisdiction either as a preliminary question or in their final award, but that
the paragraph should specify that as a general rule the arbitrators should rule on
such pleas as preliminary questions.

Article 20. paragraph 1

ill. The arbitrators shall decide what further written statements, Ln
addition to the statement of claim and the statement of defence, shall be
required from the parties or may be presented by them, and shall fix the
periods of time for communicating such statements. However, if the
parties agree on a further exchange of written statements, the arbitrators
shall receive such statement s . if
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112. The Committee decided to retain the first sentence of this paragraph in its
present wording but to delete the second sentence dealing with the exchange of
pleadings between the parties (replique and duplique) in addition to the exchffi1ge
of the statements of claim and defence. There was general agreement that the
arbitrators should have the discretion to admit such further pleadings upon a
request from only one party and that therefore the second sentence of article 20,
paragraph 1, should be deleted.

Article 20, paragraph 2

°2. If in the statement of defence a counter-claim is raised. the
arbitrators shall afford the claimant an opportunity to present a written
reply' of such claim. ii

113. The Committee was agreed that article 18 already covered the matter dealt with
in article 20, paragraph 2, and that therefore this paragraph should be deleted.

Article 20, paragraph 3

:13. At any time during the arbitral proceedings the arbitrators may
require the parties to produce supplementary documents or exhibit3 within
such a period of time as the arbitrators shall determine."

114. The Committee considered a suggestion that this paragraph should be deleted
since under the general provision of article 14, paragraph 1, the arbitrators
were already authorized to require that the parties furnish documents or other
evidence during the course of the arbitral proceedings.

115. The Committee, after deliberation. was of the opinion that article 20,
paragraph 3, was useful and that its ~ubstance should therefore be retained. The
Committee decided, however, that since paragraph 3 concerned the right of the
arbitrators to demand that the parties furnish documents or other evidence,
while paragraph 1 of this article concerned their right to demand further written
p.Leadfnge Cr'om the parties, paragraph 3 of article 20 should be placed in a
separate ~ ticle that would appear immediately followine article 20.

116. The Committee was agreed that the new article should be supplemented by:

(a) A paragraph stating the general principle that each party had the burden
of proving the facts on which he relied in his claim or in his defence;

. (b) A paragraph making it clear that the arbitrators could require from each
party a summary ot the documents and other evidence which that party intended to
present in support of his claim or defence.

117. The Committee further decided that the substance of article 21 should be
added to article 20 as a separate paragraph, so that article 20 would consist of
the first sentence of the present paragraph 1 of article 20 and of the substance
of the present article 21.

118. The Committee agreed that in order to prevent surprise at hearings the
arbitral tribunal may require delivery in advance to the other party and to the
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arbitral tribunal of a summary of the documents and other evidence which a party
intends to present.

Article 21

"The periods of time fixed by the arbitrators for the communication of
written statements should not exceed 45 days, and in the case of the
statement of claim, 15 days. However, the arbitrators may extend the
time-limits if they conclude that an extension is justified."

•
119. After considering the desirability of shortening the maximum period of time
that the arbitrators should normally grant to the parties for the communication
of written statements from 45 days to 30 days, the Committee decided to retain the
45-day period.

120. The Committee was agreed that this article should not contain any special
provision concerning the communication of the statement 'of claim.

.Article 22, paragraph 1

"i , In the event of an oral hearing, the arbitrators shall give the
parties adequate advance notice of the date, time and place thereof. il

121. After deliberation, the Committee decided to retain the present wording of
this paragraph.

Article 22, paragraph 2

il2. If' witnesses are to be heard, at least 15 days before the hearing
each party shall communicate to the arbitrators and to the other party the
names and addresses of the witnesses he intends to present and the language
in which such witnesses will give their tiest imony.."

122. Consideration was given to a proposal to add to this paragraph a provision
that woul.d require that a party, at least 15 days before a hearing, communicate to
the arbitrators and to the other party not only the names and addresses of the
witnesses that party intended to pr-t.serrt at the hearing but also the subjects
concerning which the witnesses would be asked to testify.

123. The Committee was of the view that such information prior to a hearing as to
the subjects on which witnesses would be testifying at the hearing was useful in
that it permitted the arbitrators and the other party to properly prepare for the
hearing and it therefore adopted this suggestion.

Article 22, paragraph 3

"3. The arbitrators shall make arrangements for the interpretation of
oral statements made at a hearing and for a verbatim record of the hearing if
either is deem~d necessary by the arbitrators under the circ~stances of the
case, or if the parties have agreed thereto and have communicated such
agreement to the arbitrators at least 15 days before the hearing ."
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Article 22, paragraph 5

"4. Hearings shall be held in camera unless the parties agree otherwise.
With the consent of the parties, the arbitrators may permit persons other than
the parties and their counsel or agent to be present at the hearing. The
arbitrators may require the retirement of any witness or witnesses during
the testimony of other w·itnesses. Arbitrators are free to determine tce
manner in which witnesses are interrogated."

"5. Evidence of witnesses may also be presented in the form of written
statements signed by them."

-185-

Article 22, paragraph 4

" ••.•...• c • ,c ·."'·'·~'C' ·=c=",====·=c·,.=.=,
124. The Committee considered the sug~ stion that this paragra~h should be deleted I
on the ground that its sUbject-matter was already adequately dealt with by the
provisions of article 16 on the language to be used in the arbitral proceedings
and of article 14, paragraph 1, on the discretion granted to the arbitrators as
to the conduct of the arbitration.

125. There was general agreement that the prov~s~ons of article 22, paragraph 3,
were useful, because the important matters covered by it, i.e. arrangements by the
arbitrators for translation services and for the maintaining of an official record,
were not mentioned specifically in the Rules anywhere else. The Committee
therefore decided to retain the substance of article 22, paragraph 3. Although
the Committee changed the words "verbatim record" to "record", it was agreed that
verbatim records were not thereby precluded.

126. There was general agreement that the second sentence in this paragraph,
providing that with the consent of the parties the arbitrators could permit persons
other than the parties or persons connected with one of the parties to be present
at a hearing, should be deleted since its content was subsumed in the more general
rule found in the first sentence, which established th~t hearings would be held
in camera unless the parties agreed otherwise.

128. The Committee also considered the manner in which witnesses could be examined
at a hearing. It was agreed that the arbitrators should have full discretion to
decide upon the manner in which witnesses were to be examined and that therefore
the substance of the last sentence in article 22, paragraph 4, should be retained.

129. The Committee considered a suggestion advocating the deletion of this
paragraph on the ground that in some legal systems evidence of witnesses had to be
present'ed by those witnesses in person. After deliberation, the Committee decided
to retain article 22, paragraph 5, because the presentation of evidence by written
statements of witnesses may sometimes be advantageous~

127. Consideration was given to the question whether witnesses should be excluded
from a hearing during the testimony of other witnesses. It was noted that in some
legal systems witnesses were permitted to be present only when testifying, while
in other legal systems witnesses, particularly expert witnesses, were not formally
excluded. The Committee decided to retain the third sentence of article 22,
paragraph 4, which provided that the arbitrators could require that witnesses not
be present during the testimony of other witnesses.
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Article 24, paragraphs 1, 2 and 3

"3. A request for interim measures may also be addressed to a judicial
authority. Such a request shall not be deemed incompatible with the
arbitration agreement, or as a waiver of that agreement."

Article 23, parag~aph 3

"6. The arbitrators shall determine the admissibility, relevance and
materiality of the evidence offe:.'ed."

"2. Such interim measures may be established in the form of an interim
award. The arbitrators shall be entitled to require security for the costs
of such measures. tI

Article 22, parag~aph 6

Article 23, paragraphs 1 and 2

"3. Upon receipt of the expert's report, the arbitrators shall
communicate a copy of the report to the parties who shall be given the
opportunity to express, in writing, their opinion on the report. A party shall

"1. At the request of either party, the arbitrators may take any
interim measures they deem necessary in respect of the subject-matter of
the dispute, including measures for the conservation 'of the goods forming the
subject-matter in dispute, such as ordering their deposit with a third person
or the sale of perishable goods~

"1. The arbitrators may appoint one or more experts to report
in writing, on specific issues to be determined by the arbitrators.
of the expert's terms of reference, established by the arbitrators,
communicated to the parties.

"2. The parties shall give the expert any relevant information or
produce for his inspection any relevant documents or goods that he may require
of them. Any dispute between a party and such expert as to the relevance of
the required information or production shall be referred to the arbitrators
for decision.

130. The Committee decided to retain the substance of this paragraph. The
Committee also decided to clarify that the arbitrators had complete discretion to
decide on the weight they would give to the evidence offered, in addition to the
discretion they had to determine the admissibility, releva!lce an~ materiality of
such evidence.

132. After considering drafting suggestions concerning the wording of this
paragraph, the Committee was agreed to retain the substance of article 23,
paragraph 3, and to combine its provisions into a single sentence.

131. After deliberation, the Committee decided to retain paragraphs 1 and 2 of
article 23 in their present wording.
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"1. If the claimant, within the period of time determined by the
arbitrators under article 17, fails to communicate his statement of claim, the
arbitrators may afford the claimant a further period of time to communicate
his statement of claim. If, within such further period of time, he fails
to communicate his statement of claim without showing sufficient cause for
such failure, the arbitrators shall issue an order for the discontinuance of
the arbitral proceedings."

Article 25, paragraph 1
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"4. At the request of either party the expert, after delivery of the
report, may be hea~d at a hearing where the parties and their counsel or agent
shall have the opportunity to be present and to interrogate the expert. At
this hearing either party may present expert witnesses in order to testify on
the points at issue. The provisions of article 22 shall be applicable to such
proceedings."

be entitled to examine any document on which the expert has relied in his
report."

Article 24, p'iragraph 4

133. After deliberation, the Committee decided to retain the present wording of
paragraphs 1, 2 and 3 of article 24.

136. There was general agreement that the language of this paragraph should be
modified to indicate more clearly that the sanction envisaged in the second
sentence of this paragraph for failure to communicate the statement of claim was
the termination of the arbitral proceedings. It was noted that such termination
would not be based on the merits of the dispute and that therefore the claimant
was not barred from commencing new arbitral proceedings.

137. The Committee was of the view that the costs of an arbitration that was
terminated by reason of the claimant's failure to submit his statement of claim
should in principle be borne by the claimant and that article 33 dealing with the
determination and apportionment of the costs of arbitration should be amended to
cover the termination of arbitral proceedings pursuant to article 25, paragraph 1.

135. As a result of its decision in article 5 of the Rules to eliminate reference
to the "counsel or agent" of the parties, the Committee deleted this phrase from
the first sentence of article 24, paragraph 4. With this modification, the
Committee retained the provisions of article 24, paragraph 4.

134. Consideration was given to the desirability of retaining the second sentence
of this paragraph, authorizing either party to present expert witnesses. The
Committee was of the view that this sentence should be maintained, since it served
to inform the parties of their right to present experts as witnesses without,
however, inferring that the parties could present expert witnesses only at those
hearings at which experts appointed by the arbitrators were testifying.
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Article 25" paragraph 4

"4. If one of the parties, after having been duly notified, fails
without showing SUfficient cause, to submit documentary evidence when an
award is to be made solely on the basis of documents and other written
materials, the arbitrators may make the award on the evidence before them.

Article 26

!lA party who knows that any prov~sJ.on of, or requirement under, these
Rules has not been complied with and yet proceeds with the arbitration without
promptly stating his objection to such non-compliance, shall be deemed to
have waived his right to object."

Article 25, paragraph 2

Article 25" paragraph 3

"3. If one of the parties fails to appear at a hearing duly called under
these Rules, without showing sufficient cause for such failure, the
arbitrators shall have power to proceed with the arbitration, and such
proceedings shall be deemed to have been conducted in the presence of all
parties."

"2. If the respondent, within the period of time determined by the
arbitrators under article 18, fails to communicate his statement of defence
without showing sufficient cause for such failure, the arbitrators may
proceed with the arbitration."

138. The Committee was agreed that respondents should be accorded the same right
to an extension of the time for the communication of the statement of defence as
was accorded to claimants under article 25, paragraph 1, for the·communication of
the statement of claim.

139. The Committee decided to combine into one paragraph the provisions of
paragraphs 1 and 2 of article 25, in order to ensure that claimants and respondents
would have the same opportunity to obtain an extension of the period initially
fixed by the arbitrators for the communication, respectively, of the statement of
claim or the statement of defence. .

141. Subject to this deletion, the Committee was agreed to retain the substance of
article 25, paragraph 3.

142. After considering drafting suggestions concerning the wording of this
paragraph, the Committee decided to retain the substance of article 25,
paragraph 4.

140. The Commit+.ee was of the view that the rule of construction set forth in this
paragraph was unnecessary and should not be retained. It was emphasized that the
sanction for such non-appearance lay in the authorization granted to the
arbitrators "to proceed w'ith the arbitration".
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143. The Committee considered the desirability of adding to article 26 the concept
of constructive waiver by a party who IIs houl d have known" that a requirement under
the Rules has not been complied with.

-189-

Proposed additions to section Ill: arbitral proceedings

(a) Termination of hearings

145. According to another view, article 26 should not be extended to cover
constructive waiver by a party who "should have known" that the Rules were being
violated, since the parties were assumed to know the Rules under which they had
agreed to arbitrate.

144. The view was expressed that such an addition would be useful in order to avoid
the difficulty of proving the time when a party first "knew" that a provision of
the Rules was violated. It was noted that a number of other sets of procedural
rules intended for international commercial arbitration contained provisions on
constructive waiver.

146. After deliberation, the Committee decided to retain the present wording of
article 26, and not to add a provision dealing with constructive waiver. The
Committee was of the view that the article served a useful purpose in that it was
designed to protect the validity of the arbitral proceedings or of the ensuing
award against allegations of minor violations of the procedures established in the
Rules.

147. It was suggested that, since article 26 on waiver applied to all provisions
in the UNCITRAL Arbitration Rules, it should be placed in the part of the Rules
entitled Section I: Introductory Rules. After deliberation, the Committee decided
to keep article 26 where it now appeared in the Rules, since in practice it would
be invoked primarily in connexion with violations of provisions in the Rules that
occurred during the conduct of the arbitral proceedings.

148. The Committee considered the desirability of adding an article 25 bis to
section III of the Rules on the termination of hearings. It was suggested that
such an article should provide that after giving sufficient notice to the parties,
the arbitrators were empowered to declare that hearings and the taking of evidence
Here closed, Hhile retaining the right to reopen the hearings if they considered
it necessary due to exceptional circumstances. It Has observed that articles 33
and 34 of the Rules of Procedure of the Inter-American Commercial Arbitration
Commission, 1969, could be used as a model.

149. It was noted that the proposed article 25 bis Hould ensure that no party could
unreasonably delay the arbitral proceedings by repeated requests for hearings and
the taking of further evidence. It Has also noted that the provisions in
article 25 bis, authorizing the arbitrators to reopen the hearings if they
considered it necessary under exceptional circumstances, Here designed to prevent
a party from successfully asserting that he could not present his case and that
therefore under article V of the 1958 NeH York Convention on the Recognition and
Enforcement of Foreign Arbitral AHards the aHard should not be enforced.

150. After deliberation, the Committee decided to retain the suggestion to add an
article on the termination of hearings.



se
th
co

16
in
th

16:
whc
the

16
wa
re
th

1
t
m

1
a
r
p

,

i

(

151. The Committee considered a proposal to add to section III of the Rules an
article dealing with th~ degree of consensus required among the members of an
arbitral tribunal for the taking of decisions on procedural matters. It was agreed
that, as a ge~eral rule, all decisions by the arbitrators, including decisions on
procedural questions, should be made by at least the majority of arbitrators.

Article 27, paragraph 2
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"1. In addition to making a final award, the arbitrators shall be
entitled to make interim, interlocutory, or partial awards."

(b) Decisions of the arbitrators on procedural questions

Article 27, paragraph 1

"2. An award shall be binding upon the parties. An award shall be made
in writing and shall state the reasons upon wh i ch it is based, unless both
parties have expressly agreed that no reasons are to be given."

152. It .Tas suggested that a separate article on decision-making.by the arbitrators
Oll procedural questions should provide that the presiding arbitrator could decide
procedural questions in cases where no decision by majority could be reached.

153. After deliberation, the Committee decided not to add a separate article to
section III dealing with decision-making by the arbitrators on procedural questions.
The Committee, however, decided to add a new article to section IV of the Rules,
designed to regulate all decision-making by the arbitrators, including any
decisions on procedural questions.

155. Consideration was given ~o whether it should be required by the Rules that an
arbitral award state the reasons upon which it was based. It was noted that in some
legal systems usually no such reasons were given in arbitral awards, while in other
legal systems an arbitral award had to include the reasons upon which it was based.

157. The Committee decided to restructure article 27, paragraph 2, to the effect
that arbitrators would not be required to include in the award itself the reasons
upon which it was based, but could elect to give these reasons in a statement
accompanying, but not forming part e r , the award. It wq,s also agreed that the
parties could agree, expressly or by implication (e.g. when they selected as the
place of arbitration a country under whose national law reasons were not generally
given in arbitral awards), that the arbitrators need not give the reasons for their
award.

154. After deliberation, the Committee decided to retain the present wording of
article 27, paragraph 1.

156. The view was expressed that, in order to ensure its enforceability, an award
should include reaSOns and that therefore the option given to the parties under
article 27, paragraph 2, to agree that no reasons be given should be deleted.
However, according to another view, the present wording of article 27, paragraph 2,
requiring that an award state the reasons upon which it is based unless the parties
expressly agreed to the contrary, should be retained.
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Article 27. paragraph 3

"3. When there are three arbitrators, an award shall be made by a
majority of the arbitrators."

158. Consideration ~as given to the desirability of dealing with the eventuality
that the three members of an arbitral tribunal were unable to agree on an award by
majori ty.

159. The view was expressed that in such a case the decision of the presiding
arbitrator should govern. It was noted in this connexion that the arbitration
rules established by the International Chamber of Commerce had contained such a
provision for many years without causing any problems in practice.

160. It was observed, in reply, that a rule providing that in the case of deadlock
among the arbitrators on the award the decision of the presiding arbitrator would
govern, was subject to abuse by presiding arbitrators who might make extreme
awards. It was also noted that requiring that awards be made by a majority of the
arbitrators would force them to continue their deliberations, when they were
initially deadlocked, and was likely to lead to a compromise award that a majority
of the arbitrators could accept.

161. After deliberation, the Committee retained the substance of paragraph 3, which
required that awards be made by a majority of the arbitrators. The Committee,
however, decided that this rule should form paragraph 1 of a new article in
section IV on decisions, and that paragraph 2 of that new article should provide
that on procedural questions, if there was no majority, the presiding arbitrator
could decide on his own subject to review, if any, by the arbitral tribun.al.

162. One representative noted his reservation and expressed his preference for the
inclusion of a provision dealing specifically with the case where no majority of
the arbitrators could,agree on an award.

Article 27. paragraph 4
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"4. An award shall be signed by the arbitrators. When there are three
arbi trators, the failure of one arbitrator to sign the award shall not impair
the validity of the award. The award shall state the reason for the absence
of an arbitrator's signature."

163. There was general agreement that all the arbitrators, including an arbitrator
who dissented from the award, should be required to sign the award. It was noted
that i:u some legal systems an arbitral award was, enforceable only if it had been
signed by all the arbitrators, whereas in s~me others two signatures were sufficient
for this purpose.

164. The Committee observed that the date on which and the place where the award
was made were matters of great importance for the enforcement of awards. For this
reason, it was agreed that paragraph 4 should provide that an award had to include
the date on which and the place where it was made.

-191-
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165. The Committee considered the desirability of maintaining the provision in the
second sentence of paragraph 4, which dealt with the legal effect of the failure of
one arbitrator to sign the award. After deliberation, the Committee was agreed
that the legal effect of one arbitrator's failure to sign the award should be left
to the applicable national law for resolution and that therefore the Rules should
be silent on this point. However, the Committee retained the provision requiring
that an award state the reason for the absence from the award of one arbitrator's
signature.

•
166. Consideration was also given to the possible addition of a specific prOVlSlon
authorizing the inclusion in the award of an arbitrator's dissenting opinion. A
majority of the Committee was of the view that no specific mention should be made
of dissenting opinions, thereby in effect permitting but not requiring that a
dissenting opinion be included in an arbitral award.

Article 27. paragraph 5

"5. The award may only be made pub.l.i,c with the consent of both parties."

167. After deliberation, the Committee decided to retain the present wording of
this paragraph. It was noted that an arbitral award could become pubLi.c in certain
cases even in the absence of the consent of both parties, e.g. during proceedings
for the recognition and enforcement of the award.

Article 27. paragraph 6

"6. Copies of the award si gned by the arbitrators shall be communi cated
to the parties by the arbitrators."

168. Consideration was given to the desirability of providing for a time-limit,
commencing on the date the award was made, within which copies of the award must
be communicated to the parties.

169. The Committee was of the view that it was not necessary to prescribe a
time-limi t for the communication of an award to the parties, on the ground that
awards should not be invalidated solely because the arbitrators failed to observe
this time-limit.

Article 27. paragraph 7

"7. If the arbitration law of the country where the award is made
requires that the award by filed or registered, the arbitrators shall comply
with this requirement within the period of time required by that law."

170. After deliberation, the Committee was agreed to retain the substance of
paragraph 7, but to clarify that the arbitrators were obliged to file or register
their award only if the arbitration law of the country where the award was made
required that such filing or registration be done by the arbitrators.
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Article 28. paragraph 1

"1. The arbitrators shall apply the law designated by the parties as
applicable to the substance of the dispute. Such designation must be
contained in an express clause, or unambiguously result from the terms of
the contract."

171. There was general agreement that the principle contained in the first sentence
of this paragraph, which recognized the freedom of the parties to designate the law
applicable to the substance of their dispute, should be retained. It was agreed,
however, that the method by which the parties could effect such designation should
not be regulated by the UNCITRAL Rules, but should be left to the applicable
national law.

172. It was noted that the reference in paragraph 1 to "the law designated by the
parties as applicable to the substance of the dispute" was intended as a reference
to the interrral law of that country not including its rules on conflict of laws
or renvoi.

Article 28. paragraph 2

"2. Failing such designation by the parties, the arbitrators shall
apply the law determined by the conflict of laws rules that the arbitrators
deem applicable."

173. There was general agreement to retain the substance of this paragraph, vrhich
provided that if the parties failed to designate the law applicable to the
substance of their dispute the arbitrators would select that law through reliance
on conflict of laws rQles.

174. Consideration was given to the question of the determination of the conflict
of laws rules that would be utilized by the arbitral tribunal. After deliberation,
the Committee adopted the phrase "the conflict of laws rules which it considers
appli cable" •

Arti cle 28. paragraph 3

"3. The arbitrators shall decide ex aequo et bono or as amiables
compositeurs only if the parties have expressly authorized the arbitrators to
do so and the arbitration law of the country where the award is to be made
permits such arbitration. ii

175. It was agreed to retain in this paragraph the references to arbitral decisions
both ex aequo et bono and as amiables compositeurs, since these terms had different
connotations in the various national legal systems.

176. It was noted that "the law of the country where the award is to be made" was
not in all cases also the law governing the arbitral procedure, and that some
national laws together with the 1958 New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards appeared to envisage a choice by the parties
of the law that was to govern the arbitral proceedings.
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Article 28, paragraph 4

. ~

177. After deliberation, the Comrrdttee was agreed that the arbitral tribunal would
decide ex aequo et bono or as amiabJ.es compositeurs only if expressly authorized
to do so by the parties and if "the law applicable to the arbitral procedure"
permitted such arbitration.

ii4. In any case, the arbitrators shall take into account the terms of
the cont-r-act; and the us ages of the trade."

178. One representative noted his reservation and stated his preference for
authorizinr, the arbitral tribunal to decide ex aequo et bono or as amiables
compositeurs only if such arbitration was permitted by the law of the country where
the arbitral award was to be enforced.

180. After deliberation, the Comrrdttee decided that paragraph 4 should remain a
paragraph within article 28 and that its provisions should also apply to
arhitrRt.inns 8X ae.9.uo et bono or as amiables compositeurs. One representative
noted his reservation and stated that, in his view, especially in ex aequo et bono
arbitration, the arb] rators (the arbitral tribunal) should not be obliged to
follow rigidly the tb'S of the contract, the literal application of which might
be unjust becaus e it gave rise to an excessive burden.

179. The Committee considered a proposal that paragraph 4 sliould be placed in a
separate article entitled "effect of contract". It was also suggested that the
provisions of article 28, paragraph 4, obligatins the arbitrators to take into
account the terms of the contract and the usages of the trade, should not apply to
arbitral decisions taken ex aequo et bono or as amiables compositeurs.

1

l81. Cor s i de ratri , '1. IJ8,S also given to the desirability of formulating in stricter
terms the arbi t r; t.o rs ' obligation to observe the provisions of the contract than

rei r obligation to observe the us ages r f the trade. It was stated that such a
. s t ' n ct i.on won:!'~ be use f'u.I , since it would place gr'e ater' emphasis on the terms

L.ne contr act..

182. After consideration of this issue, the Committee determined that the Rules
should provide that in all cases the arbitral tribunal shall decide in accordance
with the terms of the contract and take into account the usages of the trade
applicable to the transaction.

Article 29. paragraph 1

HI. If, before the award is made, the parties agree on a settlement
of ti:c dispute, the arbitrators shall either issue an order for the
discontinua~ce of the arbitral proceedings or, if requested by both parties
nn d accepted by the arbitrators, record the settlement in the form of an
o.rb i tral award on agree d terms. The arbitrators are not obliged to give
reasons for such an award. If, before the award is made, the continuance
of the ~rbitral proceedings becomes unnecessary or impossible for any
othe r reason, the arbitrators shall inform the parties of their intention
to issue an order for the discontinuance of the proceedings. The arbitrators
shall have the power to issue such an order unless a party objects to the
discontinuance."
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183. After deliberation, the Committee decided to retain the substance of
article 29, paragraph 1.

184. There was general agreement that the provlslons of paragraph 1 should be
placed in two separate paragraphs, the first paragraph to cover settlements agr-ee d
on by the parties and the second to cover the cases where the continuance of the
arbitral proceedings became unnecessary or impossible.

185. After considering suggestions that article 29 appear earlier in the Rules,
the Committee decided to keep this article at its present location in the Rules,
for reasons of logical presentation.

Article 29. paragraph 2

"2. The arbitrators shall, in the order for the discontinuance of the
arbitral proceedings or in the arbitral award on agreed terms, fix the costs
of arbitration as specified under article 3j. Unless otherwise agreed to by
the parties, the arbi trators shal.L apportion ~,;\e costs be t.ve en the parti es as
they consider appropriate. 11

186. The Committee decided to expand the scope of this paragraph so that it also
covered the fixing of the costs of arbitration for arbitral proceedings that were
terminated, pursuant to article 25, paragraph 1, by reason of the claimantts failure
to submit a statement of claim.

187. The Committee was agreed that the general rules in article 33 on the fixing
of the costs of arbitration and their apportionment between the parties shc.u.l.d be
ma~e applicable to all cases where the proceedings concluded with an order for the
termination of the arbitral proceedings (article 25, para. 1, or article 29,
para. 1) or with an arbitral award on agreed terms (article 29, para. 1).

Article 29. paragraph 3

113. Copies of the order for dis continuance of the arbi t.ra'L p roceeca ngs
or of the arbitral award on agreed terms, signed by the arbitrators shall
be communicated by the arbitrators to the parties. Where an arbitral award
on agreed terms is made, the provisions of article 27, paragraph 7, shall
apply. li

188. After deliberation, the Committee vas agreed to retain arti cle 29, p8.rac;raph 3
in its present wording,

Article 30, paragraph 1

"1. Within 30 days after the' receipt of the award, either party, with
notice to the other party, may request that the arbitrators give an
interpretation of the award. Such interpretation shall be binding on the
parties."

189. Consideration was given to the desirability of extending the period of
30 days provided for in this paragraph for the communication of a request that
the arbitrators give an interpretation ~f their award.
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190. After deliberation, the Committee decided to retain the 30-day time-limit for
the communication of a request for the interpretation of an award, so that the
arbi trators would know reasonably qui ckly that some further action in respect of
the award would be requested of them.

Article 30. paragraph 2

f!2. The interpretation shall be given in writing withirr 45 days after
the receipt af the request, and the provisions of article 27, paragraphs 3
to 7, shall apply. f!

l)~. In recognition of the fact that, when given, an interpretation by the
arbitral tribl.mal of its award was ne ceos ar-i.Ly and authoritatively linked to the
award, the Committee decided to provide in paragraph 2 that such interpretation
formed part of the award. For the same reason, it was agreed that paragraphs 2
to 7 of article 27 en the form and effect of an award should be made applicable
to an interpretation of the award.

192. It was agreed that the arbitrators should not be entitled to extra
remuneration for issuing an interpretation of their award, since it was the
vagueness of their award that gave rise to the request for its interpretation.
The Committee was of the view t~at this result could best be accomplished by
adding a provision to this effect to article 33, which dealt with the costs of
arbitration.

Article 31. paragraph 1

"1" Within 30 days after the receipt of the award, either party, with
notice to the other party, may request the arbitrators to correct in the
award any errors in computation, any clerical or typographical errors, or
any errors of similar nature. The arbitrators may within 30 days after the
communication of the award make such corrections on their own initiative."

193. After considering a suggestion that the 30-day time-limit for the
communication of a request for the correction of an award should be eliminated,
the Committee decided to retain the present wording of article 31, paragraph 1.

Article 31. paragraph 2

f!2. Such corrections shall be in writing, and the provisions of
arti ele 27, paragraphs 6 and 7, shall apply."

194. It was agreed that, in order to emphasize the immediate eonnexion between
the award and the correction of that award. by the arbitral tribunal that had
made the award, paragraphs 2 to 7 of article 27 on the form and effect of an
award should be made applicable to a correction of the award.

195. There was general agreement that the arbitrators should not be entitled to
extra remuneration for having corrected errors in their award, and that article 33
on the costs of arbitration should include a provision to this effect.
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Arti cle 32. paragraph 1

"1. Within 30 days after the receipt of the award, either party, with
notice to the other party, may request the arbitrators to make an additional
award as to claims presented in the arbitral proceedings but omitted from
the award."

196. After deliberation, the Committee decided to retain the substance of
arti cle 32, paragraph 1.

Article 32, paragraph 2

"2. If the arbitrators consider the request for an additional award
to be justified and consider that the omission can be rectified without any
further hearing or evi dence, tihey shall complete their award within 60 days
after the receipt of the request."

197. Considr.ration was given to the elimination of the provision that the
arbitrators could issue an additional award only if they considered that an
additional award rectif,ying the particular omission did not necessitate any further
hearing or evidence.

198. It was noted that under the present wording of paragraph 2, if any further
hearings or the taking of evidence was necessary, the party who requested the
additional award would be forced to commence new arbitral proceedings. It was
also noted that, even if an additional award could be issued although further
hearings or evidence were necessary, the arbitrators would still have discretion
to decide whether to issue an additional award in a particular case.

199. It was observed in reply, however, that losing parties would endeavour to
reopen the arbitral proceedings by means of requests for additional awards, if the
requirement were removed that additional awards could be issued only if no
further hearings or evidence would be required. The view was also expressed that
frequently it WaE due to the negligence of the party requesting tIle additional
award that the necessar,y hearings did not take place or the evidence was not
received by the al'bitral tribundJ..

200. After deliberation. the Committee decided to retain in substance the present
wording of article 32, paragraph 2.

Arti cle 32. paragraph 3

"3. When an additional award is made, the provisions of article 27,
paragraph 2 or 7, shall apply."

201. After deliberation, the Committee decided to retain paragraph 3 in its
present wording.

202. There was general agreement that the arbitrators should not be entitled to an
extra fee for the making of an additional award, since it was an omission in their
original award, as a result of their own action, that had to be rectified in the
additional award. It was agreed that article 33 on the costs of arbitration
should include a provision to this effect.
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(a) '!'he Rules were intended to be applied world-wide and the expectations
of parties and arbitrators as to costs and fees differ widely in different parts
of the world; and

208. It was stated in reply, however, that no schedule of costs and fees of
arbitrators should be included in the Rules "for the following main reasons:

(b) All existing schedules had large ranges between maximum and minimum
charges and provided for control over the actual fees charged by reliance on an
administering authority.

209. After deliberation, the Committee deci ded not to include in the Rules either
a scbedule of costs and fees of arbitrators or reference to such a schedule
established by an existing arbitral institution. The Committee decided, however,
to add a separate article explaining in detail that arbitrators should fix their
fees in reasonable amounts and consider certain factors in that connexion.

207. The view was expressed that a schedule, whether set out in the Rules in full
or incorporated by reference, was necessary as it would serve as a guide to the
parties and the arbitrators concerning the costs of arbitration. It was also
stated that such a schedule would prevent the possibility that some arbitrators
would charge unreasonably high fees for their services.

204. It was also agreed that a paragraph should be added to article 33, stating
expressly that arbi trators may not charge a fee for the interpretation, correction
or completion of their award pursuant to articles 30 to 32·of the Rules.

203. There was general agreement that this article should contain a separate
paragraph dealing with the costs of arbitration, including the costs of proceedings
that ended with an order for the termination of the arbitral proceedings
(article 25 ~ para. 1 and article 29, para. 1) or with an arbitral award on agreed
terms (article 29, para. 1).

(a) The fee of the arbitrators, to be stated separately and to be
fixed by the arbitrators themselves;".

"1. The arbitrators shall fix the costs of arbitration in their award.
The term "costs" includes:

Article 33. paragraph 1 and sub-paragraph 1 (a)
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206. Consideration was given to the desirability of incorporating in the UNCITRAL
Arbitration Rules either a schedule governing the costs of administration and the
fees of the arbitrators, or reference to a schedule established by an existing
arbitration institution.

205. The question was raised whether the items listed as included in the costs of
arbitration and set forth in sUbparagraphs (a) to (f) were the only items that
would be considered under the Rules as constituting costs of arbitraticn. After
deliberation, the Committee decided to make it clear that subparagxephs (a) to (f)
were intended as an inclusive listing of the types of costs and expenses incurred
during an arbitration that would be considered as costs of arbitration for the
purposes of the UNCITRAL Arbitration Rules.
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210. Under this new article, the fees of' the arbitrators must be reasonable in
amount 1 taking into account the particular circumstances of the case. Furthermore,
if an appointing authority was agreed upon by the parties or designated pursuant
to article 7, paragraph 4, the arbitrators should take into account, to the
extent appropriate in the circumstances of the case, any schedule of fees or other
customary basis for establishing the fees of arbitrators in international cases
that was followed by that authority. The new arti cle also permits a party to
request that the arbitrators consult with such appointing authority before fixing
their fees.

Article 33. paragraph 1. sUbparagraphs (b) and (c)

"(b) The travel and other expenses incurred by the arbitrators;

11(c) The costs of expert advice and of other assistance required by
the arbi trators ; "

211. After deliberation, the Committee decided to retain the present wording of
sUbparagraphs (b) and (c).

Article 33. paragraph 1, subparagraph (d)

"(d) The travel expenses of witnesses, to the extent such expenses
are approved by the arbitrators;"

212. The Committee consi dered the desirability of retaining subparagraph (d),
which included the travel expenses of witnesses in the costs of arbitration to
the extent the arbitrators approved these expenses.

213. It was stated that witnesses were generally presented by one of the parties
and that each party decided which and how many witnesses it wanted to present.
In order to ensure that no party woulc1 ,~R.11 . ritnesses without regard to the
costs involved, the view was exprease . ... I" either subparagraph (d) should be
deleted or its s cope should be limite, j t l;he expenses of witnesses who were
called by the arbitrators.

214. It was observed in reply, however, that the costs involved in calling
wi tnesses may be considerable and a successful. party should be compensated for
the expenses incurred in calling the witnesses who were instrumental in
establishing the correctness of his position.

215. After deliberation, the Commi"ctee decided to retain the substance of
subparagraph (d), but to clarifY that both the travel and other expenses of
witnesses were included in the costs of arbitration only to the extent they
were approved by the arbitrators and that under article 33, paragraph 2, the
arbitrators could apportion between the parties the costs of arbitration,
including the expenses of witnesses.

Article 33. paragraph 1, sUbparagraph (e)

"( e) 'I'he compensation for legal assistance of the success ful party if
such compensation was claimed during the arbitral proceedings, and only to
the extent that the compensation is deemed reasonable and appropriate by
the arbitrators."
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221. Consideration was given to the desirability of deleting from paragraph 2 the
general rule that normally the costs of arbitration shall be borne by the
unsuccessful party.

220. The Committee decided to retain the substance of subparagraph (f) and to
extend its scope to cover any expenses that might be incurred by the Secretary
General of the Permanent Court of Arbitration at The Hague when it was requested
to designate an appointing authority under article 7, paragraph 4 of the Rules.

Article 33~ paragraph 1 2 subparagraph (f)

Article 33. paragraph 2

219. After deliberation, the Conmrlttee decided to retain the substance of
subpar-agraph (e), so that if during the arbitral proceedings the successful party
had claimed costs for legal assistance, these costs were included in the costs of
arbitration to the extent that their amount was deemed reasonable by the
arbitrators. The Committee decided, however, to add a new paragraph to article 33,
establishing that, as to the legal expenses of the success ful party, there was no
presumption that these costs shall be borne by the unsuccessful party and that the
arbitral tribunal had full discretion to apportion these costs in the light of the
circumstances.

218. It was stated in reply, however, that the arbitrators enjoyed sufficient
flexibility under the present wording of subparagraph (e), since they were free
to apportion between the parties the costs of arbitration, including the legal
expenses of the successful party, pursuant to the provisions of paragraph 2 of
this arti cle .

"( f) Any fees charged by the appointing authority for its services. iI

216. Consideration was given to a suggestion that sUbparagraph (e) should state
as a general rule that each party was to bear its own expenses for legal assistance,
but should authorize the arbitrators to include these expenses in the costs of
arbitration in appropriate cases.

217. It was noted that the present wording of subparagraph (e) required that the
legal expenses of the successful party be included in the costs of arbitration and
was based on the assumption that the successful party would in every case recover
his legal expens es • The view was expressed that the arbitrators should be given
discretion to decide whether to include the legal expenses of a party in the costs
of arbitration. •

222. It was stated that paragraph 2 should be neutral on the question of which
party was to bear each of the costs of arbitration, leaving the apportionment of
these costs fully to the discretion of the arbitral tribunal. It was stated in
reply, however, that the rule that normally the costs of arbitration be borne by
the unsuccessful party was fair and correct, and it ga,e a gOud indication to the
parties of the way in which the costs of arbitration would be apportioned in most
cases.
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223. After deliberation, the Committee decided to retain the substance of
paragraph 2. It was also agreed that a separate paragraph would be added to deal
with the apportionment of the legal expenses incurred by the successful party.

Article 34, paragraph 1

"1. The arbitrators 3 on their appointment, may require each party to
deposit an equal amount as an advance for the costs of the arbitration."

224. The Committee decided to retain the substance of paragraph 1, but to clarify
that the deposits that the arbitrators could require from each party were intended
to ensure that the fees and expenses of the arbitrators and of experts appointed
by the arbitrators would be paid at the conclusion of the arbitral proceedings.

225. Sonsideration was also given to a proposal permitting an appointing authority
to require from the parties a deposit to ensure the payment of its fee and
expenses. It was noted that some appointing authorities may charge fees for their
services and others may not.

226. After deliberation, the Committee decided not to include in the Rules a
provision expressly authorizing an appointing authority to demand a deposit. It was
noted, however, that an authority could in any event insist that it will only agree
to serve as an appointing authority if its fee for this service is paid in advance.

Article 34, paragraph 2

"2. During the course of the arbitral proceedings the arbitrators may
require supplementary deposits from the parties."

227. After deliberation, the Committee decided to retain the substance of
paragraph 2.

228. The Committee was also agreed that a new paragraph should be added to
article 34, obligating the arbitrators under certain circumstances to consult with
the appointing authority agreed upon by the parties or designated pursuant to
article 7, paragraph 4 of the Rules, before fixing the amounts of any required
deposits or supplementary deposits. It was noted that this provision corresponded
to the possibility under the new article discussed at paragraphs 209-210 above,
to require that the arbitrators consult the appointing authority before fixing
their fee.

Article 34. paragraph 3

"3. If the required deposits are not paid in full within 30 days after
the communication of the request, the arbitrators shall notify the parties
of the default and give to either party an opportunity to make the required
payment. "

229. Consideration was given to the consequence of the failure of one or both
parties to pay the deposit required by the arbitrators.
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"( d) The language (s ) to be use d in the arbitral proceedings shall
... ,be

"lee) Authorization, if considered desirable, for the arbitrators to
act ex-aequo et bono or as amiables compositeurs/."

"( c) The place of arbitration shall be ••• (town or country);

"(b) The number of arbitrators shall be •.• (one or three);

"The parties also agree that:

231. The Conmrl.ttee decided to retain the substance of paragraph 4, and to clarify
that it was after the award was made that the accounting by the arbitrators for
the deposits they had received was to take place.

"(a) The appointing authority shall be ••• (name of person or
institution) ;

230. It was noted that the arbitrators had no power to force the parties to pay
the required deposits. It was therefore agreed that the arbitrators should be
expressly authorized to order the suspension or termination of the arbitral
proceedings if the deposits required by them were not paid in accordance with
the provisions of paragraph 3.

"Any dispute, controversy or claim arising out of or relating to this
contract, or the breach, termination or invalidity thereof, shall be settled
by arbitration in accordance with the UNCITRAL arbitration rules which the
parties declare to be known to them. Judgement upon the award made by the
arbitrator(s) may be entered by any court having jurisdiction thereof.

Article 34~ paragraph 4

"4. The arbitrators shall render an accounting to the p,?-rties of the
deposits received and return any unexpended balance to the parties."

232. The Committee decided to retain descriptive headings for sections and
articles in the UNCITRAL Arbitration Rules as an aid to the users of the Rules.

Titles of sections and articles

233. The model arbitration clause as it appeared in A/CN .9/112 read as follows:

Model arbitration clause

234. There was general agreement to include a model arbitration clause which
parties could insert into their contract so that disputes arising out of their
contract would be settled in accordance with the UNCITRAL Arbitration Rules.



235. It was agreed to simplify the present model arbitration clause in the
following respects:

(a) To delete the phrase "whi ch the parties declare to be known to them"
from the first sentence; and

(b) To delete the se cond sentence dealing with entry of judgement upon
the award.

236. Consideration was also given to the addition of a phrase, clarifying the
version of the Rules to which reference was made in the model arbitration clause.
It was noted that this question would become of considerable practical importance
if in the future the UNCITRAL Arbitration Rules were to be revised. For this
reason, the Committee decided to add the phrase "as at present in force" to the
end of the first sentence of the model clause in order to make clear that the
applicable Rules were those in effect on the date of the agreement to arbitrate.

237. The Committee considered the desirability of retaining as parts of the model
clause paragraphs (a) to (d), wherein the parties were gi ven the opportunity, by
filling in blanks, to agree on, respectively, the appointing authority, the number
of arbitrators, the place of arbitration, and the language to be used. It was
stated, on the one hand, that the model arbitration clause should be brief and it
would be sufficient to alert the parties by a note to the possibility that they
might find it desirable to agree on the matters covered by those paragraphs. It
was.~s.tated in reply, however, that paragraphs (a) to (d) should be retained in
their present form in order to encourage and make it easy for the parties to
denote-their agreement on matters that would be of great importance during the
course of arbitral proceedings.

238. The Committee decided to retain paragraphs (a) to (d) of the model arbitration
clause, but to preface them with a note that these were provisions whieh the
parties may wish to consider adding to that clause.

239. After deliberation, the Committee decided to delete paragraph (e) of the model
arbitration clause, which reminded the parties that if they wished the arbitral
tribunal to decide their disputes ex aequo et bono or as amiables compositeurs,
they had to add to the model arbitration ~lause an express authorization to
this effect.
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ANNEX III

List of documents before the Commission

A. General series
•

A/CN.9/l09 and Add.l • • • • • International legislation on shipping:
comments by Governments and international
organizations on the draft convention on the
carriage of goods by sea: note by the
Secretary-General

A/CN.9/1l0 • • • • • • • • • • • • International legislation on shipping:
analysis of comments by Governments and
international organizations on the draft
convention on the carriage of goods by sea:
report of the Secretary-General

A/CN.9/111 . • • • • • • • • • • • Training and assistance in the field of
international trade law: note by the
Secretary-General

A/CN.9/112 and Add.l • • • • • • • International commercial arbitration:
revised draft set of arbitration rules for
optional use in ad hoc arbitration relating
to international trade (UNCITRAL Arbitration
Rules): report of the Secretary-General

A/CN.9/113 • • . • • • . • • • . • International commercial arbitration:
revised draft set of arbitration rules for
optional use in ad hoc arbitration relating
to international trade (UNCITRAL Arbitration
Rules): alternative draft provisions for the
draft UNCITRAL Arbitration Rules: working
paper prepared by the Secretariat

A/CN.9/114 • • . • • • • • • • • • International commercial arbitration: draft
UNCITRAL Arbitration Rules: schedule of fees
of arbitrators: note by the Secretariat

A/CN.9/115 and Add.l • • • • • • • International legislation on shipping: draft
convention on the carriage of goods by sea:
draft provisions concerning implementation
reservations and other final clauses: report
of the Secretary-General

A/CN.9/l16 . . • • • . • • • • • . Report of the Working Group on the
International Sale of Goods on the work of its
seventh session (Geneva, 5-16 January 1976)
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A/CN.9/117 • . • • • • • . . • . • . . International payments: negotiable
instruments: report of the Working Group
on International Negotiable Instruments
on the work of its fourth session (New York,
2-12 February 1976)

A/CN.9/118 . . • . • • . • • • . . • • Ratification of or adherence to conventions
concerning international trade law: note
by the Secretary-General

A/CN.9/119 . • . . • . • • • • • • •. Current activities of international
organizations related to the harmonization
and unification of international trade law:
report of the Secretary-General

A/CN.9/120 . . . • . • • . . • . • • . Provisional agenda, annotations thereto, and
tentative schedule of meetings: note by
the Secretary-General

A/CN.9/121 • . • • • . • . • • • • . • Training and assistance in the field of
international trade law: note by the
Secretary-General

A/CN.9/122 . . . . . . • • • • • • • . Relevant provisions of the resolutions of
the sixth and seventh sessions of the
General Assembly: note by the
Secretary-General

A/CN.9/123 . . • . . • . . . • • . • . International sale of goods: note by the
Secretary-General

A/CN.9/124 . . . • . . • . • . • • • • Date and place of the tenth session: note
by the Secretary-General

B. Restricted series

Plenary

A/CN.9/IX/CRP.l

A/CN.9/IX/CRP.2

A/CN.9/IX/CRP.3

UNCITRAL Arbitration Rules: report of the
Committee of the Whole 11

UNCITRAL Arbitration Rules: report of the
Committee of the Whole II: amendments
suggested by the representative of Norway

UNCITRAL Arbitration Rules: article 1,
paragraph (2): proposal by the Working
Group composed of the representatives of
Ghana, Mexico, the United States and the
USSR

A/CN.9/IX/CRP.4 and Add.l to 5 . . . . Draft report of the United Nations
Commission on International Trade Law on the
work of its ninth session

-205-



·,

d

A/CN.9/IX/CRP.5 and Add.l and 2 •••

Committee of the Whole I

A/CN.9/IX/C.l/CRP.l •••.•••••

A/CN.9/IX/C.l/CRP.2 .•.••••••

A/CN •9/IX/C.1/CRP . 3 . . • • • • • • •

A/CN.9/rX/C.l/CRP.4 •••••••••

A/CN.9/rX/C.l/CRP.5 •.•••••••

A/CN.9/IX/C.l/CRP.6 .••.•••••

A/CN.9/rx/C.l/CRP.7 ...•••••.

A/CN.9/IX/C.l/CRP.8 ••..•••••

A/CN .9/rX/C.l/CRP.9 •.••.••••

A/CN.9/rX/C.l/CRP.10

A/CN.9/IX/C.l/CRP.ll

A/CN.9/IX/C.l/CRP.12

A/CN.9/rx/C.l/CRP.13

A/CN.9/rX/C.l/CRP.14 •••.••••

Part III of the Report of the Committee of
the Whole I: draft convention on the
carriage of goods by sea: text adopted by
the Committee

Draft Convention on the Carriage of Goods
by Sea

Proposal for article 1, paragraph 5
submitted by the delegatien of the United
Kingdom

Proposal for new article 2, paragraph 5
submitted by the delegation of the United
Kingdom

Amendments submitteu by the representative
of Norway (articles 1, 4, 6 and 11)

Proposal concerning article 1, submitted
by the representative of Austria

Amendments proposed by the representative
of Singapore (articles 1,2,4,5,6,7,8,
9, 10, 11, 12, 13, 19 and 21)

Texts proposed by the Working Group for
article 1, paragraphs 1, 2, 3 and 4

Text proposed by United Kingiom for
article 4, paragraph 2

Japan: proposal to amend article 2,
paragraph 4

Proposal concerning article 1, paragraph 5,
submitted by the representative of France

Texts proposed by Norway for articles 2
and 16

Amendment to article 5, paragraph 1,
proposed by the representative of Japan

Amendment to article 2, proposed by the
representative of Poland

P~ticles 1 to 5: decisions adopted by
the Committee and texts proposed by
Working Groups

Proposal concerning article 2, paragraph 4,
submitted by the representativ~ of France

e
A/CN.9/IX/C.l/CRP.15 . • • . • • •• Article 5: proposal by Germany \Federal

Republic of), Japan, the USSR and the
United Kingdom
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A/CN .9/IX/C.l/CRP .16 •..••••.

A/CN.9/IX/C.l/CRP.17 ••••••.•

A/CN.9!IX/C.l/CRP.18 •.••••..

A/CN.9/IX/C.l/CRP.19 •.•••..•

A/CN.9/IX/C.l/CRP.20 .•..••••

A/CN. 9/IX/C .l/CRP. 21 and Cc'r.l

A/CN.9/IX/C.l/CRP.22 ••.•.•••

A/CN.9/IX/C.l/CRP.23 •.••.•••

A/CN. 9/IX/C.l/CRP .24 • • • • • • • •

A/CN.9/IX/C.l/CRP.25 •••••.••

A/CN .9/IX/C .l/CRP .26 . • • . • • • •

A/CN.9/IX/C.l/CRP.27 •

A/CN.9/IX/C.l/CRP.28 •

A/CN.9/IX/C.l/CRP.29A

A/CN.9/IX/C.l/CRP.29B

A/CN .9/IX/C.l/CRP. 30 . . • • • • . •

A!CN.9/IX/C.l/CRP.31 •••..•••

Amendments proposed by the United Kingdom
(articles '5, 10, 11, 19, 20, 21 and 25)

Text of article 4, paragraphs 1 and 2:
proposed by the Federal Republic of Germany,
Norvay , the Union of S0viet Socialist
Repuolics and the United States of America

Amendments proposed by the representative
of the Philippines (articles 5 and 6)

Amendment proposed by the representative
of Hungary (article 8)

Proposal by the .A "' __~o~. Working Group for a
new paragraph 5 of article 2 (Belgium,
France, Nigeria, Norway and United Kingdom)

Amendments submitted by the representative
of Norv.ray (article 20)

Amendments submitted by the representative
of the United States (article 11)

Amendment proposed by the representative
of Belgium (article 5)

Amendment proposed by the representative of
Japan (article 9)

Amendment propo~ed by the representative of
Japan (article 12)

Amendment proposed by the representative of
France to article 5

Proposal by Norway concerning arti~le e

Proposals relating to articles 16, 17 and
23 submitted by the representative of Japan

Texts of article 6 proposed by Drafting Group
(Ghana, Japan, Norway, the Phi Li.pp-ines , the
United States of America and the USSR)

Amendment to article 21, submitted by the
representative of Japan

Amendment proposed by the representative of
the Federal Republic of Germany (final
clauses)

Joint proposal by Ghana, Norway, and the
United Kingdom (article 24)
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A!CN.9!IX!C.l!CRP.32 Joint proposal by Norway and the United

States (article 11)
A/C

A!CN.9!IX/C.l!CRP.33 • . • . • . • . . Agreed text proposed by the Chairman of
the Working Group on article 8 (Australia,
France, Ghana, Greece, Hungary, Norway,
Singapore, United Kingdom, the United States
and the USSR)

•

Co

A/C
Amendments to article 13, paragraphs 1 and
2: proposed by the representative of Greece

A/C
A/CN.9/IX!C.l/CRP.35 and Add.l to 12. Draft report of Committee I

A/CN.9/IX/C.l/CRP.36 Articles 1 to 6: texts proposed by the
Working Group composed of the
representatives of Argentina,
Czechoslovakia, France, Ghana, Hungary,
Japan, Norway, Sierra Leone, Singapore, the
United Kingdom, the United States and the
USSR

A/C

A/C

A/CN.9/IX/C.l/CRP.36/Add.l • • • • • • Articles 7 to 11: texts proposed by the
Working Group

A/CN.9/IX/C.l/CRP.36/Add.2

A/CN.9/IX/C.l/CRP.36/Add.3

Articles 1 to 11:
Working Group

Articles 12 to 18:
Working Group

texts proposed by the

texts proposed by the

A!CN.9/IX/C.l/CRP.38 ..••..•.. Amendment proposed by Australia
(final clauses)

A/CN.9/IX/C.l/CRP.40 ..•••.•.. Article 13: Fror-cs~l fo~ definition of
Ifdangerous gooda"

Articl~ 13: jcint proposal by Norway
and the United Kingdom

Article 21: amendment submitted by the
representative of France

A/CN

A/CN

A/CN

A/CN

l
b A/CN

t A/CN"f

text proposed by theArticles 19 to 22:
Working Group

Article 5, paragraph 6; article 21,
paragraph 3; articles 23, 24 ~nd 25:
texts proposed by the Working Group

A/CN.9/IX/C.l/CRP.37

A/C.N.9/IX/C.l/CRP.36/Add.4 .

A/CN.9/IX/C.l/CRP.36/Add.5 •

A/CN.9/IX/C.l/CRP.39

A/CN.9/IX/C.l!CRP.4l • . • . . . . . . Proposal by Norway concerning article 22,
new paragraph 1 ~
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Report of th~ Drafting Group on article 12,
paragraph 2 (France and Mexico)

Report of Drafting Group on articles 1 and
2 (Belgium and United Kingdom)

Redraft of article 17, paragraphs 1 and 3,
in aCCOrd&iCe with decisions of the
Committee (Secretariat)

Article 20: p!.l.::nc~.'''.''nt submitted by the
representative of France

Article 19, paragraph 1: pr-C Yl dpc;1t s
submitted by the representatives of Japan
and the United Kingdom

UNCITRAL Arbitration Rules

Action of Committee II in respect of
article 18, paragraph 3

Report of the Drafting Committee on
article 15 (France and Nigeria)

Action taken by Committee II in respect of
article 11

Report of the USSR on article 12,
paragraph 3

Report of the Drafting Committee on
article 14 (Czechoslovakia, Germany
(Federal Republic of): India, USSR and
International Chamber of Commerce)

Report of the Drafting Group on article 9
(Belgium, Mexico and United Kingdom)

Report of the Drafting Group on article 5
(France and Mexico)

Drafting Group on article 17(2) ~~d 18(2)
(Hungary and United Kingdom)

Report of drarcirg changes in article 10
(Secretariat)

Report of rrnftin~ Gro~p on r.rticle 3
(Gern:e.ny (Federal Republic of), Ilo rway
United States)
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A/CN.9/IX/C.2/CRP.6

A/CN.9/IX/C.2/CRP.4

A/CN.9/IX/C.2/CRP.8

A/CN.9/IX/C.2/CRP.3

A/CN.9/IX/C.2/CRP.2

A/CN. 9/IX/C .l/CRP. 43 • • • • • • • • •

Committee of the Whole 11

A/CN.9!IX/C.2/CRP.l

A/CN.9/IX/C.l/CRP.42

A/CN .9/IX/C.2/CRP.ll .•••••.••

A/CN.9/IX/C.2/CRP.5

A/CN.9/IX/C.2/CRP.7

A/CN.9/IX/C.2/CRP.9

A/CN.9/IX/C.2/CRP.12

A/CN.9/IX/C.2/CRP.13 •••••.•••

A/CN.9/IX/C.2/CRP.IO



A/CN.9/IX/C.2/CRP.20 • . • • • • • • • Report of drafting changes on article 10
(Secretariat)

A/CN.9/IX/C.2/CRP.17 • • • • • • . • • Report of Drafting Group on article 23
(United States)

A/CN

A/CN

A/CN

""'-~""--''''---''-'.--- ..._-.....'---._-'....,--"-.

A/CN

A/CN

A/CN

A/CN

'1
A/CN

Ale:;

,

Report of the DraftJng Group on an
amendment to article 1

Report of Drafting Group on article 19
(Ghana, Mexico and Poland)

A/CN.9/IX/C.2/CRP.15

A/CN.9/IX/C.2/CRP.22 . . • • • • . . • Report of Drafting Group on article 4
(Austria and the United Kingdom)

A/CN.9/IX/C.2/CRP.21 • . • • • • • • • Report of Drafting Group on articles 7, 8
and 8 bis (France, Germany (Federal
Republic of), Union of Soviet Socialist
Republics and United States)

A/CN.9/IX/C.2/CRP.24 .••••.•.• Report of the Drafting Group on article 27.
paragraph 2 (Germ~ny (Federal Republic of),
Union of Soviet Socialist Republics and
United Kingdom)

A/CN.9/IX/C.2/CRP.14 • . • • • • • • • Report of the Drafting Group on
articles 17(3), 18(4) and 19(3)
(the Federal Republic of Germany, India,
the United Kingdom, the USSR)

A/CN.9/IX/C.2/CRP.19 . • • • • • • • • Report of action taken by Committee 11 on
article 24, paragraph 4

A/CN.9/IX/C.2/CRP.18 • • • • • • • • • Report of actions taken by Committee 11 and
text proposed for· article 22 (Bulgaria,
the United States)

A/CN.9/IX/C.2/CRP.16 . . • • • • • . • Report of the Drafting Group on
articles 20 and 21 (Unit~d Kingdom and
the USSR)

A/CN.9iIX/C.2/CRP.23

A/CN.9/IX/C.2/CRP.25. • • • • . • • . Proposals by Belgium and the United
Kingdom for a new article 25 bis

A/CN.9/IX/C.2/CRP.27 • . • • • • • • • Report of DrnftinG Group on a new article
26 ~i~ in section IV (France, Germany
(Federal Republic of))

A/CN.9/rx/C.2/CRP.26 . • • • . • • •. Report of drafting group on article 25
(Belgium, Mexico and Philippines)

A/CN.9/IX/c.2/CRP.28 . . . . . • . . . Changes made or sUGr,esteu in article 29,
pararrr s.phs 1 and 2
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Text of UNCITRAL Arbitration Rules

ReTJort of Co-orr.'l.inrtin<T GTonn on ~rticle 33~

lj['.rarrr"nh 1 (:) (Al1st:da, BslC;iUT'_

Nigeria, Philippines, the Soviet Union,
United Kingdom~ and the United 8tstes)

C. Information series

A/CN.9/IX/C.2/CRP.29 . . . . . . . . . Report of actions taken in respect of
article 27, paragraphs 4 and 7

A/CN.9/IX/C.2/CRP.30 and Add.1-9 . . . Draft report of the Committee of the
Whole 11 on its discussion of the UNCITRAL
Arbitration Rules

A/CN.9/IX/C.2/CRP.32 Action of Committee 11 in respect of
article 28

A/CN.9/IX/C.2/CRP.31 Report of changes in articles 30 and 31

A/CN.9!IX/C.2/CRP.33 . . . . • . . . . Report of Drafting Group on part of
article 33 (France and United States)

A/CN.9/IX/C.2/CRP.34 . . . . . . . . . Report of Drafting Group on part of
article 34 (France and United States)

A/CN.9/IX/C.2/CRP.35 and Add.l and 2

A/C:;.9/IX/C" 2/CRP. 36

A/CN.9/INF.8 and Corr.l List of participants
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