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Introduction and background

1. Pursuant to Commission on Human Rights resolution 2001/57 of 24 April 2001,
which established his mandate, and at the invitation of the Colombian Government, the
Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous
people visited Colombia from 8 to 17 March 2004.

2. The Special Rapporteur would like to thank the Government of Colombia and in particular
the Office of Ethnic Affairs of the Ministry of the Interior, for their assistance before and during
hisvisit. Special thanks are due to the many indigenous organi zations for the interest they showed
in his visit and for their cooperation. He also commends the Office of the High Commissioner for
Human Rights in Colombia for its excellent work and the extensive and varied schedule of
meetings it prepared.

3. Officially, there are 84 indigenous peoples in Colombia, with a total population of

around 785,000; some estimates put the figure at around 1 million, however, with more than

90 ethnic groups. They are spread through all the departments of the country, which makes for
great demographic and cultural diversity. Three peoples, the Wayuu, the Paez and the Embera,
have over 50,000 members, while more than 30 communities have fewer than 500. They include
farmers, gatherers and fisherfolk, rural indigenous communities and small nomadic groups. There
is also a growing urban indigenous population.

4, Colombia’s indigenous peoples have enjoyed something of arevival in recent years, for
various reasons, including the restoration of their homelands, their increasing integration into the
life of the nation and the emergence of organizations committed to the defence of indigenous rights
and of leaders capable of establishing objectives for self-development and autonomy. In addition,
Colombia has a constitutional, legislative and institutional framework designed in part to protect
indigenous peoples' individual and collective rights, promote their economic and social
development and foster their cultural identity.

5. Now, however, Colombia’s indigenous people find themselves in a serious, critical and
profoundly worrying human rights situation. A great many communities suffer from the unrelieved
violence of an armed conflict that has a significant impact on their daily lives. The actual physical
and cultural survival of some of the more vulnerable indigenous communities, particularly those in
the Amazon region, is threatened.

6. Despite the existence of a protective legal framework, the rule of law is being undermined
by a consistent pattern of violations of the human rights of indigenous peoples and communities,
attributable in part to the dynamics of the internal conflict, the establishment in many parts of the
country of illegal armed groups with links to regional and local political power structures, and the
powerful economic interests associated with drug trafficking and the exploitation of natural
resources. It needs to be said that some of the actions taken in the past year as part of the military
strategy to combat subversion and terrorism have also given rise to allegations of human rights
violations in several parts of the country.
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7. Thisreport contains the Special Rapporteur’s assessment of the human rights situation of
indigenous people in Colombia and is based on information obtained from various sources and an
exchange of views with State, judicial, military, departmental and municipal authorities, |leaders
and representatives of indigenous communities and representatives of human rights and non-
governmental organizations.

|. SCHEDULE FOR THE VISIT

8. The Specia Rapporteur visited Sierra Nevada de Santa Marta, in the department of César,
the departments of Cauca and Putumayo, and the capital, Bogota, where he held consultations with
government authorities at the national and departmental levels. In Bogota, the Special Rapporteur
met senior government officials, including the President, Mr. Alvaro Uribe; the Vice-President, Mr.
Francisco Santos; the Minister of the Interior and Justice, Mr. Sabas Petrelt; the Minister of
Foreign Affairs, Ms. Carolina Barco; the Director of the Presidential Programme for Human
Rights, Mr. Carlos Franco; the Director of the Human Rights Department of the Ministry of the
Interior, Mr. Rafael Bustamante; the Director of the Office of Ethnic Affairs of the Ministry of the
Interior, Mr. Jeslis Ramirez; and the Director of the Human Rights Office of the Ministry of
Defence, Colonel Castillo. The Special Rapporteur also met representatives of the Social
Solidarity Network, the Family Welfare Institute, the Colombian Rural Development Institute
(INCODER), the Ministry of Education and the Ministry of Health.

9. In the course of histour of the various regions, the Special Rapporteur met departmental
and local officials, members of civil-society and grass-roots associations, and representatives of
more than 30 indigenous communities, including the Inga, the Wayuu, the Quichua, the Pasto, the
Paez, the Embera, the Yanakona, the Kankuamo, the Arhuaco, the Yuko and the Wiwa.

10. The Special Rapporteur had meetings with legislators, Constitutional Court judges,
representatives of the Office of the Procurator-General, and the Ombudsman, Mr. Vol mar
Pérez Ortiz. He also had discussions with representatives of United Nations agencies, human
rights NGOs and academic institutions.

Il. LEGAL AND INSTITUTIONAL FRAMEWORK

11. The institutional framework for the protection and promotion of the rights of Colombia's
indigenous peoples is based primarily on the 1991 Constitution, which recognizes the multicultural
and multi-ethnic make-up of the country.

12. The principal gain for indigenous people in this Constitution was the recognition of their
traditional reserves and respect for their cultures, languages and traditions, which were
long-standing claims. In order to implement these provisions, land was granted to indigenous
communities under Act No. 160 of 1994, through the establishment, extension, rehabilitation and
restructuring of reserves. The number of recognized indigenous reserves now stands at 647; these
cover a total of 31,066,430 hectares, hold 85,818 families or 441,550 people, and comprise some
30 per cent of the national territory.



E/CN.4/2005/88/Add.2
Page 7

13. The territorial planning organization law establishing the area and boundaries of the
indigenous territorial entities and assigning the respective powers to these entities and the State has
yet to be passed. Under the bill awaiting congressional approval, the indigenous territorial entities
“shall enjoy cultural, political, administrative and financial autonomy in the handling of their own
affairs” and “shall be governed by indigenous councils formed in accordance with the usage and
custom of those peoples and communities”.

14. The law recognizes the indigenous councils, or “cabildos’, the traditional political
authorities entrusted with administration and government, as special public entities.

15. The principle of the territorial, political and judicial autonomy of indigenous people
established in the Constitution has been upheld in several Constitutional Court rulings recognizing
indigenous people as subjects of fundamental rights.

16. The Constitution also establishes a special indigenous jurisdiction as a separate domain in
which indigenous law is recognized and exists side by side with the ordinary jurisdiction of
positive law.

17. In the area of economic development, the Constitution establishes the right to prior
consultation on afree and informed basis, in accordance with International Labour Organization
(ILO) Convention No. 169 concerning Indigenous and Tribal Peoples in Independent Countries,
which has been ratified by Colombig; thisis now one of the most keenly pursued (and apparently
least observed) indigenous rights. Some dozen laws and regulatory decrees have now been enacted
to apply the relevant provisions of the Constitution in the legislation governing indigenous
peoples. However, many communities told the Special Rapporteur of shortcomingsin the
implementation of, and effective compliance with, the current legislation.

18. The Special Rapporteur met the full bench of the Constitutional Court, a body which plays
acrucial rolein interpreting constitutional provisions on indigenous rightsin its rulings and in
amparo actions in defence of human rights. The proposal currently before Congress to curtail the
Court’s jurisdiction and restrict the scope of amparo proceedings is therefore a cause of deep
concern. Inthe Special Rapporteur’s view, were the proposal to succeed, it would considerably
weaken the national mechanisms for the protection of indigenous communities’ human rights.

19. The Office of Ethnic Affairs of the Ministry of the Interior is the linchpin in the
coordination of public policy on indigenous people. It cooperates with ministries and with

State and private bodies working in this area to formulate the policies affecting indigenous
communities and ensure respect for indigenous rights. The objective of State policy on indigenous
affairsis the defence, support, reinforcement and consolidation of ethnic and cultural rights,
having due regard for the basic principles of participation, decentralization and autonomy within
the framework of a social State based on the rule of law.

20. The Special Rapporteur was also informed about many programmes and activities carried
out by, inter alia, the Presidential Programme for Human Rights and International Humanitarian
Law, the Social Security Network, the Colombian Rural Development Institute and the ministries
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of education, the environment and health, in response to the needs and demands of Colombia’'s
indigenous peoples. He was given information on programmes to aid internally displaced people,
to extend the public health system to cover the entire country and to address outstanding issues
relating to the protection of reserves.

21. In addition to these efforts, a dynamic indigenous movement has emerged in the last few
decades and has made Colombians in general aware of indigenous concerns, aspirations and

claims; it has been instrumental in the legislative advances described above, and is how
campaigning for peace and respect for indigenous human rights. The Special Rapporteur was told
of various organizations, such as the National Indigenous Organization of Colombia (ONIC), the
Organization of Indigenous Peoples of the Colombian Amazon (OPIAC), the Associations of
Traditional Indigenous Authorities (AATI) and the Colombian Movement of Indigenous Authorities
(AICO), as well as the regional councils such as the Cauca Indigenous Regional Council (CRIC)
and many cabildos and local associations, all of which are now key interlocutors of the government
authorities, political actors and civil society.

22. Yet, despite this extensive legal and institutional framework, the country still faces serious
human rights problems that affect its indigenous peoples on a daily basis.

1. HUMAN RIGHTS SITUATION OF INDIGENOUS PEOPLE
IN COLOMBIA: PRIORITY ISSUES

A. Thearmed conflict in indigenous areas

23. Although Colombia has along history of political violence in rural areas, indigenous
regions were, until around 20 years ago, relatively free of armed conflict. Beginning in the 1980s,
however, the guerrilla fronts of the Fuerzas Armadas Revolucionarias de Colombia - Ejército del
Pueblo (FARC-EP) (Revolutionary Armed Forces of Colombia - People’s Army) and the Ejército
de Liberacion Nacional (ELN) (National Liberation Army), and the paramilitary groups belonging
to the Autodefensas Unidas de Colombia (AUC) (United Self-Defence Groups of Colombia),
stepped up their operations in the indigenous regions as they became involved in the spread of
illicit cropsto those areas. Military pressure from the Colombian army also forced them back into
indigenous areas. This development isillustrated by the violence and serious violations of
indigenous human rights in the Cauca region, of which the Special Rapporteur has been given
ample evidence and documentation.

24, According to the High Commissioner’s office in Colombia, numerous violations of human
rights aimed at indigenous peoples were reported in 2003. During this period, more than 100
members and leaders of indigenous groups were murdered; one of the worst affected groups in this
regard was the Kankuamo people of Sierra Nevada de Santa Marta. Thereis also a disturbingly
high incidence of forced displacements, whose impact on indigenous communities increased during
2003.

25. Political violence against indigenous peoples increased during the 1990s, prompting
increasing opposition to the war. Over the past 15 years, more than 2,660 cases of violations of
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human rights and international humanitarian law aimed at indigenous peoples have been reported.
These acts of violence are attributable primarily to the guerrillas and AUC (paramilitary groups
which have been linked with the army and government authorities). The rate of violencein
indigenous municipalities is 100 per cent higher than the national average, the hardest hit being the
Kankuamo and Wiwa peoples of the Sierra Nevada, the Kofan people in Putumayo, the Chimilain
Magdalena, and the Korebaju, Betoye and Nasa, and the Tule and Embera-Katio in the Uraba

region.

26. Where there are several armed groups operating, communities in indigenous regions
frequently find themselves literally in the crossfire. They may be viewed as military objectives by
one side or another and are sometimes forced to work for one or other of the groups, which
immediately exposes them to reprisals. The Special Rapporteur was told that the army has posted a
mountain battalion in the Sierra Nevada, which the indigenous communities see as athreat to their
safety. Where the ground is constantly shifting in this way, the violence against indigenous people
mounts and the humiliations and abuses multiply.

27. What is particularly seriousis the fact that the armed groups make no distinction between
combatants and non-combatants. The civilian population isincreasingly victimized and all the
warring parties are responsible to a greater or lesser degree for the violations of international
humanitarian law that have taken place during the armed conflict. Yet for reasons of security the
people of San Pedro de la Sierra have expressed a wish for the army to maintain a permanent
presence, for otherwise they would be obliged to move elsewhere.

28. Reports have been received of several massacres that have occurred in indigenous areas in
recent years; these massacres have been attributed to the paramilitaries, the guerrillas and other
armed groups. There have also been reports of the air force bombing rural and indigenous
communities as part of the Government’s military campaign against the guerrillas. The cabildo of
Magui, in Narifo, for example, reports that an aerial bomb attack on 12 February 2004 destroyed
the local school. On occasion, according to information received during the Special Rapporteur’s
visit, the military make no attempt to prevent massacres announced in advance by the
paramilitaries, as happened in the case of Naya. Some of the armed groups use home-made
explosive devices and anti-personnel landmines to terrorize the population, with lethal results. The
United Nations Children’s Fund (UNICEF) estimates that 170 indigenous people were killed in this
way in 2002. The number of municipalities affected by landmines now stands at 422, in 30
departments, according to the Anti-Personnel Landmines Monitoring Centre of the Presidential
Programme for Human Rights and International Humanitarian Law.

29. Many indigenous communities report selective killings of their |leaders and spokespersons,
and of their traditional authorities. Such killings appear to form part of a strategy to decapitate and
confuse the indigenous communities, and they certainly hasten their social and cultural
disintegration. These are truly acts of genocide and ethnocide against indigenous peoples. Equally
worrying are the murders of human rights defenders, possibly encouraged by unfounded statements
by senior government officials equating human rights organizations with terrorists.
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The Embera-Katio people of Alto Sint have been subjected to murder, forced
disappearances and displacements, intimidation and destruction of their property because of their
opposition to the construction of the Urr& hydroelectric dam on their land. The precautionary
measures called for on their behalf by the Inter-American Commission on Human Rights have
still not been implemented.

The indigenous authorities of Tolima have applied to the Inter-American Commission on
Human Rights for precautionary measures following a wave of murders, disappearances and
mass displacements of indigenous Pijao as aresult of the armed conflict. The Embera-Chami
people of the department of Caldas have provided the Special Rapporteur with a detailed list of
all the indigenous people murdered since 1998.

30. Investigations show that the majority of these atrocities are attributable to AUC, to alesser
extent to FARC and ELN, and in some cases to the Colombian armed forces. In the Amazon
region, the majority of murders of indigenous people are alleged to be the work of AUC (36.7 per
cent), FARC (34.3 per cent) and the armed forces (4.8 per cent). In Sierra Nevada, the home of the
Kogui, Kankuamo, Arhuaco and Wiwa peoples, the violation of the right to life most often takes
the form of massacres or multiple or individual selective killings - tantamount to extrajudicial
executions - notably by AUC.

31. On the western slopes of the Sierra Nevada de Santa Marta, an area visited by the

Special Rapporteur, the Kankuamo people (3,000 families, 13,000 people and 12 communities),
who live inside the “black line” which marks the traditional boundary of their territory, are now in
the process of reclaiming their indigenous identity. Their lands have been recognized, but no
reserve has yet been established. Guerrilla groups started arriving in the 1980s and AUC set up a
base there in the 1990s, with the result that the number of kidnappings and murders escalated to a
level far above the rural and regional average, particularly from 1998 onwards. It was then that the
massacres of indigenous people, the mass displacements, the blockades and the forced confinement
of communities to their villages began. More than 300 families are reportedly still displaced as a
result of attacks and threats of various kinds. The accounts given to the Special Rapporteur
testified to the continued ethnic cleansing, genocide and ethnocide of the Kankuamo people despite
the protective and precautionary measures requested by the Ombudsman and the Inter-American
Commission on Human Rights and several urgent appeals by a number of special mechanisms of
the Commission on Human Rights.

The Arhuaco people, who oppose the presence of armed groups on their territory, are fighting
for the restoration of a*“brotherhood zone” and for respect for their human and collectiverights. The
Special Rapporteur has received reports of violations such as food restrictions, non-respect for
traditional authorities, selective killings, forced recruitment of young people, bombing of villages and
other abuses. Oneissue of particular concern is the impact of the conflict on the lives of the Arhuaco
women, who have documented for the Special Rapporteur the violence, threats and sexua abuse to
which they are subjected. Lastly, Arhuaco leaders and representatives have expressed their opposition
to the establishment of a non-indigenous township on their ancestral lands, the construction of the Los
Besotes dam and the occupation by the Colombian army of the Cerro Inarwa, a spiritual site sacred to
the Arhuaco people.

32. The violence and insecurity have also led to mass displacements in the conflict zones, a
phenomenon that, according to the Ombudsman, is the clearest indication of the systematic
flouting of international humanitarian law by the armed groups. Though there are no precise
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figures, in the areas visited by the Special Rapporteur there are said to be thousands of displaced
indigenous people in the departments of Putumayo, Cauca and César, among others.

33. It is estimated that 12 per cent of Colombia’s displaced people are indigenous. According
to the Centre for Indigenous Cooperation (CECOIN), there were 128 incidents of mass
displacement of indigenous people in at least 63 municipalities between 1995 and 2003, affecting
28,000 people, while 12,650 indigenous people were displaced under pressure from the armed
groups in 2002. According to the Association of Cabildos of the Nasa People of Putumay, those
displaced by the violence include more than 380 families and more than 78 widows who are heads
of household.

34. Forced displacements have swelled the flows of Colombian indigenous refugees into
neighbouring countries such as Brazil, Ecuador, Panama, Peru and Venezuela. A number of
shocking human rights violations have been reported, including an incursion by paramilitaries into
Panama in March 2003, which left several indigenous refugees dead.

35. The situation of displaced peopleis particularly dire in certain urban areas, including
Bogotd. The mayor of Valledupar informed the Special Rapporteur that there are high rates of

mal nutrition among displaced indigenous people, and even cases of children dying of hunger. The
municipality does not have the resources to meet all the needs of the displaced indigenous
population. Women heads of household and children suffer the worst consequences of involuntary
displacement; many of the women resort to begging and alarge number of the children livein the
street. Yet, without reliable records, it is difficult to channel humanitarian aid appropriately.

36. The Social Solidarity Network of the Office of the President applies the Directive on
Comprehensive Care for the Displaced Indigenous Popul ation, the purpose of which isto provide
protection and assistance to displaced indigenous people and facilitate their return or reintegration.
It also supports socio-economic and environmental protection measures as part of an agreement
signed with the World Food Programme. All the signs are, however, that effective help has thus far
reached only a part of the displaced indigenous population. Despite all efforts, the problem of
internal displacement in Colombia remains serious, and is compounded by the lack of accurate
information on ethnic groups. As the Representative of the Secretary-General on internally
displaced persons, Mr. Francis Deng, suggested after his visit to Colombia in 2000, a system of
special measures to protect against the displacement of indigenous communities is needed.

37. The violence is also reflected in the numbers of forced disappearances of indigenous
leaders and representatives. In the Sierra Nevada, 44 forced disappearances, 166 extrajudicial
executions, 92 cases of torture and 52 kidnappings were reported between 1998 and 2002;

two massacres in 2002, in which 12 indigenous Wiwa were killed, resulted in the forced
displacement of 1,300 indigenous people and 300 others from the communities of Sabana Grande,
Potrerito, El Machin and M arocaso.

The Kankuamo people have been particularly hard hit, suffering forced displacement (300
families), many killings of leaders and others, restrictions on freedom of movement and other
violations. In 2003, 44 murders of indigenous Kankuamo were reported to the Office of the
Ombudsman, as well as the indiscriminate bombing of the hamlet of Potrerito, in the Wiwa
indigenous reserve, which resulted in the destruction of 50 dwellings and the forced displacement of
25 families. Office of the Ombudsman resolution 24/2002, upholding the human rights of the
indigenous peoples of the Sierra, has gtill not been implemented. In July 2004, the Inter-American
Court of Human Rights instructed the Government of Colombia to apply forthwith the precautionary
measures requested in the case of the Kankuamo of the Sierra Nevada.
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38. Among the many accounts received by the Special Rapporteur concerning abuses suffered
by the indigenous communities were reports from the Wiwa people of the Sierra Nevada of
indiscriminate bombings, killings, arbitrary and unlawful detentions; roadblocks, burning of
houses, |ooting and theft of animals; damage to sacred sites, theft of medical equipment and
damage to health centres; and theft of educational materials and damage to schools.

39. The psychological and social trauma such violence causes to the indigenous populations is
incalculable. Children under 18, women and older people are at most risk. In late 2003, the media
reported a series of suicides among Embera girlsin the department of Choco; these were attributed
to the collective depression caused by the horrors of the armed conflict.

40. The main tactics used by the illegal armed groups to subjugate the indigenous population
are kidnapping and forced disappearance. In many cases, and increasingly, such incidents are
linked with organized crime, possibly drugs-related. In recent years, many kidnap victims have
been killed by their paramilitary captors and their bodies sometimes cruelly mutilated. Indigenous
people have told the Special Rapporteur that they frequently do not report such incidents to the
prosecutor’s office or the authorities for fear of reprisals; this points to the existence of close ties
between certain armed groups (paramilitaries in particular) and police officers in those places
where such incidents occur. There are reports of civilian indigenous people being detained by the
armed forces, later to be found dead; the official explanation, where any is given, is that they were
“terrorists’” who had been “eliminated” in military operations.

41. The Special Rapporteur received reports of mass arbitrary detentions in indigenous
communities, carried out by the military, without arrest warrants, under the Anti-Terrorist Statute,
which allows the armed forces to perform judicial functionsin conflict zones. The President
assured the Special Rapporteur that no one is detained without a warrant. Indigenous people
report, however, that warrants are sometimes issued by the armed forces themselves at the time of
arrest or afterwards. They also state that many of those detained are released a few days later for
lack of evidence that they have committed any crime, but by then they have been branded as
“terrorists’, with all that that entails in terms of risk to their safety - they may, for example, be
intimidated or even hunted down by paramilitary groups operating in the area. The Office of the
Procurator-General has reported on such incidents in the rehabilitation and consolidation zone of
Sucre-Bolivar, and, in a report on mass arrests in 2003 and 2004, states that in many cases no arrest
warrant had been issued.

42. In some areas it is reported that the armed groups block access to indigenous communities
and seize their food and other supplies, which causes families great hardship. Several such
blockades were reported to the Special Rapporteur in the Sierra Nevada and Amazon regions and
elsewhere. Humanitarian aid and an end to blockades are urgently needed if these families are to
survive with a minimum of food security and basic necessities, despite the armed conflict.
However, the lack of security makes it difficult to get essential humanitarian aid to these
communities, and to their worst affected members, the women and children.

43. There are many reports of cases of forced recruitment of indigenous youths, and even
children, by the armed groups. Although under Colombian law members of indigenous
communities are exempt from compulsory military service, the army has nonetheless recruited
indigenous youths, who allegedly volunteered, to peasant soldier units; and there are reports of
cases of indigenous people enlisting, for a variety of reasons, in one of the rival armed factions.
Such actions provoke reprisals against the families or the community as a whole, creating even
greater insecurity and bringing further abuses and violations.
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44, Colombia’s indigenous movement, in its various forms, has made repeated public demands
for indigenous reserves and territories to be respected as neutral peace zones by the warring
parties. They maintain that the indigenous peoples as such are not involved in the armed conflict
or in the drug economy. Asthe Sierra Nevada Arhuaco put it, “We want them to leave us alone, to
stop attacking us and stop evicting us; we want them to leave us out of the armed conflict.” Some
pilot projects aimed at achieving this have been carried out with international assistance, and in
some cases the indigenous communities have managed to get the armed groups to undertake to
respect their neutrality. Generally speaking, however, their request has not met the response it
deserves.

45. The Government has prepared a national strategy for the protection of the human and
collective rights of ethnic groups, and of the indigenous peoplesin particular. The overall aimisto
safeguard and protect the human rights of the indigenous communities during the armed conflict,
make special provision for indigenous peoples, reduce forced displacement, establish a nationwide
system of care and introduce the ethnic factor into statistics on violations of human rights and
international humanitarian law. The Special Rapporteur recommends that the Government publish
regular reports on the progress of this strategy.

B. Violence, drug trafficking and human rights

46. For some 20 years now, there have been close links between the armed conflict and
associated violations of the human rights of the indigenous peoples and drug cultivation in
indigenous areas. Despite the Government’s determination to combat drug trafficking, in
compliance with its domestic and international obligations, there seems to have been no overall
reduction in the hectarage of illicit crops sown and harvested. The President described the
so-called “balloon effect” to the Special Rapporteur - a situation in which afall in production in
one area is offset by expansion in new areas, which makes it difficult to eradicate such crops
completely.

47. After a brief boom in marijuana cultivation in the 1970s (the “bonanza marimbera”), the
drug economy now centres on coca, although it must be said that, as in other Andean countries,
traditional cocafarming for local use has always been widely practised among Colombia’'s
indigenous communities. It is highly unlikely that there will be any decline in the commercial
trade in psychotropic drugs as long as international demand continues to rise.

48. There is ample evidence that the paramilitary and guerrilla groups fund their activities with
the income from drug trafficking; it is for this reason that the battle for control of these territories,
and of strategic corridors such as Putumayo, which happen to be where the indigenous peoples
live, is becoming increasingly violent, exacting an enormous human, social and cultural toll on
these communities and indeed on the country as awhole. FARC moved into the Amazon region
during the 1970s and the cultivation of illicit crops intensified in the 1980s, which in turn enabled
the guerrillas to step up their action: between 1983 and 1990 the number of fronts increased from
27 to 60. In the late 1980s, the paramilitary self-defence groups arrived on the scene and
challenged the guerrilla forces for control of coca production. AUC became increasingly active
and was responsible for the Mapiripan massacre in 1997, in which members of the armed forces
were also involved.

49. In the Government’s military policy, the fight against drug trafficking and the war on the
guerrilla groups have gradually fused into a single strategy. This hasled, in recent years, to a
redrawing of the parameters of the internal armed conflict, which is no longer seen as a political
and military conflict but is now considered a fight against “terrorism”. This has also affected the
treatment of the indigenous peoples in conflict zones; their increasing opposition to militarization
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is sometimes seen by the military and political authorities as support for “terrorism”. According to
the Latin American Human Rights Association (ALDHU), the pressure on the indigenous peoples
is mounting, and the withdrawal of FARC, the spread of drug crops to their territories and the
presence of paramilitaries and of large numbers of police have increased the threats and danger
they face.

50. Several means are employed to eradicate illicit crops, but the Government concentrates
mainly on spraying, which it considers to be the most efficient method. Colombia’s Minister for
Foreign Affairs told the Special Rapporteur that, despite the criticism levelled at the Government
over spraying, it still considers this method of combating the growing of illicit crops to be a“lesser
evil” which must be accepted.

Indigenous organizations described to the Special Rapporteur the adverse effects of
indiscriminate spraying, including environmental damage to the topsoil, fauna, flora and
water, the destruction of subsistence crops and direct damage to human health, including birth
defects. The Special Rapporteur was also told that there are technical and scientific studies to
substantiate these assertions. The indigenous peoples see the aerial spraying of coca
plantations as yet another violation of their human rights and, save for a few occasions when
they have given their consent, actively oppose the practice; this position again brands them as
guerrilla sympathizers, as happened after the rights marches organized by certain
indigenous communities to protest against the spraying. The Office of the Ombudsman has
received 318 complaints concerning spraying operations in three municipalities in Putumayo
in July 2002 and their effect on 6,070 families and 5,034 hectares of land.

51. The Awa community in Narifio has informed the Special Rapporteur of various kinds of
damage caused over the last three years to large tracts of rainforest in several areas of the
municipalities of Tumaco and Barbacoas, as aresult of spraying with glyphosate. The greatest
damage was done, they say, to sources of fresh water, killing native fish and affecting human
health, causing aching bones, vomiting, dizziness, fever and other ailments, particularly among
children.

52. The Motilon-Bari community of Norte de Santander reports, among other violations,
indiscriminate bombings by the security forces in 2003 - an operation known, significantly, as
Operation Holocaust - and damage from aerial spraying with glyphosate in the course of the same
year. The Organization of Indigenous Communities of Puerto Asis, Putumayo, has also reported
the damaging effects of spraying. The Latin American Institute for Alternative Legal Services
(ILSA) considers that the Programme for Aerial Eradication of Illicit Coca violates the rights to
food security, health and a clean environment. In the Amazon region, the Government has signed
an agreement with the indigenous organi zations for the eradication of illicit coca crops.

C. Theenvironment, land and human rights

53. Apart from the environmental and cultural impact of illicit crops, spraying and the armed
conflict, one of the most sensitive subjects in the area of indigenous people’s human rights is the
threat hanging over the biodiversity of the Amazon tropical forest, a region which, despite being
sparsely populated, has a high degree of indigenous cultural diversity and is now at serious risk.

54, Indigenous people’s natural environment is currently under great pressure as a result of
intensive economic activities such as logging, oil drilling, a range of mining operations (including
mining for gold, coal, minerals and saltpetre) and the construction of hydroelectric megaprojects
such as the Urrd dam, or of highways connecting the countries and regions of the Amazon.
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55. The need for prior, informed consultation with indigenous communities, in accordance with
ILO Convention No. 169, has become one of the major issues in the human rights arena. The
communities maintain that the mechanism does not operate in the same way in all parts of the
country. Intheindigenous territories of Antioquia, the Special Rapporteur was told that mining
and other projects were launched without prior consultation or the consent of the indigenous
communities. On the other hand, the indigenous peoples of the Sierra Nevada, the Wayuu people
in Guagjira and the Awa in Narifio report that they have made some headway with consultation
processes.

56. In Putumayo, the Special Rapporteur was told of the large, uncontrolled waves of migrants
prompted by the oil boom, which have pushed ethnic groups back into minimal territorial holdings
where their very survival as communitiesis at risk. The U’wa indigenous people, who live in the
departments of Casanare, Arauca, Boyaca, Santander and Norte de Santander, told the Special
Rapporteur that they are heading for sociocultural extinction as a result of the policies of
colonization, deterritorialization and intimidation applied in State operations to exploit natural
resources on their lands, particularly in oil prospecting and drilling.

57. The ecological disaster wrought by these precipitate changes to indigenous people’s natural
environment, involving billion-dollar investments and multinational economic interests, is second
only to the resulting human catastrophe visited upon the indigenous communities and peoples
directly affected. In many cases, the destruction of indigenous communities goes hand in hand
with the destruction of their sacred sites and of the various manifestations of their cultural heritage
that are so important to the preservation of indigenous identity.

Of particular concern are the threats of extinction hanging over several of Colombia’'s
communities. At least 12 small indigenous peoples living in Amazonas find themselves on the
brink of extinction as aresult of all these processes (armed conflict, illicit crops,
environmental destruction, economic megaprojects) and their impact on the population’s
living conditions (forced displacement, selective killings of |eaders, destruction of the
subsistence economy, deterioration in health and disintegration of the social fabric of the
community and of its particular cultural identity). Among the Amazonian indigenous peoples,
40 per cent are thought to be at high or very high risk.

Some of the most vulnerable groups are the Awa, Kofan, Siona, Paez, Coreguagje,
Carijona, Guayabero, Muinane-Bora, Pasto, Embera and Witoto peoples in the departments of
Putumayo, Caqueta and Guaviare. Their situation represents a humanitarian emergency of
considerable proportions, but the measures taken thus far by the State and various private and
international agencies seem inadequate to deal effectively with the crisis.

58. Any resolution of the grave environmental problems in the indigenous regions will depend
to alarge extent on how the indigenous reserves are managed. Under the Constitution and Act No.
160 of 1994, land is to be granted to indigenous communities through the establishment, extension,
rehabilitation and restructuring of reserves. In 2003, the Colombian Rural Development Institute
recognized 80 indigenous reserves, covering atotal area of 1,125,792 hectares and benefiting
15,155 Wayuu, Embera-Katio, Pijao, Embera-Chami and Embera families in Bajo Atrato and
Putumayo.

59. Yet the Special Rapporteur found that many outstanding claims remain unresolved. The
Kankuamo people of the Sierra Nevada, for example, have requested the establishment of areserve
and the Mokana indigenous peoples in Atlantico report that their Tubara reserve, declared
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unoccupied in 1886 and appropriated by private interests, has still not been returned to them.
Similarly, the Inga people of Putumayo complain that no action has been taken on their various
requests for the establishment, extension and rehabilitation of their reserves. There are also reports
of tension and conflict arising with settlers, ranchers, cattle farmers and armed groups over
ownership of these lands.

60. It is a continuing cause for concern that the indigenous communities, despite the fact that
they have legal ownership of the reserves, are not able to protect their territories adequately from
invasion or fraudulent conversion or to effectively exercise their right to decide to what use their
lands should be put, all the more so as there are powerful outside economic interests vying for
control of that land. Conflicts may arise partly because the relevant legislation has not yet been
consolidated, partly because the definition of an indigenous reserve does not cover subsoil
resources, and partly because the conflict situation described above makes indigenous peoples
more vulnerable even within their own reserves. Furthermore, the constitution of indigenous
territorial entities, as expressions of indigenous peoples’ autonomous rights, has still not been
incorporated into the State’s institutional framework. The Special Rapporteur is concerned at
potential threats to the integrity of the indigenous reserves, and thus to the collective rights of the
indigenous peoples, that may arise in the future, and suggests that a broad-based commission
should be established to carry out a pilot study of the problem.

61. The Regional Council of Cabildos, which represents four indigenous peoples of the

Sierra Nevada, states that its members’ interest, as indigenous peoples and ancestral owners of this
territory, isin obtaining the use, management and control of their traditional lands by applying the
strategies of consolidation of land, reinforcement of indigenous government in all its forms and
management of the land in a balanced manner consistent with historical and current reality. The
consolidation of land, as a principle and as a policy, is based upon the rehabilitation and extension
of existing reserves, the establishment of a Kankuamo reserve and the protection, recovery and
control of traditional sacred sites.

62. In 2003, the Government and the Regional Council of Cabildos signed an agreement
providing for consolidation of indigenous lands, indigenous government, environmental
conservation, the sustainable development of the Sierra Nevada de Santa Marta and inter-agency
coordination with regional and local authorities.

63. The territorial changes have also had an impact on the indigenous peoples’ subsistence
economy. One of the hardest hit groups has been the Wayuu people in Gugjira, who complain that
legislation, the Government’s development priorities and the paramilitary presence have all had an
adverse effect on their living conditions. One of the examples they cite is the fact that the Ministry
of Mines and Energy has failed to honour an agreement signed in 2002 between the Government
and several indigenous cooperatives trading in fuel products on the Colombia-Venezuela border,
with the result that AUC, by intimidation and harassment, has managed to set up its own company,
to the detriment of the Wayuu indigenous cooperatives. In aletter handed to the Special
Rapporteur, the Wayuu community of Manaure demands that the Government comply with the
agreement allowing the community to engage in the production and sale of salt, ajob performed
mainly by women.

64. Similarly, the indigenous Yukpa community of the Perija mountains on the Venezuelan
border submitted a complaint to the Special Rapporteur alleging that its territory is being invaded
by non-indigenous peasant settlers who threaten their traditional activities, thus causing them to
fear for their survival.
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D. Accessto justice and indigenous jurisdiction

65. Asin other countries of the region, the issue of the administration and functioning of
justiceis of particular concern to the indigenous peoples. In Colombia, access to justiceis closely
bound up with land issues, the strengthening of indigenous peoples’ authorities and respect for
their own jurisdiction.

66. The problems cited in connection with the administration of justice include: the
non-recognition by the State authorities of indigenous peoples’ ethnic and cultural diversity and of
their right to a special jurisdiction, thereby restricting and, in some cases, preventing the exercise
of that right; the non-recognition of their autonomy, their government and their own laws and
methods of settling disputes within their communities; and the destruction of, non-respect for, and
restrictions on access to their sacred sites. The various armed groups display even more blatant
contempt for indigenous peoples in this regard.

67. The Constitution recogni zes indigenous jurisdiction but the mechanisms to coordinate it
properly with the State judicial system are still not in place. Issues yet to be resolved include the
recording of the various procedures carried out under indigenous jurisdiction and the protection of
individual human rights within it. The Special Rapporteur urges the parties involved to devote
particular attention to these issues.

68. In addition to the valuable work being done by the Constitutional Court, mention must be
made of the Office of the Ombudsman, which has a division for indigenous peoples, whose
coverage has been expanding across the country. The Office of the Ombudsman has taken steps to
protect indigenous human rights, one of the most important of which is resolution 24/2002, which
takes note of serious violations of indigenous human rights in the region of the Sierra Nevada de
Santa Marta and the Serrania del Perij4, and requests the Department of Indigenous Affairs of the
Ministry of the Interior to implement an emergency plan to safeguard the fundamental and
collective rights of the region’s indigenous peoples, in coordination with the indigenous peoples
and organizations concerned, and to complete the process of establishing the Kankuamo reserve,
the rehabilitation of the Yukpa reserve in El Coso and the extension and rehabilitation of the
Arhuaco and Kogui-Malayo reserves.

69. The true scale of the problem far outweighs the scope of these initiatives, however. In
terms of coverage, for example, the Office of the Ombudsman needs reinforcement in regions such
as Magdalena, Guagjira, César and the Valle del Cauca, all of which are known to be epicentres of
the conflict and have large Afro-Colombian and indigenous communities, but where there is scant
coverage by the Office of the Ombudsman for lack of resources.

E. Situation of indigenous women

70. The situation of indigenous women, who account for 49 per cent of the total indigenous
population, is particularly worrying. To begin with, the few indicators available show that
women’s level of human development (education, nutrition, health, etc.) is lower than that of
indigenous men and of the non-indigenous population as a whole. At least 60 per cent of displaced
women lack access to health services. Displaced children present high rates of malnutrition,
respiratory diseases, diarrhoea and dehydration, and many of them are forced to migrate to urban
areas to avoid recruitment by the armed groups.

71. The Special Rapporteur received reports of abuses and violations of the rights of indigenous
women, who are frequently subjected to physical violence, usually accompanied by sexual assault, by the
armed groups in the socio-poalitical conflict. However, acts of intracommunity and domestic violence



E/CN.4/2005/88/Add.2
Page 18

against women, committed by men from their own communities, are also reported. Indigenous
women also show low levels of involvement in community affairs and in the political and
institutional life of the country.

F. Sustainable development and recognition of the indigenous identity

72. In the area of development, a demand repeatedly put to the Special Rapporteur by indigenous
communities - because it has allegedly never been met - concerns the right to prior consultation on afree
and informed basis, as guaranteed under the Constitution and in ILO Convention No. 169.

73. Although certain companies, such as Ecopetrol, have stated their intention to comply with this
obligation, the information received indicates that there has not been a structured, coherent or negotiated
process of consultation with indigenous peoples by State or private bodies operating in indigenous areas,
or even by the State when drafting new legidlation or policies directly or indirectly affecting them. A
legitimate way must be found to launch the necessary consultation processin order to guarantee full
respect for indigenous rights and indigenous people’ s full participation in decision-making in matters that
affect their communities’ survival and cultural identity.

74. Another issue that repeatedly arisesis the demand by some communities for official recognition
as indigenous under the Constitution. The Kankuamo of the Sierra Nevada, for example, are calling for a
reserve to be established for them, while the Muisca of Cundinamarca are demanding official recognition
as an indigenous people on the basis of ancient deeds dating from colonial times. The Mokana people, in
the department of Atlantico, also claim recognition as an ethnic group, a status they claim was withdrawn
by the Government in 2002.

The Colombian Movement of Indigenous Authorities (A1CO) transmitted to the
Special Rapporteur, through the indigenous senator Efrén Felix Tarapues Cuaical, a document
containing the outline of a development plan for the Pasto people of the Andean paramos on
the Colombia-Ecuador border, which includes the following objectives: land and
environmental management, support for indigenous culture, creative participation, autonomy
for the sake of the people’s welfare, and fair trade.

G. Extension of basic social services

75. The Government of Colombiais committed to a social policy of support for indigenous peoples
and for their development. The Congtitution establishes a general subsidy scheme for the indigenous
reserves; these resources are required by law to be directed primarily towards meeting basic needsin the
areas of health, education, drinking water, agricultural development and housing. In the absence of
proper regulation, however, these funds do not go directly to the communities, who complain that the
municipalities unlawfully withhold payment or do not pay out the full alocation, and that the amounts are
in any case inadequate and have shrunk considerably in recent years.

76. The law establishes the principle of indigenous bilingual and intercultura education, and shortly
before the Special Rapporteur’ svisit the Government announced that the public health service was to be
extended and expanded to cover Colombia s entire indigenous population. Thisisamajor challenge, with
many obstaclesto overcome. The human, economic and social development indicators for the indigenous
population show levels below the national average, particularly in respect of indigenous women and girls.
According to a study by the Cauca Indigenous Regional Council, only 50 per cent of school-age children
are actually in school, and in Antioquia the figure is less than 40 per cent.
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77. For bilingual education to become aredlity for al indigenous school-age children in Colombia, a
sustained effort will be required, along with extensive resources for, inter alia, teacher training, school
construction, production of educational materials, evaluation of results and continuity of teaching
methods, all of which are at present compromised by the constraints on the public purse and the various
national prioritiesin resource alocation.

78. The same applies to health services, particularly in the areas of mother-and-childcare,
reproductive health for indigenous women, child nutrition (including among the displaced population)
and cultural determinants of health among indigenous peoples. In this context, it isworrying to note that
the armed conflict has claimed the lives of large numbers of traditional doctors from indigenous
communities and that the violence has hampered communities’ ability to collect traditional plants and
products in the natural environment for use in health care in accordance with indigenous cultural practice.
The violence has a so frightened off doctors and health workers and affected vaccination campaigns.

79. The Embera Katio people of Alto Sint informed the Specia Rapporteur of their high mortality
rate - more than twice the nationa rate; what is more, their infant mortality rate is 3.2 times the national
rate. They are demanding better health care from the State and allege that there is no effective protection
for their cultural integrity.

80. Act No. 691 of 2001 guarantees indigenous people’s right to health services. To date, according
to the Government, more than half a million indigenous peopl e are covered by the subsidized health
scheme, and President Uribe hasindicated that by the end of histerm of office all indigenous peoplein
the country will be covered. Seven health-service providers operate in indigenous areas, but thisis not
enough and they alone cannot guarantee the realization of indigenous peoples’ right to health.

V. CONCLUSIONS

81. The precarious human rights situation of Colombia’ sindigenous peoplesreflectsthe gap
between progressive domestic legisation and the ineffectiveness of theinstitutionsresponsible for
protecting these peoples, againg a background of internal armed conflict involving numerous
warring partieswhose actions dir ectly affect indigenous communities’ chances of survival.

82. The spread of narcotics cultivation and trafficking, and effortsto combat that spread,
notably by spraying fieldsfrom the air, have had an adver se effect on indigenous peoples
environment, economy, social life, health and culture.

83. Certain small indigenous communitiesin the Amazon region are especially vulnerable, and
indeed arein real danger of extinction as peoples.

84. Of particular concern arethe conditions of indigenous people who have been internally
displaced or who arerefugeesfrom the violence, in particular women and children.

85. There have been delaysin implementing the constitutional provisions on the establishment
and consolidation of indigenous reserves and cabildos. Indigenousjurisdiction is still afragile part
of Colombia’sjustice system.

86. Some economic development programmes, including certain commer cial farming, forestry,
mining and ail-drilling activities, have had adver se effects on the living conditions of the indigenous
communitiesinvolved.

87. The social and human development indicator s of the indigenous peoples are still below the
national average. Thevarious State social programmesfor indigenous peoples have had little
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impact on their communities owing to the lack of resour ces, trained personnel or the necessary
institutional mechanisms.

88. The indigenous peoples demand that the armed groupsrespect their neutrality in the
internal conflict; they are making effortsto carry through their own development plans, which
require support of variouskindsthat isat present lacking.

9. Specifically, the indigenous or ganizations and communities demand the application of
constitutional principles, theimplementation of therelevant legidation and compliance with the
rulings of the Constitutional Court and of the inter national human rights bodies.

V. RECOMMENDATIONS
A. Recommendationsto the Government
Conflict, human rights and inter national humanitarian law

90. The State and the armed groups have an obligation to comply at all timeswith international
humanitarian law and to respect human rights. It issuggested that a broad-based independent
commission be established to ensur e full compliance.

91. Priority should be given to theindigenous peoples demand that all the armed groups
respect their neutral and demilitarized zones. Indigenous peace zones, free from all military
operations and subject to international supervision, should be created as a matter of urgency.

Internally displaced persons

92. Thedisplaced indigenous population, and women and children in particular, should be
accor ded priority attention by the State and international organizations. Women, particularly
mothers, should receive special assistance.

93. It isvital to securefood suppliesfor indigenous communities, and in particular for the
displaced populationsin conflict zones, and to ensurethe free passage of food aid to the neediest
groups.

L egislative measures

94. Regulatory legidation giving full and effective application to the constitutional provisions
on the human rights of indigenous peoples should be passed as soon as possible.

95. Any draft legidation, draft constitutional reform or other initiative which introducesinto
thelaw provisionsthat violate indigenous peoples’ rights or the principle of diversity should be
withdrawn.

96. The other branches of gover nment should fully respect the power s of the Constitutional
Court, and refrain from limiting the scope of the amparo procedure, which isone of the principal
mechanismsfor the defence of indigenous peoples human rights.

I ndigenous women

97. The Special Rapporteur recommends the establishment of an effective mechanism for the
protection and promotion of the rights of Colombia’sindigenous women, with the aim of
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forestalling violations of their fundamental rights and promoting their active involvement in
decisions affecting their lives and their active development within their communities.

98. Existing programmes on the provision of basic social services should be extended so asto
improve the situation of indigenouswomen and children in rural areas, and in particular displaced
women and children, with regard to health and education.

Indigenous rights defenders and human rights defenders

99. Programmes should be set up in conjunction with civil society organizations and human
rights defender s activein indigenous affairs, as a means of joining for ces to ensur e the attainment
of the Gover nment’ slaudable aimsin terms of the promotion and protection of the human rights of
indigenous people.

Military service

100. Indigenous people should continue to be excluded from the bill on compulsory military
service. Congress should not approve any law limiting or restricting the autonomy and freedoms of
social and human rights NGOs.

101.  Schemesfor children and youngsters such asthe network of informers, theintroduction of
peasant soldiersand the “soldiersfor aday” programme should be discontinued.

Administration of justice

102.  Prosecution services should investigate and apply the law in all complaints concer ning
abuses and violations committed against member s of indigenous communities by members of the
armed forcesor the police.

103. Therelevant State bodies should apply, with immediate effect and without exception, the
precautionary measur es established by the Inter-American Commission on Human Rightsfor
various indigenous peoples.

104. TheAnti-Terrorist Statute should under no circumstances be invoked against any
indigenous people charged with an offence asaresult of involvement in legitimate action toresist,
oppose or protest againg violations committed against them by any armed group.

105.  Noindigenous people should be detained by the armed for ces unlessawarrant for their
arrest has been issued by a competent judicial authority. The duties of the military and the
judiciary should be kept strictly separate, including in conflict zones.

The environment and spraying

106.  Except where expressy requested by an indigenous community which has been fully
apprised of theimplications, no aerial spraying of illicit crops should take place near indigenous
settlements or sources of provisions.

Sustainable development and basic social services

107.  The State should promote and extend the cover age of alter native sustainable development

projects, under development plans drawn up by the indigenous communities, and to that end
should request the fullest possibleinter national cooperation.
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108. Noinvestment or infrastructure projects, harvesting or mining of natural resourcesor new
production projects should be encouraged without full and legitimate prior consultation and the
involvement of theindigenous peoples. An agreed approach to the consultation process should be
worked out.

109. Aspart of the plansfor free education for all - which the Stateisunder an abligation to
provide - the bilingual and intercultural education programme should bereinforced in indigenous
areas, and therole of private educational establishments should always be limited to supplementing
thework of the State.

110. The Government’splansto provide health service coverage to the entireindigenous
population should embrace and protect traditional medicine and its practitioner swithin the
indigenous communities.

111. Stateentitiesworking with indigenous populations should produce and make use of
statistics disaggregated by ethnic group, so that they can focustheir work more effectively. Itis
recommended that they should work out a suitable methodology in cooperation with academic and
resear ch institutions.

B. Recommendationsto the armed groups

112.  Thearmed groups should refrain from recruiting minors, and those already recruited
should bereturned to their familiesimmediately and given appropriate care by specialist State
institutions.

C. Recommendationsto theindigenous peoples

113.  The Special Rapporteur urgesthe indigenous peoplesto continueto stand up to the various
groupsinvolved in the armed conflict and reaffirm their tradition of peace and mutual respect. He
recommends that they continueto try to establish forumsfor dialoguewith civil society and other
sector s campaigning for human rights and peacein Colombia.

D. Recommendationsto theinternational community

114. The Special Rapporteur recommends that the United Nations and the inter national
community at large continue to provide cooper ation for the construction of a peaceful, just
society. He appealsin particular for special attention to continue to be paid to the situation
of Colombia’sindigenous peoples, applying a strong gender perspective, and for an approach
aimed at ensuring respect for indigenous human rights when devising policies and initiatives
for the various agenciesin the country.

115. Lastly, asamatter of particular urgency, international cooperation should be mobilized to
prepare an emergency programme of aid to the indigenous communitiesin danger of extinction,
particularly in the Amazon region. In thiscontext, it isrecommended that advice should be sought
from the new United Nationsfocal point on the prevention of genocide.



