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Free and Equal Access to Vaccine: A Right to Life Issue

Introduction

“All efforts to prevent, treat and contain COVID-19 must be based on the bedrock
human-rights based principles of international solidarity, cooperation and assistance.
There is no room for nationalism or profitability in decision-making about access to
vaccines, essential tests and treatments, and all other medical goods, services and
supplies that are at the heart of the right to the highest attainable standard of health
for all.”?

1. The therapeutics and vaccines developed to combat COVID-19 are the product of a
massive public and private collaboration. Governments around the world have provided
significant funding, and many of the products developed have been built upon earlier work,
also often funded at least partially by public sources.? Private citizens throughout the world
have volunteered for clinical trials in significant numbers. Regulatory procedures have been
streamlined. Private firms have likewise devoted their resources to the work. As a result,
vaccines have been and are still being developed at record speed, and work on therapeutics
continues. Yet, this progress threatens to be undone by the extensive control ceded by
governments to private companies in the manufacture and distribution of these products.
Intellectual property rights are important to innovation, and companies are entitled to
remuneration, but in the context of a global pandemic, with above 3 millions of deaths
already, profits and private control may not now take precedence.

2. The rates of vaccination throughout the world and even within State borders
demonstrate a clear failure by States to protect the right to life, as required by Art. 6 of the
ICCPR. Inequality in State access to therapeutics and vaccines, as well as discrimination
based on race, immigration status, and income within States, has resulted to date in treatment
and vaccines going predominantly to the wealthy. This failure must be addressed now.

Background

3. Today, the world sees growing competition among States for access to COVID-19
vaccines, with correspondingly widely varying rates of vaccination. The situation evolves by
the week, but in the face of rising caseloads and bottlenecks in manufacturing, States are
increasingly succumbing to vaccine nationalism, restricting the export of vaccines and other
necessary supplies. At the current rate of vaccination, global herd immunity may not be
reached for approximately 4.6 years, an untenable situation.?

4. COVAX, a collaborative effort by WHO, Gavi and the Coalition for Epidemic
Preparedness Innovation (CEPI), has been attempting to address the issue of fair and
equitable global supply. It is negotiating arrangements with multiple companies to produce
supply for less wealthy countries, and currently projects 1.8 billion doses to be available by
the end of the year, but these projections are subject to a variety of factors, including

Statement by UN Human Rights Experts, “Universal Access to Vaccines is Essential for Prevention
and Containment of COVID-19 around the World,” November 9, 2020
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=26484&LangID=E.

It has been reported that public funding for COVID-19 vaccine development has been on the order of
$18 billion. I.T. Katz, R. Weintraub, L. Bekker, and A.M. Brandt, “From Vaccine Nationalism to
Vaccine Equity — Finding a Path Forward, New England J. Med. April 3, 2021.
https://www.nejm.org/doi/full/10.1056/NEJMp2103614.

|.T. Katz, R. Weintraub, L. Bekker, and A.M. Brandt, “From Vaccine Nationalism to Vaccine Equity
— Finding a Path Forward, New England J. Med. April 3, 2021.
https://www.nejm.org/doi/full/10.1056/NEJMp2103614.
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manufacturing supply, regulations, funding available and final contract terms*. COVAX will
distribute vaccine equitably, proportional to population, “initially prioritising healthcare
workers then expanding to cover 20% of their population”.® Yet these ambitious plans, even
if successful, appear still to leave developing countries well behind wealthy nations in the
proportion of their population vaccinated. The announcement that the United States will join
COVAX is a welcome sign, as is its suggestion that any surplus purchases of vaccine will be
donated.® But this is not enough.

5. To address the current global shortage and inequities in distribution, India and South
Africa have called for the waiver of provisions of the Trade-Related Aspects of Intellectual
Property Rights Agreement (TRIPS) to allow countries not to grant or enforce patents or
other intellectual property rights related to COVID-19 drugs, vaccines or diagnostics during
the pandemic, until “the majority of the world’s population has developed immunity”’. This
waiver would cover “copyright, industrial design, patent and undisclosed information™® such
as trade secrets. It is supported by 100 countries® and certain UN institutions and civil society
members. 2° A small number of countries, particularly those home to pharmaceutical
companies, are opposing this waiver, arguing that bilateral negotiations are sufficient to
increase supply and that the waivers will do little to address the existing roadblocks. Yet,
there are already reports that intellectual property rights have interfered with the supply of
N95 masks and the reagents in testing Kits and that patents covering developing treatments,
such as monoclonal antibody treatment, will inhibit, if not prevent, the use of these treatments
in developing countries'. Many of the current vaccines rely on patents for background
technology, owned by multiple companies, making it extremely difficult for countries to
determine quickly how to address the IP issues. There appear already to be patent disputes
between companies over underlying patents. In addition, production of vaccines and other
materials essential to treatment and distribution involve trade secret and proprietary
materials, protections that would remain in place without the waiver.

6. Secrecy imposed by pharmaceutical companies is compounding these difficulties.
Patents specifically related to COVID-19 may still be subject to the 18-month period of non-
disclosure. Moreover, all contracts with pharmaceuticals seem to be secret, and when they
have been disclosed, key information has been redacted. As a result, countries may be paying
very different amounts for the same vaccine, making vaccines potentially prohibitively
expensive for lesser developed countries, and States appear largely subject to the whim of
private companies as to when and how they will receive the needed materials. To the extent
terms have been disclosed, they reveal limits on which entities within countries can
manufacture vaccines, excluding manufacturers that have available capacity and capabilities,
and they allow the company to decide when the pandemic is over, thereby affecting the
contractual terms. Those countries without confirmed sources of vaccine are left to wonder
when and if pharmaceutical countries will negotiate supplies with them and on what terms.
They have little if any ability to determine how their terms compare to that offered to other
countries. Even those governments with contracts have difficulty getting needed information.

7. Both the limits on using intellectual property and the secrecy enforced by corporations
are impeding life-saving relief. These issues must be addressed now, with the core need being

4 COVAX Global Supply Forecast, January 20, 2021
https://www.gavi.org/sites/default/files/covid/covax/COVAX%20Supply%20Forecast.pdf.

5 CEPI Survey Assesses Potential COVIC-19 Vaccine Manufacturing Capacity, August 5, 2020
https://cepi.net/news_cepi/cepi-survey-assesses-potential-covid-19-vaccine-manufacturing-capacity/.

6 https://www.scmp.com/news/china/diplomacy/article/3118907/us-sign-covax-shot-arm-who-vaccine-
scheme.

7 https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/IP/C/W669.pdf&Open=True.

8 https://msfaccess.org/sites/default/files/2020-12/MSF-
AC_COVID_IP_TRIPSWaiverMythsRealities_Dec2020.pdf.

9 https://msfaccess.org/sites/default/files/2020-12/MSF-
AC_COVID_IP_TRIPSWaiverMythsRealities_Dec2020.pdf.

10 See, e.g., Open Letter: Uniting Behind a People’s Vaccine Against COVID-19, May 13, 2020
https://medium.com/@Oxfam/uniting-behind-a-peoples-vaccine-against-covid-19-87eec640976;
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=26484&LangID=E.

1 https://imsfaccess.org/sites/default/files/2020-12/MSF-
AC_COVID_IP_TRIPSWaiverMythsRealities_Dec2020.pdf.

27 GE.23-09026



A/HRC/47/33

GE.23-09026

12

13
14

15

to increase supply immediately. As the Director General of the World Trade Organization
has stated, “[w]e have to scale up and scale out COVID-19 vaccine production, particularly
in emerging markets and developing countries”. This means “making the most of existing
manufacturing capacity — finding existing sites and turning them around.” *2 Private
agreements between corporations suggest that existing manufacturing facilities may be able
to produce vaccines supplies in approximately 6 months. “[E]ach additional day the vaccine
shortage continues, people will pay with their lives.”?3

It is a violation of the right to life for States to cede control
over the supply of vaccines and therapeutics to private
corporations during the COVID-19 pandemic

8. UN Special Procedures and civic institutions have provided compelling arguments as
to why prompt and adequate supplies of vaccines and therapeutics to the global community
are required to fulfil every individual’s right to the enjoyment of the highest standards of
physical and mental health.** They have shown how the advance purchase of supplies by
wealthy corporations and IP restrictions are impeding global access and have called for a
“people’s vaccine”.’® The conditions they decry have become even more pressing with time.
What the international community must not forget is that underlying all of these demands for
access is the insistence that each and every person has the right to life, without discrimination,
and no State may allow its actions, or the actions of non-State actors within its borders, to
infringe that right. In the time of a pandemic, the State’s obligation to its own residents cannot
be met without protecting the lives of those outside its borders. Human security demands that
these life-saving vaccines and therapeutics be quickly and readily available to all.

A State’s Obligation to Protect the Right to Life of Those Outside its
Borders

9. Every State has an obligation to respect and ensure the right to life of all persons “over
whose enjoyment of [that right] it exercises power or effective control.” GC36, para. 63. This
duty extends to “reasonably foreseeable threats and life-threatening situations that can result
in loss of life.” GC36, para. 7. It is invoked even when the threat does not ultimately result
in death — such as the coronavirus which kills only a proportion of those infected. States have
an obligation to protect individuals from contracting COVID-19 and, if those efforts fail,
providing the most efficacious therapies to combat the disease. This protection must be
provided equitably, without discrimination, and with special protection provided to those
most vulnerable.

10. A State’s obligations do not end at the border. A State must protect the right to life of
those whose lives are “affected by its ... activities in a direct and reasonably foreseeable
manner.” GC36 para. 63. States must also “take appropriate legislative and other measures
to ensure that all activities taking place in whole or in part within their territory and in other
places subject to their jurisdiction, but having a direct and reasonably foreseeable impact on
the right to life of individuals outside their territory, including activities undertaken by
corporate entities based in their territory or subject to their jurisdiction, are consistent with

Press Release, World Trade Organization, March 9, 2021,
https://www.wto.org/english/news_e/news21_e/dgno_09mar21_e.htm.

Id.

See, e.g., E/C.12/2020/2; Statement by UN Human Rights Experts, “Universal Access to Vaccines is
Essential for Prevention and Containment of COVID-19 around the World,” November 9, 2020
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=26484&LangID=E.;
https://www.amnesty.org/download/Documents/POL3034092020ENGLISH.PDF;
https://www.hrw.org/report/2020/10/29/whoever-finds-vaccine-must-share-it/strengthening-human-
rights-and-transparency.

https://peoplesvaccine.org/; https://medium.com/@Oxfam/uniting-behind-a-peoples-vaccine-against-
covid-19-87eec640976.
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article 6” of the ICCPR, “taking due account of related international standards of corporate
responsibility”. GC 36, para. 22.

The Actions of States

11.  Wealthy States are taking actions that have a direct and foreseeable impact on persons
located outside their territories when they contract for most of the currently available vaccine,
including quantities likely to become available this summer: they make it extremely difficult,
if not impossible, for other States to protect their populations. The Special Rapporteur
understands wealthy States are attempting to fulfil their obligation to protect the lives of their
residents and that it would be politically untenable for them not to acquire the necessary
vaccines for domestic use. Much of the alleged overbuying is likely an attempt by States to
hedge their bets in case one vaccine or another is inadequate or has manufacturing issues.
The overbuying may also be due to a concern that re-vaccination may become necessary. But
this understandable effort must be matched with a concentrated and dedicated effort to
expand supply quickly everywhere. It is morally and legally inexcusable to monopolize
supply and, through restrictive contracts and IP protections, make it impossible for other
States to fulfil their obligations to protect the lives of their residents. If States take actions
that restrict supply globally, they risk being responsible for the arbitrary death of individuals
in those States who are denied supplies. States with the means must instead ensure that all
States have access to vaccines and other necessary materials on a similar timetable and at an
affordable price. Given the political reality that wealthy States must meet the demand at home
for quick vaccinations, expanded supply is the only solution that will realistically protect life
both domestically and abroad.

12.  Asa practical matter, during a pandemic, a State cannot protect the right to life of its
own residents without also ensuring that other States are able to vaccinate their own
populations. Otherwise, through mutations and the pool of unvaccinated, the State’s own
population remains at risk, even if costly travel bans are imposed. In a pandemic, “collective
interest is the national interest.”6

13.  In recent decades, it has been increasingly recognized that threats to international
security must be defined more broadly than military security and include any event that leads
to “large-scale death or lessening of life chances”, such as a pandemic.'” “No State, no matter
how powerful, can by its own efforts alone make itself invulnerable to today’s threats.”
Instead, “we all share responsibility for each other’s security.”*8

State Responsibility for Corporate Actions

14.  The greatest impediment to expanded supply appears to be the control private
corporations have over intellectual property rights, and hence the means of production. By
allowing corporations within their jurisdiction to prevent the broad manufacture and
distribution of vaccines and other needed products through claims of intellectual property
rights, States are allowing non-State actors to endanger the right to life of millions and they
are undermining the ability of other States to meet their responsibilities.

15. A partial solution is to grant the waiver requested by India and South Africa, with the
support of multiple countries. While the protection of intellectual property rights is important,
members of the World Trade Organization have declared that their strictures, as reflected in
the TRIPS agreement, “can and should be interpreted and implemented in a manner
supportive of WTO members’ right to protect public health and, in particular, to promote
access to medicines for all.” (Doha Agreement 2001).1° As others have pointed out, given the
plethora of patents at issue, not only for the vaccines, but also for diagnostics and treatments,
it is unrealistic to expect that individual countries can follow the procedures for compulsory
licenses in a timely fashion, if they even have the domestic legislature in place to accomplish

SG Kofi Annan, https://www.un.org/press/en/1999/19990920.sgsm7136.html.
A/59/565, at 11.
A/59/565, at 11.
A/59/565, at 11.
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it. Should they wish to purchase from other countries that have issued a compulsory license,
the required packaging and labelling procedures alone may prove prohibitive.

16.  The waiver of additional TRIPS provisions requested by India and South America
would help open more pathways towards sufficient global supplies of vaccines, diagnostics
and therapeutics at an affordable price, even if it, standing alone, does not solve the problem.
By its terms, the waiver would be limited in time. Those States opposing the waiver should
consider whether their opposition accords with their obligation to protect the right to life.?°

17.  States are further compounding the current manufacturing insufficiency by allowing
corporations to maintain secrecy over the terms of their contracts. If the terms of contracts
were fully disclosed, States and the citizenry could learn the extent to which corporations are
profiting, which States are being charged more, and how decisions on distribution and
manufacturing are being made. Transparency is absolutely necessary. Only with
transparency, can the international community understand whether potential manufacturing
facilities are being left idle for reasons of profit, rather than saving lives. Without
transparency, States around the world are hamstrung in managing the equitable and
scientifically-sound distribution of vaccines and therapeutics. States have it within their
power to require the disclosure of the terms of these agreements, terms which affect
companies’ commercial interests, not sensitive IP relating to technology. By permitting this
secrecy to continue, States are affirmatively endangering the lives of people around the world
as well as those of their own residents and failing in their obligation to protect the right to
life.

Corporate Responsibility to Protect the Right to Life

18.  No matter whether they derive naturally or from international legal sources, human
rights are fundamentally the entitlements of humans. They are “inalienable” and thus ought
to be applied against any “State, group, or person” aiming at the destruction of these rights.?
An “understanding of international human rights law acknowledges that State obligations are
an essential attribute. They are the corner stone of the human rights regime. But they are not
its raison d’etre, which is the entitlement of humans.”?? Instead, human rights norms “operate
at three levels — as the rights of individuals, as obligations assumed by States, and as
legitimate expectations of the international community” (E.CN.4/2006/53/Add.5).

19.  Asargued elsewhere, nonstate actors, such as pharmaceutical corporations, are subject
to human rights norms based on the “nature of their control and degree of organisation, or
capacity”. This is a flexible standard, dependent on the context. In this case, the international
community has legitimate expectations that the corporations developing and manufacturing
therapeutics, diagnostics and vaccines — corporations currently granted almost absolute
control over the manufacture and distribution of a lifesaving good — must respect and protect
the prohibition against arbitrary deprivation of life. In today’s context, these corporations
have the control, organisation and capacity, in some cases seemingly to the exclusion of the
States themselves, to respect the right to life of millions of people around the world.
Accordingly, these corporations must be addressed as human rights duty-bearers?, capable
of violating human rights.?*

20.  As commendable their efforts have been in developing therapeutics and vaccines,
corporations violate the right to life if their actions prevent the widespread manufacture and
distribution of these therapeutics and vaccines. In the opinion of the Special Rapporteur, the
pharmaceutical companies know or should know that by preventing the widespread
manufacturing of the vaccine, they are condemning millions to deaths and entire communities
to desperate economic situations. Further, as stated by the CESCR, “[i]n line with
international standards, business entities, including pharmaceutical companies, have the
obligation, as a minimum, to respect Covenant rights. Thus, business entities should refrain

The Special Rapporteur notes that the damage to the world economy from the continuing pandemic
likely far outweighs the economic impact of these waivers.

A/HRC/38/44, para. 38.

Id., para. 39.

A/HRC/38/44, para. 19.

United Nations Guiding Principles on Business and Human Rights, Principles 11 and 13.
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from invoking intellectual property rights in a manner that is inconsistent with the right of
every person to access a safe and effective vaccine for COVID-19 and with the obligation of
States to guarantee, as expeditiously as possible, universal equitable access to vaccines for
COVID-19.”2° They should also voluntarily disclose the terms of their agreements, so that
the international community can ensure the fair and equitable manufacture and distribution
of vaccines, therapeutics and diagnostic materials. o death by neglect or omission.

21.  These obligations are confirmed by the Human Rights Guidelines for Pharmaceutical
Companies in Relation to Access to Medicines.?® These guidelines require pharmaceutical
companies to “give particular attention to the needs of disadvantaged individuals,
communities and populations, such as children, the elderly and those living in poverty” and
“give particular attention to the very poorest in all markets, as well as gender-related
issues.”?” Companies must be “as transparent as possible.” Guideline 6. They must also issue
“non-exclusive voluntary licenses with a view to increasing access, in low-income and
middle-income countries, to all medicines” and all of their arrangements should ensure that
medicines “are affordable to as many people as possible.”?

A State’s Obligation to Protect Life Equally, without Discrimination

22.  Within State borders, while there appear to be efforts to distribute the vaccine to those
most vulnerable, there are still glaring inequities in distribution, calling into question States’
compliance with their obligations under international human rights law. Every State must use
due diligence to distribute vaccines and therapeutics equitably and without discrimination,
starting with those most in need of protection. It may not discriminate based on immigration
status, citizenship, ethnicity or income. Ability to pay cannot be grounds for denying access.

23. To date, the science has indicated that those most at risk include the elderly,
particularly those in residential facilities, individuals held in detention facilities, and
individuals who cannot limit their exposures to others, such as those working in service
industries or who live in more crowded circumstances. States have a heightened duty of care
for those who are detained and must take steps to protect them, as they are deprived of the
ability to protect themselves. GC 36, paras. 23-26.

24.  There is clear evidence that States are not fulfilling these obligations. Wealthy
individuals in the Global North are obtaining vaccines, prior to those more at risk within the
same State, and there appears to be a racial disparity in distribution. In some places, the
regions with the greatest rate of infection are the regions with the lowest rate of vaccination,
and vaccines are instead going to wealthier areas with higher concentrations of whites and
lower rates of infection.?® Moreover, in some States correctional officers are being vaccinated
but not those detained.*°

25.  Until these disparities are corrected, States are violating their obligation to protect the
right to life.

E/C.12/2020/2, para. 7 (citations omitted).

Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health, A/63/264, Annex,
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2ah
UKEWjT-rL-

ju3vAhWVVNBKHRIsCVMQFjAAegQIBBAD &url=https%3A%2F%2Fwww.who.int%2Fmedicine
s%2Fareas%2Fhuman_rights%2FA63_263.pdf&usg=A0vVaw3Ax07zLblhUhgLVPbfYFxh.
Guideline 5.

Guidelines 30, 33.

See, e.g., https://www.whbez.org/stories/half-of-chicago-residents-to-get-covid-19-vaccine-so-far-are-
white/2668c0b9-3a19-4181-8c9b-e7af46e18bfc; https://www.cbhsnews.com/news/racial-disparity-
coronavirus-vaccine/.

Some States have justified vaccinating only prison officials on the grounds that this is the only route
of exposure to the inmates. It is unlikely that the routes of exposure are so limited, and it has not yet
been demonstrated that vaccination of prison officials will limit the transmission of the disease.
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Recommendations

To States

26.  Members of the WTO should agree to the TRIPS COVID-19 waiver and take all
other necessary actions to ensure that export controls and other restrictions do not
impede the production and distribution of vaccines, therapeutics and other needed
materials.

27.  States should participate in COVAX and ensure that vaccines are distributed
equitably throughout the world according to population. At a minimum, each State
must restrict its purchases of vaccines to the needs of its population and release any
surplus as soon as possible to COVAX for distribution to other countries. This is not a
matter of “vaccine diplomacy”, whereby a State can burnish its reputation. It is an
obligation under international law.

28.  States should mandate that all companies subject to their jurisdiction disclose
publicly the terms of all contracts relating to COVD-19 vaccines and therapeutics, so
that the international community can ensure equitable supply, distribution and pricing
of these public goods. Transparency is critical in this moment.

29.  States should work together to identify all manufacturing facilities capable of
manufacturing vaccines approved for use and facilitate agreements, and all other
necessary measures, to produce vaccines at those locations.

30.  States should work together to identify and eliminate roadblocks in the global
distribution of vaccines and the export and distribution of other medically needed
goods.

Corporations

31.  Corporations should voluntarily disclose publicly the terms of all contracts
relating to COVD-19 vaccines and therapeutics. In that way, the public can judge the
equity of these arrangements.

32.  Corporations should ensure that they take all steps possible, including the waiver
of intellectual property rights, to ensure the global production and equitable of
vaccines, and other products necessary for therapy and diagnosis, taking into account
the need for equitable distribution to vulnerable populations, at prices that these
communities can afford.
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