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List of participants

States Members of the United Nations

Afghanistan, Algeria, Angola, Argentina, Austria, Azerbaijan, Belgium, Bolivia
(Plurinational State of), Botswana, Brazil, Burkina Faso, Burundi, Chile, China, Colombia,
Congo, Costa Rica, Céte d’lvoire, Cuba, Czechia, Denmark, Djibouti, Ecuador, Egypt, El
Salvador, Ethiopia, Finland, France, Gabon, Gambia, Germany, Ghana, Greece, Guatemala,
Honduras, Hungary, India, Indonesia, Iran (Islamic Republic of), Iraq, Ireland, Italy,
Jordan, Kenya, Lebanon, Liberia, Liechtenstein, Luxembourg, Mauritania, Mexico,
Montenegro, Morocco, Mozambique, Myanmar, Namibia, Nepal, Netherlands, Nicaragua,
Niger, Nigeria, Pakistan, Panama, Paraguay, Peru, Philippines, Poland, Portugal, Qatar,
Russian Federation, Saudi Arabia, Serbia, Sierra Leone, Slovakia, Slovenia, Solomon
Islands, South Africa, Spain, Sweden, Switzerland, Thailand, Togo, Turkey, Uganda,
Ukraine, United Kingdom of Great Britain and Northern Ireland, United Republic of
Tanzania, Uruguay, Venezuela (Bolivarian Republic of), Zambia.

Non-member States represented by an observer

Holy See, State of Palestine.

Intergovernmental organizations

European Union, International Chamber of Commerce, Permanent Court of Arbitration,
Office of the United Nations High Commissioner for Human Rights (OHCHR), South
Centre.

Special procedures of the Human Rights Council

Working Group on the issue of human rights and transnational corporations and other
business enterprises.

National human rights institutions

Association Francophone des Commissions Nationales des Droits de I’'Homme (AFCNDH),
Danish Institute for Human Rights, European Network of National Human Rights
Institutions, German Institute for Human Rights, Independent National Commission on
Human Rights of Liberia, National Human Rights Council of the kingdom of Morocco.

Non-governmental organizations in consultative status with the
Economic and Social Council

ActionAid, Al-Hag (Law in the service of Man), Amnesty International, Associacdo
Brasileira Interdisciplinar de AIDS (ABIA), Association for Women’s Rights in
Development (AWID), Catholic Agency for Overseas Development (CAFOD), Center for
Constitutional Rights, Center for Legal and Social Studies (CELS), Centre de
documentation, de recherche et d’information des peoples Autochtones (DOCIP), Centre
Europe-Tiers Monde — Europe-Third World Centre (CETIM), Centre for Human Rights,
Child Rights Connect, Christian Aid, Comité catholique contre la faim et pour le
développement (CCFD), Coopération internationale pour le développement et la solidarité
(CIDSE), Corporate Accountability International (CAI), DKA Austria, European Center for
Constitutional and Human Rights, European Environmental Bureau (EEB), FIAN
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International e.V., Franciscans International, Friends of the Earth International, Geneva
Infant Feeding Association, Genéve pour les droits de I’homme: formation internationale,
Global Policy Forum, Humanist Institute for Co-operation with Developing Countries,
Indian Movement “Tupaj Amaru”, Indigenous Peoples’ International Centre for Policy
Research and Education (Tebtebba), Institute for Policy Studies (IPS), International
Association of Democratic Lawyers (IADL), International Commission of Jurists (I1CJ),
International Federation for Human Rights Leagues (FIDH), International Indian Treaty
Council (lITC), International Institute of Sustainable Development, International
Organisation of Employers (IOE), International Trade Union Confederation (ITUC),
Medico International, MISEREOR, Sikh Human Rights Group, Social Service Agency of
the Protestant Church in Germany, Third World Network, Tides Center, United States
Council for the International Business Incorporated (USCIB), Verein Sudwind
Entwicklungspolitik, Womankind Worldwide, Women in Europe for a Common Future,
Women'’s International League for Peace and Freedom (WILPF).

28



A/HRC/43/55

Annex 11

29

List of experts

Monday, 14 October 2019

Preamble, articles 1 and 2 (3-6 p.m.)
e Carlos Lépez, International Commission of Jurists
¢ Robert McCorquodale, Inclusive Law
« Kinda Mohamadieh, Third World Network

Tuesday, 15 October 2019

Articles 3and 4 (10 a.m.—1 p.m.)

¢ Surya Deva, Associate Professor at the School of Law of City University of Hong
Kong and member of the Working Group on the issue of human rights and
transnational corporations and other business enterprises

 David Bilchitz, University of Johannesburg

e Ana Maria Suarez Franco, FIAN International

Avrticle 5 (3-6 p.m.)

e Olivier de Schutter, University of Louvain and Member of the Committee on
Economic, Social and Cultural Rights

¢ Makbule Sahan, International Trade Union Confederation

¢ Robert McCorquodale, Inclusive Law

Wednesday, 16 October 2019

Article 6 (10 am.-1 p.m.)

« Jelena Aparac, Lecturer and Legal Adviser in International Law and member of the
Working Group on the use of mercenaries as a means of violating human rights and
impeding the exercise of the right of peoples to self-determination

e Carlos Lépez, International Commission of Jurists

¢ Richard Meeran, Leigh Day

Avrticles 7, 8 and 9 (3-6 p.m.)
 David Bilchitz, University of Johannesburg
¢ Markus Krajewski, University of Nuremberg
 Richard Meeran, Leigh Day

e Ana Maria Suarez Franco, FIAN International

Thursday, 17 October 2019

Articles 10, 11 and 12 (10 a.m.-1 p.m.)

e Surya Deva, Associate Professor at the School of Law of City University of Hong
Kong and member of the Working Group on the issue of human rights and
transnational corporations and other business enterprises
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 Lavanga Wijekoon, Littler Mendelson PC

« Joe Zhang, Institute for Sustainable Development

Avrticle 13 (3-6 p.m.)
¢ Carlos Correa, Executive Director — South Centre

« Jelena Aparac, Lecturer and Legal Adviser in International Law and Member of the
Working Group on the use of mercenaries as a means of violating human rights and
impeding the exercise of the right of peoples to self-determination.

30



A/HRC/43/55

Annex 111

31

Summary of statements by experts
Negotiation of the revised draft legally binding instrument

Preamble and articles 1 and 2

1. The first expert discussed the distinction between “violation” (which refers to a State
breach of an obligation) and “abuse” (which can refer to business conduct). The
International Law Commission has already clarified the concept of violation, though the
expert noted a need for further reflection on what constitutes “abuse” and the standards
applicable thereto. He also called for clarification on the relationship between “harm” and
the concepts of “violation” and “abuse”, as there could be instances where a violation or
abuse occurs without there necessarily being harm. With respect to article 2, the expert
noted it was unusual for there to be an article stating the purposes of an instrument in
human rights treaties, though this could be found in other types of treaties. He asked the
working group to consider moving the contents of article 2 to the preamble.

2. Recognizing the enhanced alignment of the revised draft legally binding instrument
with the Guiding Principles on Business and Human Rights, the second expert welcomed
the draft as a strong basis for negotiations. He expressed concern at the lack of a gender
perspective in the draft and suggested that prominent references to women, gender-based
violence, discrimination and harassment be included in the text. He further proposed the
inclusion of explicit references to climate change and to the Declaration on Human Rights
Defenders in the preamble. Additionally, the second expert called for greater clarity about
which entities were to be covered by the treaty and counselled for including State-owned
enterprises, international organizations, development finance institutions as well as public
procurement and export credit agencies. He also made suggestions to replace “victim” with
“rights holder”, and “human rights violation or abuse” with “adverse human rights impact”.

3. The third expert noted that the notion of “contractual relationship” as defined in
article 1 presented a non-exhaustive list of potential relationships that suits the dynamic and
evolving nature of business activities. However, she expressed concern that the use of the
word “contractual” could lead to a restrictive interpretation, narrowing the scope of the
legally binding instrument. To ensure that other types of relationships beyond contractual
are covered, she recommended the use of the phrase “business relationship”, which is the
phrase used in the Guiding Principles on Business and Human Rights.

Articles 3and 4

4, The first expert welcomed the expanded scope found in article 3 (1), noting this was
more in line with the Guiding Principles on Business and Human Rights, and questioned
the necessity of defining “business activities” in article 1 (3) given this expansion. He called
for greater precision in article 3 (3) as some States recognize different rights. Recognizing
that individuals, communities and organizations could all be negatively affected by
business activities, he recommended using the term “rights holder” instead of “victim” in
article 4 (as well as throughout the legally binding instrument). Additionally, he called for
the instrument to require States to strengthen both judicial and non-judicial mechanisms by
vesting them with independence, suitable jurisdiction, adequate powers and necessary
resources.

5. The second expert noted that, given the expanded scope provided for in article 3 (1),
the description of business activity of a transnational character in article 3 (2) could cause
confusion and questioned whether it needed to be retained. Instead, particular provisions
within the instrument could address specific issues related to transnational activities.
Pointing to the importance of considering the substance of a relationship over its form, he
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emphasized the need to avoid the possibility of corporations evading liability by changing
their formal name or ownership. Finally, he welcomed article 4 (16) covering the reversal
of the burden of proof in certain circumstances and recommended the deletion of the phrase
“subject to domestic law” and the clarification of the phrase “where needed” in the
provision.

6. The third expert underscored the importance of recognizing the rights contained in
article 4, as there was a need to address the imbalance of power between rights holders and
corporations. One important way to address this imbalance is through increased access to
information, and she called for the working group to expand upon and strengthen articles 4
(6) and 4 (11) on that topic. The expert requested more clarity as to the role of non-judicial
mechanisms and their potential to impede access to justice. She also welcomed article 4
(16), considering the reversal of the burden of proof particularly helpful to address
challenges related to access to information.

Article 5

7. Underlining the importance of going beyond a “comply and explain” approach, the
first expert emphasized the need for companies to take proactive measures to prevent
human rights harm when conducting human rights due diligence. He called for the legally
binding instrument to clarify that conducting human rights due diligence will not
automatically absolve a company from liability. However, the expert recommended that,
when a company has established it has conducted human rights due diligence, the burden of
proof should be shifted to the victim to demonstrate that the company could have
implemented actions that could have prevented the harm.

8. The second expert insisted that explicit reference be made to trade unions in article 5
(3) and to the ILO Tripartite Declaration of Principles concerning Multinational Enterprises
and Social Policy in the preamble. She stressed that human rights due diligence
requirements should take into account freedom of association and collective bargaining.
She also called for article 5 (3) (b) to reference “free, prior and informed consent” instead
of “consultations” in order to bring the provision more in line with the ILO Indigenous and
Tribal Peoples Convention. Additionally, the expert commended the inclusion in article 5
(5) of language recognizing the issue of undue corporate influence, as well as the removal
in article 5 (6) of exemptions for small and medium-sized undertakings from human rights
due diligence requirements.

9. The third expert highlighted recent developments in various States’ national laws
with respect to human rights due diligence, particularly in the fields of child labour and
modern slavery. He recognized the closer alignment of the revised draft legally binding
instrument with the Guiding Principles on Business and Human Rights with respect to
human rights due diligence, though he provided several suggestions for ensuring greater
complementarity. For instance, he suggested adding in an explicit mention that such
diligence is supposed to be an ongoing process, and, noting limitations in the phrase
“contractual relationships”, he recommended the use of the phrase “business relationships”
throughout the text. Additionally, he requested the working group to consider a limited
defence for companies based upon a showing of human rights due diligence.

Article 6

10.  The first expert, speaking in her personal capacity, noted that before talking about
legal liability, one first has to establish the applicable law; however, in her view, it was
unclear what legal standards apply, and to who, in the revised draft legally binding
instrument. She argued that certain areas of international law (such as the grave breaches
provisions in international humanitarian law) already apply to non-State actors, including
companies, and she advocated for the legally binding instrument to clearly impose direct
obligations on companies. The expert further suggested that article 6 be restructured such
that there would be sections covering general principles, how acts could be attributable to
companies, and on the relationship of the treaty with other areas of law.
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11.  The second expert considered article 6 to be a major development in setting
international standards in this field. In his view, the article can be divided into three
categories. The first category covers the legal liability of a business for abuses it, itself
commits. Article 6 (1) fits in this category, and the expert called for more guidance on what
was meant by the provision’s reference to a “comprehensive and adequate system of legal
liability”. The second category covers the liability of a business for its contribution or
participation in an abuse committed by another entity. Article 6 (6) fits in here. Finally, the
third category (covered by article 6 (7)) establishes liability for a business’ commission of
certain crimes defined under international law.

12.  The third expert emphasized the importance of effective access to remedy, noting
that while the easiest target for civil redress is the local operating company that directly
caused the harm, there are significant barriers preventing remedy in many host States. He
argued article 6 (5) could be useful to ensure companies will be able to afford covering the
costs of their harms. Article 6 (6) can be key to holding companies liable for the harms of
their subsidiaries; however, in the expert’s view, the current wording of the provision
(particularly the use of the phrase “contractual relationship”) is problematic. Finally, the
expert highlighted that, in practice, legal liability will succeed only if barriers to accessing
remedy are reduced, such as those relating to access to information, class actions, the
protection of witnesses and legal costs.

Articles 7, 8 and 9

13.  The first expert argued that article 7 should permit jurisdiction wherever a
corporation has an operational presence, either prohibit or significantly restrict the use of
forum non conveniens, and include a provision covering forum necessitatis. With respect to
article 8 on statutes of limitation, the expert expressed concern at the notion of “reasonable
time” and suggested that statutes of limitation should not start until victims become aware
of any harm. Stressing the importance of applicable law, the expert took the view that
victims should be entitled to choose which laws should apply to their claims.

14.  The second expert welcomed the improved article 7 in the revised draft legally
binding instrument, which now referred to “Adjudicative jurisdiction”. He suggested that it
be made clear that the article applies only to civil jurisdiction and should not be construed
as limiting criminal jurisdiction (including universal jurisdiction). He also recommended
that article 8 on statutes of limitation also clearly differentiate between civil and criminal
cases. Further, the expert called for article 9 to be more aligned with private international
law, and he considered it would be more logical if article 9 appeared before the article on
statutes of limitation in the legally binding instrument.

15.  Noting the various options for asserting jurisdiction in article 7, the third expert
questioned who would decide which jurisdiction would be appropriate. If the decision were
left to courts, there was a risk of perpetuating forum non conveniens; in his view, this
doctrine should be expressly prohibited. The third expert also questioned how article 7
should be reconciled with existing laws such as the Brussels | Regulation. With respect to
article 8, he emphasized that victims of human rights abuses involving multinational
companies generally need significant time to institute legal proceedings due to various
factors, for instance because it takes time for harm to materialize, to identify witnesses, and
to secure legal representation. Given this, he recommended that the statute of limitations
should not run until the victim has obtained knowledge of the harm, its cause and the
responsible wrongdoer.

16.  The fourth expert supported the views expressed by the other experts on these
articles and focused her remarks on a few key points. First, she suggested that the legally
binding instrument make clear references to access to justice, including access to appeals
and enforceable justice. She further stressed the importance of differentiating between the
criteria for civil and criminal jurisdiction. With respect to article 9, she noted that the
criteria for selecting the applicable law was unclear and suggested including the place
where the harm was committed in article 9 (2).
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Articles 10, 11 and 12

17.  The first expert, speaking in his personal capacity, identified the lack of mutual legal
assistance as a major barrier to access to justice. Thus, he argued for article 10 to clarify
that mutual legal assistance applies to all civil, criminal and administrative proceedings,
and he encouraged States to provide technical assistance to support those lacking expertise
or capacity. He also recommended that States collaborate with national human rights
institutions, trade unions and women’s organizations. The expert criticized the grounds on
which recognition and enforcement of judgments may be refused, stating that they are too
broad. Additionally, he called for stronger language to address the power asymmetry
created by trade and investment agreements.

18. The second expert suggested that the title of article 12 (“Consistency with
international law”) was unusual because, in his view, the revised draft legally binding
instrument was not in accordance with international law. He illustrated this by highlighting
the expansive extraterritorial jurisdiction permitted by the terms of the legally binding
instrument, arguing that such an excessively broad conception of jurisdiction raised serious
concerns with respect to State sovereignty and territorial integrity. Additionally, the expert
noted that article 10 (10) neglected to include “lack of jurisdiction of the foreign court” as a
ground for rejecting the recognition or enforcement of foreign judgments despite this being
a common basis for non-recognition.

19.  Focusing on article 12, the third expert suggested renaming the title of the article to
“Relationship with other international agreements”. He supported the change in article 12
(6) of the revised draft legally binding instrument to cover “any bilateral or multilateral
agreements”, which broadened the scope from the zero draft’s reference to only trade and
investment agreements. He noted this approach was in line with recent discussions at the
United Nations Commission on International Trade Law, and the expert considered this
change would encourage a more inclusive, mutually supportive and less fragmented
application of international law. Additionally, he proposed adding a provision requiring
human rights impact assessments with a view to ensuring future agreements’ compatibility
with the treaty.

Article 13

20.  Recalling that the effectiveness of international instruments depends on their
implementation mechanisms, the first expert recognized the critical importance of
providing clarity on how to operationalize the obligations found in the legally binding
instrument. In this regard, he noted that such mechanisms needed to be flexible enough to
take into consideration the various compliance strategies of States in different legal
regimes. The expert called on the working group to consider the lessons learned and
challenges discussed in the Secretary-General’s reports on the treaty body system.
Additionally, he proposed expanding the Committee’s powers such that it could aid
capacity-building, be consulted on draft legislation, and participate in dispute settlement
between States parties.

21.  The second expert, speaking in her personal capacity, called for more clarity in
article 13, particularly with respect to who will form the Committee, who will be monitored
by the Committee, and what the functions of the Committee will be. With regard to the
composition of the Committee, she suggested limiting members to one expert per region.
The expert urged the working group to consider requiring companies to report to the
Committee. Furthermore, she suggested that the Committee be able to consider complaints
submitted by victims and non-governmental organizations.
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