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 موجز

تتضمن هذه الإضافة موجزاً لأهم الاستنتاجات والأمثلة المستمدة من سلسلة من تقارير أُعدت بالنيابة عن  
عن مسألة حقوق الإنسان والشركات عبر الوطنية وغيرها ) الممثل الخاص(الممثل الخاص للأمين العام للأمم المتحدة 

وتحدد التقارير  . ٢٠٠٥/٦٩ر لجنة حقوق الإنسان     مـن مؤسسات الأعمال التجارية، الذي تم تعيينه عملاً بقرا         
الـتزامات الدول بتنظيم أنشطة الشركات ومقاضاتها بموجب المعاهدات الأساسية للأمم المتحدة في مجال حقوق               

وتعرض هذه الإضافة بإيجاز الاتجاهات العامة التي تتبين من التقارير المتعلقة بكل معاهدة محددة، وتقدم               . الإنسان
 أولية عن كيفية استخدام آلية حقوق الإنسان القائمة على المعاهدات لزيادة تعزيز حماية هذه الحقوق                ملاحظات

 .والنهوض بها في سياق أنشطة مؤسسات الأعمال التجارية

وتطالب كل معاهدة، وفقاً لتفسير الهيئة المنشأة بموجبها، الدول بأن تضطلع بدور رئيسي في ضمان فعالية  
ويُعتبر هذا الدور، بوجه عام، جزءاً من واجب الدولة         .  أنشطة الشركات المتعلقة بحقوق الإنسان     تنظيم ومقاضاة 

وتبين تعليقات الهيئات المنشأة بموجب المعاهدات في العقد السابق، . في توفير الحماية من سوء تصرف أطراف ثالثة
يتعلق بأنشطة الشركات، بغض النظر عمّا إذا وجود اتجاه نحو زيادة الضغوط على الدول للوفاء بهذا الواجب فيما 

 .كانت الكيانات المعنية هي كيانات يملكها أو يسيطر عليها القطاع الخاص أو العام

وفضلاً عن ذلك، ومع أن المعاهدات الأقدم تستخدم في أغلب الأحيان عبارات معممة في الحديث، عن                 
ع بحقوق الإنسان، فإن المعاهدات التي تم اعتمادها في وقت       واجـبات الدول في توفير الحماية من التدخل في التمت         

وكل هذا يشير إلى ظهور التزامات      . أقـرب تشـير بصراحة إلى قطاع الأعمال التجارية الخاص في هذا الصدد            
واضـحة عـلى الدول تقضي بمنع الشركات من ارتكاب انتهاكات ومعاقبتها عليها، واعتبار عدم القيام بذلك                 

 . تزامات بموجب المعاهداتانتهاكاً للال

بيد أن بعض الحقوق تناقش بتواتر أكثر فيما        . وينطبق واجب الدولة في توفير الحماية على جميع الحقوق         
ويتضمن ذلك، الحقوق المتعلقة بعدم التمييز . يتعلق بدور الدول في كبح الانتهاكات المترتبة على أنشطة الشركات

 العمل؛ وحقوق الخصوصية؛ والحقوق المتعلقة بالصحة وظروف المعيشة؛         والمسـاواة؛ وحقوق الأقليات؛ وحقوق    
وحظر الكراهية العنصرية والصور النمطية والتحيّزات المؤذية ضد المرأة؛ والحقوق التي تتمتع بها الشعوب الأصلية               

 .بما في ذلك الحقوق الثقافية

اع معينة من الشركات وقطاعات كمـا تـنحو الهيـئات المنشأة بموجب معاهدات إلى التركيز على أنو       
الأعمال التجارية التي تتطلب تنظيماً، وإن كان هذا لا يقلل من الواجبات الواسعة النطاق الملقاة على عاتق الدول 

فالهيئات المنشأة  . والمتمـثلة في توفير الحماية من جميع أشكال الانتهاكات التي تقوم بها كيانات من جميع الأنواع               
" العاملين"مثلاً، لا تقتصر عند تقديم توصيات إلى دول بعينها في سياق العمالة على الإشارة إلى بموجب معاهدات 

. بوجه عام، بل إنها تعرب أيضاً عن قلق خاص إزاء صناعات التعدين والصناعات التحويلية والصناعات الزراعية               
اتخاذ خطوات لتنظيم ومقاضاة شركات كما توصي الهيئات المنشأة بموجب معاهدات في كثير من الأحيان الدول ب

الـتعدين وصناعات استخراج الثروات الطبيعية وقطع الأشجار والتنمية العقارية على أفعالها، ولا سيما في سياق       
وفيما يتعلق بالصحة، فإن الهيئات المنشأة بموجب معاهدات        . استغلال الموارد في أراضي وأقاليم الشعوب الأصلية      
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رة إلى مقدمي الرعاية الصحية من القطاع الخاص فحسب بل تشير أيضاً إلى شركات المنتجات               لا تقتصـر عـلى الإشا     
الصـيدلانية وشركات التسويق وشركات صناعة استخراج الثروات الطبيعية والصناعة التحويلية التي تضطلع بأنشطة قد               

علام والاتصالات فيما يتعلق بالاستغلال الجنسي      وأخيراً، تتم مناقشة شبكات وسائل الإ     . تُهـدِّد المـوارد الغذائية والمائية     
 .للأطفال ودورها في منع أو نشر التحيزات القائمة على العنصر أو الجنس أو المتعلقة بالأشخاص المعوقين

. ويُطلـب إلى الدول اتخاذ طائفة من التدابير لتوفير حماية فعالة من الانتهاكات التي ترتكبها الشركات                
الانتهاكات  عام مراقبة امتثال الأطراف الثالثة والأخذ، في معظم الحالات، بتدابير تشريعية لحظر ويتعين عليها بوجه

وتحـريم سـلوك معـين؛ وإنشاء آليات إدارية وقضائية للتحقيق بفعالية وبدون تحيز في جميع الشكاوى وتقديم مرتكبي                   
لك تقديم تعويضات إلى الضحايا عندما يكون ذلك  الانـتهاكات إلى القضـاء؛ وتيسير توفير سبل انتصاف فعالة بما في ذ            

وتدعو الهيئات المنشأة بموجب معاهدات أيضاً إلى اتخاذ تدابير لزيادة توعية شركات القطاع الخاص بما يترتب على     . مناسباً
 .أنشطتها من آثار على حقوق الإنسان وتشجيعها على وضع مدونات لقواعد السلوك تتعلق بحقوق الإنسان

 توجيهات أقل فيما يتعلق بما إذا كانت الدولة تعتبر قد أوفت بواجبها بتوفير الحماية إذا ركزت                  وتوجد 
أو ما إذا كان عليها أن تقوم بتنظيم مؤسسة         " المذنبة"عـلى أفعال الأشخاص الطبيعيين ضمن الشركة التجارية         

ة بموجب معاهدات، تمشياً مع السلطة      وقد يكون السبب هو أن الهيئات المنشأ      . العمل التجاري ومقاضاتها ككيان   
التقديرية الكبيرة التي تمنحها المعاهدات فيما يتعلق بالتنفيذ، ترِّكز على توفير الحماية من الانتهاكات، وعلى التمتع 

 ومع ذلك، فإن المعاهدات الأحدث ولا سيما البروتوكول الاختياري لاتفاقية حقوق الطفل المتعلق ببيع الأطفال              . بالحقوق
وبغاء الأطفال واستغلال الأطفال في المواد الإباحية والاتفاقية الدولية لحماية حقوق جميع العمال المهاجرين وأفراد أسرهم،              

 .هي فيما يبدو، تتوخى كحد أدنى وضع مسؤولية على عاتق مؤسسات الأعمال التجارية

ت الدول مطالَبة بممارسة ولاياتها     ولم تناقش معظم الهيئات المنشأة بموجب معاهدات، مسألة ما إذا كان           
وبالفعل، فإن أقوى نمط يمكن التأكد      . القضائية خارج الإقليم على أعمال مؤسسات الأعمال التجارية في الخارج         

مـنه هو الاتجاه المتمثل في أن توصي الهيئات المنشأة بموجب معاهدات الدول بأن تمارس تأثيرها على ما تقوم به                    
اضعة لسلطتها القضائية من أنشطة في الخارج، وإن كانت الدول تملك، فيما يبدو، مجالاً الشـركات التجارية الخ   

ولا تقترح أي معاهدة أو هيئة منشأة بموجب معاهدة أن . واسعاً لكي تقرر التدابير الواجب اتباعها في هذا الصدد
الواضح أنه يتعين على الدول أن تُعتـبر ممارسـة الولايـة القضائية خارج الإقليم ممارسة محظورة، وإن كان من          

 .تتصرف ضمن الحدود التي يفرضها عليها مبدأ عدم التدخل المنصوص عليه في القانون الدولي

وأوضح هذا البحث أن آلية حقوق الإنسان التي تقوم على المعاهدات تولي اهتماماً متزايداً لقيام الدول                 
بيد أن . ل دوراً هاماً في التحديد المفصل لواجبات الدول  بتنظـيم أنشطة الشركات ومقاضاتها، وهي تؤدي بالفع       

الحصول على توجيهات أكثر من الهيئات المنشأة بموجب معاهدات بشأن نطاق ومضمون التزامات الدول الناشئة               
 عن المعاهدات المتعلقة بمثل هذه الأنشطة، يمكن أن يوفر مزيداً من الدعم للدول في النهوض بهذه الواجبات ومزيداً

ولهذا الغرض، يبدو من المفيد، أن تقوم الهيئات        . مـن الوضوح لأصحاب الحقوق ومؤسسات الأعمال التجارية       
 .المنشأة بموجب معاهدات بمناقشة هذا الموضوع فيما بينها، وأن تعالج أيضاًً هذه الواجبات بصورة أكثر تحديداً
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Introduction 

1. This addendum to the report of the Special Representative of the United Nations 
Secretary-General (SRSG) on the issue of human rights and transnational corporations and 
other business enterprises, appointed pursuant to Commission on Human Rights 
resolution 2005/69, summarizes information, trends and preliminary findings contained in a 
series of reports examining States’ obligations in relation to corporate activity under the 
United Nations’ core human rights treaties.1  Each report in the series is specific to a particular 
treaty and maps the scope and content of States parties’ responsibilities to regulate and adjudicate 
the actions of business enterprises under that treaty,2 and as clarified by the relevant treaty body.3 

2. The mapping of States’ obligations under the human rights treaties has been undertaken 
to assist the SRSG in implementing paragraph (b) of his mandate from the then Commission on 
Human Rights to “elaborate on the role of States in effectively regulating and adjudicating” 
business enterprises with regard to human rights.4 

                                                      

1  The following treaties were considered as part of this series:  the International Convention on the 
Elimination of All Forms of Racial Discrimination (ICERD); the International Covenant on Civil 
and Political Rights (ICCPR); the International Covenant on Economic, Social and Cultural Rights 
(ICESCR); the Convention on the Elimination of All Forms of Discrimination Against Women 
(CEDAW); the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment (CAT), the Convention on the Rights of the Child (CRC); the International Convention 
on the Protection of the Rights of All Migrant Workers and Members of their Families (ICRMW); 
and the International Convention on the Rights of Persons with Disabilities (ICRPD).  See the 
individual reports for more detail.  All reports will be made available as they are completed at 
http://www.business-humanrights.org/Gettingstarted/ UNSpecialRepresentative.  Given time and 
resource constraints, a summary of the ICRPD (adopted by the General Assembly in December 
2006) will supplement the individual treaty reports in the series but it is not analysed in detail here.  
This Convention, which has not yet entered into force, contains specific references to business. 

2  It should be noted that the reports do not discuss direct obligations for corporations - their focus 
is on State obligations. 

3  The human rights treaty bodies are committees of independent experts that monitor 
implementation of the core international human rights treaties.  They are usually established under 
the provisions of the treaty that they monitor. 

4  Commission on Human Rights resolution 2005/69.  The SRSG now reports to the Human Rights 
Council. 
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3. The reports analyse a representative sample of primary materials associated with each 
treaty:5  the treaty provisions; general comments or recommendations by the Committees; 

concluding observations on States’ periodic reports;6 and Opinions on communications as well as 
Decisions under Early Warning Measures and Urgent Procedures.7 

4. The reports are based on references by the treaties and treaty bodies to States’ duties to 
regulate and adjudicate corporate activities.8  However, as it is less common for the treaty bodies 
to refer explicitly to corporations, the reports also highlight more general references to State 
obligations regarding acts by non-State actors. 

5. It should be noted that the research focused on States’ obligations in relation to rights 
impacted by corporate activities, rather than on corporate entities as possible rights-holders.9 

6. Finally, while basic research has been completed for all of the treaties, not all of the 
treaty-specific reports have been finalized and this addendum therefore summarizes only 
preliminary trends.10 

                                                      

5  The ICRMW report relies to some extent on secondary sources because of the scarcity of primary 
sources from the recently established Committee on Migrant Workers (CMW). 

6  Due to time and resource constraints, the research was limited to examination of concluding 
observations and decisions from the eight most recent sessions of the various treaty bodies.  See 
each report for information on the specific research methodology used.  As the research for most of 
the treaties was concluded by November 2006 or earlier for some of the treaties, information from 
the treaty bodies’ most recent sessions could not always be included. 

7  The ICCPR, CAT, ICERD, CEDAW and ICMW all have associated individual complaints 
mechanisms.  CEDAW and CAT also have procedures for urgent inquiries.  CERD has an early 
warning procedure. 

8  Drawing on the SRSG’s mandate, this report uses “regulation” to refer to treaty body language 
recommending legislative or other measures designed to prevent or monitor abuse by business 
enterprises, and “adjudication” to refer to judicial or other measures to punish or remediate abuse. 

9  The United Nations human rights treaties have not been interpreted to protect the rights of 
corporate bodies.  This is in contrast to e.g. the European Convention on Human Rights, many 
rights of which have been extended to benefit companies or other (non-state) legal entities. 

10  While research on all treaties has been done, at the time of writing, only reports for ICERD, 
ICRMW, ICCPR and ICESCR have been finalized or are in the process of being finalized.  Thus 
readers should be aware that more specific references to those four treaties in this addendum 
should not be seen as any indication that the CRC, CAT and CEDAW are less relevant for this 
project. 
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I.  THE DUTY TO PROTECT 

7. The treaty specific reports show that in discussing corporate activity, the treaty bodies are 
mainly concerned with States’ obligations to protect rights against interferences occurring in the 
context of that activity - in other words, States’ obligations as part of the duty to protect.  The 
treaty bodies describe the duty to protect against human rights violations as being part of the 
duty to ensure enjoyment of rights.  States have positive obligations to prevent and punish third 
party interference with the enjoyment of rights.11  Failure to abide by these obligations may 
amount to a violation of the State’s treaty obligations.12  An examination of the treaties and treaty 
bodies’ commentary and jurisprudence (as will be discussed below) confirms that the duty to 
protect includes preventing corporations - both national and transnational, publicly or privately 
owned - from breaching rights and taking steps to punish them and provide reparation to victims 
when they do so. 

8. Unlike secondary rules of State attribution, the duty to protect has been interpreted by the 
treaty bodies to be a substantive duty which will only be breached if the State fails to take steps 
to prevent and punish abuse.13  Where the State does act to fulfil its positive obligations by the 
adoption of all reasonable measures which could be expected in the circumstances but is still 
unable to prevent interference, it is unlikely to be considered to have breached any treaty 
obligations - it will not be held responsible for corporate abuse per se. 

                                                      

11  CAT requires instigation, consent or acquiescence of a public official or other person acting in 
an official capacity to an act of torture in order for the Convention to apply.  This means the duty 
to protect only arises from that Convention where the third party abuse has somehow been 
instigated, acquiesced in or consented to by the State.  However, “acquiescence” has been 
interpreted quite broadly so that the State’s failure to police abuses by non-State actors may 
amount to acquiescence. 

12  For example, CESCR general comment 18 on the right to work explains that violations of the 
duty to protect could include the failure to “regulate the activities of individuals, groups or 
corporations so as to prevent them from violating the right to work of others”.  General 
comment 18, ‘The Right to Work’, UN Doc. E/C.12/GC/18, adopted 24 November 2005 at 
para. 35.  (Hereinafter referred to as CESCR general comment 18.) 

13  The secondary rules of State responsibility are beyond the scope of this addendum.  Suffice 
to say that the State may be held accountable where corporations perform public functions or 
are state-controlled.  See the International Law Commission’s articles on “Responsibility 
of States for Internationally Wrongful Acts”, adopted in November 2001 by the ILC 
(UN Doc. A/56/10 2001) and taken note of by the United Nations General Assembly (Res 56/83); 
both available at http://daccessdds.un.org/doc/UNDOC/GEN/N01/477/97/ 
PDF/N0147797.pdf?OpenElement.  For detailed commentary, see James Crawford, “The 
International Law Commission’s Articles on State Responsibility” (Cambridge:  CUP, 2002). 
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9. The Human Rights Committee (HRC), which monitors the implementation of the ICCPR, 
refers specifically to the need to act with “due diligence” in fulfilling the duty to protect.14  

However, while the Committee on the Elimination against Women (CEDAW) has also adopted 
the concept, mainly in relation to violence against women,15 other treaty body references are 
more piecemeal and do not suggest that the concept is widely used within the United Nations 
treaty bodies system. 

10. The emphasis on the duty to protect does not mean that other State duties usually 
associated with human rights, such as the duties to respect, promote and fulfil, are irrelevant to 
strengthening corporate responsibility and accountability.  Indeed, the Committee on Economic, 
Social and Cultural Rights (CESCR) has confirmed that the States parties can violate the duty to 
respect if they fail to take into account their Covenant obligations “when entering into bilateral 
or multilateral agreements with other States, international organizations and other entities such as 
multinational entities.”16  States can also be found to breach the duty to respect if State-owned or 

                                                      

14  General comment No. 31, ‘The Nature of the General Legal Obligation Imposed on States 
Parties to the Covenant’, adopted 29 March 2004 (80th Session), at para. 8, reproduced in 
‘Compilation of General Comments and general recommendations Adopted by Human Rights 
Treaty Bodies’, UN Doc. HRI/GEN/1/Rev.7, 12 May 2004, at 192.  (Hereinafter referred to as “UN 
Human Rights Compilation”) (General comment hereinafter referred to as HRC general comment 
31).  The concept of “due diligence” as applied to human rights law is generally associated with 
the Inter-American Court of Human Rights’ decision in Velasquez Rodriguez which confirmed that 
States could be held responsible for private acts where they fail to act with “due diligence” to 
prevent or respond to violations.  Velasquez Rodriguez Case, Judgment of July 29, 1988, Inter-
Am.Ct.H.R. (Ser. C) No. 4 (1988) paragraphs 166-174.  The case concerned violations by State 
sponsored forces but the opinion notes that States have similar obligations to prevent or respond to 
private acts not directly attributable to the State.  See at para. 172:  “An illegal act which violates 
human rights and which is initially not directly imputable to a State (for example, because it is the 
act of a private person or because the person responsible has not been identified) can lead to 
international responsibility of the state, not because of the act itself, but because of the lack of due 
diligence to prevent the violation or to respond to it as required by the Convention …” 

15  For example, see general recommendation 19, ‘Violence against women’, 11th Session (1992) at 
para. 9, UN Human Rights Compilation at 246.  (Hereinafter referred to as CEDAW general 
recommendation 19.)  The Committee refers to article 2 (e) of the Convention which calls on States 
to take all appropriate measures to eliminate discrimination by any person, organization or 
enterprise and provides that “under general international law and specific human rights covenants, 
States may also be responsible for private acts if they fail to act with due diligence to prevent 
violations of rights or to investigate and punish acts of violence, and for providing compensation”. 

16  CESCR general comment 18, at para. 33. 
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controlled enterprises or other companies exercising public functions (in situations where their 
acts may be attributed to the State) do not refrain from abuse or if the State has laws or policies 
which facilitate abuse by business enterprises.17  Furthermore, the treaty bodies suggest that it is 
important for States to promote human rights awareness for business enterprises. 

II.  REFERENCES TO BUSINESS ENTERPRISES 

11. This Part focuses on treaty provisions and treaty body commentaries which explicitly and 
implicitly refer to State obligations in relation to acts by business enterprises, including particular 
sectors or industries.  Implicit references are considered to be where the treaties or treaty bodies 
refer generally to the duty to protect against third party abuse and it can be implied that corporate 
abuse must also be prevented. 

A.  Treaties 

12. References to business enterprises in the actual treaties are not very common.  When 
treaties do refer to business, they tend to mention particular sectors rather than generally 
referring to private business.  There are exceptions, however, with the newer treaties being more 
explicit in their references to business. 

13. Of the older treaties, CEDAW is most explicit in referring to business by requiring States 
in article 2 (e) to take all appropriate measures to eliminate discrimination against women by any 
enterprise.  In relation to more recently adopted treaties, the Optional Protocol to the CRC on the 
Sale of Children, Child Prostitution and Child Pornography (OPSC), adopted in May 2000, 
requires States to prohibit practices such as the sale of children, child prostitution and child 
pornography, including taking action against “legal persons” where appropriate.18  The ICRPD 
(which has not yet been researched in detail for the purposes of this project), adopted in 
December 2006, is the most explicit and refers directly to both private enterprises and private 
entities.  For example, article 4 requires States parties “to take all appropriate measures to 
eliminate discrimination on the basis of disability by any person, organization or private 
enterprise.”  Article 9 requires that States ensure private entities offering public services and 
facilities “take into account” accessibility to persons with disabilities. 

14. The treaties are also increasingly referring to particular sectors, implying that the State 
must regulate and adjudicate the acts of business enterprises in those sectors.  Starting with the 
older treaties, article 5 (f) of ICERD requires States parties to undertake to prohibit and eliminate 

                                                      

17  See note 15. 

18  See art. 3 (4) OPSC.  Note that the CRC report will also briefly discuss the Optional Protocol on 
the Involvement of Children in Armed Conflict (OPAC).  It was considered less relevant for this 
addendum as unlike the OPSC it does not specifically mention legal persons or commercial 
industries. 
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racial discrimination in the right of access to places or services intended for use by the general 
public, including transport, hotels, restaurants, cafes and theatres.  As explained further below, 
the Committee on the Elimination of Racial Discrimination (CERD) has interpreted this 
provision as requiring States to regulate so as to prevent private owners of such facilities 
from engaging in racial discrimination.  Article 13 (b) of CEDAW seems to necessitate 
regulation of the banking industry by requiring States to eliminate discrimination in economic 
and social life, including concerning the right to bank loans, mortgages and other forms of 
financial credit.  Similarly, article 14 (2) (g) requires States to take appropriate measures to 
ensure equal rights for rural women, including access to agricultural credit and loans and 
marketing facilities. 

15. Article 17 (a) of the CRC requires States to encourage the mass media to disseminate 
information of social and cultural benefit to children.19  Furthermore, the Preamble to the OPSC 
specifically expresses concern about sex tourism and the availability of child pornography on 
the Internet.  It also stresses the importance of closer cooperation between governments and the 
Internet industry in combating child pornography. 

16. There are a number of ways in which the treaties implicitly require States to protect 
against corporate abuse.  First, some of the treaties specifically require States to regulate the acts 
of third parties or organizations, which - unless explicitly stated otherwise - may include 
business enterprises, depending on the particular context.  For example, article 2 (1) (d) of 
ICERD requires States to prohibit and end racial discrimination by any “persons, group or 
organization”.  Article 16 (2) of the ICRMW provides that migrant workers and members of their 
families are entitled to “effective protection” by States parties against “violence, physical injury, 
threats and intimidation, whether by public officials or by private individuals, groups or 
institutions”. 

17. Second, a treaty may require particular State actions to protect rights which would be 
difficult to fulfil without regulation or adjudication of the acts of third parties, including business 
enterprises.  For example, a State’s duty to ensure the enjoyment of rights under a treaty may 
require that the State takes appropriate or effective measures, including proscriptive legislation 
and sanctions, to prevent abuse.20  Indeed, such directions often concern rights which relate to 
certain contexts and situations in which business enterprises are so closely involved that it is 
unlikely the State could fulfil its obligations without regulating these entities.  Examples 

                                                      

19  The CRC also requires some monitoring of private social welfare institutions and educational 
institutions (the latter are also mentioned in CEDAW and ICESCR) but this is not explored in 
detail here as such institutions are not considered as falling within the mandate’s conception of 
business enterprises. 

20  Examples abound from the treaties and appear in the individual treaty reports.  
Once finalized, all reports will be made available at http://www.business-humanrights.org/ 
Gettingstarted/UNSpecialRepresentative. 
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include provisions dealing with employment situations and access to services 
without discrimination.21  The treaty bodies tend to interpret these provisions as including 
a requirement for States to protect against abuse by all third parties, including business 
enterprises. 

B.  Treaty body commentaries 

(i) General comments and recommendations22 

18. There are no general comments or recommendations focusing solely on States’ duties to 
protect rights in the context of corporate activities - rather, they tend to refer to business 
enterprises as part of discussions regarding various rights or vulnerable groups requiring 
protection.  General comments and recommendations in this context tend to mention specific 
business sectors, such as the extractive industry or pharmaceutical companies.  In addition, many 
general comments and recommendations refer to protection against corporate abuse in broad 
terms, for instance by confirming State duties to protect against abuse by “the private sector”, 
“the labour market”, “employment”, “the informal sector”, or in relation to “privately provided 
services”.23 

19. Beginning with the more explicit references, general comments from CESCR dealing 
with the right to work, the right to health, and the right to water specifically confirm the State’s 
duty to protect against abuse by business enterprises.24  In fact, every CESCR general comment 
since general comment 12 on the right to adequate food in 1999 asserts, usually explicitly, that in 
order to fulfil the duty to protect States must regulate and adjudicate the acts of business 
enterprises. 

                                                      

21  See for example OPSC art. 3; CRC art. 3(3), 19 and 32; and ICERD art. 2(1)(d) and 5(f). 

22  Only general comments or recommendations relating to ICESCR, ICERD, CEDAW, the CRC 
and the ICCPR are discussed.  The CMW has not yet published any general comments and CAT 
only has one general comment which is not relevant to this research (see general comment No. 1, 
‘Implementation of article 3 of the Convention in the context of article 22’, 27 November 1997, 
contained in annex IX of UN Doc. A/53/44 and UN Human Rights Compilation at 291. 

23  These terms are used by CESCR, CERD, CEDAW, and CRC in their general comments. 

24  See CESCR general comment 18, at para. 35; general comment 15, ‘The Right to Water (arts. 11 
and 12)’, adopted 26 November 2002, at para. 23, UN Human Rights Compilation at 106 
(Hereinafter referred to as CESCR general comment 15); and general comment 14, ‘The Right to 
the Highest Attainable Standard of Health (Art. 12)’, adopted 11 August 2000, at para. 35, UN 
Human Rights Compilation at 86.  (Hereinafter referred to as CESCR general comment 14.) 
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20. General comments from the Committee on the Rights of the Child (CRC) also highlight 
that the State has ultimate responsibility for preventing abuse by the private sector, including 
business enterprises.25  For example, general comment 5 on measures of implementation 
confirms that “the process of privatization of services can have a serious impact on the 
recognition and realization of children’s rights”,26 and that even where services have been 
privatized, the State must ensure private sector compliance with the convention.27  The 
Committee specifically defines the phrase “private sector” as including businesses.28  The most 
recent general recommendation from CEDAW confirms the Committee’s view that States must 
protect women against discrimination by private enterprises in the public as well as private 
spheres.29 

21. Some general comments also refer to specific business sectors.  For example, CESCR 
general comment 15 on the right to water focuses on public and private water providers, 
stressing that the “obligation to protect requires States parties to prevent third parties from 
interfering in any way with the enjoyment to the right to water.  Third parties include 
individuals, groups, corporations and other entities as well as agents acting under their 
authority.”30  General comment 14 on the right to the highest attainable standard of health 

                                                      

25  See generally:  general comment No. 1, ‘The aims of education’, 26th Session (2001) at 
para. 21, UN Human Rights Compilation at 294 (Hereinafter referred to as CRC general comment 
1); general comment No. 4, ‘Adolescent health and development in the context of the Convention 
on the Rights of the Child’, 33rd Session (2003), at para. 18, UN Human Rights Compilation at 
231 (Hereinafter referred to as CRC general comment 4); general comment No. 5, ‘General 
measures of implementation of the Convention on the Rights of the Child (arts. 4, 42 and 44, para. 
6)’, 34th Session (2003) at paras. 43-44, UN Human Rights Compilation at 332 (Hereinafter 
referred to as CRC general comment 5); and general comment No. 7, ‘Implementing child rights in 
early childhood’, UN Doc. CRC/C/GC/7/Rev.1, 20 September 2006 at para. 36.  (Hereinafter 
referred to as CRC general comment 7.) 

26  CRC general comment 5, at para. 42.  Indeed, in 2002 the Committee held a General Day of 
Discussion on “The private sector as service provider and its role in implementing child rights”.  
General comment 5 incorporates recommendations from that discussion.  For the recommendations 
see:  Committee on the Rights of the Child, Report on its thirty-first session, September-October 
2002, Day of General Discussion on “The private sector as service provider and its role in 
implementing child rights”, paras. 630-653. 

27  CRC general comment 5, at paras. 43-44. 

28  Id. at para. 42. 

29  CEDAW general recommendation 25, ‘article 4, paragraph 1, of the Convention (temporary 
special measures)’, 30th session (2004), at paras. 7, 29, 31 and 32, UN Human Rights Compilation 
at 282. 

30  CESCR general comment 15, at para. 23. 
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discusses food and medicine manufacturers and the extractive and manufacturing industries.  For 
example, it provides that the duty to protect includes “the duties of States … to control the 
marketing of medical equipment and medicines by third parties”31 and highlights that the State 
could violate the duty to protect if among other things it fails to regulate the activities of 
corporations; protect consumers and workers; “discourage production, marketing and 
consumption of tobacco, narcotics and other harmful substances” and “enact or enforce laws to 
prevent the pollution of water, air and soil by extractive and manufacturing industries”.32 

22. Similarly, the CRC mentions the need to “regulate or prohibit information on and 
marketing of substances such as alcohol and tobacco, particularly when it targets children and 
adolescents”.33  And in general comment 28 on the equality of rights between men and women, 
the HRC said that States should “take the lead in implementing all measures necessary to 
eliminate discrimination against women in all fields, for example by prohibiting discrimination 
by private actors in areas such as employment, education, political activities and the provision of 
accommodation, goods and services”.34 

23. Among other things, CERD has focused on companies involved in major infrastructure 
and extractives projects affecting indigenous peoples.  For example, general recommendation 23 
on the rights of indigenous peoples notes that indigenous peoples have lost resources to 
commercial companies and calls for recognition and protection of indigenous people’s rights to 
“own, develop, control and use their communal lands, territories and resources”.35  Where 
deprivation of land or resources does occur, States should “take steps to return those lands and 
territories”.36  The implication is that States are obliged to regulate and adjudicate the acts of 
commercial companies to prevent abuse of rights enjoyed by indigenous peoples and to ensure 
effective remedies, including reparation, where necessary. 

24. Further, CERD general recommendation 27 on discrimination against the Roma notes 
that States should “encourage awareness among professionals of all media” regarding the need to 
avoid dissemination of prejudicial material and even recommends that States encourage 

                                                      

31  CESCR general comment 14, at para. 35. 

32  Id. at paras. 35 and 51. 

33  CRC general comment 4, at para. 25. 

34  HRC general comment 28, ‘general comment No. 28:  article 3 (The equality of rights between 
men and women)’, adopted 29 March 20000 (68th Session) at para. 31, UN Human Rights 
Compilation at 178.  (Hereinafter referred to as HRC general comment 28.) 

35  General recommendation XXIII on the rights of indigenous peoples, 51st Session (1997), at 
paras. 3 and 5, UN Human Rights Compilation at 215.  (Hereinafter referred to as CERD general 
recommendation 23.) 

36  CERD general recommendation 23, at para. 5. 
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self-monitoring by the media, including codes of conduct to avoid racial discrimination or biased 
language.37  CERD general recommendation 29 on article 1 (1) of the Convention recommends 
that States, as appropriate, adopt measures “against public bodies, private companies and other 
associations that investigate the descent background of applicants for employment”.38 

25. CEDAW general recommendations reference States’ duties to prevent abuse by private 
health-care providers,39 private organizations,40 private sector agencies,41 enterprises (including 
those owned by family members),42 the labour market43 and the media.44  The CRC general 
comments contain directions to States regarding the mass media and the “working environment” 
(including the entertainment industry).45 

26. Finally, as suggested above, general comments and recommendations also confirm more 
generally that States have duties to protect against abuse by non-state actors, describing such 

                                                      

37  General recommendation XXVII on discrimination against Roma, 57th Session (2000) at paras. 
37 and 40, UN Human Rights Compilation at 219.  (Hereinafter referred to as CERD general 
recommendation 27.) 

38  General recommendation XXIX on article 1, paragraph 1, of the Convention 
(Descent), 61st Session (2002) at para. 38, UN Human Rights Compilation at 226.  Other examples 
can be found in the ICERD report, available at 
http://www.business-humanrights.org/Gettingstarted/UNSpecialRepresentative. 

39  General recommendation 24, ‘article 12 of the Convention (women and health)’, 20th Session 
(1999), at para. 14, UN Human Rights Compilation at 274.  (Hereinafter referred to as CEDAW 
general recommendation 24.) 

40  Id. at paras. 15, 31 (d) and (e).  See also general recommendation 23, ‘Political and public life’, 
16th Session (1997) at para. 29, UN Human Rights Compilation at 263. 

41  CEDAW general recommendation 24, at para. 17. 

42  CEDAW general recommendation 19, at para. 9.  See also CEDAW general recommendation 16, 
‘Unpaid women workers in rural and urban family enterprises’, 10th Session (1991) at paras. 2 and 
5 (c), UN Human Rights Compilation at 244. 

43  CEDAW general recommendation 19, at paras. 24 (j) and 24 (t).  See also CEDAW general 
recommendation 13, ‘Equal remuneration for work of equal value’ 8th Session (1989) at para. 3, 
UN Human Rights Compilation at 240; CEDAW general recommendation 12, ‘Violence against 
women’, 8th Session (1989) at para. 1, UN Human Rights Compilation at 240. 

44  CEDAW general recommendation 19, at para. 24 (d). 

45  In relation to state duties regarding the mass media, see:  CRC general comment 1, at para. 21; 
in relation to the working environment see:  CRC general comment 4, at para. 18; in relation to the 
entertainment industry, see:  CRC general comment 7, at para. 36. 
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actors in a number of ways, including “third parties”, “private actors”, “private entities”, “legal 
persons” and “private agencies”.  Unless stated otherwise, the treaty bodies’ use of these terms 
implies that States must take action against abuse by a broad range of non-State actors, including 
business enterprises. 

27. A good example in this respect is the HRC’s most recent general comment 31 on the 
nature of the general legal obligation imposed on States parties to the Covenant, which contains 
strong wording about the duty to protect against violations by private persons or entities.46  It 
says that “the positive obligations on States Parties to ensure Covenant rights will only be fully 
discharged if individuals are protected by the State, not just against violations of Covenant rights 
by its agents, but also against acts committed by private persons or entities…”47  The HRC 
confirms that States could breach their Covenant obligations where they permit or fail “to take 
appropriate measures or to exercise due diligence to prevent, punish, investigate or redress the 
harm caused by such acts by private persons or entities”.48  Other general comments from the 
HRC also implicitly refer to corporations by confirming the State’s duty to protect against private 
actions and abuses by “private agencies”, “legal persons” and “private bodies”.49 

(ii) Concluding observations 

28. Concluding observations contain the treaty bodies’ responses to States parties’ periodic 
reports on their compliance with the relevant treaty.  They provide general guidance as well as 
recommendations on specific issues of concern, which may relate to State obligations regarding 
the activities of particular businesses or sectors operating in the State. 

29. When issues before the treaty bodies involve activities related to business activity, 
concluding observations often contain general expressions of concern about such activities, 
rather than specifying whether or how States are expected to regulate or adjudicate the entities 
behind those activities.50  The Committees’ focus is on the protection of rights - whether the 
violation is caused by a State organ, a business entity or any other private actor seems less 

                                                      

46  HRC general comment No. 31, at para. 8. 

47  Id. 

48  Id. 

49  In relation to States’ duties regarding acts by natural or legal persons and private individuals or 
bodies, see HRC general comment 16, ‘article 17 (Right to privacy)’, 8 April 1988 (32nd Session) 
at paras. 1 and 10, UN Human Rights Compilation at 142; in relation to acts by private persons or 
bodies see general comment 18, ‘Non-discrimination’, 10 November 1989 (37th Session) at para. 
9, UN Human Rights Compilation at 146; in relation to acts by private agencies in all fields, the 
private sector and private practices see HRC general comment 28, at paras. 4, 20 and 31. 

50  This should be contrasted to discussions about labour rights, in which the Committees regularly 
provide directions as to which measures which must be taken to protect against abuse by 
employers. 
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relevant than the result (the protection and promotion of human rights).51  Yet expressions of 
concern from the Committees about corporate activities strongly imply that in order to achieve 
this result, States are expected to take steps to regulate and adjudicate the acts of business 
enterprises involved in such activities. 

30. The following table provides examples of the various types of business enterprises/ 
sectors referred to in concluding observations.52  The fact that the Committees have referred to 
particular sectors should not be taken as a sign that they do not consider States responsible for 
protecting against abuse by other types of enterprises.  On the contrary, Committees may 
examine States’ obligations in relation to any corporate act in any field of activity. 

Treaty Sectors/industries 
ICCPR Labour market, commercial and agricultural sectors (including the cotton 

industry), logging and mining concessions and media. 
ICESCR Labour market, private prisons, natural resource extracting companies 

(including transnational companies), “mineral, timber and other 
commercial interests”, development projects, private social security 
schemes and funds, private health-care system and private organizations 
using public funds. 

ICERD Extractive and forestry industries, transnational corporations, large 
business ventures (particularly in indigenous areas), media and 
communication networks, private employers, private banks, housing 
agencies, hotels, restaurants and cafés. 

CEDAW Private companies, public companies, private enterprises, business, 
labour market, private sector, media and advertising agencies, credit 
facilities, media, service sector, agricultural sector and informal sector, 
maquila (textile) industries, sex industry, public joint stock companies 
and private industry. 

CRC, OPSC Radio and television broadcasters, educational institutions, childcare 
professionals, institutions for mental illness, legal persons, Internet 
service providers, private adoption houses, private institutions, labour 
market, informal sector (including agriculture, small scale family 
enterprises and domestic service) and private sector. 

ICRMW Agricultural sector 
CAT Privately operated detention facilities 

 

                                                      

51  Although the conditions of finding State responsibility may differ depending on the source of 
the violation. 

52  See individual reports for exact references. 
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31. Many concluding observations also refer generally to the need to protect against abuse by 
employers, especially in order to prevent and punish forced labour, unsafe working conditions 
and discrimination.  Most of these recommendations are drafted broadly so that they require 
action against both private and public employers. 

32. Further, concluding observations from CESCR, CERD and CEDAW in particular tend to 
express concern about major infrastructure development and extractives projects affecting 
indigenous peoples.  While the Committees do not always specify that the State should take steps 
to regulate and adjudicate the activities of companies involved in such projects, the implication 
appears to be that they should do so in order to address the Committees’ concerns.53 

33. Concluding observations also highlight that States are responsible for abuses associated 
with both privately and publicly run detention facilities.54 

(iii) Decisions under individual communications  

34. The ICCPR, CAT, ICERD, CEDAW and ICRMW all have associated individual 
complaints mechanisms for alleged violations by a State party of rights under its jurisdiction.55 

35. Both the HRC and CERD have shown a willingness to declare admissible 
communications concerning a State’s failure to protect against abuse by business enterprises.  

                                                      

53  For example, CERD’s concluding observations in relation to the protection of indigenous 
peoples apply to cases of both public and private extractive companies active in indigenous areas.  
Even when private mining companies seem to be the main cause of environmental pollution in 
indigenous areas, CERD emphasizes the State obligation to remedy any health or environmental 
damage in this respect, without mentioning the need to adjudicate the company.  This does not 
necessarily mean that States should not adjudicate companies.  It means that what is most 
important is the protection of rights and redress for any violation thereof.  See ICERD Report, Part 
III(A), available at http://www.business-humanrights.org/ Gettingstarted/UNSpecialRepresentative 

54  In relation to concerns about violations of the right to life and prohibition against torture by 
contractors acting on behalf of the state, see HRC, concluding observations, United States, 
UN Doc. CCPR/C/USA/CO/3/Rev.1, 18 December 2006, at para. 14;  CAT concluding 
observations, UN Doc. CAT/C/USA/CO/2, 25 July 2006, at para. 36.  In relation to working 
conditions in private prisons, see for example, CESCR:  concluding observations, Luxembourg, 
UN Doc. E/C.12/1/Add.86, 23 May 2003, at paras. 20 and 32. 

55  At the time of writing, analysis of the CEDAW and CAT decisions remained incomplete so the 
trends in this section only apply to the ICCPR (under the First Optional Protocol) and ICERD 
procedures.  The ICRMW procedure is not yet operative.  References to ICERD trends relate to 
Individual Communications and Decisions under Early Warning Measures and Urgent Procedures. 
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Indeed, the HRC has rejected arguments from States that such communications are inadmissible, 
making it clear that the State may be held responsible under the First Optional Protocol for 
failing to protect against third party abuse.56 

36. The HRC communications concerning business enterprises tend to involve discrimination 
by companies in their roles as employers or complaints regarding interference with the rights of 
indigenous peoples by mining, logging and property development companies.57  Similarly, 
CERD communications in this area mainly relate to racial discrimination by various private 
companies, such as textile, construction or insurance companies, and in relation to access to 
services, such as banking/lending services, recreational venues and private housing agencies.58  
Further, Decisions under Early Warning Measures and Urgent Procedures have expressed 
concern about large scale mining operations and companies, including multinationals. 

C.  Trends 

37. The above analysis highlights the ever-increasing recognition by the treaty bodies of 
States’ obligations to protect against human rights abuses arising from corporate activities, 
especially in the last five to ten years.  For example, of the eight CESCR general comments 
which explicitly refer to business enterprises, it is the four most recent (with a date range 
of 1999-2005) which most strongly identify a duty to protect in relation to corporations.  And 
nearly all of the Committee’s general comments since 1999 discuss the duty to protect as 
requiring State action against abuse by third parties.  Further, the HRC’s most explicit statement 
on the duty to protect in relation to private entities comes from 2004. 

38. The treaty body commentaries together with newly adopted treaties expressly mentioning 
State duties regarding business activities indicate the emergence of a concrete duty for States to 
prevent and punish a wide range of corporate abuse, where failure to do so will be considered a 
violation of treaty obligations. 

                                                      

56  See individual report for the ICCPR and Arenz et al v. Germany, communication 1138/2001, UN 
Doc. CCPR/C/80/D/1138/2002, 29 April 2004, at para 8.5 and Cabal and Pasini Bertran v. 
Australia, communication 1020/2001, UN Doc. CCPR/C/78/D/1020/2001, 19 September 2003, at 
para. 7.2, where the HRC commented on the admissibility of claims relating to private abuse even 
though the state itself did not appear to base admissibility challenges on this issue. 

57  See for example Love et al. v. Australia, communication 983/2001, UN Doc. 
CCPR/C/77/983/2001, 28 April 2003; Hopu and Bessert v. France, communication 549/1993, UN 
Doc. CCPR/C/60/D/549/1993/Rev.1, 29 December 1997; Ilmari Länsman et al. v. Finland, 
communication 511/1992, UN Doc. CCPR/C/52/D/511/1992, 8 November 1994; and Chief Bernard 
Ominayak and the Lubicon Lake Band v. Canada, communication 167/1984, UN Doc. 
CCPR/C/38/D/167/1984, 10 May 1990. 

58  See ICERD report available at http://www.business-humanrights.org/Gettingstarted/ 
UNSpecialRepresentative. 
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III.  MEASURES STATES ARE REQUIRED TO TAKE 

A.  Monitoring 

39. The State’s duty to take steps to prevent and punish abuse may necessitate a variety of 
measures.  In particular, the treaty bodies require in most cases that abuse is prohibited by law, 
that alleged violations are properly investigated, that the State brings perpetrators to justice and 
that victims are provided with an effective remedy. 

40. The treaty bodies also highlight the importance of consistent, independent monitoring by 
States of third party compliance, even before abuse has been alleged.  For example, CESCR 
requires that States put in place effective monitoring mechanisms in the labour context and in 
relation to privatized social services.59  Such mechanisms must be properly equipped and 
resourced.60  It also appears that States’ reporting obligations require monitoring of corporate 
conduct, particularly privatized business entities providing social services.  Indeed, CEDAW 
maintains that “States parties should report on how public and private health care providers 
meet their duties to respect women's rights to have access to health care”.61  CERD has 
recommended that independent monitoring bodies be set up to conduct environmental 
impact assessments before any operating license is issued, as well as health and safety checks 
on the sites of gold mining activities.62  Furthermore, the obligation to ensure effective 

                                                      

59  See general comment 16, ‘The equal right of men and women to the enjoyment of all economic, 
social and cultural rights (art. 3 of the International Covenant on Economic, Social and Cultural 
Rights)’, UN Doc. E/C.12/2005/4, 11 August 2005 at para. 24 (Hereinafter referred to as CESCR 
general comment 16); CESCR general comment 15, at para. 24.  See also CRC general comment 7, 
at para. 32 (in relation to the private service providers).  The Committee “reminds States Parties 
that they have an obligation to monitor and regulate the quality of provision to ensure that 
children’s rights are protected and their best interests served”. 

60  See for example CESCR concluding observations for Bosnia and Herzegovina, 
UN Doc. E/C.12/BIH/CO/1, 24 January 2006, at para. 36; Uzbekistan, UN Doc. 
E/C.12/UZB/CO.1, 24 January 2006, at para. 51; China, UN Doc. E/C.12/1/Add.107, 13 May 2005, 
at para. 53; Malta, UN Doc. E/C.12/1/Add.101, 14 December 2004, at para. 16; Ecuador, 
UN Doc. E/C.12/1/Add.100, 7 June 2004, at para. 41; Spain, UN Doc. E/C.12/1.Add.99, 
7 June 2004, at para. 31; Guatemala, UN Doc. E/C.12/1/Add.93, 12 December 2003, at paras. 15 
and 33; and Russian Federation, UN Doc. E/C.12/1/Add.94, 12 December 2003, at para. 47. 

61  CEDAW general recommendation 24, at para. 14. 

62  See for example CERD concluding observations, Suriname, UN Doc. CERD/C/64/CO/9, 
28 April 2004, at para. 15. 
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participation of indigenous peoples in infrastructure development decisions implies that 
States must monitor whether participating business enterprises are consulting with such 
communities.63 

41. National Human Rights Institutions (NHRIs) are seen as important players in relation to 
monitoring third party compliance in general.64  Some treaty bodies have now also recognized 
that it is important for such institutions to consider complaints and issues in relation to “private 
actors and entities”.65 

B.  Regulation 

42. Most treaties impose obligations on States to adopt legislative measures as a means to 
ensure enjoyment of rights.  Consequently, the treaty bodies have generally confirmed that 
adopting appropriate legislation to prevent and address third party abuse is among States’ 
minimum obligations under the treaties in order to fulfil the duty to protect.66 

43. The treaty bodies generally do not specify the required content of legislation or other 
forms of regulation.  It is more common for commentaries simply to refer to the State’s 
obligation to take legislative measures to prevent abuse.  This follows from the treaties 
themselves which give States some latitude in deciding how to implement provisions.  
Nevertheless, the treaty bodies have given some specific guidance in relation to the protection 
of specific rights or concerning specific sectors. 

44. The role of legislation in relation to corporate activities is discussed most frequently in 
relation to the employment context.  The treaty bodies confirm that, inter alia, States must 
legislate to prohibit discrimination, forced labour, child labour and unsafe working conditions.  

                                                      

63  See for example, HRC:  general comment 23, ‘Article 27 (Rights of minorities)’, 8 April 1994 
(50th Session), at para. 7, UN Human Rights Compilation at 158 (Hereinafter referred to as HRC 
general comment 23); and CERD general recommendation 23, at para. 4 (d). 

64  See for example, CESCR general comment 16, at paras. 19 and 38; and CESCR general 
comment 15, at paragraph 28 (i). 

65  CRC:  general comment No. 2, ‘The role of independent national human rights institutions 
in the promotion and protection of the rights of the child’, 31st Session (2002) at para. 9, 
UN Human Rights Compilation at 301. 

66  Note that this section provides trends in relation to the treaty bodies’ recommendations to States 
on how to best regulate the acts of business enterprises so as to prevent abuse.  Neither it nor the 
next section on adjudication is intended as a general analysis of treaty implementation in domestic 
systems. 
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Legislation is also seen as key in relation to discrimination in access to services and protection 
against industrial accidents or actions likely to jeopardize rights related to health and living 
conditions.  Indeed, CESCR has highlighted that legislation may be “indispensable” for 
protection in relation to non-discrimination more generally and in relation to health.67  And its 
general comment 15 specifically refers to the need to restrain third parties, including 
corporations, from interfering with the right to water and provides that a State could violate the 
duty to protect by failing to “enact or enforce laws to prevent the contamination and inequitable 
extraction of water”.68 

45. States are expected to take legislative or administrative measures to protect local 
communities and prevent violations by business enterprises in the course of conducting large 
infrastructure or mining projects, particularly those affecting indigenous peoples.69  In this 
respect, CERD emphasized that:  “Development objectives are no justification for 
encroachments on human rights, and that along with the right to exploit natural resources there 
are specific, concomitant obligations towards the local population.”70 

46. Accordingly, treaty bodies have recommended various measures, such as: 

• States should adopt a legislative framework that clearly sets forth the broad principles 
governing exploitation of land, including the obligation to abide by strict 
environmental standards and equitable revenue distribution.71 

                                                      

67  General comment 3, ‘The nature of States parties’ obligations (art. 2, para. 1, of the Covenant)’, 
5th Session (1990) at para. 3, UN Human Rights Compilation at 15.  See also general comment 5, 
‘Persons with disabilities’, 11th Session (1994) at para. 16, UN Human Rights Compilation at 25 
(Hereinafter referred to as CESCR general comment 5) and general comment 7, ‘The right to 
adequate housing (art. 11 (1) of the Covenant):  Forced evictions’, 60th Session (1997) at paras.  
8-9, UN Human Rights Compilation at 46. 

68  CESCR general comment 15, at para. 44 (b). 

69  See for example CESCR concluding observations, Ecuador, UN Doc. E/C.12/1/Add.100, 7 April 
2004, at paras. 12 and 35.  For an example not specifically mentioning indigenous peoples but 
referring to the enforcement of laws and regulations prohibiting forced evictions in the context of 
rural and urban development projects, see CESCR concluding observations, China, UN Doc. 
E/C.12/1/Add.107, 13 May 2005, at paras. 31 and 61. 

70  CERD concluding observations, Suriname, UN Doc. CERD/C/64/CO/9, 28 April 2004, at  
para. 15. 

71  See CERD concluding observations for Suriname, UN Doc. CERD/C/64/CO/9, 28 April 2004, at 
para. 15; and Nigeria, UN Doc. CERD/C/NGA/CO/18, 1 November 2005, at para. 19. 



A/HRC/4/35/Add.1 
Page 24 

 

• States should gather information on and monitor the possible environmental effects of 
large development or mining projects before they get underway.72 

• Rules and procedures should also be put in place to ensure the right of affected 
communities, especially indigenous peoples, to participate in decisions related to 
these projects,73 including ensuring that their free and informed consent is sought 
before allowing a development project to start.74 

47. Some Committees appear to have introduced a balancing test in relation to rights held by 
individuals related to their involvement in business enterprises.  Such rights include those 
relating to the protection of moral and material interests resulting from scientific, literary or 
artistic productions.75  For example, CESCR has said that States parties must prevent 
unreasonably high medicine, food and education costs resulting from protecting intellectual 
property.76  Products should be denied patentability where “commercialization would jeopardize 
the full realization” of other rights.77  The Committee even suggests human rights impact 
assessments before increasing intellectual property protection.  The implication from all of these 
statements is that States must regulate intellectual property rights holders (including those 
claiming rights as part of their participation in business enterprises) to protect other rights. 

 

 

                                                      

72  See for example CESCR concluding observations, China, UN Doc. E/C.12/1/Add.107, 13 May 
2005, at para. 63 where the Committee requested China to include detailed information in its next 
report on “environmental policies formulated by the State party, in particular, policies to reduce 
atmospheric pollution, and to evaluate the impact of large infrastructure development projects on 
the environment”.  It is difficult to see how China could evaluate such impacts without seeking 
information from participating business enterprises, whether privately or publicly owned.  See also 
CERD concluding observations for Suriname, UN Doc. CERD/C/64/CO/9, 28 April 2004, at para. 
15; and Guyana, UN Doc. CERD/C/GUY/CO/14, 4 April 2006, at para. 19. 

73  See CERD concluding observations, Guatemala, UN Doc. CERD/C/GTM/CO/11, 15 May 2006, 
at para. 19. 

74  See generally CERD general recommendation 23.  It is hard to see how such measures could be 
implemented without some form of regulation of companies and monitoring of their actions. 

75  This right is expressly recognized in art. 15 (1) (c) of ICESCR. 

76  General comment 17, ‘The right of everyone to benefit from the protection of the 
moral and material interests resulting from any scientific, literary or artistic production of which he 
or she is the author (article 15, paragraph 1 (c), of the Covenant)’, UN Doc. E/C.12/GC/17, 12 
January 2006, at para. 35.  (Hereinafter referred to as CESCR general comment 17.) 

77  Id. 
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48. Some of the treaty bodies require “temporary special measures” in an effort to facilitate 
equal participation in various aspects of society.  Assorted measures are suggested in this 
respect, such as legislative measures (the adoption and implementation of a national strategy, 
programs and projects to ensure the rights of a specific group in relation to employment, housing 
or education), promotional measures (incentive schemes for employers or special training 
programs to increase participation for marginalized groups in the labour market),78 as well as 
penalty schemes for employers.79  While the treaty bodies rarely say expressly that States should 
regulate corporations to ensure respect for such special measures, it would seem difficult for 
States to implement such measures effectively without some form of regulation and adjudication. 

49. All forms of regulation must be enforced so as to provide real protection against third 
party abuse - States must provide the policies and resources necessary to implement and enforce 
legislation, including monitoring mechanisms as discussed above and adjudicative measures as 
discussed next.80 

C.  Adjudication 

50. The treaty bodies generally do not mention the term adjudication.  However, they 
regularly call for investigation, sanction by judicial, administrative, legislative or other 
authorities and remediation of violations by third parties, including business enterprises.  Such 
measures are generally related to the right to an effective remedy for human rights violations. 

(i) Investigation 

51. Several treaty bodies confirm that a State’s failure to adequately investigate and redress 
violations will be deemed a violation of the duty to protect.  The HRC’s general comment 31 
highlights that a failure to investigate violations by private actors or entities could amount to a 
“separate breach of the Covenant”.81  Such investigations should be carried out “promptly, 
thoroughly and effectively through independent and impartial bodies”.82 

                                                      

78  See for example CESCR concluding observations, China, UN Doc. E/C.12/1/Add.107, 13 May 
2005, at para. 121, where the Committee recommended the Macao Special Administrative Region 
to “take effective measures to promote the integration of people with disabilities into the labour 
market, including through providing incentives to employers and strengthening the system of job 
quotas for persons with disabilities”. 

79  See for example CERD general recommendation 27. 

80  Examples abound, especially in CESCR, CEDAW and CRC concluding observations which 
frequently express concern that labour codes are not adequately enforced in the private sector.  See 
by way of example only:  CEDAW:  concluding observations, Paraguay, UN Doc. A/60/38 (SUPP), 
9 May 1996, at para. 285; CESCR:  concluding observations, China, UN Doc. E/C.12/1/Add.107, 
13 May 2005, at paras. 24, 50, 52, 53 and 54. 

81  HRC general comment 31, at para. 15. 

82  Id. 
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52. Concluding observations from CESCR in particular make it clear that the State must 
investigate allegations of abuses by employers, suggesting that inspection mechanisms should 
not only have general monitoring functions but also the ability to investigate allegations and 
impose penalties on offenders.  CERD has confirmed the importance of investigating all 
allegations of both indirect and direct discrimination, even if such investigations do not always 
result in prosecution.83  Indeed, it found a State liable for failing to properly investigate the “real 
reasons” behind a bank’s loan policies which had discriminatory effects.84 

(ii) Prosecution leading to sanctions and remedies 

53. The treaty bodies regularly confirm that the State is obliged to ensure that third party 
abuse is punished, including abuse by business enterprises, and that the perpetrators, whether 
public or private, are brought to justice.  Indeed, as discussed below in section D, some treaties 
even suggest that legal as well as natural persons should be punished. 

54. The treaty body commentaries reiterate the importance of sanctions in order to enforce 
compliance.  Indeed, the HRC considers that a State’s failure to bring perpetrators to justice for 
“recognized breaches of domestic or international law” could amount to a violation of the 
Covenant.85  Other treaty bodies also recognize the importance of sanctions where third parties, 
including business enterprises, fail to comply with regulations, especially in employment 
contexts.  In particular, the treaty bodies tend to support penalties in relation to employers’ 
violations regarding non-discrimination, failure to provide fair wages and equal pay for work of 
equal value, failure to provide safe working conditions, slave labour, child labour and 
trafficking.86 

55. There is less guidance as to the type of sanctions which should be imposed, for example 
whether they should be monetary and whether they should be imposed through the criminal, civil 
or administrative regimes, thereby reflecting the general latitude given to States in terms of treaty 
implementation. 

                                                      

83  See for example CERD general recommendation XXX, ‘Discrimination against non-citizens’, 
UN Doc. CERD/C/64/Misc/11/Rev.3, 1 October 2004 (64th Session) at para. 23. 

84  See ZIAD Ben Ahmed Habassi v. Denmark, communication No. 10/1997, 
CERD/C/54/D/10/1997, 6 April 1999. 

85  HRC general comment 31, at para. 18. 

86  See for example CESCR concluding observations for China, UN Doc. E/C.12/1/Add.107, 
13 May 2005, at paras. 53 and 54; Russian Federation, UN Doc. E/C.12/1/Add.94, 
12 December 2003, para. 47; Mexico, UN Doc. E/C.12/MEX/CO/4, 9 June 2006, at para. 33.  See 
also CEDAW concluding observations, Ecuador, UN Doc. A/58/38(SUPP), 18 July 2003, at paras. 
311 – 312. 



A/HRC/4/35/Add.1 
Page 27 

(iii) The right to an effective remedy 

56. The treaties tend to speak broadly of the right to an effective remedy.  Examples include 
article 2 (3) of the ICCPR, where States undertake to ensure that any persons whose rights are 
“recognized as violated shall have an effective remedy, notwithstanding that the violation has 
been committed by persons acting in an official capacity”, and article 6 of ICERD which requires 
States to assure “to everyone within their jurisdiction effective protection and remedies, as well 
as the right to seek just and adequate reparation or satisfaction”.  Even where the particular treaty 
does not specifically require the State to provide effective remedies, the treaty bodies commonly 
imply such an obligation, whether the primary perpetrator was a State or non-State actor.87 

57. States should ensure appropriate processes are in place to assist rights-holders to bring 
claims against corporate abuse.  For example, CESCR’s general comment 4 provides that the 
right to adequate housing requires remedies such as the right to appeal a planned eviction or 
demolition, the right to obtain compensation after an illegal eviction and the right to complain 
about illegal actions by public or private landlords.88  Article 71 of the ICRMW provides that in 
relation to compensation for the death of a worker or a member of his or her family, States 
parties “shall, as appropriate, provide assistance to the persons concerned with a view to the 
prompt settlement of such matters”. 

58. Further, CERD has reiterated the importance of the State ensuring equal access to the 
justice system, including through defining clear and just criteria to resolve land claims by 
indigenous communities.89  CEDAW and the CRC also discuss the need for “protective 
measures” such as refuge, rehabilitation, counseling and support for victims, with CEDAW 
emphasizing the importance of such measures in situations relating to trafficking, sexual 
exploitation (including prostitution) and gender-specific violence in the workplace, regardless of 
whether public or private actors were primarily responsible.90 

                                                      

87  See for example CESCR general comment 9, ‘The domestic application of the Covenant’, 19th 
Session (1998), UN Human Rights Compilation at 55. 

88  See CESCR general comment 4, ‘The right to adequate housing (art. 11 (1) of the Covenant),’ 
6th Session (1991), UN Human Rights Compilation at 19.  (Hereinafter referred to as CESCR 
general comment 4.) 

89  See CERD concluding observations for Guatemala, UN Doc. CERD/C/GTM/CO/11, 
15 May 2006, at para. 19; and for Guyana, UN Doc. CERD/C/GUY/CO/14, 4 April 2006, at para. 
16. 

90  See for example CEDAW general recommendation 19, at para. 24. 
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(iv) Reparation 

59. The treaty bodies generally consider the requirement to provide effective remedies as 
necessitating some form of reparation, which they interpret broadly to include compensation, 
restitution, guarantees of non-repetition, changes in relevant laws and public apologies.91  Treaty 
bodies do not generally privilege any form of reparation. 

60. Nevertheless, the treaty bodies have suggested that compensation or restitution through 
the return of land may be considered the most effective form of reparation in certain situations 
involving business enterprises, in particular where indigenous peoples have lost land or resources 
due to major development projects or resource exploitation activities.92 

61. While the treaty bodies do not generally interpret the treaties as including a right to 
compensation per se, the Committees frequently recommend compensatory measures to 
redress abuse.93  For example, CESCR’s general comment 17 on moral and material interests 
relating to scientific, literary and artistic productions suggests that a failure by a State to ensure 
that third parties adequately compensate authors for harm could amount to a breach of the 
Covenant.94 

62. Similar to the situation with sanctions, it seems that States have wide discretion 
as to whether reparation should be provided through criminal, civil or administrative 
actions.  In other words, there does not appear to be a general obligation to make civil actions 
available.95 

D.  Natural v. legal persons 

63. While the above analysis confirms that the duty to protect requires States to regulate and 
adjudicate the acts of business enterprises, there is less guidance from the treaties and the treaty 

                                                      

91  See for example HRC general comment 31, at para. 16. 

92  See CERD general recommendation 23, at para. 5; CESCR concluding observations, Mexico 
E/C.12/MEX/CO/4, 9 June 2006, at para. 28. 

93  CERD suggests that when compensation is provided, it should be “adequate, fair, prompt and 
just”.  (See footnote 61 ICERD Report, available at http://www.business-humanrights.org/ 
Gettingstarted/UNSpecialRepresentative.)  It is possible to imply a similar requirement from the 
other treaty body commentaries, especially because of the common references to “adequate” 
compensation. 

94  CESCR general comment 17, at paras. 31, 45 and 53. 

95  See ICERD Report, available at:  http://www.business-humanrights.org/ 
Gettingstarted/UNSpecialRepresentative.  For a discussion of the various ways in which States 
hold corporations liable see, Crime, Commerce and Conflict:  Legal Remedies for Private 
Sector Liability for Grave Breaches of International Law, FAFO, available at 
http://www.fafo.no/liabilities/index.htm. 



A/HRC/4/35/Add.1 
Page 29 

body commentaries regarding whether the State may fulfil this duty by focusing on the acts of 
natural persons within the “offending” business enterprise or whether it is obliged to regulate and 
adjudicate the business enterprise in its own right.  For instance, is there any requirement to 
ensure that legal persons are sanctioned as well as or instead of natural persons?  The reason for 
the lack of guidance may be that the treaty bodies are focused on protection against abuse and 
enjoyment of rights and give States wide discretion as to how they ensure enjoyment. 

64. While some treaties and their respective treaty bodies do not seem to express a preference 
for regulation or adjudication of legal persons as opposed to natural persons - or are inconclusive 
in this respect,96 newer treaties, in particular the OPSC to the CRC and the ICRMW, seem at a 
minimum to contemplate liability for business enterprises.  For example, article 3 (4) of the 
OPSC to the CRC provides that “subject to the provisions of its national law, each State Party 
shall take measures, where appropriate, to establish the liability of legal persons for offences 
established in paragraph 1 of the present article.  Subject to the legal principles of the State Party, 
such liability of legal persons may be criminal, civil or administrative.”  While this provision 
means that the required criminal penalties discussed in earlier paragraphs of article 3 may not 
apply to legal persons, the treaty at least recognizes liability for business enterprises, though it is 
clear that States have discretion in deciding how to establish such liability. 

65. The CRC clearly supports States establishing such liability for legal persons.  In its 
concluding observations regarding the OPSC, the CRC has expressed concern at situations where 
“legal persons may not be held liable for offences established in article 3, paragraph (1) of the 
Optional Protocol” and has encouraged States to “extend liability” for those offences to “legal 
persons”.97  Indeed, in line with the OPSC’s preamble, the CRC has specifically focused on the 
Internet industry in this regard, encouraging States to adopt specific legislation on the obligations 
of Internet service providers and recommending that States introduce legislative provisions to 
combat the dissemination of child pornography, “including the full mandatory cooperation of 
Internet providers in this regard”.98 

                                                      

96  This is the case concerning CERD’s decisions on communications.  The Committee seems to 
accept the adjudication of either natural or legal persons in some communications, without 
expressing a clear opinion on a privileged procedure.  See ICERD Report, available at 
http://www.business-humanrights.org/Gettingstarted/UNSpecialRepresentative. 

97  CRC concluding observations for Iceland under the OPSC, UN Doc. CRC/C/OPSC/ISL/CO/1, 
21 June 2006, at paras. 13 and 14(d).  See also the concluding observations for Andorra, UN Doc. 
CRC/C/OPSC/AND/CO/1, 17 March 2006, at paras. 12 and 13; and Kazakhstan, UN Doc. 
CRC/C/OPSC/KAZ/CO/1, 17 March 2006, at para. 15. 

98  CRC concluding observations for Kazakhstan under the OPSC, UN Doc. 
CRC/C/OPSC/KAZ/CO/1, 17 March 2006, at para. 16 (b); see also concluding observations for 
Norway UN Doc. CRC/C/OPSC/NOR/CO/1, 21 September 2005, at para. 17.  See also the 
concluding observations for Azerbaijan under the CRC, UN Doc. CRC/C/AZE/CO/2, 
17 March 2006, at para. 33 in which the Committee expressed concern “about the lack of 
legislation regarding Internet service providers and the exposure of children to violence, racism 
and pornography, especially through the Internet”. 
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66. Further, in outlining measures required to combat trafficking, article 68 (1) (b) of the 
ICRMW provides that such measures “shall include” imposing effective sanctions on “persons, 
groups or entities” involved, suggesting that States are encouraged to impose sanctions directly 
onto entities such as business enterprises assisting in illegal movements of migrant workers. 

67. Finally, as mentioned above, the treaty bodies frequently express concern about the need 
to provide effective remedies for indigenous peoples affected by major infrastructure projects 
involving corporations.  This may imply a need for States to ensure that such effective remedies 
include the ability to bring actions directly against such corporations for compensation. 

E.  Promotional measures 

68. The treaty bodies encourage States to adopt various kinds of promotional measures aimed 
at corporations.  Such measures include steps to provide human rights education for private 
actors or at least to encourage such actors to consider human rights in their activities.  CESCR in 
particular has recognized the importance of ensuring that promotional measures, including 
educational ones, accompany legislative measures.  In its general comment 5 on persons with 
disabilities, CESCR recognized that alongside legislative measures, promotional measures may 
be needed as a means of seeking to eliminate discrimination within the private sphere.  The 
Committee emphasized that in this respect, “[T]he Standard Rules place particular emphasis on 
the need for States to ‘take action to raise awareness in society about persons with disabilities, 
their rights, their needs, their potential and their contribution.’”99  Similarly, the ICRPD stresses 
the importance of awareness-raising, including promoting “recognition of the skills, merits and 
abilities of persons with disabilities, and of their contributions to the workplace and the labour 
market”, and “encouraging all organs of the media to portray persons with disabilities in a 
manner consistent with the purpose of the present Convention”.100 

69. Concluding observations by various treaty bodies recommend awareness-raising for 
employers in relation to working conditions and non-discrimination.101  It is also common to see 
directions to States to raise awareness amongst the media, as well as the Internet industry, of the 
need to eliminate stereotypes and dissemination of harmful material.102  And the treaty bodies 

                                                      

99  See CESCR general comment 5, at para. 11.  The reference to “the Standard Rules” is to the 
Standard Rules on the Equalization of Opportunities for Persons with Disabilities, annexed to 
General Assembly resolution 48/96 of 20 December 1993 (Rule 1). 

100  Art. 8 (2) (a) (iii) and (2) (c), ICRPD. 

101  See for example CESCR concluding observations, Iceland, UN Doc. E/C.12/1/Add.89, 23 May 
2003, at para. 23. 

102  See for example CEDAW concluding observations for Italy UN Doc. A/60/38 
(SUPP), 32nd Session (10 -28 January 2005) at para. 323; Dominican Republic, UN Doc. A 59/38 
(SUPP), 31st Session (6-23 July 2004) at para. 293; Spain, UN Doc. A 59/38 (SUPP), 31st Session 
(6-23 July 2004) at para. 333. 



A/HRC/4/35/Add.1 
Page 31 

suggest States have significant educational obligations regarding recently privatized companies 
carrying out government functions, such as private contractors in detention facilities and private 
health providers.103 

70. Second, the treaty bodies also encourage promotion of human rights through the 
involvement of the private sector in adopting legislation which establishes national policies and 
mechanisms to protect rights.104 

71. Finally, some of the treaty bodies, particularly CRC, CERD and CESCR, suggest a role 
for States in encouraging private entities to develop or amend codes of conduct and institutional 
charters that would include the respect and promotion of various rights.  For example, CESCR’s 
general comment 12 on the right to food mentions that the private business sector has 
“responsibilities” in realizing the right and that “the State should provide an environment that 
facilitates implementation of these responsibilities.  The private business sector - national and 
transnational - should pursue its activities within the framework of a code of conduct conducive 
to respect of the right to adequate food, agreed upon jointly with the Government and civil 
society.”105 

IV.  BUSINESS AND RIGHTS SPECIFIC INFORMATION 

72. This section discusses the rights most commonly discussed by the treaty bodies when 
elaborating on the duty to protect against corporate abuse, as well as the types of business 
enterprises/sectors most frequently mentioned.  It is purely illustrative of past and current trends 
and does not intend to suggest that the treaty bodies may or will focus only on certain types of 
abuses by certain types of business enterprises.  Rather, the above analysis confirms that States 
have a broad duty to protect against the abuse of all rights which business enterprises are capable 
of violating. 

73. The most commonly discussed rights and prohibitions are the right to non-discrimination 
and equality; minority rights; labour rights; privacy rights; rights related to health and living 
conditions; prohibitions related to racial hatred and harmful gender stereotypes and prejudices; 
and rights enjoyed by indigenous peoples, including cultural rights.  The treaty bodies also 
frequently express concern about rights enjoyed by minorities (particularly in relation to access 
to services), children (especially in the employment context and in relation to the dissemination 
of child pornography) and women (also especially in employment contexts). 

                                                      

103  See generally CRC general comment 5. 

104  See CESCR general comment 18, at para. 38. 

105  CESCR general comment 12, at para. 20.  See also CESCR general comment 18, at para. 52; 
CESCR general comment 14, at para. 42; CRC general comment 5, at paras. 43 and 56.  See 
Part III of A./HRC/4/035 for a discussion of whether these commentaries can be used to support 
the existence of legal responsibilities for corporations under international law. 
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74. Furthermore, the treaty bodies seem more likely to discuss certain sectors.  For example, 
in providing recommendations to particular States in the employment context, the treaty bodies 
not only refer generally to “employers”, but have also expressed particular concern about the 
mining, manufacturing and agricultural industries, mainly where those industries are prevalent in 
those States.  Regarding rights enjoyed by indigenous peoples, particularly in relation to health, 
living conditions, cultural rights and access to justice, the treaty bodies frequently recommend 
that States take steps to regulate and adjudicate the acts of extractive, logging and property 
development companies. 

75. Concerning privacy rights and the prohibitions against incitement of racial or religious 
hatred or harmful gender stereotypes, the treaty bodies have discussed marketing, advertising 
and media companies.  Internet service providers have also been mentioned in relation to the 
State’s duty to protect against exploitation of children, particularly through preventing the 
dissemination of child pornography. 

76. In relation to health, the Committees not only refer to health-care providers but also 
companies marketing medical equipment and medicines to ensure that consumers remain fully 
informed; companies producing and marketing tobacco and narcotics; and extractive and 
manufacturing companies capable of polluting food and water resources.106  As suggested above, 
CESCR also indicates some regulation of pharmaceutical companies may be necessary, at least 
in limiting their intellectual property rights where such rights could result in “unreasonably high 
medicine, food and education costs”.107 

77. Finally, most of the treaty bodies have reiterated States’ duties to monitor and 
regulate private companies which provide government services to ensure that such services are 
provided without discrimination and in full compliance with international human rights 
obligations.108 

78. The treaty bodies do not often separately discuss State-owned enterprises.  It is 
understood that under general international law the issue of whether particular business entities 
are State-owned or not is of less importance in deciding whether their acts can be attributed to 
the State; if a company has a legal personality distinct from the State, it will be treated like any 
other entity.  What matters is whether the business entity performs governmental duties or acts 
under the instructions, direction or control of the State.109  However, given mounting concern in 
the public space about human rights protection and State-owned enterprises, the intention here 
                                                      

106  See CESCR, general comment 14, at paragraphs 35 and 51. 

107  General comment 17, at para. 35. 

108  As indicated above, it is not always clear if the treaty bodies are focusing on the duty to protect 
in this regard or if they are relying on the duty to respect by using secondary rules of state 
attribution to hold the state responsible for such companies’ behavior given they perform 
government functions. 

109  See arts. 5 and 8 of the International Law Commission Articles on State responsibility - see 
footnote 13 for additional references. 
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was to focus briefly on specific trends from the treaty bodies’ commentaries in relation to 
State-owned enterprises performing business operations similar to non-state business 
enterprises.110 

79. When the treaty bodies do discuss State-owned enterprises, they hold States responsible 
for abuse carried out by such enterprises even where the State argues that it has minimum control 
over the enterprise’s daily decision-making.111  What is less clear is whether the treaty bodies 
consider the State’s responsibility to stem from the duty to protect (in situations where the 
enterprises may considered in the same way as private businesses) or from the duty to respect (if 
State-owned enterprises are considered State organs or agents).  CESCR has discussed 
responsibility for violations by State-owned entities in the context of the duty to respect.  For 
example, general comment 14 on the right to the highest attainable standard of health provides 
that the duty to respect requires the State to refrain from “unlawfully polluting air, water and soil, 
e.g. through industrial waste from State-owned facilities”.112  General comment 15 on the right to 
water also suggests that States could breach the duty to respect by allowing water pollution by 
State-owned facilities.113 

80. In any case, it appears that the State is responsible for ensuring State-owned enterprises 
do not abuse human rights, either as part of the obligation to respect (if State-owned enterprises 
are considered State organs) or as part of the obligation to protect (if they are considered private 
businesses). 

V.  EXTRATERRITORIAL RESPONSIBILITY 

A.  Scope 

81. The treaties and treaty body commentaries were examined to identify any requirements 
for States to exercise extraterritorial jurisdiction, predominantly prescriptive extraterritorial 

                                                      

110  For the purposes of this report, it was not possible to explore various legal definitions of 
government control or ownership, including the exact situations in which a corporation may be 
considered government owned.  Accordingly, trends in relation to State-owned enterprises were 
derived from commentary where the Committee expressly provides that it is discussing a 
State-owned or controlled business enterprise, or where it is implied that the State has a controlling 
interest in a business enterprise. 

111  For HRC decisions dealing with State-owned enterprises, see for example:  Love et al. 
v. Australia, communication 983/2001, UN Doc. CCPR/C/77/983/2001, 28 April 2003 at para. 4.6; 
Hopu and Bessert v. France, communication 549/1993, UN Doc. CCPR/C/60/D/549/1993/Rev.1, 
29 December 1997, at para. 10.3. 

112  CESCR general comment 14, at para. 34. 

113  CESCR general comment 15, at para. 21. 
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jurisdiction,114 over transnational corporations or State-owned enterprises which commit abuses 
overseas.  The main scenario in mind is where a corporation considered to have the nationality of 
State A (where State A is a party to the particular convention) commits abuses of treaty rights 
in State B. 

82. The treaties and treaty body commentaries were also examined to see whether, even if 
there is no express duty to exercise extraterritorial jurisdiction, States are permitted to do so. 

83. Accordingly, this section focuses on trends in relation to the exercise of extraterritorial 
jurisdiction rather than those concerning international cooperation or situations in which the 
State’s treaty obligations may be interpreted to extend to areas outside their territory though 
subject to their jurisdiction, i.e. areas within their power or effective control.115 

B.  Main trends 

84. Most of the treaty bodies have not discussed State duties regarding extraterritorial 
jurisdiction in detail or with great clarity.  At the very least though, none of the treaties or treaty 
bodies suggest that exercising extraterritorial jurisdiction is prohibited though States should 
only exercise jurisdiction over acts abroad within the limits imposed by the principle of 

                                                      

114  Prescriptive extraterritorial jurisdiction involves a State regulating persons or activities outside 
its territory, usually through legislation.  Prescriptive extraterritorial jurisdiction differs from other 
forms of extraterritorial jurisdiction, such as situations in private international law where a national 
court applies another nation’s law, and executive (or enforcement) extraterritorial jurisdiction, 
where the State sends its organs, such as its military, overseas.  For more detail, see Addendum 2 to 
the SRSG’s 2007 report UN Doc. A./HRC/4/035/Add. 2 and Extraterritorial Jurisdiction as a tool 
for improving the Human Rights Accountability of Transnational Corporations - background paper 
for 3-4 November 2006 seminar prepared by Prof. Olivier de Schutter, Catholic Univ. of Louvain 
& College of Europe, December 2006 available at http://www.business-
humanrights.org/Documents/de-Schutter-report-for-SRSG-re-extraterritorial-jurisdiction-Dec-
2006.doc. 

115  See for example HRC general comment 31 at para. 10 and the following HRC concluding 
observations:  United States, UN Doc. CCPR/C/USA/CO/3/Rev.1, 18 December 2006, at para. 10; 
Poland, UN Doc. CCPR/CO/82/POL, 2 December 2004, at para. 3; Belgium, UN Doc. 
CCPR/CO/81/BEL, 12 August 2004, at para. 6 and 10; Germany, UN Doc. CCPR/CO/80/DEU, 4 
May 2004, at para. 11.  The individual treaty reports for the ICCPR and ICESCR will discuss how 
such extraterritorial responsibility may affect States being held liable for abuses committed by 
State-owned enterprises abroad and other enterprises carrying out government functions or subject 
to government control, i.e. where such enterprises can be considered the State’s agents and 
therefore the State may be held responsible for their actions in situations where there is sufficient 
control over foreign rights-holders.  The reports will also examine whether similar arguments are 
feasible in relation to private enterprises acting independently abroad over which the State 
exercises some form of jurisdiction. 
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non-intervention under international law.  What is difficult to derive from the treaties or the 
treaty bodies is any general obligation on States to exercise extraterritorial jurisdiction over 
violations by business enterprises abroad. 

85. For example, the HRC has suggested that States should assist “each other to bring to 
justice persons suspected of having committed acts in violation of the Covenant that are 
punishable under domestic or international law”.116  However, it is unclear whether this duty 
requires only information exchanges and respect for extradition treaties or whether it suggests a 
broader duty to exercise extraterritorial jurisdiction and even then whether it could apply to legal 
as well as natural persons. 

86. CESCR says slightly more on the topic.  In particular, paragraph 33 of general 
comment 15 on the right to water provides that “steps should be taken by States parties to 
prevent their own citizens and companies from violating the right to water of individuals and 
communities in other countries.  Where States parties can take steps to influence other third 
parties to respect the right, through legal or political means, such steps should be taken in 
accordance with the Charter of the United Nations and applicable international law.”  It appears 
that the term “their companies” relates both to State-owned enterprises and privately owned 
companies under the State’s jurisdiction while “other third parties” concerns unrelated actors 
acting overseas. 

87. However, even with CESCR’s direct reference to companies, the most one can say with 
certainty is that there is an obligation to take “steps” to “prevent” violations.  It is not clear what 
types of steps should be taken, including whether an exercise of extraterritorial jurisdiction is 
considered necessary under the Covenant.117  Nevertheless, the Committee’s statements at least 
suggest that the exercise of extraterritorial jurisdiction is not prohibited, in so far as it accords 
with the Charter of the United Nations and applicable international law.  Indeed, the Committee 
seems to be encouraging the State to regulate corporate acts both within and outside its borders. 

88. Relevant concluding observations from the CRC urge the State to establish bilateral and 
multilateral agreements with countries of origin/transit to “prevent the sale of and trafficking of 
children”.118  However, there is no indication that States are required to exercise extraterritorial 
jurisdiction over perpetrators of trafficking.  Similarly, concluding observations for CEDAW 
urge States to prosecute and punish those engaging in trafficking but it also remains unclear 
whether States are required to exercise extraterritorial jurisdiction over perpetrators or whether 
they are simply expected to cooperate with extradition processes.  There is no suggestion that the 
exercise of extraterritorial jurisdiction is prohibited. 

                                                      

116  HRC general comment 31, at para. 18. 

117  See also CESCR general comments 14, at para. 39 for similar comments to general 
comment 15, paragraph 33 in relation to influencing third party actions abroad. 

118  CRC concluding observations, Lebanon, UN Doc. CRC/C/LBN/CO/3, 8 June 2006, at para. 
 82 (e). 
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89. The OPSC to the CRC provides more guidance regarding extraterritorial responsibility in 
relation to the crimes States must prohibit under the Protocol.  Article 3 (1) requires that such 
offences be criminalized, whether they are committed “domestically or transnationally or on an 
individual or organized basis”.  Article 3 (2) also requires that subject to the State’s law, attempt, 
complicity or participation in any of the offences should also be prohibited by legislation. 
Article 4 (2) requires the State to take measures as necessary to establish jurisdiction over the 
offences where the victim or alleged offender is a national.  Article 4 (3) also requires the State 
to exercise jurisdiction where the alleged offender is present in the State’s territory and it does 
not extradite “him or her” to another State party because the offence was committed by one of its 
nationals.119 

90. However, considering article 3 (4)’s broad wording in relation to legal persons as 
described in Part II.D above, it is unclear whether the extraterritorial jurisdiction requirements 
above could require action in relation to legal persons.  The concluding observations do not 
illuminate this issue.  There are numerous references to States parties’ duties to exercise 
extraterritorial jurisdiction under the OPSC but these relate to general principles affecting the 
effectiveness of such jurisdiction rather than discussing whether jurisdiction should be exercised 
over legal persons.  And while the concluding observations which recommend that States extend 
their laws to legal persons are encouraging, it is unclear if they were intended to relate to abuses 
committed by legal persons beyond the State’s borders. 

91. CAT also requires States parties to exercise extraterritorial jurisdiction in certain 
situations.120  However, the requirement does not appear to extend to exercising jurisdiction over 
legal persons. 

92. Accordingly, the strongest pattern one can ascertain is a trend towards the treaty bodies 
recommending that States influence the actions of business enterprises abroad though States 
appear to have wide latitude in deciding the type of influence in most circumstances. 

VI.  PRELIMINARY OBSERVATIONS 

93. This addendum has mapped the State obligations to regulate and adjudicate private 
corporate acts as these obligations are recognized in the United Nations core human rights 
treaties and further clarified by their respective treaty bodies.  At this point, the research has been 
able to identify some trends and gaps in relation to the protection and promotion of human rights 
in the business context.  The research has notably shown the treaty bodies’ increasing focus on 
State protection against corporate abuse.  The forthcoming finalization of individual reports on 
all treaties will allow making more specific recommendations in this respect.  Nevertheless, on 
the basis of the available materials, it is possible to make a few preliminary observations. 

                                                      

119  Note that while the OPAC does not require an exercise of extraterritorial jurisdiction in the 
same way as the OPSC, the CRC has recommended establishing extraterritorial jurisdiction over 
offences where either the victim or the perpetrator is a national. 

120  See in particular art. 5 and 7 of CAT. 
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94. The treaty bodies are the main international accountability and monitoring mechanism for 
the implementation of the treaties.  The increasing attention they have shown to States’ 
regulation and adjudication of corporate acts is an important and welcomed development.  
Indeed, it is vital that they continue to provide guidance to States on how they can fulfil their role 
in effectively regulating and adjudicating the acts of business enterprises in relation to human 
rights.  Such guidance as well as deliberations among treaty bodies about this particular issue 
would not only assist States but also provide more clarity to rights-holders and business 
enterprises as to States’ obligations in this respect.  To this end, the treaty bodies could also 
consider issuing specific general comments or recommendations on this issue. 

95. It would also seem desirable if the treaty bodies were to systematically request States 
parties to include information about steps taken to regulate and adjudicate corporate abuse in 
their periodic reports.  States could also make greater efforts to include such information in their 
periodic reports to the treaty bodies, and to consult business representatives and civil society in 
this respect.  Representatives from the State who are in charge of relations with business or have 
knowledge of State actions regarding corporate activities in the human rights context could also 
be part of the State delegation to treaty body sessions discussing the State’s periodic report. 

----- 

 


