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I ntroduction

1 During hisvisit to Guatemala, from 28 June to 2 July 2004, the Special Rapporteur met
with several of the country’ s officias, including the Vice-President, Mr. Eduardo Stein, and the
Deputy Minister for Foreign Affairs, Ms. Marta Altolaguirre Larraondo. He aso met with
representatives of the Presidential Commission for Coordinating Executive Policy in the field of
Human Rights (the Presidential Human Rights Commission in short, or COPREDEH), the
Presidential Commission on Discrimination and Racism against Indigenous Peoples (CODISRA),
the Office of the Human Rights Procurator and the Office for the Defence of Indigenous Women,
aswell aswith Ms. Rigoberta Mencht Tum, awinner of the Nobel Peace Prize and goodwill
ambassador for the peace agreements. In his desire to learn more about Guatemalan society in

all its complexity and diversity, the Specia Rapporteur also met with representatives of the
Mayan, Xincaand Garifuna® peoples and with representatives of civil society, religious
communities, intellectual circles and the media. His consultations took place in the capital,
Guatemala City, and elsewhere in the country, including in the city of Quezaltenango in the
north-west, the administrative centre of the department of the same name, where a magjority of

the people are indigenous, and in the town of Livingston in the south, on the Caribbean coast in
the department of 1zabal, where the Garifuna and Maya-Quiché peoples live side by side.

2. The visit to Guatemala took place against a backdrop of the consolidation of the peace
process. Government action, supported by the United Nations Mission for the Verification of
Human Rights and of Compliance with the Commitments of the Comprehensive Agreement on
Human Rightsin Guatemala (MINUGUA), seemsto have laid the institutional and legislative
groundwork for a solution to the economic, socia, political, cultural, ethnic and racial conflicts
in the country. The departure of MINUGUA in December 2004 was a staging post along the
way to completing the complex and long-term work of gradually implementing the institutional ,
political, economic and social changes needed for peace to take root. The efforts of the field
office of the Office of the United Nations High Commissioner for Human Rights in Guatemala
to encourage the emergence of a human rights culture, combined with the activities of various
specialized agencies of the United Nationsin the field of peace and social and human
development, especially those of the United Nations Development Programme (UNDP), link up
with the groundwork that has been laid and that is being built on with a view to giving effect,
through an updated system of governance and pluralist democracy, to the commitments entered
into by the various protagonists and enshrined in the peace agreements. The Special Rapporteur
believes that the fragility of the peace-building process, the continued violations of human rights
and the marginalization of groups that suffer from discrimination as a result of weak |egal
protection would justify the rapid return to Guatemala of the field office of the Office of the
United Nations High Commissioner for Human Rights.

3. Most of the people from both the Government and civil society with whom the Special
Rapporteur met welcomed his visit and thought that it was taking place at a particularly crucia
time, when the parts of the peace agreements relating to human rights in general and the identity
and human rights of indigenous peoples and people of African descent in particular were in need
of aboost. The Special Rapporteur would like his visit to be seen as a critical, forward-looking
contribution to the implementation of the agreements, particularly with regard to racism and
discrimination.
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4. The Special Rapporteur would like to thank the Government of Guatemala for its
cooperation and for the willingness of its representatives to make themselves available. He

is also grateful to the representatives of the Presidential Human Rights Commission and

the Presidential Commission on Discrimination and Racism against Indigenous Peoples

for the very useful information they gave him. He would like to express his gratitude to

Ms. Birgit Gerstenberg, the head of the field office of the Office of the United Nations

High Commissioner for Human Rights in Guatemala, and to her team for their excellent work
in organizing and coordinating his visit; to Mr. Juan Pablo Corlazzoli, the United Nations
resident coordinator in Guatemala, for logistical support and his substantial contribution to the
success of the mission, and particularly for organizing a meeting with the United Nations
country team in Guatemala; and to Mr. Tom Koenig, the representative of the Secretary-Genera
and head of MINUGUA, for the information he supplied and for the logistical support of
MINUGUA. Lastly, he would like to thank the regional officials he met in Quezaltenango and
Livingston, as well as the representatives of civil society he talked to, including the
representatives of the indigenous and Garifuna communities.

I. GENERAL OVERVIEW
A. Ethnic and demographic situation

5. Guatemala covers an area of 180,889 km®. A country of social contrasts and cultural
diversity, it has a population of 11,237,196 inhabitants,? of whom 50 per cent are female.

Four groups give the country its ethnic and racia diversity: the Maya, Ladinos,
Garifuna/Garinagu® and Xinca. The Maya and Ladinos form the largest groups. Some

41 per cent of the population identifiesitself asindigenous, and 59 per cent as non-indigenous:
39.3 per cent is of Mayan origin (4,411,964) and 0.2 per cent of Xincaor Garifunaorigin
(16,214 and 5,040 respectively).

B. Political and social context

6. It should be pointed out that it is little more that eight years since peace was established
in Guatemala, following the signature on 29 December 1996 of the peace agreements between
the Government and the insurgents - the Unidad Revolucionaria Nacional Guatemalteca
(URNG,) - which put an end to the conflict that had been affecting the country since 1960.
Guatemalais thus engaged in a process of profound political change aimed at ensuring the
effective participation of al parts of the nation and thus giving the provisions of the peace
agreements a chance to become firmly established. The consolidation of democracy and
reconciliation in preparation for the establishment of the rule of law remains one of the
challengesin this process. The years of conflict have left Guatemalan society with alegacy of
resentment and a culture of violence that give rise to injustice and to authoritarian, antisocial and
predatory behaviour. Observers agree that the human rights situation has worsened, particularly
because of the activities of theillegal and violent groups that continue to kidnap and murder
people. As highlighted in several reports by MINUGUA, the denial of the right to justice is one
of the most common human rights violations.* Moreover, the new national civil police force
sometimes acts outside the law in an excessively violent manner.
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7. However, some steps have been taken to remedy the situation. In July 2002,

the 20 largest Guatemalan political parties adopted, at the initiative of UNDP, a multiparty
national agenda that aims to bring about political change and the implementation of the peace
agreements through ongoing dialogue. Many social forces are now committed to building a
society based on the values of reciprocity, respect for others, mutual responsibility and fairness.

I[I. POLITICAL AND LEGAL STRATEGY AND
INSTITUTIONAL FRAMEWORK

A. The emergence of multiculturalism

8. The 1985 Constitution recognizes Guatemala' s ethnic diversity (art. 66), though without
actually affirming its multi-ethnic nature, asis done in the 1995 Agreement on Identity and
Rights of Indigenous Peoples, which stipulates that “the Guatemalan nation is multi-ethnic,
multicultural and multilingual in nature”. Although the draft reform of the Constitution
proposed by Congress in 1999 that would have included this and other provisions was not
approved by the people,® successive governments since the adoption of the peace agreements
have recognized that the country’s ethnic diversity is a fundamental characteristic of the
Guatemalan State and have endeavoured to promote multiculturalism. In hisinauguration
speech, on 14 January 2004, President Oscar Berger recalled that Guatemalais a country made
up of various peoples and cultures that form the foundation and core of itsidentity. He
recognized indigenous peoples as afundamental part of the Guatemalan identity and said that it
would be by recognizing its roots, overcoming its divisions and accepting its diversity that
Guatemala would be able to consolidate national unity. The Vice-President, Mr. Eduardo Stein,
with whom the Special Rapporteur met, reaffirmed the Government’ s multi-ethnic, multicultural
and multilingual vision of Guatemal a, while acknowledging the persistence of racial
discrimination. The Special Rapporteur was particularly impressed by the Vice-President’s
intellectual grasp of the issues and by his availability and commitment.

9. In practical terms, the Government’ s acceptance of multiculturalism isreflected in its
efforts to develop multilingual educationa curricula, with the support of the United Nations
Educational, Scientific and Cultural Organization (UNESCO). Under the auspices of the
Department of Bilingual Intercultural Education, which was established in 1995, the educational
reform project instigated by the Ministry of Education in 2002 is intended to integrate Mayan
values, experience and knowledge into educational courses. The development of multicultural
and intercultural curriculais the outcome of efforts to adapt the education system to national and
local realities, and should help all Guatemalansto identify with the ethnic, linguistic and cultural
richness of their country.® The reform affects both the methods chosen for the transmission of
knowledge and teaching materials and resources.

10. A number of teachers from primary and secondary schools are being trained in
multicultural education, and curricula are being revised with the help of education councils
consisting of teachers and representatives of civil society and the communities concerned. The
reforms should eventually replace the monolingual and monocultural education system with one
that produces culturally aware pupils with linguistic skillsin both Spanish and indigenous
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languages. The Educational Campaign against Discrimination Act, which was adopted by
Congress in 2002 (Decree No. 81-2002), requires the Ministry of Education to set up
programmes to eliminate ethnic and racial discrimination. The aim of the National Languages
Act adopted by Congress in 2003 (Decree No. 19-2003) isto grant officia statusto the Mayan,
Garifuna and Xinca languages and to promote respect for them and their development.

11.  Under the Agreement on Identity and Rights of Indigenous Peoples, which states that all
the languages spoken in Guatemala must be treated with respect and requires the State to take
steps to protect those languages and promote their development and use, a commission was

set up in 1997 to grant official status to indigenous languages. It identified four regional
languages spoken by over 300,000 people, 16 community-based |languages spoken by less than
300,000 people and two special languages.” After this, the Academy of Mayan Languages was
set up to guarantee the devel opment and use of most of these languages. The law establishing
the Academy was adopted by Congress on 18 October 1990 (Decree No. 65-90).

12. It isimportant to highlight, in addition to the Government’ s efforts to strengthen social
cohesion, the national campaign for an inter-ethnic dialogue under the slogan “Our diversity is
our strength”, which was launched on 29 June 2004 at the initiative of the Mesoamerican
Regional Research Centre (CIRMA) to encourage intercultural interaction between the different
ethnic groupsin Guatemala. The campaign will run from 2004 to 2006, and includes cultural
eventsin the country’s biggest cities, interactive exhibitions, university debates and lectures.
During his visit to Quezaltenango, the Special Rapporteur attended the launch of the campaign,
giving atalk on intercultural dialogue as atool for building multiculturalism. Hisintention was
to demonstrate, by clarifying the concepts of “diversity” and “diaogue and peace’, the need to
combine the campaign against racia discrimination with the promotion of an egalitarian,
interactive and democratic form of multiculturalism based on the recognition and promotion of,
and respect for, the characteristics of cultura and religious identities and the promotion of
interaction and the construction of a pluralist national identity.

13. Moreover, the Special Rapporteur was told about the Government’ s commitment to an
administrative reform process that will enable the authorities to provide multilingual services for
citizens. Efforts are being made to change the attitude of civil servants towards indigenous
groups. Furthermore, competent individuals will continue to be recruited from these groupsin
order to ensure that indigenous people are represented within the civil service.

14.  The Specia Rapporteur was kept fully informed about progress in the reform of the
judicial system.® Since 1998, a course on interculturalism has been introduced in the curriculum
for training justices of the peace. To ensure that the justice system reaches every region in the
different languages used in the country, 607 bilingual employees who speak the languages of
the Maya and Garifuna were trained between 2002 and 2003 and assigned to 21 departments.
They consist of 98 judges, 369 legal officials, 43 bilingual interpreters and 97 administrative
employees. A judicial commission on indigenous matters and a subcommission set up to
monitor and support the strengthening of the justice system have undertaken a study on the issue
of multiculturalism in the justice system. Several workshops have been organized to raise
awareness of multiculturalism among officials in the justice system and representatives of
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indigenous communities and the Office for the Defence of Indigenous Women. A study has also
been carried out on the community courts responsible for applying customary indigenous law.
Under the auspices of the Supreme Court and in cooperation with the Academy of Mayan
Languages, the Public Prosecutor’ s Office and UNDP are preparing a glossary of Mayan legal
terms.

B. Legal and institutional framework for effortsto combat racism
and racial discrimination and to protect human rights

15.  The Congtitution affirms and recognizes the primacy of the human person as the
subject and object of State action, and the Comprehensive Agreement on Human Rights of

29 March 1994 called on the Government to undertake a number of legislative and institutional
reforms to protect human rightsin general and combat racial discrimination in particular.
Paragraph 2 of the Agreement stipulates that “the Government of the Republic of Guatemala
shall continue to encourage all those measures designed to promote and perfect norms and
mechanisms for the protection of human rights’.

16.  Of the lawsthat have been passed, the following are worth mentioning: the Civil Service
Act (Decree No. 1748), which prohibits discrimination of any kind in the recruitment of civil
servants, and the Labour Code (Decree No. 1441), which prohibits discrimination in the private
sector. The Judicial Service Act (Decree No. 41-99) severely punishes (with an unpaid 20-day
suspension) any judge who indulges in discriminatory acts in the course of his or her duties.
Asregards the media, the Broadcasting Act (Decree No. 433) prohibits the broadcasting of
comments that are denigrating or insulting or that incite racial discrimination.

17.  Theadoption on 17 October 2002 of Decree No. 57-2002, which introduced

article 202 bisinto the Criminal Code, marked a significant step forward in the provision of
criminal sanctions for discriminatory acts. This article describes discrimination as “any
distinction, exclusion, restriction or preference based on gender, race, ethnic origin, language,
age, religion, financial status, state of health, handicap, civil status or any other ground, reason or
circumstance with the intention of preventing or hindering a person, group of persons or
association from enjoying alegally established right, including aright established by customary
law or custom, in accordance with the Political Constitution of the Republic and international
human rights treaties’. The punishments applicable for an act recognized as discriminatory by
acourt of law are a prison term of one to three years and a fine of 500 to 3,000 quetzales.

The punishment may be increased if the discrimination is based on language, culture or ethnic
origin. The law also formsthe basis for the implementation of the International Convention

on the Elimination of All Forms of Racial Discrimination and the International Labour
Organization (ILO) Convention concerning Indigenous and Tribal Peoples in Independent
Countries (No. 169), which have been ratified by Guatemala. However, thislaw needsto be
backed up by another law with abroader scope that would punish racial discriminationin all
areas, including housing, access to health services, education and access to any place or service
intended for use by the general public (transport, hotels, restaurants, cafes, theatres and parks),
in accordance with article 5 of the International Convention on the Elimination of All Forms of
Racial Discrimination.
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18.  Attheinstitutional level, Guatemala has several bodies devoted to the promotion and
protection of human rights. The most important are the Presidential Human Rights Commission,
the Presidential Commission on Discrimination and Racism against Indigenous Peoples, the
Office of the Human Rights Procurator and the Office for the Defence of Indigenous Women.

19.  ThePresidential Human Rights Commission was established in 1991 to coordinate
government policy on human rights. It supports the various ministries in formulating and
implementing measures to protect human rights and may submit to the Government draft laws
designed to improve the protection of human rights. It centralizes the collection of dataon
complaints of human rights violations and maintains channels of communication and cooperation
with thejudicial system and the Human Rights Procurator to follow up such complaints. Itis
also responsible for coordinating the drafting of Guatemala s periodic reports to the bodies
monitoring the human rights treaties to which Guatemalais a party. The Commission has

seven regional offices, which bring it closer to the people.

20.  ThePresidential Commission on Discrimination and Racism against Indigenous Peoples
(CODISRA) isthe primeingtitution for combating racial discrimination. It was established in
October 2002, and itstask isto: advise and support the different State institutions and
departments and private-sector enterprises in drawing up policies and setting up mechanisms

to combat racial discrimination; formulate public policies guaranteeing non-discrimination; act
as alink between indigenous peoples organizations and the Government in matters of racial
discrimination; keep arecord of the cases of racial discrimination brought to its attention and
forward them to the relevant institutions; and launch campaigns against racia discrimination.
Although it islinked to the executive, CODISRA is an offshoot of Guatemalan civil society, and
is made up of representatives of the Mayan, Xinca and Garifuna peoples. However, its members
believe that its effectivenessis limited by the shortage of funding, its statutory inability to rule on
the cases of discrimination referred to it and itsinability to bring actions against the relevant
State bodies. They believe that a broadening of its mandate would give it greater credibility
among the popul ation groups concerned.

21.  The Office for the Defence of Indigenous Women, which was set up in 1999, isthe
institution responsible for defending the human rights of indigenous women. Itsmain task is
to propose solutions to the problem of the extreme vulnerability of indigenous womenin
Guatemalan society. It promotes and develops, in cooperation with governmental and
non-governmental bodies, action, public policy proposals, action plans and programmes for the
prevention and elimination of all forms of violence and discrimination against women. The
Officeis aso responsible for receiving complaints and reports of violations of women’s rights
and forwarding them to the competent authorities, and for counselling women who have been
subjected to violence, ill-treatment, discrimination or sexual harassment.

22.  The Constitution also established the post of Human Rights Procurator (arts. 273-275),
who is a judge appointed by Congress to promote and ensure that the State respects human rights,
report and investigate State actions that violate human rights, respond to individual complaints of
human rights violations by investigating them and taking out prosecutions, and recommend
remedial measures to be taken by the authorities to ensure respect for and the protection of

human rights.
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23.  The Specia Rapporteur noted that, despite the tasks allocated to these institutions,
combating racism and racia discrimination is not yet anational priority. Further efforts

are needed to encourage political action and solutions that, in conjunction with legal
measures, would strengthen the present system of protection. Thiswould make it possible
to avoid purely theoretical reforms and, instead, to ensure the effectiveness of existing
legislation and improve the procedures for remedies, which are currently considered of little
practical use.

C. Analysisand evaluation of the political and legal strategy
and theinstitutional framework

24.  The Spanish Conquest and the subsequent period of colonization, which began in
Guatemalain 1524, left the country with alegacy of political, economic and social stratification
that basically persiststo thisday. Such stratification, which is based on racial prejudice, kept
indigenous groups at the bottom of the social ladder and reduced Africansto slavery. The
indigenous groups were considered as backward and as obstacles to devel opment, and were
exterminated and marginalized, while their culture was devalued and treated as a form of
folklore. Thissituation illustrates the malaise affecting Guatemalans' sense of identity, whereby
the thriving cultural practices and expressions of indigenous people are downplayed even as the
architectural and archaeological legacy of indigenous people, particularly the Maya, is put on
display for the benefit of Guatemala’simage abroad. The achievement of independence and
the construction of a modern State have propagated, not to say exacerbated, this legacy of
discrimination and marginalization. In this connection, the Commission for Historical
Clarification, which was set up to shed light on human rights violations committed during the
armed conflict, has stressed that one of the causes of the armed conflict was “the creation of an
authoritarian State which excluded the majority of the population, was racist in its precepts and

practices, and served to protect the interests of the privileged minority”.°

25.  Despite official statements recognizing multiculturalism, Guatemala clearly and
overwhelmingly gives preference to its Hispanic identity. The country’s official language is still
Spanish, and the 24 other national languages are for domestic use only. A large proportion of the
population - the Mayan population alone accounts for 43 per cent of it - is therefore marginalized
from the viewpoint of the State, the administration, the judiciary and the economy. Despite the
progress made in reforming the justice system, the Special Rapporteur’ s attention was drawn

to the fact that, out of atotal of 650 judges, only 98, or 15.08 per cent, speak indigenous
languages.™

26. Despite the deep historical roots of racial discrimination, its pervasivenessin
contemporary society and its clear daily manifestations, the Special Rapporteur considers that
thereis no clear recognition of thisreality by the political authorities and the dominant classes.
Although some government representatives recognize it in private, the official lineis that
discrimination is essentially of asocial and economic nature. The failure to recognize the
reality of racial discrimination and its pervasiveness throughout society isthus a major

initial obstacle to efforts to confront this problem directly and objectively and find alasting
solution.
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27.  The Specia Rapporteur finds that the Government’ s legal strategy and the institutional
provisions introduced to combat racism and racial discrimination, while they do represent some
progress, are ambiguous, since the present institutions and mechanisms, because of their linksto
the executive, do not have the independence they need to be effective, and they lack democratic
legitimacy. They also lack the financial resources needed for their work.

28.  The Specia Rapporteur was particularly struck by the lack of an intellectual and ethical
strategy to combat racism and discrimination. Neither the structure nor the content of
Guatemala s system of education has been subjected to deconstruction with aview to analysing
the history of racism, its origin, its mechanisms, its process, its expressions and manifestations.
History, for example, which is the workshop for the discriminatory and racist construction of
identities, does not appear to have been revisited, either in its written form or in the way in which
itistaught. The mirror of identity, reflected by the media, ensures that indigenous people and
people of African descent remain historically invisible as part of the heritage of discrimination
and racism. The system of dominant values marginalizes the traditional cultural and spiritual
values and practices of these groups. The task of building a genuine form of multiculturalism
that is egalitarian, interactive and democratic therefore constitutes a major challenge for
Guatemal an society.

[11. DESCRIPTION OF NATIONAL INSTITUTIONS, VIEW OF
THE UNITED NATIONSAND PRESENTATION OF THEIR
SITUATION BY THE POPULATION GROUPS CONCERNED

29.  Theviews expressed by the Presidential Human Rights Commission, the Presidential
Commission on Discrimination and Racism against Indigenous Peoples and representatives

of indigenous peoples and communities all condemn the persistence of racism and racial
discrimination, notwithstanding the reforms under way and the current legislation. According
to the representatives of these institutions and communities, racism continues to permeate
mentalities and is reflected not only in personal relationships but also in the way that politics,
the economy, society, the judiciary and communications are organized. The assessment by the
United Nations country team reaches the same conclusion, observing that:

30. “Guatemalaremains afragile State that is unable, through its public policies, to overcome
discrimination and ensure due respect for the country’s ethnic diversity. Discrimination is still
evident in severa areas of nationa life. 1t mainly affects indigenous peoples, women, children,
young persons and adults ... Public investment has not been targeted in such away as to foster
equal opportunities and development; on the contrary, it encourages further racial and social
discrimination. Public policiesto eliminate poverty and social exclusion have little impact and
have not been able to close the gap between rich and poor.”**

A. Situation of indigenous peoples and people of African descent in general

31l.  Severd of theindividuals the Specia Rapporteur talked to pointed out that several
attempts were made during the armed conflict to weaken the Mayan people and indeed to
question whether they really are apeople. The lives of members of this people and their ability
to reproduce were directly jeopardized by military action. Their living conditions and their
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devel opment were also jeopardized by subjecting them to economic hardship. Initsreport,

the Commission for Historical Clarification set up to shed light on human rights violations
committed during the armed conflict highlighted proven acts of genocide, which were analysed
on the basis of the Convention on the Prevention and Punishment of the Crime of Genocide. It
spoke of:

— “A scorched earth policy” (including murders, setting fire to houses and crops and the
complete destruction of villages);

— “Massacres, followed by population displacements and the persecution and murder of
survivors’;

— “Targeted assassinations of community chiefs or |eaders of Mayan organizations, and
their enforced disappearance’;

—  “The murder of €ders, women and children, which affected the transmission of the
culture and the possibility of cultural continuity in the communities’.*

32.  There are numerous cases of violations of the human rights of indigenous peoples during
the armed conflict which have not received sufficient attention from the justice system, with

the result that the guilty parties remain unpunished. The vast mgjority of these peoples and
communities are still waiting for compensation and reparation for all the violations and hardships
they suffered during the years of political violence. In contrast, the Special Rapporteur was told
by former members of the Civil Self-Defence Patrols (Patrullas de Autodefensa Civil) who,
together with members of the army, committed atrocities against civilians during the 1980s,

that they had been promised that they would soon receive financial compensation from the
Government.

33. Many of the situations brought to the Special Rapporteur’s attention, including those
concerning indigenous peoples’ land rights and their cultural and spiritual identity, have been
reported previously by the Special Rapporteur on the situation of human rights and fundamental
freedoms of indigenous people, in his report on his mission to Guatemalain 2001. Thereisno
need to repeat them here, as there is no change to report.*® The problems over land illustrate the
discrimination from which these people suffer. An example would be the violence used in
“clearing” the Nueva Linda estate, a huge property occupied by a group of landless peasants; this
“clearing” led to more than nine deaths, and does not seem to have been dealt with seriously by
the Government or the justice system, despite several damning reports.

34. Racismineveryday lifeisreflected in scornful looks, jokes in bad taste, comments about
indigenous individuals and Mayan women'’s refusal to go into public places (such as shops,
restaurants or nightclubs) wearing traditional costume. The feeling that they are marginalized
and that their identity is not recognized was apparent in conversations with several of them, who
said the looks they receive from others make them feel “like foreignersin their own country”.
Members of the Presidential Commission on Discrimination and Racism against Indigenous
Peoples stressed that racial discrimination is generally suffered in silence by victims. Those who
suffer from and those who practise discrimination seem, by force of habit and out of afeeling
that it is normal, to have become so used to racist behaviour that it seems natural to them.
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35.  Government action to combat racism is seen by some sectors of the Ladino population
as special treatment for indigenous peoples. The involvement of indigenous peoplesin the
decision-making process is generally limited to inviting their representatives to consultations
without taking into account their viewsin the final decision or including them in political and
economic decision-making bodies.

36. Attheinstitutional level, of the 153 members of Congress, only 14 are of indigenous
origin. Political parties balk at presenting candidates from indigenous communities. In the army,
indigenous people make up the magority of the rank and file but afar smaller proportion

of officers (72.6 per cent of whom are Ladinos, as compared with 27 per cent who are
indigenous).** In the Government, individuals of indigenous origin generally occupy posts
below the rank of deputy minister and presidential secretary, and are rarely appointed as
ministers.

37. It was recognized that the peace agreements have not yet produced the structural changes
expected and that the Agreement on Identity and Rights of Indigenous Peoplesis the least used
instrument, since the laws and reforms proposed generally remain unimplemented for lack of
resources and political will. Despite the judicial reforms under way, many of the people who
talked to the Special Rapporteur think that the justice system is deficient and that indigenous
customary law is not sufficiently integrated in the judicial process. Thus, ajudicial monism
prevails and traditional indigenous authorities are not considered capable of administering justice
according to the practices and customs of their communities, contrary to the relevant provisions
of ILO Convention No. 169.

38.  Severa of the people the Special Rapporteur talked to stressed the persistence of

the traditionally inegalitarian structure of Guatemalan society, the legacy of along history

of discrimination, social exclusion and marginalization. Those who suffer most as a result of
this structure are people of indigenous and African origin a every level. According to UNDP
data, these people are becoming increasingly impoverished. 1n 2002, poverty in general
affected 57 per cent of the population, or 6.5 million people, and extreme poverty 21 per cent of
the population, or 2.4 million people. The situation is particularly seriousin rural areas, where
the majority of indigenous people live; 72 per cent of these people are affected.’

39.  Thedepartments populated for the most part by indigenous communities have

the highest poverty levels.® Health and education indicators reveal the same disparities.

The departments with the highest levels of illiteracy are for the most part inhabited by
indigenous people. Theilliteracy rates range from 41 per cent to 53 per cent: 53 per cent in
Quiché; 51.3 per cent in AltaVerapaz; 47.9 per cent in Solola; 43.3 per cent in Totonicapan;
41.9 per cent in Bgja Verapaz; and 41.6 per cent in Huehuetenango - while the national average
is31.7 per cent.'” Poverty, lack of access to drinking water, environmental degradation, cultural
marginalization and the lack of sanitation facilities are factors that have a negative impact on the
health of indigenous people. Cultural barriers are especially noticeable in the failure of
officialdom and administrators to use indigenous languages in health centres and the failure to
incorporate traditional medicine in health programmes. Pilot projects designed to integrate
4,560 midwives are only just beginning to get under way, even though over 50 per cent of the
popul ation has recourse to the services of traditional doctors or healers. The Special Rapporteur
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believes that the correspondence between areas of poverty and social marginalization and the
geographical distribution of indigenous people or people of African origin shows the depth of
systemic, structural discrimination in Guatemala.

40.  Representatives of the Garifuna claim that, despite the fact that they first landed on the
shores of what is now Guatemalain 1806 and despite the fact that they are mentioned in the
Agreement on Identity and Rights of Indigenous Peoples, the Garifuna are not fully recognized
as Guatemal ans and are discriminated against when they emigrate from the Izabal region
(Livingston) to the capital. Many of them have been harassed by the police, who consider them
asillegal foreign immigrantsin Guatemala. In schoolsin the department of Izabal, Garifuna
children feel discriminated against because their language is not used and they fedl they are not
receiving the same attention from teachers as Ladino children. Moreover, the absence of their
culture, history and traditions from school courses makes these children feel marginalized. The
lack of opportunities, which is related to the lack of development projectsin their region® and
to the discrimination against them, has forced many of them to emigrate, particularly to the
United States of America, from where they support the families they left behind. They are afraid
that their community might lose its language because there is no bilingual education for their
children. Inlight of the interest shown by touristsin their region, some of them say they are
afraid they may be forced out of Livingston in the same way as they were forced off the island of
Saint Vincent in 1796.

41.  During avisit to a Garifuna couple living with HIV/AIDS, the Special Rapporteur was
able to gauge the effects of the lack of adequate health facilitiesin the town of Livingston, in the
department of Izabal. The health centrein the town has neither the appropriate drugs nor
sufficient equipment to treat, for example, HIV-positive persons and AIDS patients, who are
obliged to go to Puerto Barrios, which is about an hour away by boat. The trip requires financial
resources that these individuals do not always have. In Livingston, many sick people die for lack
of adequate medical care. Thelack of health care shows alack of commitment on the part of the
Government towards the population groups that suffer most from discrimination. For this reason,
Guatemala has been denounced to the Inter-American Commission on Human Rights by
HIV/AIDS patients who have no access to treatment.

42.  Representatives of the Xinca people a so stressed the specific forms of discrimination
from which they suffer, which are related to the pressure exerted on them since colonial times
not to speak their language and to abandon their traditional costumes, as well as the breakdown
of their communities. They pointed out that the State dealt ruthlessly with Xinca efforts to
organize, rejected their customary law and expropriated their communities land for the benefit
of big landowners, leaving the Xincato be exploited as farm workers on coffee plantations. Like
other indigenous peoples, the Xinca were the victims of military repression during the armed
conflict and were marginalized economically and socialy. Although its members are still treated
asif they wereinvisible, the Xinca people is starting to rebuild itself, with the aim of recovering
its cultural identity as a distinct people among the other indigenous peoples. For example, Xinca
organizations have begun to carry out in-depth sociocultural and anthropological research into
their people's practices and customs. Their representatives claim that the situation of their
communitiesin the villages of Y upiltepeque, Jumaytepeque and Guazacapan requires urgent
attention, as they have been threatened with the expropriation of their land by the municipal
authorities.
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B. Situation of indigenous children and women

43. Indigenous children and women are among those who are most affected by racial
discrimination. Indigenous women, because of their ethnic origin and sex, suffer twice over
from discrimination, which typically takes the form of areection of their traditional dress, the
denia of access to education, health care and basic public services (water and electricity) and
the lack of job opportunities and accessto land. The illiteracy rate among indigenous women
is between 50 per cent and 90 per cent; only 43 per cent of them compl ete their primary
education, 5.8 per cent secondary education and 1 per cent higher education.™®

44, In the area of reproductive health, indigenous women mostly resort to the services of
healers and give birth in hazardous conditions. The maternal mortality rate, which is estimated
at 74 per 100,000 live birthsin Guatemala, is one of the highest in Central America, and islinked
to the situation of indigenous women. In 2000, according to UNDP, 65.4 per cent of the cases of
mortality related to childbirth concerned indigenous women.?

45.  Asfar as children are concerned, the majority (62.3 per cent) of the 556,000 children
aged between 7 and 14 who do not go to school areindigenous.?* The rate of malnutrition
among indigenous children is 29 per cent, as compared with 17.2 per cent among non-indigenous
children; the infant mortality rates are, respectively, 69 and 52 per 1,000 live births.

46.  Severa casesof racia discrimination described by the Human Rights Procurator
illustrate the form taken by discrimination both in personal relationships and within institutions.
For example, Ms. Rigoberta Mench tried to sue members of the Frente Republicano
Guatemalteco political party for making alegedly racist remarks about her, calling her a* market
Indian” and a“tomato seller” and inviting her to “sell her vegetables somewhere else’; a
councillor from the town of Xelais being prosecuted for saying during an interview that “during
the conguest, the Spaniards exorcised the indigenous peoples’; ateacher of Mayan origin and her
pupils were forced to identify themselves as Ladinos on aform for the Ministry of Education; a
pupil of Mayan origin was refused admission to a private school because she was dressed in
Mayan costume; and in 1996, racist graffiti appeared on wallsin the city of Quezaltenango,
which was governed by an indigenous person.

V. CONCLUSIONS AND RECOMMENDATIONS

47. Racism and racial discrimination are deep-rooted, though not institutionalized, in
Guatemala. They arereflected in the pervasiveness of the centuries-old pre udices that
have marked Guatemalan history, culture and mentalities and that have been amplified by
thetragic events of the country’srecent past, culminating in a genocide of indigenous
peoples. Guatemala’'s economic and social situation is characterized by the non-egalitarian
development of the so-called L adino population and of indigenous peoples and people of
African descent, illustrating the structural and systemic nature of discrimination. The
lowest economic and social development indicators are found in the regions populated
mostly by indigenous people and people of African descent. The correspondence between
areas of economic impoverishment and social mar ginalization and the geogr aphical
distribution of indigenous groupsis a glaring example of the systemic and structural nature
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of racial discrimination. The Special Rapporteur therefore believesthat combating racial
discrimination should be a corner stone of the process of building peace and democracy in
Guatemala. A true and lasting peace cannot bereduced to its political and legal
dimensions, asformulated in the peace agreements and subsequent laws; if it isto be
achieved and to bereally lasting, it must be based on effortsto eradicate racism and racial
discrimination by taking appropriate measures while promoting reconciliation. The
Special Rapporteur therefore makesthe following recommendations:

(@) Given the pervasiveness of racism and racial discrimination, the
Special Rapporteur believesthat a bold political act isneeded to demonstrate the
Government’s deter mination to eliminate this evil. The President should make a solemn
statement for mally recognizing the existence and the social, economic and cultural
consequences of these phenomena and should express the Gover nment’s commitment to
eliminating them on a democratic basis and with the participation of the indigenous
peoples and people of African descent concer ned;

(b) M oreover, the Special Rapporteur recommendsthat the Gover nment should
go beyond thisformal recognition of the country’s ethnic diversity by writing it into the
Congtitution, in accordance with the Agreement on Identity and Rights of Indigenous
Peoples;

(© Having noted the lack of coordination between theinstitutions and
gover nment departmentsresponsible for combating racism, aswell asthe lack of financial
resources or theinadequate allocation of resour ces, the Special Rapporteur recommends
that an integrated approach should be taken to combating racism and racial discrimination,
by drawing up a national programme to combat racism and discrimination and
simultaneously promoting an egalitarian, interactive and democr atic form of
multiculturalism, with a view to building a society based on ethnic and cultural pluralism
that encourages dialogue and interaction between all its members. Such a programme
should be based on the Durban Declaration and Programme of Action;

(d)  Thereevant provisions of the peace agreements, particularly the Agreement
on ldentity and Rights of I ndigenous Peoples, should be subjected to a critical evaluation to
determinetheir achievements and shortcomings. In thiscontext, combating racism and
racial discrimination should belinked to the long-term promotion of multiculturalism
based on the principle of unity and diversity, the recognition and promotion of, and
respect for, theidentity-related, ethnic, spiritual and cultural characteristics and
peculiarities of all peoplesand communities, and the promotion of a process of
interaction and cross-fertilization between them all;

(e Given the profound and long-lasting impact of racism and discrimination
on the structure of Guatemalan society, the Special Rapporteur recommendsthe adoption
of a programme of voluntary or affirmative action in favour of peopleswho have
historically suffered from discrimination, that is, indigenous peoples and people of African
descent;
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) Special emphasis should be placed on the coreissue of the construction of a
pluralist identity in Guatemala through the promotion of multicultural and intercultural
education that pays special attention to the way history iswritten and taught, to the system
of values and to the development of genuine multilingualism in all walks of life. In this
context, special attention should be paid to two central dimensions of national identity: the
promotion of multiculturalism in the media, both in their output and in their management
and operational structure; and the dynamic national cultureresulting from the promotion
of the country’sarchitectural and historical heritage and the development of the creativity
and thriving cultural practicesof all its peoplesand communities. The development of
adequately-resourced local, community-based, free media should be part of these efforts;

(9) The process of catharsisinitiated by the Commission for Historical
Clarification set up to shed light on past human rights violations should be pursued in
order to expunge the painful experience of discrimination and put an end to the impunity
enjoyed by those responsiblefor the political violence; the Commission’srecommendations
with regard to preserving the memory of the victims of the armed conflict, moral and
material redressfor victimsor their families, and the establishment of a mental-health
programme for those traumatized by the armed conflict should be implemented quickly;

(h)  ThePresidential Commission on Discrimination and Racism against
Indigenous Peoples and the Presidential Human Rights Commission should be linked by
law to Congressto make them statutorily independent, in accor dance with the Principles
relating to the Status of National Institutions (the Paris Principles); similarly, these
commissions should be given their own financial resourcesunder the annual State budget;

(1) The Special Rapporteur encourages Congress to speed up the process of
adopting the law that will authorize the Gover nment to make the declaration recognizing
the competence of the Committee on the Elimination of Racial Discrimination under
article 14 of the International Convention on the Elimination of All Forms of Racial
Discrimination;

() It isrecommended that non-gover nmental organizations should take an
active part in drawing up and implementing a national programmeto combat racism
and racial discrimination, by making proposalsto eliminate racism and racial
discrimination, with the focus on resolving communities’ specific problems; in the process,
these organizations should work together to help build a more mutually supportive and
democr atic society.

Recommendations at the regional level

48. Effortsto combat racism and racial discrimination should take into account the
regional dimension in Central America, where the societies share not only demogr aphic,
ethnic and cultural similarities, but above all a historical heritage of racism and
discrimination, amplified by present-day political violence. The countriesof thisregion are
also characterized by movements of population groupswhich are victims of discriminatory
practicesto various degreesin the different countries. The Special Rapporteur
consequently recommendsthat the Organization of American States (OAS), and in
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particular the Inter-American Commission on Human Rights, should assign a central role
in peace-building to the thor oughgoing eradication of racism and racial discrimination
with a view to building democr atic, egalitarian and interactive multiculturalism in the
region. OAS should support the efforts of the Central American States by means of studies
on the shaping of multi-ethnic identities and their manifestations, aswell as assistance in
the drafting of coordinated domestic and regional legislation, the strengthening of
institutionsfor the protection of human rightsand civil society, and therevision of
educational and media programmes and systems.

49.  OASshould also promoteintercultural tourism centred on the following elements:
the existence of a shared geographical and historical heritage, the vitality of authentic
cultural and spiritual practices and forms of expression and their profound interactionsin
time and space. Intercultural tourism can makeit possible to combat discrimination
through therehabilitation of identities that have historically been denied or scorned, to
check thetendency inherent in modern masstourism to treat culture asfolklore, and to
foster the fundamental link between land and culture, and land and origins, which lies at
the heart of the demands made by indigenous peoples and communities and people of
African descent.

Notes

! Lemot garifuna, qui est souvent utilisé dans ce rapport, proviendrait de |a racine arawak
karina qui se serait transformeée en Callinagu, Garinagu et Karifouna. Garifuna, qui signifie
« mangeur de manioc », S écrit dans lalangue originale garifuna au singulier et Garinagu au
pluriel. En francais, on peut écrire au pluriel garifuna ou garifunas (sans prononcer le -sfinal).
Le nom de Garifuna (avec une majuscule) sert normalement a désigner |’ ethnie, maisil peut
désigner lalangue (le garifuna, avec une minuscule) et servir d' adjectif : p. ex., lalangue
garifuna, le peuple garifuna. [www.tlfg.ulaval .ca/axl/amsudant/Garifuna__histoire.htm].

2 D’ aprés|’ Enquéte nationale sur les conditions de vie de la population, réalisée au cours de
I”année 2002 par I’ Institut national de statistiques du Guatemal a.

3 Bien qu'inclus parmi |es peuples autochtones par I accord sur I’ identité des peuples
autochtones, les Garinagu (singulier Garifuna) doivent étre considérés comme une population

d  ascendance africaine, méme s'ils empruntent une proportion importante de leur langue aux
Amérindiens Arawaks avec lesquelsils ont coexisté sur |'ile de Saint-Vincent d’ ou ils ont été
déportés vers les cotes atlantiques du Honduras, du Guatemala, du Belize et du Nicaragua actuels.
Leur culture, qui S est maintenue atraversles siecles, reste profondément africaine.

* PNUD, « Guatemala: Una Agenda para el Desarrollo Humano. Informe Nacional de
Desarrollo Humano 2003 », p. 9.

> Un projet de réforme de la Constitution soumis au peuple en 1999 prévoyait de reconnaitre le
caractere « pluriculturel, multiethnique et multilingue » du Guatemala (art. 1er amendé) maisn’a
pas été adopté.
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® Commission consultative pour |aréforme éducative, Rapport, mars 2001. Cf. La Cultura Maya
en la Educacion Nacional, Ministerio de Educacion de la Republica de Guatemalad UNESCO,
Proyecto Movilizador de Apoyo ala Educacion Maya, Cuidad de Guatemal a, 2004, p.17.

" MINUGUA, « Los Pueblosindigenas de Guatemala: 1a superacion de la discriminacion en
marco de los Acuerdos de paz », Ciudad de Guatemal a, sept. 2001, p. 16, pour le détail de ces
langues.

8 Le Rapporteur spécial aen outre recu le Rapport initial du systéme judiciaire sur laréforme
judiciaire pour la période 2003-2004.

° Guatemala. Memory of Slence. Report of the Commission for Historical Clarification.
Conclusions and Recommendations, F & G Editores, Ciudad de Guatemala, 1999, p. 17.

19 Communication de la Fundacion Mirna Mack, en date du 28 juin 2004.

1« Marco de asistencia de las Naciones Unidas para el Desarollo (UNDAF)
Guatemala 2005-2008 », Equipo de Pais del Sistema de las Naciones Unidas, juin 2004,
p.7.

12" Guatemala. Memory of Silence..., op. cit, p. 23-43.
13 \/oir E/CN.4/2003/90/Add.2, p. 17 & 20.
4 MINUGUA, « Los Pueblosindigenas de Guatemala... », op. cit., p. ...

> PNUD, « Guatemala: UnaAgendapara el Desarrollo Humano. Informe Nacional de
Desarrollo Humano 2003 », op. cit., p. 228. Voir également les données de I’ Instituto Nacional
de Estadisticas, « Mapas de pobreza de Guatemala », ao(t 2001.

16 Alta Verapaz, Huehuetenango, 1zabal, Quiché, Quetzaltenango, San Marcos, Totonicapan,
Chimaltenango, Solola, Suchitepéquez, Baja V erapaz, Sacatepéquez.

7 MINUGUA, « Los Pueblosindigenas de Guatemala... », op. cit, p. 11.

18 Laville de Livingston est relativement isolée du reste du pays, étant atteignable par mer au
terme de plus de 45 minutes de navigation, depuis certains points cotiers.

9 MINUGUA, op. cit., ibid.

% Defensoria de laMujer Indigena, « Primer informe. Situacionesy derechos de las Mujeres
Indigenas en Guatemala », avril 2003.

2L 1bid, p. ...



