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CoBeT Mo npaBaM 4eJjioOBeKa

JABaguats TpeTha ceccus

IIyukT 3 moBeCTKH AHS

Hoompelme H 3aIUTa BCEX MPaB Y€J0BEKA, 'PAKIAHCKHUX,
NOJIMTHYECCKHUX, JKOHOMHUYECKHUX, COINMAJIbHBIX

U KYJbTYPHBIX IIPaB, BRJIKYas MIPaBO HA PasBUTHUE

Hokman CriennnajbHOT0 TOKJIATUYUKA
10 BONPOCY O NMPaBax 4YeJI0BEKA MUTPAHTOB
dpancya Kpeno

PernonajibHOe Mcciel0BaHUeE: YIIPABJIeHUE BHEIIHUMHU
rpanunamMu EBponeickoro corwsa u ero Bo3aeucreme
HA NPaBa 4YeJI0BeKa MUTPAHTOB*

Pesome

CrnenuanbHbId JOKIAJYUK MOJHOCTHIO MOCBSITUI MEPBBIA roja JeHCTBHUS CBO-
ero MaHjJaTa MCCJIEJOBAaHUIO BONpoca 00 yNpaBICHUM BHEIIHUMHU rpaHunamu EBpo-
MelCKOTO COr03a U ero BO3JAeHCTBUM Ha MpaBa 4eloBeka MUTpaHTOB. OH MpoBe KOH-
cylbpTauuu ¢ npeacraButensiMu EBponelickoro coro3a B bproccelie U moceTus cTpaHbl
mno obe cTopoHbI BHeNIHe# rpanunsl EBpomneiickoro cotosa, a umenno: I'pennto, Uta-
auto, Tynuc u Typuuro. IIpuBeTcTBys BKIIOUEHHE BOIpPOCA O IIpaBax MUTPAHTOB B
pamounyto nonutuky EC, CnenunanbHbI JOKJIaJ4UK, BMECTE C TE€M, MO-TIPEXHEMY
00eCIIOKOEH TeM, YTO Ha MecTax 3alliTa IpaB YeloBeKa MUIPAaHTOB, B YAaCTHOCTHU
MUTPAHTOB C HEYypEeTyIHPOBAaHHBIM CTaTyCOM, 3a4acTyl0 He obOecmeduBaeTcd. B mok-
JajJie paccCMaTpUBAIOTCS TaK)Ke BHI3OBBI, CBA3aHHBIE ¢ oOecredyeHueM 0e30MacHOCTH B
paMKax MUIPALlMOHHOIO U MOTPAaHUYHOrO0 KOHTPOJIS; UCIIOJIb30BAHUEM 3aJIep)KAaHUHI B
KaueCcTBE MEXaHU3Ma IOTPAHUYHOIO KOHTPOJSA; IKCTEPHAIM3ALUEU IOIPAaHUYHOIO
KOHTPOJIS; U HEJOCTATOUYHBIM pa3jieieHueM OpEMEeHH OTBETCTBEHHOCTH C FOCYAapCT-
BaMU Ha BHEILIHEW rpaHulle.

[IpunoxkeHne K HACTOSIIEMY JAOKIaAy PAaCIpPOCTPAHAETCS B MOMYIEHHOM BHJIE TOJIBKO
Ha TOM $S3BIKE, HA KOTOPOM OHO OBLIO MPEJCTaBICHO.
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|. BBeaenue

1. Hacrosimuit nokmam mpeacTaBiseTcss B COOTBETCTBHU C pesonrormei 17/12
CoBeTa 1o mpaBaM uejloBeKa. B HeM conmepxuTcs KpaTkuii 0030p AesTeIbHOCTH
CrenuanbHOTO JOKJIaA4YMKa 10 BOIPOCY O MpaBax 4deJOBeKa MUTPAHTOB B MEPHUOX C
1 utons 2012 roga mo 30 anpens 2013 rona.

Il. JeareabHocTh CienuaJbHOIO J0KJIATUNKA

A. Yuactue B KOH(pepeHIHSIX U KOHCYJIbTAIHAX

2. 28 centa6ps 2012 roga CrnennanbHBINH JOKIATIUK MPHUHSI ydacTHE B OpTaHH-
30BaHHOM KomuTeToM 1o mpasam peOeHKa gHe 00mel JUCKYCCHH 110 BONIPOCY O Mpa-
Bax JeTeil B KoHTekcTe Murpanuu. 21 u 22 Hos6ps 2012 roga oH mMpUHSAN ydacTHE B
pabore npomexamero Ha Maspukuu ['modanpHOrO hopymMa Mo MUTPANMK U PA3BUTHUIO
U MIPUYPOYCHHEIX K HEMY MapajuieNbHBIX MeponpusaTusax. 21 u 22 ¢pespans 2013 rona
OH y4acTBOBaJ B paboTe oAMHHAANATOTO KOOpAnHAIMOHHOTO COBEIAHUS 1O BOMPO-
Cy O MEXIyHapOAHOW MHTIpalli¥ WM pa3sBUTHH, mpoxoausurero B Heio-Kopxke.
18-19 anpens oH HmpHUHANT yd4acTHE B OPTaHM30BAHHOM YIpaBlieHHEeM BepxoBHOro
komuccapa mo npaBaMm denoBeka (YBKIIU) B Bproccene cemunape mo Bompocy o0
OCYIIECTBICHUHU TOCyIapcTBaMM — ujeHaMHu EBpomeiickoro coro3za peKoMeHIanuin
MIPaBO3ANUTHBIX MEXaHU3MOB B OTHOIIEHUH MHUTPALUN.

B. Tlocemenusi cTpaH

3. B 2012 rony CreruanpHblid TOKJIaIUUK MOCETUI bproccens Mo mpuUrialieHUuIo
EBpomneiickoro corw3a u coepmua noe3aku B Tynuc, Typuuro, I'penuro u Uranuto
M0 TPUITANICHUID COOTBETCTBYIOIIUX MpPaBUTENbCTB. WHopmalus, cobpaHHas 1o
UTOTaM IOCEIICHHS ATUX CTPaH, Jieriia B OCHOBY TEMaTHYECKOTO pa3jesa HacTOSIIEro
JIOKJIaza.

C. TIloaroroBka k /luajiory BHICOKOT0 YPOBHSA

4. CnenuanbHbeIi TOKJIaAUYUK C HHTEpPECOM OxujaeT Jlmajmora BBICOKOTO YPOBHS
10 BOIPOCaM MHTPAalMU U Pa3BUTHsS, NIPOBEJEHHE KOTOPOro HaMeueHo Ha 3—4 OKTs0-
pst 2013 rona 1 Ha KOTOPOM IPEACTABUTCS yHUKalbHas BO3MOXXHOCTH MOJABITOKUTH
nporpecc, AOCTUTHYTHIM B XOJ€ NMPOBOJUMBIX Ha II00albHOM YpPOBHE OOCYKIEHUU
MUTPAMOHHOMN MOJUTUKU BO BCEM MUpE.

I1l. PeruonajbHOe HcCCJIeJOBAHUE. YyIIPABJIEHHUE BHEIIHEH
rpanuuei EBponeickoro cors3a u Bo3aeicTBUE HA IpaBa
YeJI0OBEeKA MUTPAHTOB

A. Bseaenue

5. CrenMalbHBII JOKIAUUK OTAAET ceOe OTUET B TOM, UTO BBI3OBEI, CBA3aHHLIE C
yIpaBJI€HUEM TPaHULAMU U HEJEerajbHOW MUIpaluell, HE SBJISAIOTCS HOBBIM MIJIM Xa-
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pakTepHBIM TOJbKO sl EBpomelickoro corwsa sBiueHueM. Ha mpoTskeHHW Beel wc-
TOPUU MUTPAHTHI B HaJeXJe CIACTUCH OT IPECIeTOBaHUI WM B MOUCKE Jy4IIeH 0-
T TepeceKasd TpaHuIbl Mo BceMy Mupy. Tem He MeHee CrienHManbHBIH JOKIaI4UK
OTMEYaeT, 4TO B ITOCJIEIHUE FOAbl, H B OCOOCHHOCTH B YCIOBUAX IIYCTh Jaxe U caep-
KUBAEMOTO POCTa IIOTOKOB HEPETyIUPyeMOil MUTpaIlMi Ha BOJHE "apabckoif BECHHI ",
no Bceil BuamMocTH, nMeHHO Cpenu3eMHOMOphe IpHBIEKaeT K cebe Hambopliee
BHHMaHHUE B CBSI3U C 9THUM SBJICHHEM B CBETE Bce OoJjiee ONACHBIX MapLIPYTOB IBU-
KEHHS M YUCJIa CMepTeil U HapyLIeHHI IpaB 4eloBeKa, CIy4alonIuxcs B yTH, KaK Ha
Mope, TaK U B IyCTBIHSAX.

6. B cBs3u ¢ atum CHCL[I/IaHLHHﬁ JOKIIAAYUK TPHUHAT PEIICHUE IMOJIHOCTBHIO IO~
CBATUTH HCpBBIﬁ roa Z[CﬁCTBPIﬂ CBOE€TO0 MaHIaTa HUCCIECIOBAHUIO BOIIpoca 00 yupaB-
JICHUW BHCIIHUMMU I'PaHHUIAMU EBpOHeﬁCKOFO COK3a H €ro BO3HGI71€TBI/II/I Ha TipaBa
YCJIIOBEKAa MUT'PAHTOB. B paMKax 3TOTO HUCCIE€NOBaHUA, MPOBEACHHOTO B COTPYAHUYC-
CTBE C EBpOHGI\/‘ICKI/IM COKO30M U COOTBETCTBYIOIIMMHU TOCyaapCTBaAaMU-4YJICHAMHU, CTa-
BHJIACh 3ajJlada OIICHUTH KaK HOCTI/IFHyTHﬁ IIPpOTpeCC, TaK U MPENMATCTBUSA U BBI3OBHI,
KOTOPBIE IO CHUX ITOP CKa3bIBAIOTCA HA 3alIMTE U IMOOIIPECHUU ITPAB YE€JIOBEKAa MUT'PAH-
TOB, C 0COOBIM AKIICHTOM Ha mpaBaxX YE€JIOBE€Ka MUTPAHTOB C HEYPETyJIUPOBaHHBIM
CTaTyCOM.

7. B mae 2012 roga CrnenuanpHBIH JOKIaIUUK COBEPIINI MOe3IKy B Bproccens,
rJie OH NPOBEJ MEpBOHAYANbHBIE KOHCYJIBTAlMU C IPEICTAaBUTEISIMH COOTBETCTBYIO-
muX yuypexaeHuid EBponeiickoro corosa, Bkiroyas Komuccapa mo BHYTpEHHUM Je-
naMm, ['eHepanbHBIH AUPEKTOPAT IOCTHLIHH, [ eHEepaNbHBI AUPEKTOpAT MO BOIpPOCAM
pacwupenust, [eHepa bHBIH TUPEKTOpAT IO BONpPOCAM Pa3BUTHS U COTPYyLHHYECTBA
("HOpomndiia™), EBpormeiickyio cinyx0y BHEHNIHUX NeHCTBHiA, wieHoB EBpomeiickoro
napjiaMeHTa, B TOM 4HcJe IapiaMeHTckoro Ilogkomurera mo mpaBaM 4esoBeka, Pa-
Oouyro rpynmy mo mpaBaM ueinoBeka, [Ipencemarens Cosera EBpomneiickoro corosa/
ITpencenarens Paboueld rpynibl BEICOKOTO ypOBHS IO mpoOiieMaM MHUTpanuu u ybe-
xuma, Koopaunaropa EC mo Bompocam GOpeOB ¢ TEppOpH3MOM U areHTCTBO
"®ponTtekc". OH MpoBEN TaKkXke BCTPEUYM C MpeAcTaBUTENIMH AreHTcTBa EBpomeii-
CKOTO COI03a [0 OCHOBHEIM IIpaBaM B BeHe.

8. Ha mpoTsikeHn# rofia OH MOAIEPIKUBANT CBSI3h C MEKIIPABUTEIbCTBEHHBIMHU Op-
raHW3anusIMH, BKJIIO4as YmupaBlieHne BepxoBHoro kommccapa Oprammsamun OObe-
nuHeHHbIX Hanuii mo genam Oexenues (YBKB OOH), MexayHapoaHyo opraHu3sa-
uuo no murpanuu (MOM) u MexayHapoaHbIi LEHTp MO pa3pabOTKe MOJIUTHKH B
obnactu murpanun (MIIPIIM). OH Takxe Ha MOCTOSHHO OCHOBE B3aMMOJEHCTBO-
BaJl W TOIIEPKUBAT AMAJIOT C TPEACTABUTEISIMH HAayYHBIX KPYTOoB, OpTaHU3AIHAH
rpakJIaHCKOTO 00mecTBa H CAMAMHU MHUTPAaHTaMH.

9. 3arem CrenualbHBIA JOKIAIYMK MOCETHI YEThIPE CTPaHbl MO 00€ CTOPOHBI
BHEIIHEH TpaHuilbl EBpOTIEHCKOTO €C0103a, C TeM Y4TOOBI U3YyUUTh MPUMEPHI IPAKTHYE-
CKOTO OCYIIECTBIICHUS MOJIUTHKU yIpaBieHus rpanunamu. [Ipu ToMm, uyto y EBpormeii-
CKOTO COI03a BeChMa MPOTSDKCHHAs] BHELIHSs rpaHuia, Beioop CrenuanbHOro J0K-
JnaJ4rKa naj UMEHHO Ha cTpaHbl B pernoHe HOxHoro Cpeaqn3eMHOMOPbS HE TOJBKO
MOTOMY, 4TO FOKHAasi TPaHHIA OCTAETCS OJHUM M3 OCHOBHBIX MYyHKTOB MPOHHKHOBE-
HUsI MUTPAHTOB Ha TeppuTOpHUI0 EBpomeiickoro cor3a, HO U MOTOMY, YTO €€ mepece-
YEHHUIO MPEANIECTBYET NyTelleCTBUE MO HenpeackazyemMomy Cpegn3eMHOMY MOPIO U
OTNaCHBIM CYXOTYTHBIM MapiipyTtam. CrequaabHbIi JOKIAAYUK TOCETUI MPUTPAHHUY-
HbIE 30HBI T€X CTpaH, Yepe3 KOTophie Ha TeppuTOpHI0 EBpomeiickoro coro3a monajgaet
HanOOJIbIIICe YMCIO0 MHUTPAHTOB, a UMeHHO Typuuu u I'peunu, a Takke TyHuca u
Urannu. B urone 2012 rona on nmocetun Tynuc u Typruuro, B oktabpe — Urannto, a B
HosiOpe—nmekabpe Toro xe roxa — ['penuto. B despane 2013 rona CnenuanpHBIN TOK-
NaJ4uK BepHYyJcs B bproccens U1 mpoBeAeHUsT KOHCYIbTAI[UN C COOTBETCTBYIOMUMHU
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YUPEKACHUAMU EBponeﬁcxoro COI03a B CBA3H CO CBOMMU NPEABAPUTEIBHBIMU BBIBO-
AaMU U JJIA TTOJTYYCHU A ﬂaHLHCﬁmHX pa3”b§ICH€HI/II71.

10. B xaxnpo# n3 ctpaH CnenmaiabHBIH JOKIaIUUK MOCETIII HMEHTPH 3aJepKaHus,
MPUIOTHL U IPyTHE MECTa pa3MelIeHUsS MUTPAHTOB, a TaKXKe MOTPaHUIHBIE MPOMYCK-
Hble MyHKTBI. OH BCTPETHIICA TakKe C MPEACTABUTEIAMHI COOTBETCTBYIONINX HAaIIHO-
HalbHBIX OPTaHOB, OTBETCTBEHHBIX 3a MOTPAHHYHBIA KOHTPOIh M MHUTPAIUIO, H C
IesITeIIMH TPaXIaHCKOTO 00IIecTBa, 3aHUMAIOITUMHUCS TaHHBIMHU BOIIPOCaMHU.

11. BpIBOABI M PEKOMEHIANNH, MOATOTOBJICHHBIE 110 UTOTAM 3THX BHU3HMTOB, NpeE.-
CTaBJIEHBI B YEeTHIpEX A00aBICHMUIX K HACTOANIEMY NOKIany. B HacTosmem temaru-
YECKOM JIOKJIa[e IPEANPUHUMAETCS TOMbBITKA BHICBETHTHh COXPAHSIONINECS BBHI30BHI B
nene pa3pabOTKU M OCYIIECTBICHHS COOTBETCTBYIOLIEH NMOIMTHKHA C OIOPOH Ha pe-
albHBIE NPUMEPH U3 HAIMOHAJIHHOM NPAKTHKH IOCEIIEHHBIX CTPaH U cHOopMyInupo-
BaTh PEKOMEHJALMM, NIPU3BaHHBIE NMOMOYb EBpomeiickoMy COI03y M €ro rocynapct-
BaM-4J€HaM JaTh OTBET Ha 3TH BHI30BH B MHIMBUIYaJIbHOM IOPSAKE, a TakXke Ha
JIBYCTOPOHHEH M PETHOHAIBHONH OCHOBE.

12.  CroeumanpHBIA JOKIATYUK XOTEN OBl MOONaromapuTh BCEX, KTO HAMIEN BpeMs
BCTPETUTHCS C HUM H MOJAENHUTHCA MH(OpMamueir o cBOeM IMOHMMAaHHH MPOOIeMBl U
CBOMM OUBITOM. B wacTHocTH, CrenmaibHBIA MOKIATYMK BBIPaXaeT MPU3HATEINb-
HOCTB 32 MOJACPKKY U COTpYIHHYECTBO EBporeiickoMy COI03y M IMOCENIeHHBIM TOCY-
IapcTBaM-4JeHaM, OKa3aBIINM COJICHCTBUE B MpOBeAeHUH HccieqoBanus. OH XOTeln
OBl Tak)ke BBIPAa3UTh HCKPEHHIOI MPU3HATEIBHOCTH COTPYyOHWKaM PermoHambHOTO
otaenenusa Y BKIIY gy EBpomnbl 3a UX HEOLEHUMYIO MOAJIEPKKY U COEHCTBHUE.

O030p npoueccoB murpauuu B EBponeiickom corose

13. Murpanus HEM3MEHHO COCTAaBIIsJIa BAXKHYIO 4acTh €BPONEHCKONW UCTOPUU: MU-
IPAaHTBl, HECOMHEHHO, MPEACTABIAIOT COOOH OJMH U3 KJIIOYEBBIX JJIEMEHTOB KYIb-
TYPHBIX, 9KOHOMHUYECKHX W COIMAIBHBIX yCTOEB EBpPOMENHCKOro cor3a U MHOro00-
pa3HbBIMH crocobaMu BHOCST BKIJIAJ B eBporeiickoe o0iiectBo. Tem He MeHee B IO-
CIeIHUE JCCATUIICTUS MHUTpalus BHYTpU EBpomnbl cTaHOBUTCS BCe Gosiee OOJe3HEH-
HOUl TeMOM, KOTOpas 4acTO CIYXHUT MPEAMETOM OTIUYAIOIICICS MOIAPHBIMH MHE-
HUSIMH H JKapKOW OOMeCTBEHHOH MOJEMHUKH W "KO3BIPHOW KapToil', BIUAMOIIEH Ha
HCXOJ O0IIeHAIMOHANBHBIX BBIOOPOB. [IOMUMO 3TOr0, XOTs TPAIUIUOHHO MUTPAIIH-
OHHAsl MOJUTHUKA OTHOCHIACH K cdepe BeICHHs OTACIbHBIX TOCYIapCTB-4JICHOB, B
MOCJeAHNE JBa JecATUIeTUs EBponeickuil cor03 BKIOYHICS B IPOLECC COrIacoBa-
HUs HOPM MpHeMa MUTPAHTOB W yIPaBJICHHS I'PAHHUIIAMH, B TOM YHCJE OOLIMX TMpa-
BHJI B OTHOIIEHUU MPOXKUBAHMS TPa¥JaH TPETbUX CTpaH. [[pOTSIKEHHOCTh BHEIIHHUX
MOPCKUX TpaHUIl] cBOOOJHON st BHyTpeHHero nepemeinenus [lIeHreHckoil 30HBI,
oxBarbpIBaOIell 26 cTpaH, BKIOYAsl 4eThIpe TOCyAapcTBa, HE BXOASAUIMX B EBpormeii-
cKuit coros3, coctamusieT 42 673 kM, a CYXOMYyTHBIX TpaHul — 7 721 KM, U C y4eToM
Toro, 4to B omHoM Toibko 2011 romy ee BHemIHWE TpaHWUIBI Iepecekin Ooiee
700 muH. pa3, 3[ieCh NPOBOJUTCS YHHUKAIbHBIH IKCIEPUMEHT B 00JACTH yIpPaBICHUS
PErHOHANbHBIMHU FPaHULIAMU .

14. EBpomeiicknuii cor03 M3HAYalbHO CAE€Jal IIar K COTPYAHHYECTBY U KOOpAMHa-
UK B 00JACTAX, CTPOTO CBA3AHHBIX C 0€30MACHOCTHIO, M BHUMAaHHE B MEPBYIO Oue-
penb yoemsuioch MpEemayNpexACHUI0 TpaHCTpaHWYHOW mpectymHocTH. [loctenmenHo
9Ta JEeATEIbHOCTh OXBATHJIA COIIACOBAHNE HEKOTOPBIX HOPM B 00JacTH yHmpaBJIeHUS
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TpPaHUIIAMHU ¥ BO3BpAIICHUS MUTPAHTOB; a paboTa B 001acTiIX, CBSI3aHHBIX C Mpeaoc-
TaBJICHHEM yOeXHINa ¥ 3aKOHHOH MUrpanueil, mpogomkaercs. Tem He MeHee cieayer
OTMETHUTh, YTO KIIOUEBBIE (AKTOPHI, ONPEAEIAIONINEe MUTPANMOHHYIO IOJHUTHKY, B
TOM 4YHCJIE€ TaKOH HEM3MEHHO BaXXHBIH (aKTOp, KaK YUCIO JOMYIIEHHBIX K BHE3AY
JUIL, IPUYEM KaK 3aKOHHBIX MHTPAHTOB, TaK U OeXEHIEB, MPUOBIBAIOIIKNX IS Tepe-
CENIeHNUs, TO-TIPEXHEMY OTHOCATCA K cepe TUPEKTUBHBIX MOJHOMOYHMHA OTAEIbHBIX
rocynapcts — uneHoB EBpomneiickoro cotosa (I'UEC).

15.  C ognoit ctoponsl, CrieuanbHBIA JOKIAaI4UK MPUBETCTBYET 3TO MOCTEIICHHOE
corjlacoBaHWE TMOJUTHKHA EBpomeiickoro coro3a B MaHHOW 00JIacTH, MOCKOIBKY MH-
rpamnus, 0e3yCcIOBHO, BXOIUT B YHCJIO BOIPOCOB, PEIICHUIO KOTOPHIX HE MOMEMIaeT
CKOOPAMHUPOBAHHBIA perHOHANBHBIA MOIX0H. BMecTe ¢ TeM OH oTMedaeT, 4YTO pas-
paboTka B pamkax Bcero EBpomeidckoro coro3a CTaHIAapTOB YIPaBICHUS MUTpanHei
Ha PETHOHAIBFHOM YPOBHE HE CONPOBOXKJAallach MapaIeNbHBIMH CKOOPAMHUPOBAH-
HBIMH YCHJIMSIMH 110 OOECIedYeHHIO MpaB MUTPAHTOB. HecMoTps Ha ompeneleHHBIC
IOCTIDKCHHUS B Jeje oOecledeHHs MpaB 3aKOHHBIX MHUTPAHTOB, BKIIOYas MPUHATHE
IUPEKTUB B OTHONIEHHWH JOJTOCPOYHBIX BHJIOB Ha JKHTEIHCTBO M €AMHOTO pa3pelre-
HUsSI, B 00ecIeYeHHUs MpaB JHUI, HYKIAIOIMHUXCSI B MEXIYHAPOIHON 3alIUTe, AEATCIb-
HOCTH IO COTJIACOBAaHUIO HOPM, KacaroMIUXCs MpaB MHUTPAHTOB C HEYyperyIupOBaH-
HBIM CTaTyCcOM, MpeNCTaBIsAeTCs HenocTaTouHoi. boiee Toro, kak ormevaer Cruenu-
aNbHBIA MOKJIANUHK, B PE3YIbTATe COTIIACOBAHMS MUTPAIMOHHBIX 3aKOHOB W IOJIUTH-
K1 Ha ypoBHe EBpormeiickoro coro3a mpaBuiia, KacamIluecs YCIOBHH Bbe3la, MPUHH-
MarT Bce Ooiiee CIIOKHBIM W OTPAHWYHTENBHBIH XapakTep, a IMOJUTHKA YIPaBICHUS
rpaHUIaMu eme 0oyee y)KeCTOUHIIaCh.

16. VxecTtodueHHe mojaxona K MOTPAHMYHOMY KOHTPOJIO CONPOBOXKJIAIOCH TAKKE
yXKecToueHueM mnopsiaka Bbe3na B lllenrenckyio 3omy. Jlo mossnenus llleHrenckoi
30HBI JEHCTBOBAJIN OTHOCHUTEIBHO THMOKHE YCIOBHS BBHE3/la MJIM KOHKPETHBIE MHpO-
rpaMMBbl HaliMa TPYAALNIUXCSI-MHOCTPAHIIEB, MO3BOJABIINE HEKBAaIU()UIMPOBAHHBIM
MHUTpaHTaM BbE3KaTh B TOCYlapcTBa — YiIEHHl EBpomeickoro coro3a B MOUCKAX BO3-
MOXXHOCTEH TPyZOyCTpPOMCTBA M BIOCIEACTBHU COOTBETCTBYIOIIMM 00pa3zoM odopM-
JATH CBOW aJMHUHUCTPATHBHBIA cTaryc. OJHAKO B HACTOSIIEE BPEeMsS TaKHE BO3MOXK-
HOCTH BEChbMa OTPAaHHMUYEHBI, MMOCKOIbKY IO ycinoBuaM llleHreHckol cucTemMbl 00Ib-
IIMHCTBY HEKBaIW()UIMPOBAHHBIX MUTPAHTOB M3 CTpaH, HE BXOASMMX B EBpomeii-
CKHH 0103, B 0COOEHHOCTH cTpaH [nmodanpHOrO 10ra, TpedyeTcs MOMYy4YUTh BU3Y IS
BbE3/1a Ha TepPUTOPHIO EBpomelickoro corwsa B nouckax pabore’. Ha mpakTuke cio-
KHUJIach CUTYyalHsl, IIPU KOTOPO MHUTPAHTHI U3 CTPaH, HE BXOAAMUX B EBponedckuit
COI03, B YACTHOCTH M3 PAa3BMBAIOIIMXCS CTPaH, I7l€ HE NEHCTBYIOT IMPOTPaMMBbI, Ipe-
JlycMaTpHUBAIONINE YIPOIICHHBIH BU30BBIH pexuM ¢ EBponeiickiuM coo30M, Bce dale
JMUIIAIOTCS BO3MOXKHOCTH Ha PErylasipHOW OCHOBE Bbe3aTh B EBponelickuil coro3 ans
TOTO, YTOOBI CAMOCTOATENBHO NCKATh TaM paboTy.

17. CneunmanbHBIH TOKJIAJIUK OTMEUYAET TAKXKeE, YTO CIIPOC HAa BPEMEHHYIO, HEKBa-
nudpUIUpPOBaHHYIO pabouyio cmily B Heckonbpkux cekropax B ['HEC, Bkirouas cenb-
CKO€ XO35IHCTBO, TOCTHHUYHO-PECTOPAHHOE JEJI0, CTPOUTEIHCTBO U JIOMAIIHIOK IPH-
CIyTy, OCTaeTcsl BBICOKHM, XOTS 3TO, KaK MpaBMJIO, He mpuszHaercsa. Paboume mecra
Mo00HOTO poja, MpeaIaraeMbele MECTHBIMU pabOTOMATENSAMH, SBISIIOTCS COCTAaBHOM
4acThi0 HE()OPMAIbHOW HIKOHOMUKH, IPUUYEM 3apaboTHas IU1aTa M yCJIOBHS Tpyda He-
PEaKO HOCST KCILUTyaTaTOpCKui xapakrep. B To ke Bpems CrenualibHBINA TOKIATINK
OTMEYaeT, YTO, C OJHOI CTOPOHBI, YK€ HPHUHATH IPOTPAMMBbI, HallpaBJICHHBIE Ha I10-

Tak, HampUMep, BCEM TpaxkJaHaM cTpan Marpuba u GOJbIIUHCTBA CTpaH AQpUKH
Ut Bhe3a B EBporneiickuii coro3 Tpebyercs Bu3a. B o6uiem rurane cM. http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:2001R0539:20110111:EN:PDF.
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OlIpeHKre MUIpaluy KBajdubuuupoBaHHoil paboueil cunbl B EBponeiickuii coros®, Ho,
C Apyroi cTopoHbl, (HOPMHUPOBAHHE MUTPAIMOHHOW crucTeMbl EBpomeiickoro corosa
JI0 CHX TIOp HE CONPOBOXAAETCS MapalljeNbHbIM Pa3BUTHEM BO3MOXHOCTEH Mg He-
KBaTM(UIMPOBAHHBIX MUTPAHTOB IOJb30BAaThCS PETyIUPYEMBIMH KaHajlaMH, MO3BO-
nsromuMu 3aHuMathes B [UEC BpeMeHHOW HeKBanM(pHUIUPOBAHHOW TPYHOBOH nmes-
TEIBbHOCTHIO. Takue HEeNMpU3HAHHBIE TOTPEOHOCTH B pabodeil cuie co3Aar0T MOIIHBIN
"mpuTAruBaromui’ ¢GaxTop N1 MHTpANHM HEKBaIU(QUIHPOBAHHBIX PAaOOTHUKOB.
B paMkax myOuuuHBIX 00CYXJE€HHH MUTPAHTHI C HEypEeTryIHPOBaHHBIM CTAaTyCOM 3a-
4acTylo OOBHHSIOTCS B "BOPOBCTBE paboduX MecCT" HIH MOCOOHHYECTBE CHHXKEHUIO
3apaboTHOW miaTsl paOOTHUKOB C yperyJIMPOBAHHBIM CTAaTyCOM, HO TOCYAapCTBa, Cy-
I TI0 BCEMY, BBIAEIAIOT BECbMa CKYJHBIE PECypChl Ha COKpamleHHe MaciTaboB He-
(opMaNbHOIO CEKTOpa M NPUMEHEHWE CAaHKIHMH K "HeperylmpyemblM paboTonare-
niM", KOTOpBIE H3BJIEKAIOT BBITOAY M3 IKCILIyaTaTOPCKUX YCIOBUH TpyAa, MO3BO-
JSAIOIMX UM ITOBBIIIATH CBOIO KOHKYPEHTOCHOCOOHOCTH. B 3T0# cBsizm CriennanbHbIN
JOKJIATYUK HAAEETCs, 4TO MPUHATHE {MPEKTUBBI MO CAaHKIHIM, IPUMEHIEMBIM K pa-
6oronarensm (JICP)* Gyner umersh no3uTHBHBIN 3pdexT. KpoMe TOro, o NpuHUMAaeT
K CBEJICHUIO MIPOBEICHHUE IEPETOBOPOB IO BOIPOCY O IPHHITHU TUPEKTHUBBI O CE30H-
HBIX PaOOTHHKaX .

18. B wumrore crnoxkumiach Takas CHTyalus, MpU KOTOPOW Bce OOJIbIIEe YHUCIO MU-
TPAaHTOB ITyCKAaeTCs B OMAacHBIC MyTEHNIECTBHS B IEIAX HEPETYIHPYEMOTO BheE3la B
EBpormeiickuii coro3 s 3aHATHSA TaKOW TPYZOBOH amesTenbHOCTHIO. [TomoOHBIE mMO-
€3IKH COBEpIIAIOTCS HE TOJBKO Ha HEMPUTOAHBIX IS IutaBaHus mo Cpenm3eMHOMY
MOpPI0 U ATIAHTHYECKOMY OKEaHy CydaX, HO W IO OMacHBIM CYXOIYTHBIM MapIipy-
TaM, Ha KOTOPBIX OHH PUCKYIOT XU3HBIO M3-3a CBOETO CTPEMIICHHS BOCIIOIb30BaTHCS
OTKPBIBAIONIUMHUCS TIeped HUMH BO3MOXXHOCTAMHU. B camom nene, cOTIacHO OLEHKaM,
MIpU TOMBITKE HE3aKOHHOTO MepeceyeHus TpaHuIlsl B pernoHe Cpenqnu3eMHOTO MOPS B
2011 rongy moru6mm ceerme 1 500 yenmoBek®. 3a nepuon ¢ 1998 mo 2012 rox moxy-
MEHTAJIbHO ITOATBEPXKICHBI ciydanm Tudemn Oomee 16 000 demoBek, NMBITAaBIIHXCS
murpuposath B Epponeiickuii coros’. CiieflyeT OTMETHTb, YTO 3TH CTATHCTHYECKHE
aHHBIE OTPaXKalOT CIIydaW CMEPTH HE TOJBKO, CBS3aHHBIE C MPOUCIIECTBUIMHI B MO-
pe, HO W BCIEICTBUE PA3IMYHBIX IPYTHX MPUYNH, B TOM YHCIe OT YAYLIbS B I'Py30-
BHKaX, JOPOXKHO-TPAHCIIOPTHHIX IMPOUCIIECTBUN, 0OMOPOXKEHHUsI, HACHIIUI COTPYIHH-
KOB TIOJIUIINH, B pe3yiIbTaTe roJIOJOBOK, B3PHIBOB MUH HIJIM COBEPUICHHS CaMOyOUHCT-
Ba B clly4ae 3aJep)KaHWs, UYTO CBHUIETEIHCTBYET O MHOTOYHCICHHBIX OIACHOCTIX,
MPUCYIIUX MapuIpyTaM HEepPeTYIHPYeMOH MUTPAIHH.

19. Bwmecte ¢ Tem CrnenuanbHbIH JOKIAJYMK IIPHU3HAET, YTO HA JIUI, NPUOBIBAIO-
IMUX TYTEM HEPEeryJIupyeMOro IEepecedeHUs MOPCKOW MM CYXOIIYTHOH T'paHHIIHI,
MPUXOANUTCS JIMIIb KpalHE HEe3HAuYWTeJbHAas AOJS JIMI, NMPOXMBAaKOMMUX B EBpomei-
CKOM COI03€ C HEypEeTYJIHPOBAaHHEIM CTaTycoM. Tak, COTIacHO CTaTHCTHYECKHM JaH-
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Hanpumep, nupexkrua 2009/50/EC Cosera ot 25 mas 2009 rona 06 yciioBHSX Bbe3a U
MPOXXMBAHUS TPAXAaH TPEThUX CTPAH IS LeJell TPyI0yCTPOHCTBA HA paboOUnX MECTax,
TpeOyromux BEICOKOH kBanupukanuu. CM. Takxke IMyHKTH /2—73 HUXKe.

Jupexrusa 2009/52/EC Espomneiickoro napnamenta u Cosera ot 18 utons 2009 rona,
pelycMaTpUuBaroias MUHUMaIbHbIE CTAHAAPTHl B OTHOUICHUH NPUMEHECHHS CAaHKIUH U Mep
K paboToJaTessiM HE3aKOHHO MPOXKMBAIOIIMX TPAXAaH TPEThUX CTPaH.

Ipeanoxenue mo gupekrue EBponeiickoro mapmamenta u Cosera ot 13 utomnst 2010 roxa
B OTHOLICHHUH YCIOBU Bbe3aa U NMPOKUBAHUSA IPAXKIaH TPEThUX CTPaH B IENIIX
TpyaoycTpoiicTBa Ha ce3oHHbIe paboTsl COM(2010) 379, okoHuUaTeNbHBINA BapHAHT.
CornacHo onenkam Komurera CoBera EBporbl o BonpocaM MUTpannu, OSKEHIEB U
nepemMeniennbix jmil, "Lives lost in the Mediterranean Sea: Who is responsible?".

April 2012.

Cwm.: http://www.unitedagainstracism.org/pdfs/listofdeaths.pdf.
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HBIM, OOJIBIIMHCTBO MHUTPAHTOB, HaXOIANIMXCS B mpenenax EBpomelickoro corosa c
HEypEeryJIupOBaHHBIM CTAaTyCOM, IPEACTABICHO JHUIAMHU, KOTOPBIE IMOJYydYaroT paspe-
II€HHE Ha BbHE3M, MPUOBIBAIOT HA 3aKOHHBIX OCHOBAHMAX, @ 3aT€M OCTAIOTCS IOcCIe
UCTEUYCHHUS CpOKa JeHcTBUSA cBOoMX BU3. C yd4eTOM 3TOTO €CTh OCHOBAHMS I10JIaraTh,
y10 1 EBponeiickuil coro3, u Ipyrue HaONIOJaTeNH YAEIIIOT Ype3MepHOEe BHUMAHUE
mpobiemMe HeperylupyeMoro NpHOBITHS MO CyIIe W MOPIO, B YACTHOCTHU IO MOJIUTH-
YECKUM COO0paXKeHUIM.

20. B T0 xe Bpems CrneunanbHBIM AOKJIaJAYWK OTMEUYAET, YTO 3TO IOBBIIICHHOE
BHUMaHHUE K MUTPaHTaM, epeCceKaoUM TPaHHIY HEPETyIuPyEeMbIM 00pa3oM, ABIs-
eTcst KpaliHe aKTyalbHBIM B CBSI3M C TE€M, UTO KaK pa3 MMEHHO B 3THX CIydasx, Kak
MPEACTABISAETCA, COBEPIIAOTCS HamboJee BOMMIOMINE HAPYIICHHWsS INpaB deIOBEKa.
Cry4anm CMEpPTH MUTPAHTOB C HEypETyIUPOBAaHHBIM CTATYyCOM, NBITAIONNXCS MTONACTh
B EBpomeiickuii cot03, SIBIASIOTCS MOBOAOM I KpaifHel oOecrokoeHHOCTH. [pyrue
NPUYUHBI )1 OECIOKOWCTBA CBSA3aHHBI C HENPAaBOMEPHBIM OOpalIeHHEM C MHUTPaH-
TaMH Ha TpaHUIE, BKIOYas MPAKTHKY, YIIEMISIOMYI0 UX cBOOOLY M 0€30MacHOCTh U
peXUM 3aiepKaHus Mo 00e CTOPOHBI TPaHUIIBI, KOTOPBIH HE MO3BOJISIET HAJIEKAIUM
o0pazoM coOnrogaTh MUHHMAaJIbHBIE CTAHAAPTHI B 00JIacTH MpaB dyesnoBeka. Kpome To-
o, Jake 110 nepecedeHus Jubo Mopckoil, mndo cyxomyTHOH rpanunsl EBpomneiickoro
COI03a MUTPAHTHI, HAXOASAIINECH B MyTH K HEMY, HEPEIKO IOIBEPraloTCs Cepbe3HON
ONaCHOCTH HACWIMS WM JKCINTyaTallMd, B TOM YHCJIE CO CTOPOHBI KOHTPaOaHIUCTOB.
OTO B HEPBYI0 OYepeb KacaeTcs )KEHIIWH U JEBOYEK B MEPUOJ X HAXOXIACHHUS B
CTpaHax TPaH3MTa, IJI€ OHU MOTYT MOABEPTATHCS CEKCyaIbHOMY HACHIIHUIO.

21. Hapsany c stum CrneunalibHBIH JOKJIaJYHK OTMEYaeT, YTO BOIPOC O HEeperylu-
pyemoi#i murpamnuu npuodpen ocoboe 3HaueHHE Ha BOJHE "apabckoif BecHHI'. B ua-
ctaHocTH, netoM 2011 roga wepe3 Cpenm3zemHoe mope B Mrammio cramu mpuOBIBaThH
3HAYUTEIbHBIEC IIOTOKK MUTPaHTOB. OJHAKO MPUOBITHE CYHAOB C MUTPAaHTaMH, CYIs 110
BCEMY, OKa3aJOCh €AMHUYHBIM SIBICHHEM, U "apabckas BecHa" B 0oliee MOJNTOCpOU-
HOM IIIaHEe He NMpUBeNa K KaKoMy-JIH0O CYNIeCTBEHHOMY HPHUTOKY B EBpomy HOBBIX
MUTpaHTOB. TeM He MeHee mocie ITUX coObITHIl B EBpore 3aBsi3aiuch xapKue CIio-
PHI IO BONIPOCY 00 yNpaBiIeHHH IIOTOKAMH HEPETYIUPYeMOH MUTI'PALIHH.

22. B aToMm xoHTeKkcTe CenHaNIbHBIH JOKIAMUYUK OTMEYaeT YHUKAIHHYIO TTO3HIINIO
EBpormeiickoro coro3a B OTHONMIEGHUH YIPaBICHHS CTOIb CIOXHBIM MEXaHH3MOM, KaK
eMHasi MHTpannoOHHas cuctema. EBpomeiickuii cor3 SBISETCS YHHKAJIBHBIM 3KOHO-
MHUYECKHM, COIMAIbHBIM W TIOJUTHYCCKUM NAPTHEPCTBOM, HANAXKCHHBIM MEXIY
27 rocymapcTBaMH-4J€HaMH, BO MHOTHX W3 KOTOPBIX CIOXHIWACH HAIMOHAIbHEIC
MpaBOBBIE TPAAWIINHU, oOecreynBaroNne HaIEKHYIO 3allUTy IpaB denoBeka. Kpome
TOTO, Ha peruoHalbHOM ypoBHe EBpomeiickum coio3oMm chopMupOBaHA BCEOXBATHI-
Baromas 3aKOHOJATeNbHAasi CHCTeMa, IpeaycMaTpUBaronias HaIeKHbIE MEpHI 3aIlUTHI
MpaB 4eJ0BEKa, KOTOPHIE JOTONHIIOT BHYTPEHHEE H MEXKIYHapOIHOE IIpaBo B obnac-
TH OCHOBHBIX IpaB 4YeOBeKa. biaromaps 3Tod cucTeMe TrpakJaHe TPETBHX CTpaH,
IIUTENbHOE BpeMs HaxOIsAIHecs B TOcylapcTBax — ujeHax EBpormeiickoro coro3sa,
MOB3YIOTCS OOWHAKOBBIMH C T'pakaaHaMH EBpomeicKoro coio3a MpaBaMU C TOYKH
3peHuss cBOOOOB TEPEABMIKCHHS, BBHIOOpAa MecCTa XHUTEIbCTBA W YCIOBHH Tpyna.
B sToii cBszm CrneuuanbHbIM AOKJIAaA4YUMK OTMedaeT, yTo EBpomneiickuil coro3 Haxo-
IATCS B YHUKAIEHOM MOJIOKEHHUH B TUTaHE 0OeCredeHus MpaB YyeJ0BEeKa MUTPAHTOB B
KOHTEKCTE YIPaBICHUS CBOUMHU TPAHHUIIAMH.

23. BwmecTe ¢ Tem cuibHBIE CTOPOHBI peFHOHaHBHOﬁ CUCTEMBI OMTHOBPEMEHHO II0-
POXKAAOT U BBI3OBBHI. CrnenuaabHBIHA AOKJIAAYUK TAKXE NMPU3HAET, 4YTO rocygapcrBa-
YJICHBI MO-IPEXKHEMY B 3HAYUTEIbHON CTEIECHH PYKOBOACTBYIOTCA CUJIbHBIM BJIUAHU-
€M BHYTPCHHEIO O6H.[CCTB€HHOFO MHEHHUSA, KOTOPOEC JIETKO MOAXACTCA aHTUUMMHUIPA-
OUOHHBIM HACTPOCHUAM. Takoe oTHOmEHHE K MHFpaHHOHHOﬁ IIOJIMTHUKE, KOTOPOEC 3a-
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JacTyI0 UTHOPUPYET NMPABO3AIMUTHBIH aCIEKT, 3aTeM HEPEIKO MEPEHOCUTCS Ha pe-
THOHAJIBHBIA YpOBEHb BBUAY BakHOH posin CoBeTa u, CI€AOBATEIbHO, B TOCYAapCT-
Ba-wICHBl NpHU pa3paboTke eBPONEHCKOW MHUTPAMOHHON MOJHUTHKH W COOTBETCT-
BYIOIIETO 3aKoHOAarenbcTBa. Kpome Toro, CrennanbHBIA TOKIAJINK OTMEYAET, YTO
CIIOKHBIM XapakTep B3aUMOACHCTBUSA MEXAy IMoJHOMOYUsIMU EBpomeiickoro corosa n
OTIENBHBIX CTPaH B 00JACTH MHUTPALlMH HEPEIKO HCIOJIB3YeTCs] HeZ0OpOCOBECTHBIM
00pa3oM, 4TO 3a49acTyi0 NMPUBOAMUT K BBIMAJCHHUIO IIPAaB YEIOBEKAa Yepe3 BO3HUKAIO-
mue Opemn: rocy1apcTBa-uwieHbl BEICTYNAIOT 32 HEMPO3PAuHYIO MOJUTHUKY Ha peruo-
HaJbHOM YPOBHE, a 3aT€M MCIIOJB3YIOT 3TH CTaHAAPTHI, YTOOBI MPOBOAUTH OoJiee OT-
PaHUYUTENbHYI0 BHYTPEHHIOIO MOJHUTHKY B OTHOLICHHM MHUTPAINH, a BIOCIEACTBUU
IBITAIOTCS OTHECTH €€ Ha CYEeT perdoHanbHOW cucTembl. Kak mpencraBiseTcs, 3TO
MOKHO NPOWLTIOCTPUPOBATH HA CIEAYIONIEM IIPUMEpe: B TO BpEMsI B COOTBETCTBHUH C
IepBOHAYANBHBIM NpemiokenneM Komuccuu B oTHomennn Jupextussl EBponeiicko-
rO COI03a O BO3BPAIlEHNH MHUTPAaHTOB MPEAYCMaTPUBAIOCH YCTAHOBUTH O-MECSYHBIN
CPOK B KauyecTBE MAKCHMaJIbHOTO CPOKa 3aJepkaHus, mo HacTosHuio CoBeTa 3TOT
CPOK B MCKIIOUHTENBHBIX Ciaydasx Obul mpojuieH 1o 18 mecsnes, mocne dero n Hra-
nus, u I'penust yBenM4uIn MaKCUMaIbHYIO MPOJODKUTENBHOCTD 3a/lepXKaHusI B COOT-
BETCTBUU C AonyckaeMod J{MpeKkTHUBOW HOPMOH, Kacarmouleiics MaKCUMaIbHOTO CpOKa
3a/iepKaHusd. X0TeNoch OBl HalEsIThCS, YTO HOBAs OOBIYHASI MpOLENypa NPUHATHUS 3a-
KOHOJATeNbCTBA B OOJACTH MHUTPAlMM MOMOXET M30€KaTh MOJUTHU3AINH BOIPOCA O
MHUTpAIU Ha 3aKOHOAATEIbHOM yPOBHE.

24. CheuuallbHBIH JOKJIAaJYUK OTMEYaeT TakKiKe, YTO €Ille OJHUM HEeH30CKHBIM
CIEICTBUEM CO3IaHHs €JUHOU CHCTEeMBl EBpomeiickoro corosa Mo ympaBlIeHHUIO Tpa-
HUIIAMU SBHJIOCH TO, YTO TOCYAapCTBa-4JeHbI, PACIIONOKCHHBIC Ha BHEIIHEH IpaHUIe
(IlTenrenckoi 30HBI) CBOOOJHOTO HepeaBMKeHHS EBpormeiickoro coro3a, HE TOJBKO
OTBEYAIOT 3a yNpaBJIEHHE CBOMMH HAaIMOHAJIBHBIMH TPaHUIAMH, HO W OKa3ajuCh
CTpa)kaMH BHEIIHUX TpaHHI Bcero EBpomeiickoro coro3a, mpuyeM MX OTBETCTBEH-
HOCTH 3a4aCTYI0 MOXET PAacHpOCTPaHATHCS Ha OOIMHPHBIE YIACTKU CyXOMYTHBIX HIIH
MOpckuX rpanul. CrneuuanbHblil JOKJIaAYUMK OTMeYaeT, uTo EBponelickuil cow3 npu-
3HAJ MacmTalbl 3TOW 3a7a4d, CTOSAMEH Mepeln OTACNbHBIMH IMPUTPAHUIHBIMU TOCY-
IapcTBaMH, W ydpeauia areHTcTBO '®poHTekc" A OKa3aHHWS MM COINEHUCTBHUS B pe-
IICHWH CTOJIb CIIOXHOHW 3aJjaud 1O YIpPaBICHUIO TpaHUIaMHU. TeM He MeHee OYeBH-
HO, 9TO TOCYIapCTBa-WICHBI, PACIOJIOXKEHHBIE IO MEPUMETPY BHEIIHEH TpaHUIIBI, He-
CyT Hecopa3MepHO Oonpmroe Opems, YTO MOXKET CKa3aTbCs Ha IpaBax YeJOBEKa MH-
IPaHTOB, MPHUOBIBAIONINX B 3TH CTPAHHI.

Anauu3 noaxoaa EBpomneiickoro corw3a K ynpaBjJeHUIO CBOMMH
BHEIIHUMU I'PAHULIAMH

25. C 1990-x romoB EBpomeiickuii coo3 3aHUMaeTcs pa3pabOTKON BaKHOTO W
CJI0)KHOTO MEXaHH3Ma MOTPAHUYHOTO KOHTPOJIs, KOTOPBIH BKJIOYAeT B ceOs 3aKOHO-
JIaTeIbCTBO, YUpeXKJAEHHUS U MOIUTUKY. C y4eTOM MIMPOKOro XapakTepa MHUTPAIUOH-
HOHN monutuku EBponeickoro cors3a mepej HacTOAIIUMM JIOKJIaJOM HE CTaBUTCS Lie-
JIBIO TIPOBECTH MCYUEPIBIBAIOINIKI 0030p, KOTOPHIA Obl OXBAaTHIBAJ BCE COOTBETCTBYIO-
Me Mepbl MOJUTUKH, IPOTPAaMMBI U BEJJOMCTBAa. BMecTe ¢ TeM B MPUIOXKEHUH K Ha-
CTOSAIIEMY JOKJIaAy MPUBOJUTCS OMUCAHUE HEKOTOPBIX KIIOUEBBIX MPaBOBBIX, HHCTHU-
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TYIHOHAIBHBIX M MOJUTHYECKNX MEXaHM3MOB, OKa3bIBAIOMINX BIMSHUE Ha pa3paboT-
Ky TOJIMTUKM EBpONeHckoro corwsa mo 3Tomy Bompocy®.

Ilo3uTHBHBIE aCNEKTHI, CBA3AHHBbIE ¢ BKJIIOYEeHHEM NnpaB MUTPAHTOB B OCHOBBI
MOJTUTUHKH

26. MHTerpupoBaHHe MPOTpaMM M MOJHUTHKHU B 00JACTH MUTPALMH B HHCTUTYLIHO-
HaJbHBIC W MOJUTHYECKHE OCHOBBI EBpOIEHCKOro coo3a CBUAETENBCTBYET O SCHOM
MOHUMAHNU CYNIECTBEHHOH pOJIM, KOTOPYIO MUTPAIMsl UTPAET HE TOJIBKO B HACTOS-
mee BpeMs, HO ¥ OyJgeT urpaTh s peTHoHa B Oyaymem. 910, 6€3yCI0BHO, 3aCIyKHU-
BaeT 0JOOpEHMs B KayecTBE OJHON M3 MO3UTHUBHBIX Mep. B wacTHoCTH, mocienHue
JIOCTHXXEHUS CBSI3aHBI C PACIPOCTPAHEHHEM OCHOBAaHHOTO Ha MpaBax MOAX0]a Ha MH-
TPAllMOHHYIO MOJUTHKY EBpomeiickoro coro3a, maBHBIM 00pa3oM MPUMEHHUTENBHO K
perynupyemMoii MUrpanum.

27. B CrokromsMckoii mporpamMme EBpormeiickoro coBeTa cIelaHO HECKOJIBKO
BAXHBIX IIAroB BIEpEea B JeJie MHTETPUPOBAHUS IpaB 4YeJIOBEKAa B MHUTPALUOHHYIO
nosuTuky. B CToKronpMckoi mporpamme 0co00 MOAYEpKUBAETCS BaXXHOE 3HAYEHHUE
MHUTpAIUi KaK OJHOTO U3 NMyTel oOecleuyeHnss KOHKYPEHTOCIOCOOHOCTH U HKOHOMH-
YeCKOH JKM3HecnocoOHOoCTH EBpomedickoro coro3a, a Takke MHCTPYMEHTa pELICHUs
ero pemorpaduyeckux npodiaem. B CTokronpMckoil mporpamMmMe npsiMo yKa3aHO, 4TO
OJIHMM M3 €ro KJIIOYEBBIX IMOTUTHYECKUX IPHOPUTETOB SBIsIETCA "o0ecredeHne Toro,
4TOOBI MPAaBONPUMEHUTEIBHEIE MEPBI, C OJHON CTOPOHBI, U MEPHI, HAIPABJICHHBIE HA
obecrieueHNe MHAWBHYATbHBIX IPaB, MIPUHIMIIA BEPXOBEHCTBA 3aKOHA U HOPM MEX-
JIyHapOJIHOW 3alIUTHI, C APYroil, COUYETANNCh APYT C JAPYroM C MHTEpecax AOCTHXKe-
HUS €IMHOH IeJIN ¥ B3aMMHO MOJKPEIISIN ApyT Apyra”.

28. CroemumanbHBIM JOKIATYUK MPUBETCTBYET TaKXke MpUHATHE [N0oOampHOTO MOJ-
xoja k murpanuu u Mmodunsaoctu (I'TIMM) B kauecTBe OJHOTO M3 BaXKHBIX OCHOBO-
MOJaTaloNUX CTPATErHYECKUX JOKYMEHTOB, IIEIBI0 KOTOPOTO SBISETCS OKa3aHHUE OII-
peleNsIonero BIWSHUS Ha BCE IPYrHe YIpaBICHUYCCKHE PEIICHUS, NMPHUHUMaeMbIe
BCEMH CTpYKTypamu EBpormeiickoro coro3a 1Mo BONPOCaM IOJUTHKHA H IIPOTPAMM,
OKa3bIBAIONINX BO3JCHCTBHE HAa BHEIIHWE acMeKThl Murpanuu. CHenuanbHBIH TOK-
JaTYuK OTMEYaeT, YTO B IEJIAX OTPaKeHUsS MMOBECTKHU IHsA, B OONBINEH CTETIEHU OPH-
SHTHPOBAaHHON Ha COONIONEHHE MpaB, OJHO W3 KIIOYEBHIX W3MEHCHUU, BHECEHHOE B
HoBy10 penaknuio ['TIMM 2011 rona, mpenycMaTpuBaeT IMepeopHeHTAINIO Ha Oolee
ro0aTbHBIA TMOOXOJ, YYMTHIBAIOMIMI IIpaBa YeJIOBEKa, 3aTparuBacMble B IIPOIECCE
MepenBIKCHNUS 4Yepe3 TPaHUIbl, IMyTeM BBIABIKCHHUS Ha IEPBBIA IUIaH 3aJaqdl 110
CO3JIaHUIO 3aKOHOJMATENIFHO PEryIupyeMbIX KaHAJIOB MHTPAIMH H 3alIUTE MpaB 4ejo-
BeKa, BKJIIOYAs MPENOCTaBICHUE MEXIYHAapOTHOH 3amuThl. BaXXHO OTMETHTH, YTO B
I'TIMM npsiMo yka3aHO, YTO OH OPUEHTHPOBAH HA MUTPAHTOB U B LIEHTPE €ro BHU-
MaHHS HaXOAATCS MPOOJIEeMBI CaMUX MUTPAHTOB. B MOKyMEHTE COAEpKHTCA MpsAMOE
yKa3zaHUe Ha TO, YTO IIpaBa YeIoBeKa MUTPAHTOB HMEIOT MHOTOTUIAHOBEIN XapakTep U
OHU HAXOIATCS B MPSIMOM CBSA3U CO BCEMH YETHIPHMS OCHOBOIOJATAIOIINMHU TPUHIIH-
namu ['TIMM, u ocoboe BHUMaHNE B JOKYMEHTE yAEIACTCS 3alIUTE W PaCIIHPEHUIO
BO3MOXXHOCTEH TAaKUX YSA3BUMBIX KaTETOPHUH MUTPAHTOB, KaK HECOMPOBOXKTaeMbIE Jie-
TH, OPOCUTENN yOex)ulla, anaTpuabl U KepTBbl Topropiu joasmu’. Kpome Toro, k
yucay npoBo3rinamieHHbIX nejaed I'TIMM oTHoOcSTCS NOCTHIKEHHE MaKCHUMaJbHOIO
MO3UTUBHOTO BO3ACHCTBUS MUTPAIIMN Ha pa3BUTHE U 0OeClIeYeHNe IpaB MUTPAHTOB.

9
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CM. npuiiokeHue, B KOTOPOM IPUBOJUTCS pe3roMe MPOorpaMM, MOJIUTHK U 3aKOHOIATENIbCTBA
EBponeiickoro corw3sa, a Takke APYrUX MHULIHUATUB, OTHOCAIIUXCS K YIPaBICHUIO
MUTpanuei.

GAMM, p. 6.
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29. Hapsagy c 3TuM Henb3sl He 00paTUTh BHUMaHNE Ha Ba)XKHBIC TIO3UTHUBHBIE MEPHI
B 007aCTH IpaB YeJIOBEKA, KOTOPbIC OBUIM NMPUHATH B KOHTEKCTE YNPABICHUS BHEII-
HUMHU rpaHunamu EBpomneilickoro coro3a. Hanpumep, EBponeiickuil corwo3 npeanpu-
HSJ 3HaYUTENNbHBIE [IarH, HAalpaBlIeHHbIE Ha obecreueHne O6osee moaHOro cobrone-
HUs areHTCTBOM "®dpoHTEKC" MEeXAYHapOJHOTO IIpaBa IIpaB deloBeka. B cooTBerct-
BuM ¢ nocranosienueM Cyna EC 06 ormene pemenus 2010/252/EU Cosera' Espo-
MEeHCKUH COI03 IPUMET HOBBIE NPAaBWJIa M PYKOBOAANIME NPUHIMINBI NMPOBEACHUS
"®dpouTekc" onepanuit Ha Mope, U Npu 3ToM CrnenuanbHBIH JOKIaAUYMK MOTYYNT 3a-
BEPEHHUS B TOM, 4TO B mpejioxeHne Komuccuu OyayT B MOJHOM 00beMe BKIIOUECHBI
HNPUHIUIIEI, MPEAYCMAaTPUBAIOIINE COOJIIOACHNE OCHOBHBIX NPaB M HEJOMYyCTUMOCTH
NPUHYAUTEIHHOW BBICBIIKM B XOJAE OIEpanuii, mpoBoauMsbix "@poHTEKc", a Takxke
YeTKHE MPaBIIa BBICAJAKN MACCAKUPOB C CyHOB, COOTBETCTBYIOIHE MEXyHapOJHO-
My O€XeHCKOMY MpaBy M MEXAYHapOJIHOMY NpaBy HpaB denoBeka. Kpome Toro, B
2011 romy ObLT mpoBeaeH mepecMoTp pernaMmeHTa 'DpoHTEKC", M 3TOMY areHTCTBY
OBLIO MpEeANHCcaHO HA3HAYUTh AOKHOCTHOE JIMIIO MO BONPOCAM OCHOBHBIX MPAB IS
MPOBEACHUSI MOHUTOPHHIa BO3AEHCTBUS €ro omepanuil Ha COONIOIEHHE OCHOBHBIX
IIpaB MHUTPAHTOB M O€XeHIeB M yupeauTh KoHCynpTaTuBHBINA (hopyM 10 Bompocy o0
OCHOBHBIX IIpaBax, HaJCJICHHBIH KOHCYJIBTaTUBHBIM CTAaTyCOM, B II€JISIX BHECEHUS UM
pPEKOMEHAANMI 10 BOIPOCAM ITOTUTHKH.

30. [leificTBys B TOM e Kifoue, ATEHTCTBO EBpomeiickoro coro3a MO0 OCHOBHBIM
npaBaMm (AOII) HexaBHO 3aBepmIMIIO paboOTy HAll BaXHBIMH JOKYMEHTAaMH, KOTOPbBIE
MMEIOT OTHOMIEHHE K COBII0IEHHI0 TpaB MHrpanToB B EBpomneiickom corose'. Kpome
toro, CrnenuanbHBI AOKIaAYMK OTMEUYAET, 4TO B HACTOSAIIEE BpeMs XapTHs OCHOB-
HBIX IpaB EBpomeiickoro coro3a sBISeTCS BaXHBIM HCTOYHHKOM HpaBa EBpomeiicko-
TO cOI03a U coOMoneHNne XapTHH B CHITy €€ CTaTyca IOpUANYEeCKH 00sA3BIBAIOIIETO J0-
roBOpa JIOJDKHO SIBISATHCS KITIOUEBBIM KOMIOHEHTOM MOJHUTHKH EBpomeiickoro corosa
B 00J1acTH MHUTpaLUH.

OcHoBHbIE HeJ0CTAaTKU B o0ecnedyeHHM 3¢ PeKTHBHOM 3aALUTHI IPAB MUTPAHTOB

HUcknouenue I’lp06ﬂ€Mbl MuUucpanmoe ¢ HeypezcyiupoeaHHblmM cmamycom U3 KOHmexkcma
83aumocssseil Meofcdy Muepauueﬁ u npasamu 4eioeexka

31. HecmoTps Ha ynoMmsiHyThle BbIlIe NOCTHXeHUS, CreuuanbHbli JOKJIaJ4lK C
cokKaJeHHEeM OTMEdYaeT, YTO B KOHTEKCTe MOIUTUKU EBpomelickoro corws3a Heperyiu-
pyeMasi MUTpanus Mo-mpexHeMy B OCHOBHOM paccMaTpHBaeTCsl B KayecTBe Mpooiie-
MBI st 0€30MIaCHOCTH, C KOTOPOil HEOOXOUMO MOKOHYUTE. JTO B KOpHE IIPOTHUBOPE-
YUT IPaBO3alIUTHOMY MOJIXOJY, B OCHOBE KOTOPOTO JEXHUT KOHIENIHSI OTHOIEHHUS K
MUTpaHTaM Kak K HHAUBHUJYYyMaM U PaBHONPABHBIM HOCHUTEJSM IIPaB uellOBEKa.

32. CnenuaabHbIN JTOKJIAAYUK BBIpa)XkaeT COXKaJICHUE B CBA3M ¢ TeM, uTto B [ [IMM
MPOBOJUTCS CBSA3b MEXAY HEpPETryJIupyeMol MUTrpaliueld U TOProsiiell JOJAbMH, B CBA-
31 C YEM MOXKET CIIOKUTHCS JIO)KHOE BIIEUATIEHUE O TOM, YTO HEperyiupyemas MHu-
rpanus siBAsA€TCS YrOJOBHBIM IPaBOHAPYILIEHUEM, PABHO3HAYHBIM TOPIOBJIE JIIOAbMU.
Ecnu xoHTpabaHIHBIA TPOBOJ MUTPAHTOB U MOXET SBISATHCS YrOJOBHBIM IpaBOHA-
pYLIEHUEM, TO HEperyiupyemas MUrpaius TaKOBBIM HE SBJSETCA U, CJIEJ0BATEIbHO,
HE JIOJDKHA YBS3BIBATHCS C BOIPOCAMH, OTHOCSIIUMHUCS K OS30MaCHOCTH U MPECTYII-
HOCTH.

GE.13-13393
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Cyn EBporeiickoro coro3a, neino C-355/10, 5 cenrsiops 2012 rona.
FRA, Fundamental rights of migrants in an irregular situation in the European Union,
November 2011. FRA, Fundamental rights at Europe’s southern sea borders, 2013.
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33.  AmnamormuyHbIM oOpa3om, ogoOpennsii B anpene 2012 roga CoBeTOM I0CTHIINU
M BHYTpeHHHX Jei aokymeHT "IlporuBoaeiictBue EC MUTrpallmOHHOMY [IaBICHUIO —
Crparerndueckuii OTBET" MOCBSIICH CHIKCHHUIO "MHUTPAallHOHHOTO JaBIEHHS'', a HE
BCKPBITHIO MPUYHH Heperynupyemoi murparnuu. Bmecre ¢ tem CrenualibHbId JTOK-
JMAJYMK OTMEYAET, YTO B YIOMSHYTHIX JOKYMEHTaX He YAeNseTCs JOCTATOYHOTO BHH-
MaHHS HH "BBITaJKHBAalOMUM" (akTOpaM, K YHCIY KOTOPBIX OTHOCATCS HEIOCTaTO4-
HBI/ YPOBEHb Pa3BUTHUS U CIA0OCTh pEKMMa BEPXOBEHCTBA 3aKOHA B CTpaHaX MPOUC-
XOXICHUS ¥ TPAH3UTA, HU "TPUTATUBAIOIMHUM' (aKTOpaMm.

34. TIlpuBeTcTBYs NpHUBEPXKEHHOCTh KoMHCCHH HCIONB30BaHUIO TEPMHHA MUTpaH-
THl "¢ HeyperylupoBaHHEIM cTarycoM”, CnenuanbHbIil DOKJIAAYUK, TeM HE MEHee,
OTMEYaeT, 4TO B MHOTOYHMCIICHHBIX JOKyMeHTax EBporneiickoro coro3a mo Bompocam
MUTPALMOHHOHN MOJIMTUKKA U OCOOCHHO B BEIBOJAX M 3aKOHOAATEIbHBIX akTax CoBera
MO-TIPeXXKHEMY HCIOJB3YIOTCSA TaK)Ke BBHIpaKeHHS ''He3aKOHHas Murpanus u '"Hesa-
KOoHHBble MUTpaHTH". JJaxke B CTOKroJIbMCKOH IporpaMMe roxdepkuBaeTcs, 4To EB-
pomnelcKuil cor3 "TOoIDKEH NPOAOIDKUTH JTHHHIO Ha YNPOIIEHHE 3aKOHHOTO JOCTYIa
Ha TEPPHUTOPHIO CBOMX TOCYAApPCTB-UJICHOB U MapajuIeIbHO C 9TUM IIPUHUMATH MEPBI
[0 MPOTHBOACHCTBHIO HE3aKOHHONH MMMHUTPALIUU U TPAHCTPAHUYHON IIPECTYITHOCTH U
moAAep>KaHUI0 BEICOKOTO YPOBHS 0e30macHOCTH" .

35. CneuwanbHBIA NOKJIAaIYMK BEIPAXKaeT COXKaJEHHE [0 IIOBOAY HCIIOJIb30BAHHS
9TOH TEPMHHOJIOTMH U ¢ MPUCKOPOHEM OTMEUaeT YBA3KY HEperylIHpyeMoil MUrpanuu
C NPEeCTYNHOCTBIO M mHpoOiieMaMu Oe3zonmacHocTH. Mcmonp3oBaHHE HEKOPPEKTHOH
TEPMHUHOJIOTHH, B HETaTHBHBIX KpacKax ONMCHIBAIOLICH OTHEIbHBIX JIMI B KayecTBe
"He3aKOHHBIX', CIOCOOCTBYET HETAaTHBHOW HAIPaBIEHHOCTH IHCKypca IO mpobieme
MUTpaluy 1 enie 6Gojiee YCHIMBACT HEraTHBHBIC CTEPEOTHIIEI B OTHOLICHHMH MUTPaH-
TOB C HEYperyJIHMpOBaHHBIM CTAaTycOM, KOTODbIE NMPHUAAIOT UM 00pa3 IpeCTyITHHKOB.
Kpome ToTrO, s3BIK OJOGHOTO POJAa ONpPaBABIBACT BO3MOXKHOCTBH PacCcyXIaThb O MU-
rpaluy Kak O KPUMHHAIBHOM SBJICHHH, YTO B CBOIO O4YepelIb CIHOCOOCTBYET JAallb-
HEeHIIeMy OTYYXICHHUIO, TUCKPUMHUHALIMY U MapruHaJIN3allid MUTPAHTOB C HEypery-
JUPOBAaHHBIM CTATyCOM M Jake MOXXET MOOLIPATH BepOajbHOEe M (PU3NYECKOE HACH-
J¥e B UX OTHOLICHHH. DTO elle Ooyiee ycyryousercs TAKUMH 3aKOHOAATEIBHBIMH aK-
tamu EBponeiickoro corosa, kak J[MpekTHBa O coneiicTBHM Murpantam'?, KoTopas,
XOTS. ¥ HEe BBOAMT B HpPSIMOH (GOpMe YroJOBHYIO OTBETCTBEHHOCTH 3a HEperyiupye-
MYI0 MHUTPalHio, MOXET NOOYIUTh K OTKa3y OT OKa3aHWs IIOMOLIM MHUTpPaHTaM C He-
YperyJIMpoBaHHBIM CTaTyCOM BBHIY HOTEHLIUAJIHHOI'O IIPUMEHEHHS YTOJOBHBIX CAaHK-
Ui,

Paspbze M@JIC())/ noAUMUKOU U npakmukod: HenpumeHenue OCHOBAHHO20 HA npaeax
n00xo0da Ha Mecmax

36. Ilo muenuto CreruanbHOTO MOKJIAJuMKa, Haubojiee MOPA3UTEIbHBIM aclek-
TOM, BO3MOJKHO, SIBISETCS Pa3pblB MEXIY IOJUTHKON U NpakTukou. Tak, HecMOTps
Ha yKa3aHHBIE BBILIE HEJOCTAaTKH, EBponeiickoMy coro3y BCe XKe yIalloCh MOCTENEH-
HO BbIpaboTaTh OoJiee GIaronpHUsATHBIN IS MPaB MOJXO0/ K MUT'PAIlMOHHON IOJIUTHKE,
B YaCTHOCTH NPUMEHHUTENIBHO K MUTPAHTaM C yperyJaupoBaHHBIM cTarycoMm. OpHaKo
CrenuanbHBIi JOKIaJIYNK OTHIONb HE BCETJa HaXOAMJ €ro OTpakeHHe B Mepax, MpH-
HATBIX Ha MecTax. HampoTuB, B KOHTEKCTE MHCCHUH, npoBeJeHHbIX CrenunalbHbIM
JIOKJIATYMKOM, OH HaOJI0a, YTO OCHOBaHHBIM Ha NpaBax MOJXO0J, KaK U Mpexie, He
HaxXOAMUT IOBCEMECTHOTO MPUMEHEHHUS.

37. OcHOBHOE BHMMaHHE MO-TIPEXHEMY yIeJseTcs] KOHTPOJIIO U HaA30py 3a BHEII-
HUMHK rpaHunamu EBpomeiickoro cotoza. [lo HaOmonenusm Jloknmagumka, nesTeinb-

2 Nupexrura 2002/90/EC Cosera.
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HOCTb B c(epe ynpaBlieHUs MHUIpalleil B OCHOBHOM COCPENOTOYEHa Ha OIpeielie-
HUH, pa3paboTke ¥ QUHAHCHPOBAHHM Mep, KOTOPbIE KacaloTCs IPEXkae BCEro achek-
TOB 0€30MacCHOCTH B KOHTEKCTE HEpEerylnpyeMoil MUTpalUH, BKIIOYas 3aKJIIOYCHHE
o(¢HUIMANBHBIX COTJIAIEHUH O COTPYIHUYECTBE 1O Oopbbe ¢ "HEe3aKOHHOW UMMHUTpa-
e, COBepUICHCTBOBAHNE KOHTPOJIS Ha BHEIIHHMX I'PAHULAX 33 CYST UCHOJIB30BaHUS
JOTUCTUYECKUX M TEXHOJOTHYECKUX CPEACTB, HapallMBaHHE MOTCHIHAaJa B TPEThUX
CTpaHax C LeNbI0 MPEKpalleHUusl HeperylnpyeMoil Murpanuu (Hampumep, 3akiiode-
Hue MemopaHaymMa O JOTOBOpeHHOCTH Mexay "®pourtekc” u Typuueit), a Takxke
KPpUMHUHAIHM3A M0 MUTPAllUU B paMKax 3aKOHOAATEIbHBIX AKTOB M MPOrpaMM Ipak-
THYECKOW IESATENLHOCTH, B TOM YHUCIIE NyTeM MOOLIPEHHS 3aJep)KaHUs MUTPAHTOB C
HEYpeTryIUpOBaHHBIM CTAaTyCOM KakK B Ipeleiax, Tak W 3a HpeleilaMH TEPPUTOPUHU
EBpomneiickoro coro3sa, a Takxe (GUHAHCHUPOBAHUSA LEHTPOB IS COICpP)KaHUS 3aaep-
KaHHBIX KaK B cTpaHax EBporeiickoro cor3a, Tak U B CTpaHaX TPAH3HTA.

38. Eme oxny npuuuny mis 6ecrnokoiicTBa CrenuaibHBIM JOKIaAYUK BUAHUT B OT-
CyTCTBHH HE3aBHCHUMOTO HaA30PHOTO MEXaHHW3Ma, KOTOPHIH MOXXHO ObIIO OBl O3
MIPOMeEJIJICHUS 3a/1eHCTBOBATH B IEJIAX 00€CIeUeHus MOJHOTO COONIOCHUS MEXKAYHa-
pOJIHOTO MpaBa NpaB YEJOBEKa BCEMH NPOrpaMMaMU U YUPEKICHUSMH B 00IacTu
murpauun. Hanpumep, xots B 'TIMM npaBa yenoBeka XapakTepU3yIOTCS KaK CKBO3-
Has mpoOiema, 3TUM JOKYMEHTOM HE IpPelyCcMaTpUBAETCs YUpPEKIEeHNUE KaKoTro-Iudo
MPaBONPUMEHUTEILHOTO MEXaHU3Ma, KOTOPBIH MO3BOJSAN OBl IPOBOAUTH OIEHKY
MpPaKTHKH, KOTOpas, BO3MOXHO, HapyllaeT mpasa 4deiaoBeka. besycioBHo, uto AOII
UTpaeT BaXHYIO pOJIb B NpeocTaBiIeHWH EBpomelickoMy COI03y 3KCIEPTHBIX KOH-
CyIbTalMil MOCpeACcTBOM cOopa AaHHBIX, IPOBEICHHS HCCIEIOBAHUA M BBIHECCHUS
3aKJIIOYEHUN C TOUKHU 3peHus npas yesoBeka. M xots EBponelickuil cyq B HacTosiee
BpeMs HMMEET BO3MOXXHOCTb OTMEHATH IOJUTHUKY, HE OTBEYAIOIIYI0O MHUHHUMAJIBHBIM
CTaHJIapTaM B OOJacTH NpaB YeJOBEKA, MPOIEcC MPUHATUSA €ro PEIICHHH SABISETCS
MEUICHHBIM U JUIUTENBbHBIM. B TO Xe BpeMs MexaHH3M HaA30pa WIM CHCTEMaThde-
CKOHM OLIEHKM OCYIIECTBJICHHS MOJUTHUKH OTICIbHBIMH CTPyKTypamu EBpomeiickoro
COI03a MM HallMOHAJbHBIMU OpPTaHAMH, OTBEYAIOIIMMH 3a NMPUMEHEHHE MPaBOBBIX
akToB EBpomnelickoro cor3a, OTCYyTCTBYET.

39. Kpowme Toro, Bompeku TEHIEHINH, Ipeodiiaaoiell B pa3BUTHN MEXIAYHAPOI-
HOH JOKTPHHBI IPaB YeJOBEKa, CAMH MHUTPAHTHI, B YaCTHOCTH MHUTPAHTHI C HEypery-
JUPOBAHHBIM CTaTyCOM, JHIIb B PEAKHX CIydasX HMEIOT BO3MOXXHOCTH BECTH 3(-
dexTuBHYI0 00pHOY 3a Hamsexamiee coONIIOJEHNE M 3aIlUTYy CBOMX IPaB YEIOBEKa:
colelcTBHE B UX JOCTYNE K CPEeACTBAMHU NPABOBOH 3alIUTHl U HE3aBHCHUMBIM Opra-
HaM, IPUHUMAIONINM PEHICHUS, OKa3bIBAETCs JIMIIb B BECbMa PEJIKHUX ciydasx. Yame
BCETO OHH HCIBITHIBAIOT 3aTPYIHEHHS B CBA3HM C IOJYyYEHHEM JOCTyNa K MHpOpMa-
LU, CydaM, TpUOyHalaM WIM HAaIlMOHAJIbHBIM NPABO3AIIUTHBIM YUPEKIECHUIM, YCT-
HBIM ¥ MMCbMEHHBIM MEPEBOIYMKAM, IIPABOBOM MOMOIIYM WJIM IPOrpaMMaM IOpHINYe-
ckoit 3amutel, HIIO unm apyrum oOmecTBEHHBIM OpraHM3anusM. B OONbIIMHCTBE
MpoTrpaMM IpeArnodTeHne otaaercs "IppekTuBHOMY" yrpaBieHNO "HE3aKOHHOW MH-
rpanueil”’, kotopoe obecrmeunBaeTcs 3a CYET ONMEPATHBHOTO PACCMOTPEHHsS el Ha
MpEeAMET BO3BPAIEHHWS] MHTPAHTOB B paMKax JOOPOBOJBHOTO OTHE3Aa, PEAIMUCCHHU
WY BBICBIIKH.

40. B unenom CnenuanbHblil AOKJIaA4UK OTMEYaeT, 4TO mnoaxoa EBpomeiickoro
CO103a K HEPETYJINPYEMONH MUTPAIMU HE MO3BOJIAECT YyAEIATh JOCTATOYHOE BHUMAHUE
3alMTE MPaB MHUTPAHTOB C HEYPETYIHpPOBaHHBIM cTtarycoMm. CiemosarenbHo, EBpo-
MeCKOMY CO03y HE0OXOAMMO H3YUHUTh BOMPOC 0 Oosiee Y(hPEeKTUBHBIX OOMIUX Mepax
MOJINTHYECKOTO PEarupoBaHMs, KOTOPbIE BBIXOAWIN ObI 3a Mpenenbl MOBECTKH JHS,
CBSI3aHHOM ¢ 0€30MaCHOCTHIO, U COOTBETCTBOBAIHN OBl MPUHIHUITY BEPXOBEHCTBA MpaBa
1 OCHOBHBIM CTaHJapTaM B 00JIaCTH NpaB YeIOBEKaA.
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41. CnenuanpHBIH AOKJIAJYUK OTMEYAaeT TAaKXKe, YTO B CIydasx, KOTZa B OCHOBY
MOUTUKU W 3aKOHOAAaTeIhCcTBa EBpPOMECKOTO cOr03a 3aI0kKEHBI CTPOTHE IpaBO3a-
IIUTHBIE CTAaHJAAPTHI, 3a4acTyl0 BO3HUKAET CEPhe3HOE HECOOTBETCTBHE MEXKIY TEK-
CTaMU M HX OCYIIECTBICHHEM ToCyZapcTBaMU-wieHaMH. B cmry storo Kommccum
CIeqyeT U BIpEeIb MPOSABISATE OJUTETBHOCTD MPH MPOBEJSHUN MOHUTOPUHTA IIOITHOTO
1 HaJIEKAIIETO OCYIIECTBICHUS 3TUX CTAHIaPTOB TOCYAapCTBAMH-UICHAMU.

ObecneyeHue 0e30MACHOCTH B PAMKaX MUTPALIMOHHOIO U NOTPAHUYHOIO
KOHTPOJIs

"CaMo0 CyniecTBOBaHHE MOJIMLUU HE JIEJaeT CUCTEMY... NpaBa CHIBHOM
U IOJIB3YIOLIEHCS yBaKEHHEM; HA000POT, TOJIBKO HEYKOCHHUTEIBHOE COOIIoze-
HIE 3aKOHA MO3BOJAET J0OUTHCS 3 PEeKTHBHON opranu3anuu noaunuu' s,

42. CneuuanbHBIH MOKIAJYMK OTMEUYAeT, YTO B PaMKaX HWHCTHUTYLHOHAIBHBIX WU
MOJINTHYECKUX CTPYKTyp EBpomeiickoro coro3a cymecTByeT TEHACHIHS KO Bce Ooiee
IIMPOKON MHTETPAlM¥ MUTPALMOHHOTO ¥ MOTPAaHUYHOTO KOHTPOJII B CHCTEMBI 0€30-
MACHOCTH, B paMKax KOTOPBIX NPEIIOUYTEHHE OTAACTCS OXpaHEe NMpaBonopsiaka, 06o-
poHe u 60prOE C MPECTYMHOCTHIO B ymepd Moaxoay, OCHOBAHHOMY Ha IpaBax.

43. 3aocTpeHue BHHMaHHS Ha MOJAJEPKaHUHU IPABONOPAIKA U obecredeHUN 0e30-
MAaCHOCTH HanboJiee HAIAIHBIM 00pa3oM MOJATBEPXKAACTCS pa3MepaMy MHBECTHUINH,
BBIIENACMBIX "D@poHTEKCY" W Ha Apyrue HOBBIE TEXHOJOTHYECKHE PEHIeHUS B cepe
HaOmroneHns, Hampumep Ha EBpomeiickylo cucremy HaONIONEHHWs 3a TpaHHUIAMU
(EBPOCVYP). laxe B ycioBusix GpUHAHCOBOTO Kpu3uca Ommxer "dpoHTekca” HEyk-
moHHO yBenuuuBaicsa ¢ 19,2 muH. eBpo B 2006 romy no moutm 42 MIIH. €BpO B
2007 rogy m moctur HamBeIcIIero ypoBHS — 87 miuH. eBpo — B 2010 roxy. Cucrema
EBPOCYP, xotopas mpu3BaHa yIydoIuTs 0OMeH mH(poOpManueil U yKpenuTh COTPY.-
HUYECTBO MEXAY OpraHaMM MOTPAHWYHOTO KOHTPOJISA, TaK)Ke HalleJIeHa Ha yCUIICHUE
pexuMa HaOMIOJeHUs B palioHAX MOPCKHX M CYXONyTHBIX TrpaHull EBpomeidckoro
COI03a 3@ CUYET HMCIOJb30BaHUS INHPOKOTO CIEKTPa JOPOTOCTOSIINX HOBBIX BHJIOB
TEXHOJIOTHH, BKIJIOYas MOPCKHE TaTYUKH M CHYTHUKOBBIE CHCTEMBI clexeHus. Kpome
TOTO, ONMaroxaps MCHOJb30BAaHUIO CBOErO "MHTENICKTYaJIbHOTO IMaKeTa NMPHUKJIATHBIX
IIpOTpaMM HOTPAHUYIHOTO KOHTpois'" EBpomnelicknii cor03 co34acT OQHY U3 KPYHMHEH-
muX OMoMeTpuYecKnx 0a3 JaHHBIX B MHpE, OJHOHM M3 KIIOYEBBIX 3a/1a4 KOTOPOH 5B-
JsieTCs BBISIBIEHUE JIMII C TPOCPOUYCHHBIM CPOKOM JIEHCTBUS BU3, a TAK)KE HEAOMYyIIe-
Hue HeperyaupyeMod murpanuu. O0 OpHEHTHPOBAHWM MOTPAHWYHOTO KOHTPOJIS HA
obecrnieueHne 0E30MaCHOCTH CBUAETENIBCTBYET WM NPHHITOEC HEAABHO pEIICHHE O
BKiIroueHNH POH/IAa BHEIIHUX TPAaHUIl B cocTaB HoBoro ®oHma BHyTpeHHEH Oe3omac-
HOCTH.

44. CnenumanbHBIM AOKJIAJYUK NMPU3HAET, YTO B NMPOEKTE 3aKOHOJATEIHCTBA O CO3-
naanu cucteMbl EBPOCYP rocynapctBam-wieHaMm u "®poHTEKCy' MpeanucsBaeTcs
"IpuaaBaTh TIPUOPUTETHOE 3HaUeHHE' OCOOBIM MOTPEOHOCTSIM JIHI, TEPHAIHUX Oen-
CTBHE HAa MOpE, a TaKXe AETIM, IMPOCHUTENSIM YOEKHIIa, KEepTBaM TOPTOBIH JIIOAbMHU
U JHUIaM, HYKIaloMUMcs B MEAUIMHCKOW momomu, u 4To Komuccus HeogHOKpaTHO
nmogdepkuBana Oyaymyt ponb cucteMbl EBPOCYP B "3ammuTe u craceHHH XH3HH
murpanTos”. Bmecrte ¢ Tem CrnennanbHbIH JOKIaAUYNK BBIPAXKaeT COKaJEHUE MO I10-
BOAY TOTO, YTO B IIPOEKTE BCE K€ HE MPENyCcMaTPHUBAIOTCA KaKue-JIn00 Mpouenypsl,
PYKOBOASIINE MPUHIUIBI UIM CHCTEMBI AN 3P (GEKTUBHOTO 0OECIedeHHs cracaHus
Ha MOpe B KauecTBe IepBoodepenHoi 3axaun. Kpome Toro, B mpeamaraeMoM peria-
MEHTE HE COJEPKUTCS ONpPEAEIICHHUS TOTO, KAKHM HMEHHO 00pa3oM Bce 3TH Mephl Oy-
IyT TIPUHUMATHCS, U HE MPEAYCMOTPEHBI MPOIEAYPHI, KOTOPHIE HPEINUCHIBATIN OBI
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Brierly, Law of Nations, 7th Ed. (Oxford University Press), p. 81.
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KOHKPETHBIE AEHCTBUS B OTHOMICHWH 'cnaceHHHIX nun’. B cBa3m ¢ atum Crenuans-
HBIM JoKJIaguuk omacaercs, 4yTo cuctema EBPOCVYP craner He neliCTBEHHBIM HHCT-
PYMEHTOM IJIs CTIaCeHUS XKU3HH, a JHUIIb elle OJHUM W3 HHCTPYMEHTOB, KOTOPEIi Oy-
IIeT IPeAOCTAaBICH B pacHOpsKEHHE TOCYIapCTB-WICHOB s obecnedeHus Oesormac-
HOCTH TPaHUIl U HEJAOMYIEHUS UX IIePeCeUCHHUS.

45.  bonee ToTO, 1aXKe ¢ yUETOM TOTO, YTO HEKOTOPHIE TAPAHTUU COOIIONEHHS MpaB
YeJIoBeKa Ha rpaHUIE B MPUHIMIIE MOTYT OBITh MPEAYyCMOTPEHBI, COXpaHseTcst obec-
MTOKOCHHOCTh B OTHOIIEHHWM HX NPUMEHEHHS, OCOOEHHO B IJaHE YIOBICTBOPEHUS
KOHKPETHBIX MOTPEOHOCTEH yI3BHMBIX MUTPAHTOB M mpocuteineil yoexuma. Hampu-
Mep, x0T B CTOKroiapbMCKOIl IporpaMMe MpeaycMOTpeHa KOOPIWHALHS NesATEIbHO-
ctu "®pontekca" m EBpomeiickoro OHOpO MO OKa3aHWUIO MOANEPKKH IMPOCHUTEIAM
yoexuma (EBITY) B cnydasix, Kkoriaa pedb UAET O OpHEME MHUTPAHTOB HAa BHEIIHHX
rpaaunax EBpocoiosa, CnenuanbHBIM JOKIAAYUK OTMEYAET, 9TO B HACTOAILIEE BPEMS
Takas KOOpAHWHANIMS HEe HajaxeHa. Tak, B I'penmn ocymectBisemas "®dpoHTekcom”
IIpOBEPKa MUTPAHTOB Ha I'PAHMIIE B LEIAX YCTAHOBJICHHUS I'PaXKJAHCTBA U yIPOIICHUS
mpoueaypHl BEICBUIKK IpoxoauT 6e3 yuactus EBITY, a EBponefickuii co03 He 0Ka3bI-
BAaeT roCyAapcTBaM-djeHaM COACHCTBHA B NPOBEPKE MUTPAHTOB Ha TPAaHUIAX Ha
MpEeAMET YCTAHOBJIECHHUS X NOTpeOHOCTEH B 3amuTe. AHaIOrHIHBIM oOpazom B Mra-
WU TPUKOMAHIUPOBAHHBIM COTpygHHKaM "®poHTekca" pa3penieHo MPOBOJIUTH OI-
pOC MUTPAHTOB, IOMENIEHHBIX B IEHTPHI IJS COAEPKAHUA 3aJepKaHHBIX, 0€3 Kako-
ro-mubo KOHTpOJA. 3aKII0OYeHHOE HelaBHO pabodee comnameHne Mexay "@poHTek-
com" u EBITY momyckaeT BO3MOXHOCTB CO3/IaHMS OONIMX MM CMEIIAHHBIX I'PYII 11O
YIpaBICHUIO TPAaHUIIAMH C y4acTHEM 3KCIIEPTOB IO BOMPOCAM IIPENOCTaBICHUS yoOe-
KHUIIAa. DTa BO3MOXHOCTh 3aCIy)KMBACeT AOMOIHUTEIBHOTO U3yUYEHHS B KaUECTBE OJI-
HOTO U3 croco00B coueTaHus 3P (HEKTUBHBIX U CBOEBPEMEHHBIX MEp IO BBISBICHHUIO
JUL, HYXKAAIOOIUXCS B MEXIYHApOAHOHN 3amuTe, B paMkax omepanuil "dponrekca"
IIpU YCIOBHUH, YTO TaKWE CMEUIAaHHBIC I'PYMIBI OyAyT HaXOAUThCS 1MOA 3 (PEeKTUBHBIM
[IpaBO3alIUTHBIM KOHTpoJeM ¢ yyactuem Y BKbB.

46. Kpome ToTO, C yUeTOM HaNpsHKEHHOTO peXuMa cymnoxoncTtBa Ha Cpenn3eMHOM
MoOpe cyna, mpuHaJJIeXalie YacTHBIM CYOOBIAaJAeNbllaM, MOTCHIHAIBHO MOTIH OB
0Ka3bIBaTh OECIICHHYIO IMIOMOIIb MUTPAHTAM, TepIsamuM OexcTBue Ha mope. CoTpyn-
HUKHU TIOTPAaHUYHBIX CIYKO coobmanu CrnenmaabHOMY IOKJIATYHKY O TOM, UTO €IIe
10 BOSHHKHOBEHHS PEallbHOM OMAaCHOCTH TepIlsmiue OeqCTBUE cylda Hepeako oOHa-
PYXHBAIOTCSA CydaMH YacTHBIX CyHOBIaaenbieB. OMHAKO KpUMHUHAIH3AMNSI MUTpa-
WU cTaja OJHOW W3 NMPHYMH, MO KOTOPOH HKUIAXU TaKUX CYAOB HE MPOSBISIOT
CKJIOHHOCTH K OKa3aHHWIO MOMOIIM MHUTpaHTaM, TepIsmuM OeacTBue. B wacTHOCTH,
W3BECTHBIE 3aTPyAHEHHS B Jeie BBHICAAKH MUTPAHTOB Ha CYIIy, BBICOKHE 3aTpaTHl,
CBSI3aHHBIE C TAKMM BMEIIATEIHCTBOM, H OTCYTCTBHE COTPYAHHYECTBA CO CTOPOHEI
TOCYAapCTB C YACTHBIMH CYOBEKTaMH, CTPEMSIIIMHUCS OKa3bIBaTh TAKYI0 I'yMaHHUTAp-
HYIO TIOMOIIb, a TaKXe MOTCHIMAaJIbHBIC MOCIEACTBUSA AN YAaCTHBIX JIUI MPUBEIH K
TOMY, 9TO SKHIaXH YaCTHBIX CYIOB HE CKJIOHHBI OpaTh Ha ce0s OTBETCTBEHHOCTH 3a
Teprsmue OeCTBUE Cya, M TEM CaMbIM K YCIJICHUIO PHCKa THOeNH Jroneil Ha Mope.

3agep:kaHue KAaK MHCTPYMEHT NOTPAHUYHOT0 KOHTPOJISI

47. Tlpexnae Bcero CrmenuanpHBIN MOKIAAYNK HAIOMHHAET O CBOUX COMHEHHSIX
B TOM, 4TO 3aJepXaHHe Korna-nmubo SBIIOCH 3P(HEKTHBHBIM CPEACTBOM IS CHEp-
KUBaHUS HEPEryaupyeMod MHUTpAaIui, ¥ BHOBb OTMEYaeT, YTO BO M30ekaHWE Hapy-
IISHHUS] MEXIYyHapOJHOTO IIpaBa MpaB deloBeKa 3aJep)KaHWE MOJDKHO NMPHUMEHSITHCS
TOJNIBKO B CIIy4asX, NPEeJyCMOTPEHHBIX 3aKOHOM, U OBITh HEOOXOAMMBIM, Pa3yMHBIM U
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COpa3MEpHBIM LENSAM, KOTOphle OHO mpecieayer'®. OfHako B KOHTEKCTE MPOBEIEH-
HeIXx CrienuanbHBIM JOKJIAIYMKOM CTPAaHOBBIX MOE3/I0K W MCCIENOBAHUM €My IpPHUXO-
JIMI0CH HaOII0AaTh, KaK 1OJ 3aBECOW pPa3roBOpoB 00 OPHEHTAIMH MHUTPALHOHHOTO H
MOTPAaHUYHOTO KOHTPOJII Ha obecnedyeHue OE30MaCHOCTH CHUCTEMaTHYECKHE 3amep-
XKaHUS MUTPAHTOB C HEYPETYJIHPOBAHHBIM CTaTyCOM CTAJIM PacCMaTpHUBAThCS B Kade-
CTBE 3aKOHHOTO HMHCTPYMEHTA B KOHTEKCTE YNPAaBICHHUS MHUTpanuei co ctopoHsl EB-
pomeiickoTo cor03a, HECMOTPSI HAa OTCYTCTBHE KaKMX-THOO NaHHBIX, MOATBEPKIAI0-
KX, YTO 3aJepKaHUE CIYXUT CIEPKUBAOIUM (akTopoM. JledcTBUTENbHO, 3aMET-
HOE pacIIMpeHHe 3a MOCJIEeAHHE JECITh JIET MCHOJb30BaHUsA EBpomeiickuM coro3om
3a/lepKaHnusg UMMUTPAHTOB B Ka4eCTBE MHCTPYMEHTA MOTPAHMYHOTO KOHTPOJIS MpPO-
HCXOAWT B PycCJe Pa3sBUTHS MUTIPAllMOHHOTO mpaBa EBpomeiickoro coro3a B 3TOH 00-
nactu. B HexoTropom cMmbIicie rapmoHu3anus npasa EBpomeiickoro corosa, u B Hact-
HOCTH NpUHATHE HUPEKTUBBI O BO3BPAIlCHUH MUTPAHTOB, MOKET pACCMaTPUBATHCS B
KayecTBe MHCTUTYIHOHanu3anuu EBpomeiickuMm coro3oMm 3aaepxaHus Kak 3ddek-
THBHOTO MHCTPYMEHTA YIIPaBICHUS MUTpaLUEH.

48.  besycnoBHO, cieayeT OTMETHUTH, YTO JJMPEKTHBOW O BO3BpAIICHUH MUTPAHTOB
JIEHCTBUTENBHO MPEAYCMaTPUBAETCS MCIIOIb30BAHNUE 3aJCPKAHNS TOJBKO B KaUECTBE
KpaiiHe} Mepbl. TeM He MeHee Ha NMpaKTHKe Ha MHCTHUTYLHOHAJIbHOM ypoBHE EBpo-
MEHCKOTo COI03a U Ha YPOBHE OTJEIbHBIX FOCYapcTB — WIEHOB EBpormneilickoro corosa
OBLT pPaccMOTPEH JHIIb OTPAaHUYEHHBIM KPYT *XKMU3HECHOCOOHBIX MEp, albTEepHATHB-
HBIX 3aJlepXkaHuio. B cTpaHax, koTopsie mocernsn CrenuanbHBIA AOKJIAIIUK, OH yOe-
JIUJICS. B TIPAKTHYECKH MOJIHOM OTCYTCTBHH TOTOBBIX K IIMPOKOMY IPUMEHEHHUIO MED,
aNbTEPHATHBHBIX 3a/I€PXKAHUIO, B TOM YHCJIE B OTHOIIEHNUHU JETEH.

49. Hanpotus, CnenquaibHblil JOKIaJAYUK OTMETHJI pAaCIIUPEHUE NMPUMEHEHHS 3a-
JepXKaHusl B MPUTPAHUYHBIX TOCYAapCcTBaxX HpH MOjAlIepXkKe EBporeiickoro corosa.
Hanpumep, HenaBHo Ha CHIIMJIMK 32 CUET CPEJACTB M MpU nojjaepxke EBporeiickoro
coto3a OB MOCTPOCH HOBBIA IIEHTP ANA ColepiKaHus 3amepxaHHBX "Munno". K co-
KAJICHUIO, €r0 apXUTEKTYPHBIM CTHJIb YKa3blBaeT HA TO, YTO OH MpeAHA3HAYECH s
obecrieueHHsI MAaKCUMAaJIbHOTO PEXHMa 0e30MaCHOCTU M, CKOpee, OTBEYaeT Ha3Haue-
HUIO BOGHHOTO 00BEKTA; MPHU 3TOM Y 3aJIepKAHHBIX MPAKTUYCCKHU MOJTHOCTHIO OTCYT-
CTBYIOT BO3MOXHOCTH JUIsl IOJIb30BAHUS [[a)K€ MUHUMAJbHBIMU TaPaHTUSAMH COOJIIO-
JICHUS TIPaB YeI0BEKa, a CAMH OHH COJIEPKATCS B HEYJOBICTBOPUTEIbHBIX yCIOBHSIX,
U K HUM PETyJISApHO IPUMEHSIOTCS MaKcUMajlbHble CPOKH 3aiepxanus™. Ilocie npu-
HSATHS HA BOOPYXKEHHE HOBOW MOJUTUKH MO 3aJEPKAHUIO HA CBOCH TEPPUTOPHH BCEX
MUTPAHTOB C HEYpEryJIUPOBAaHHBIM CTATycOM ['perusi B HACTOsIEe BPEMs 3aHUMAET-
Cs CTPOMTENBCTBOM Psijia HOBBIX LEHTPOB IS COACPIKAHUS 3aJCPKAHHBIX B IIEJIIX
pacmupenus ux Bmectumoctu no 10 000 koiiko-mecT. DTH padoTH YacTW4HO (u-
HaHcupyloTcs ®ongoM Epponeiickoro corwosa 1o BospalleHuto Murpantos™®. Xots
pacuIMpeHne BMECTHUMOCTH ILEHTPOB JJIsS COJIEPIKAHUS 3alepKaHHBIX MOTIO Obl 00-
JIErYUTh MPOOJIEMY MEPENOTHEHHOCTH TPEYSCKUX [EHTPOB, B TAKUX YCHUIHUAX HE ObI-
710 OBl HEOOXOMUMOCTH B Cily4ae, €CIM Obl MUTPAHTHI C HEYPEryJTHPOBAHHBIM CTATY-
COM He MOJ(Beprajich CHCTEMATUYECKUM 3a/ICPIKAHUSIM.

50. Eme oxuu moBox st 6€COKOMCTBA 3aKI0YACTCS B TOM, UTO 3aJ€P)KAHUE MHU-
TPAHTOB C HEYPETYJIHPOBAHHBIM CTaTycOM, CyAs MO BCEMY, IpUMEHsAETCs BO Bce 0o-
Jee MHUPOKUX MaciiTabax HE TOJBKO B Ipeaeaax rocylapcTB — 4ieHoB EBpomeiicko-
TO COI03a, HO W B TOCyAapcTBaxX, COCEACTBYIOIIMX C €r0 BHENIHEH rpaHUIEH, 3adac-
TyI0 TI0 pockbe unm npu nooupeHnn EBpomneiickoro corosa. U geiicTBuTensHO, Kak
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Jloknaa CrienuanbHOTO AOKJIa4MKa 110 BONPOCY O MpaBaxX uyeJ0BEKa MUTPAHTOB,
A/HRC/20/24.

CwMm. poknaa CrenManbHOro AoKjaaauMKa o ero nocemennd Mranun (A/HRC/23/46/Add.3).
Cwm. noxnaa CrienuaibHOTo A0KIaguuka o ero nmoceuiennu ['penun (A/HRC/23/46/Add.4).
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yoenuncs CrenuanbHBIN AOKIaAYUK, IPUMEHEHHE B TpaHWYamux c¢ EBpomnedckum
COIO30M CTpaHaX 3a/JepXKaHusi KaK CPEJCTBa, MO3BOJIAIONIETO HE JOIYCKAaTh MPUOBI-
THS MUTPAHTOB C HEypEryIHpOBaHHBIM CTaTycoM B EBpomelckuii coro3 u3 TpeThHX
CTpaH, CyAs IO BCEMY, MOJIb3yeTcsl Bce OonblIeii Moaaep:KKOH, (GMHAHCHPOBAHUEM U
coneiicteueM co ctopoHbl EBpomneiickoro corsa. Hanpumep, B Typuun Cneunanb-
HBIH OKJIaQIUK y3HAJ O IUIaHaX CTPOUTEIHCTBA JOMOJHUTEIbHBIX HEHTPOB JUIS CO-
Jep KaHUs 3aJePKaHHBIX, aHAJIOTMYHBIX MOCENIEHHOMY UM TaK Ha3bIBAEMOMY 'THIIO-
BOMY" LIEHTPY MUl COIEpXKaHUsA 3aJep KaHHBIX B DAUPHE, KOTOPHIH OBLI MOCTPOEH I10
paspaboranHOMY B EBpomeiickoM cotoze mpoekry. CrenuaabHBIH JOKIAA4YUK TOIY-
YT Takke MHPOPMALMIO O JBYX HOBBIX LEHTPAxX I COAEPKAHUSA 3aJepKaHHBIX
B Typuuu, CTpOUTENLCTBO KOTOpPHIX OyneT ¢uHaHcupoBarbcsi EBpomeiickum coro-
som*’. Kpome Toro, CrenuanbHbli TOKIaI9MK y3HAT O TOM, 4T0 MITanus mpeioxuia
B paMKax cBoero cornameHusi ¢ JIuBueidl mocTpouTh NEpBBIM BCIIOMOTATENbHBIN
LHEHTp AJII MUTPAHTOB C HEyperyJaupoBaHHBIM cTarycoM B Ky¢pe, 4TO BBI3BIBaeT
0coboe 6eCIOKOWCTBO C YIETOM TPEBOKHOTO IOJIOKEHHUS ¢ COONIIOJICHNEM NMpHHINIA
BEPXOBEHCTBA IIpaBa B 3TOH CTpaHEe W HEOJHOKPATHBIX COOOIIEHWII O HEmpaBOMeEp-
HOM O0palleHUH ¢ MUTpaHTamMu'®, B X0/l€ MpeabIAyIEro BU3HTa B AGaHUIO B HOS0-
pe 2011 roma CrnenuanbHBIM NOKJIAAYMK BHJET HOBBIH LEHTP AN COAEpXKAHUA 3a-
JIepKaHHBIX, HaJ BXOJOM KOTOpPOTO pa3BeBaeTcs Oonbioi ¢ar EBponeiickoro coro-
3a B 3HaK NpHU3HaHMA (UHAHCUPOBAHUS EBpPONEHCKHUM COI030M €ro CTPOHUTENIHCTBA,
HO K KOTOPOMY OTCYTCTBOBaJa HOpMajbHas IOJBE3[JHAs J0pOra M y KOTOPOTO HeE
OBLIO BHYTPEHHETO JIBOpA, IPHYEM OH OBLIT IOCTPOEH IO THIY TIOPbMBI 00IIEro pe-
uMa',

51.  OcobenHo cepre3Hyr0 00ecrokoeHHOCTh CrennanbHOTO TOKJIaJ9MKa BbI3bIBA-
€T TO, UTO pacUIMpEeHHE NMPAKTUKHU 3aJepKaHUs MUTPAHTOB Kak B IpeAesax, Tak U 3a
npexnesnamu EBpormeiickoro cor3a He COMPOBOX/IAETCS aBTOMaTHIECKUM MPUMEHEHHU-
eM Mep o 00ecIeYeHNnI0 MPaBOBEIX T'APAaHTHH M 3aIlMTE OCHOBHBIX IPaB YEIOBEKA
3azepxaHHBIX. X0oTs B JlupextuBe EBpomeiickoro coro3a 0 BO3BpalleHNH MUTPAHTOB
IpeNyCMOTPEHBI TapaHTHH OCHOBHBIX IIpaB HEBBICIaHHBIX Jull (cTaThbu 14-18), Ha
npaktuke CrienuanpHBIA JTOKJIAJYNK HAOII01al HEBBINOJTHEHHUE 3TUX HNPHUHIUIOB BO
BCEX CTpaHax, KOTOPBIE OH MOCETHIL.

52. Hampumep, CnenmaiabHBIH OOKJIAIYUK HEOTHOKPATHO SBISLICS CBHACTEIEM
MpUMEHEHHs HEHAIJIeKANUX TPOIeAyp K 3alepKaHHBIM, BKJIIOYas HEHWCIOITHEHHE
rapaHTuu oOecredeHus] HaJJIe)Xamero PUINIECKOT0 MPeJACTaBUTEIbCTBA, HEIpe-
IOCTaBIIEHHUE 3aJepKAaHHBIM JOCTyMNa K KOHCYIbCKHAM CIyX0aM M yciIyram yCTHOTO U
MHACHPMEHHOTO MEPEeBOJa, OTCYTCTBUE HAMJICKAIUX MPOLENYp MO BEISBICHHUIO YSA3BH-
MBIX JIUIl U BO3MOXXHOCTEH, IMO3BOIAIOMMNX o0pamarbcs 3a 3P PEeKTUBHBIMHU CpPENCT-
BaMHU TPaBOBOW 3amIUTHl. YCJIOBHS COJIEpPKAaHUSA 3alepKAHHBIX TakKKe SIBISIOTCS
KpaiiHe TSDKEJNBIMH M XapaKTepHU3YIOTCS HEYIOBIETBOPUTEIBHBIM COCTOSHHEM MEIH-
IUHCKOHN MOMOIIM MW TICUXOJIOTHIECKON MONIep XKW M HAlOMHHAIOT YCIOBHS, CO3-
naBaeMble B TIOpeMHBIX yupexaeHusx. B Tynuce, Typuuu, I'pennn oH sSBHIICS Takxke
CBUJETENEM 3aJepKaHUs IeTel M ceMel W OTCYTCTBUS HaJJIeXKamel CHCTEMBI ToTe-
YeHHs HaJX AeThMH. Bo BceX MOCEMEHHBIX UM CTpaHaX OH OTMedal 3aJepKaHue JIHII,
HE MOATNAJAMOIINX IOJ MPOUEAYPY BBICBUIKH, W NPAKTHYECKH IOJHOE OTCYTCTBHE
()P eKTUBHBIX allbTePHATHB MEXaHU3MaM 3aJep KaHuUs;.

GE.13-13393
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Cwm. noxnaa CrenualibHOTO AOKIag4uka o ero noceumennu Typuuu (A/HRC/23/46/Add.2).
International Federation for Human Rights (FIDH), "Libya: The Hounding of Migrants
Must Stop", 2012, moxHO 03HakoMHuTBCs 110 anapecy: http://www.fidh.org/IMG/pdf/
libyemignantsuk-Id.pdf.

CwMm. poknaza CrenManbHOro AOKJIaa4MKa o ero moesake B Anbanuo (A/HRC/20/24/Add.1).
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53. Kpowme Toro, oH Habmoman NMpOSBICHHE HEIOCIEAOBATEIBHOCTH B BONPOCAX
MPEAOCTABICHUS! MHUTPAHTaM C HEyperyJupOBaHHBIM CTAaTyCOM BO3MOXHOCTEH s
JIOCTyNa K IMpoleaypaM MoixydeHus yoexuima B nepuoj 3aaepxanus. CrennanbHbIi
JOKJIAT4YUK MPUBETCTBYET IMepecMoTp JupekTuBsl 00 yCIOBUIX MpHEMa MUTPAHTOB B
LeNsAX BKJIIOUCHUS B HEE HMCUEPIBIBAIONIETO IEPEYHS OCHOBAHMH ISl OTpaHUYCHUS
NpPUMEHEHHS 3a/epXaHusi K IpocurenaM yoOexuma. OJHAKO OH OTMEYaeT, YTO pac-
IUTBIBYATOCTH €€ (OPMYIUPOBOK (PaKTHUECKH MOXKET NMPUBECTH K PACIIMPEHUIO TPH-
MEHEHHS 3aJIepKaHUs K IPOCUTENIM YyOeXKHINA, YTO KATETOPUIECKH HEJLOMYCTHMO.

54. Eme onxHa cucTeMaTH4YeCKH BO3HHKamIas mpobiema cBsi3aHa CO CIydasiMU
MPUMEHEHHS JITUTEIbHBIX CPOKOB 3aJCPKaHMS NPU OTCYTCTBHU OCHOBAHUHN AJIS BBI-
ceuiku. CieyeT OTMETHTH, 4TO EBpomneiicknii cyn pa3bsiCHUI, YTO MUTPAHT C HEype-
T'YITUPOBAHHBIM CTaTyCOM HE MOXET OBITh 3a7epkaH B EBporeiickoM coro3e JINIIb 110
MPUYMHE TOTO, YTO OH MM OHA HE MMEET yperyJIupOBaHHOTO CTaTyca B CTpaHe, AaXKe
B CJIy4ae, €CJIM OH WJIM OHa HE MCIIOJHHIM PACIOPSIKEHHsS O BbI€3/le U3 cTpanbi>. Ta-
KM 00pa3oM, 3ajiepxaHHe B CIydyae HEPaCCMOTPEHMS [eja O BBICBUIKE OBLIO MpH-
3HaHO TNpoTHBOpevamuM menu Jupektnsl EBpomeiickoro cor3a 0 BO3BpAlIEHHUH
MHUTpaHTOB. Bompeku 3Ttomy BaxuoMy 3asBieHuio Cyaa, B KOTOPOM YETKO yKa3aHo,
KaK clIelyeT TOJIKOBaTh 3TH MojoxeHus, CrennanbHbId AOKIAJIUK PETYISIPHO CTa-
HOBUJICS CBHUJAETENIEM 3aJep)KaHUil Ha UINTEIbHbBIE MEPUOJBI JINI, B OTHOMIECHUH KO-
TOPBIX HE CYIIECTBOBAJIO IOPUINIECKUX OCHOBAHMH ISt BHICBUIKKM. OUEBHUIHO, YTO B
HepByI0 odepens 3To kKacaeTcs I'penun u Urtanum u B MeHblnel cteneHun TyHuca n
Typuuu, B KOTOPHIX 3aJ€pKaHNs IPOU3BOJATCS Ha O0Iee KOPOTKHE CPOKH.

TeHgeHIHs K IKCTEePHATH3ANMUI

55. CneumnanbHBIM NOKIAJYMK 3aMETHJI TaKXe, 9TO C IOMOIIBIO Pa3HOOOpa3HBIX
M30LIPEHHBIX MEP MOJHUTHKU M NMPOTpaMM o01as moiuTuka EBpomneiickoro coiosa Bo
Bce OoJipIIel Mepe HalpaBlieHa HAa MEPEHOC MOTPaHUIHOTO KOHTPOJSA ¢ (GU3HMUECKHUX
rpaaun EBpomeiickoro coro3a. Peanmmsyemast B pa3HOOOpasHBIX (OopMax INPaKTHKA,
nMeHyeMas "PKCTepHalIH3anueil” MorpaHUuYHOTO KOHTPOIIS, 3aKJII0YaeTcs B MepeKiia-
JBIBAHUN OTBETCTBEHHOCTH 3a NPEJOTBPAIllEHWE HEperyaupyeMoil murpanuu B EB-
pOIIy Ha CTPaHbBI OTIIPABJICHUS WM TPAH3UTA.

56. XoTs Takoe INepeKyaJbIBaHHE OTBETCTBEHHOCTH ObUIO ocyxJaeHo EBpomeii-
CKHM CYJIOM IO NpaBaM 4eJOoBeKa B CBA3M ¢ jeioM Xupcu®, CrenuanbHbli T0KIa-
YUK OTMeuaeT, 4To EBpomeiicknii coio3, cyas Mo BceMy, N3BICKHBAET 0ojiee KpeaTHB-
HBIE CITOCOOBI 00ecIeyeHns TOro, YTOOBl MUTPAHTH HUKOTZIA HE MOTIHM J00OpaThCcs 10
rpaaun EBponsl. XoTsl ycHiIeHHE KOHTPOJS MOXET MOMOYb B CIIACEHHH XU3HH JIO-
JIed, CyIeCTBYET OMaceHne, YTO COTPYJHUIECTBO HA MHCTUTYIIMOHAIBHOM yPOBHE C
TPETBHMH CTpaHaMH, 0coOeHHO co cTpaHamMu CeBepHOW Adpuku, a Takxke B paioHe
nobepexps Typiuu, KOTOpoe, B YaCTHOCTH, HAINlPaBICHO HA MOAJAEPHKKY MOTEHIMAJa
cayk0 OeperoBoil OXpaHBI JJIA MEpexXBaTa CydOB, IPECIEAYET TAKyl0 IMPO3andecKyIo
L[eb, KaK NMOJTHOE HeAOMYyIIeHNE 3aX0/a CYJOB B €BPOICHCKHE TEPPUTOPHAIBHBIE BO-
JTBI.

57. Kpowme Toro, co3naHa ceTb COTPYAHHKOB UMMUTPALMOHHEIX CIYXO0 IO BOIPO-
caM CBsI3U rocygapcTs — 4jeHoB EBponeiickoro cor3sa, koTopas IO3BOJISET MpeIcTa-
BUTEJISIM TOCYAapcTB — WiIeHOB EBpomelckoro corwosa HajaXMBaTh M IOANCPKUBATH
KOHTAKTBI C BJIACTSIMH CTPAHBI IPOUCXOXKICHUS B LEISAX HEJONYIEeHUs "He3aKOHHOU "
HMMUTpauu 1 60pbOEI ¢ HEll.
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58. Takum obpasom, EBpomeiickuil coro3, cyns mo BceMmy, NbITaeTCs CAeNaTh Tak,
4TOOBI MHOCTPaHHBIC I'PaXKAaHEe HUKOTAA HE MOIIHU OKa3aThCs Ha Teppuropun EBpo-
nefckoro corw3sa Jub0, €CcIM UM 3TO yaaercs, O00SCHeYHTh MX He3aMeIJIUTENBHOE
BO3BpalleHHe. DTO 0OCTOATEILCTBO BBI3BIBAET 0COOYI0 00ECHOKOCHHOCTB, IT0CKOJb-
Ky OHO O3HayaeT, YTO OTBETCTBEHHOCTb 32 MUTPALIMOHHBIN KOHTPOJIb IEPEKIAIbIBA-
eTCs Ha CTpaHbl 3a mpeneiiaMd EBpormelckoro corwsa M 4YTO, CI€AOBaTENbHO, BO3-
MOXHOCTb OOpallleHHs dTHX MHUTPAHTOB K NPAaBO3alIMTHBIM MexaHu3MaMm EBporei-
CKOTO COI03a CTAaHOBUTCS IOPHIUYECKH OTPAaHUYCHHON HMIIM NMPaKTUYECKH HEOCyIle-
cTBUMOil. KpoMe Toro, mpolecc sKcTepHalIu3alii HalpaBlieH Ha YCTaHOBJICHHE HaJl
MUTPaHTAMHU KECTKOTO KOHTPOISA CO CTOPOHBI CTpaH, He BXoasmux B EBponeiickuit
coro3, 0e3 npepocTaBieHus EBponeiickuM cor030M COOTBETCTBYIOLIEH (GUHAHCOBOM U
TEXHHYECKOH MONIEePKKU IPaBO3AMIUTHBIM MEXaHM3MaM TaKHX CTPaH, YTO TeM ca-
MBIM T03BOJIsieT EBpomeiickoMy coro3y "YMBITE PYKH' W CHATH C ce0sS OTBETCTBEH-
HOCTb 3a OOecIeueHne rapaHTHH MpaB YeJoBeKa JIMLAM, NBITAIOIUMCS MONacTh Ha
€ro TePPUTOPHIO.

59. Dra BBI3BIBaIONasi TPEBOTI'Y TCHACHIMS K Iepejade OTBETCTBEHHOCTH 3a IIO-
TPAaHUYHBIH KOHTPOJb JPYTUM TOCYJapCTBaM HE COIPOBOXIAETCS COOTBETCTBYIOIH-
MU TIPaBO3AaIIMTHBIMU TapaHTusMH. Kak mpencraBiseTcs, NpeAIPHUHUMAIOTCS BCE
Ooee aKTHUBHBIC YCHJIMA IO 3aJ€HCTBOBAHMIO NMOTEHIHAJa CTPaH B LEJAX HEAOIY-
meHusT yOBITHS MUTPAHTOB C HEYpETyIUPOBAaHHBIM CTaTyCOM C MX TEPPUTOPHIA, a He
obecrieueHHs HaANeXallell 3auThH IpaB MUTPAHTOB B paMKaX 3aKOHHOTO Ipolecca
MUTPAIIOHHOTO KOHTPOJIS.

Hapawueanue nomenyuana ciysichd noepanuinozo KOHmMpos 3apyoedcHblx Cmpan

60. ODHUM W3 OCHOBHBIX CIIOCOOOB, ¢ MOMOIIBI0 KoToporo EBpomeiickuit coros
MOOMIPSET PKCTEPHATN3ANUIO MTOTPAHUIHOTO KOHTPOJIS, SBISETCS OKa3aHHE MOMOIIH
B HapallWBaHUHM MOTEHIHANa JOJKHOCTHBIX JHUI[ 3apyO0eXHBIX CTpaH, OTBEYAIOIINX
32 MOTPAaHUYHBIA KOHTPONb. CHenuanbHBIH JOKIATYNK HACHBIIIAH O MHOTOYHCIICH-
HBIX IpoTpaMMax, pealu3yeMbIX IpH HoIaepKke EBpomelickoro coro3a B MENIX VK-
peIIeHNsI COTPYAHUYECTBA CO CIIy)k0aMu, 3aHUMAIOIMIUMHUCS OXPAaHOW MOPCKHUX H CY-
XOITYTHBIX TPAHHUII, U MOATOTOBKU UX COTPYIHHKOB M APYTUX MOJDKHOCTHBIX JHII Ipa-
BUTEIBCTB CTPAaH TPAaH3UTAa M IPOUCXOXKICHUS, OTBETCTBEHHBIX 3a IOTPAHHYHBIH
KOHTPOJb.

61. DOrto He o3HadaeT, YTO HapallMBaHHE MOTECHIMANa CTPaH, B KOTOPBIX yIIpaBie-
HUE MHTpalell He BCerja paccMaTpHUBajJIOCh B KadeCTBE MPHUOPUTETHOHN 3amayH, 3a-
BEOMO SBISETCS HEBEPHBIM mnoaxonoMm. Hamporws, 3¢ dexTuBHas MOATOTOBKA, B
paMKax KOTOpO# Jenmaercst ymop Ha IpaBa 4eJIOBEKa KaK HA OCHOBHON KOMIIOHEHT
yYOpaBlIeHUSI MUTpanueil, MOXeT ObITh BaXXHBIM MHCTPYMEHTOM ISl TapAaHTUPOBAHUS
paB MHUTPaHTOB. B wacTtHOCTH, Gonee 3ddexkTnBHAT KOOpIAMHALMS U TOBBIIICHUE
KBaTM(UKAIUK B 00J1aCTH TIOMCKOBO-CIIACATENbHEIX ONEpalnii Ha MOPE MOXET UMETh
KpaliHe BaKHOE 3HAUCHHUE JUJIS CIACEHUS XU3HHU HAaXOISIIMXCSA B OMTACHOCTH MHUTPaH-
ToB. TeM He MeHee, XOTA MOBBIIIEHHE IIOTEHIHala B O0OJAaCTH MOMCKOBO-
cracatenbHBIX onepanuii B Cpeau3seMHOM Mope, 0e3yClIOBHO, MMEET NEPBOCTEIEH-
HOE 3HA4YECHHE JJI CHACEHHMsS KMU3HH TEpIANUX B MOpe OeJCTBHE MUTPAHTOB, YKpeEIl-
JeHUEe TOTEeHIMana ciyk0 OeperoBoil OXpaHBI COCEOHUX TOCYAapcTB (AaKTHUECKH
MOJXKET OBITH CBEACHO JHIIb K MONBITKE HEJOMYIEHHUS BBIXOa CYIOB U3 TEPPUTOPH-
aNbHBIX BOJ 3THUX TOCYIapCTB M MOXET CIIOCOOCTBOBATH OBICTPOMY BO3BpAIlCHUIO
MHUTPAHTOB, HAXOJMIIMXCA Ha OOPTY TAaKMX CyZOB, B TEPPUTOPHAIBHBEIE BOJBI TOCY-
JIapcTBa, U3 KOTOPOrO OHU OTOBUIM. DTO BBI3BIBAET 0COOYIO TPEBOTY B TEX CIydasX,
KOTAa B CTpaHax, B KOTOpbIE IMPOM3BOAUTCS BO3BpAINIEHWE MHUTPAHTOB, OTCYTCTBYET
nH(ppacTpyKTypa, MO3BOJISIONIAs JOJKHEIM 00pa3oM coOIoaTh MpaBa YeJIOBEKa MH-
rpadToB. O3a004eHHOCTH MMOLOOHOTO POJja YCHIIMBAETCS U3-3a TOTO, YTO TaKas MOJIN-

19



A/HRC/23/46

20

b)

THKa SBJISETCS NPUYUHOM Ui COBEPIICHWS JaTbHEHIINX MOMBITOK ITOJNOJBHOTO
IIPOHUKHOBEHHMS Ha TeppuTopuio EBpomneiickoro cotosa. IIpu 3TOM mponucxoguT ycu-
JIeHWEe OpraHu3aluil KOHTPaOaHAMCTOB, MUTPAHTHl CTAHOBATCS OoJyiee ySI3BHUMBIMH,
YCUIIMBAETCSI KOPPYILHS, 3KCIUTyaTallus MpuodpeTaeT Bce Oosee MHUPOKHE MACIITA-
Obl, HApyLICHUS IpaB YEIOBEKa IMOJYJalOT IMOBCEMECTHBIH M 0Oojee rpyObId xapak-
Tep, U B KOHEYHOM HMTOTE XKU3Hb JIIOJEH MOXET MOJABEPraThCs €Ile OONBIINM PUCKAM,
YeM paHbIIIe.

Coenauwenus o peadMuccuu

62. UznroOneHHBIM WHCTPYMEHTOM COTpYAHHYEecTBAa EBpomelckoro corwsa ¢
TPETHUMH CTpaHAMH B BONPOCAX HEPETYIHPYEMOW MUTPALUH SBISIOTCS COTIANICHUS
0 peangMuccud. Takue cornameHus HampaBIeHB Ha 0OeCIeYeHHE BO3BPAIICHHUS MH-
TPAaHTOB C HEYPEryJHpPOBAaHHBIM CTAaTyCOM B CTPaHBI NPOWUCXOXKICHHUS M TPaH3UTA.
BaxHO 0oTMETHTB, 4TO 3aKifodaeMbie EBpOMEeiCKIM COF030M COTIAIICHUS O peagMuc-
CHH 3a4acTyI0 CONIEepIKaT JOMOJHHUTENbHOE 0013aTeNbCTBO, Kacaromeecs BO3MOXKHO-
cTeil BO3BpalIeHU TPaXJaH TPEThUX CTPaH W amaTpPUIIOB B CTpaHy, U3 KOTOPOH OHH
npubsuti B EBponeiickuii coro3. Ha cerogusmunii nesp 13 cornameHuil o peagmuc-
CHH, 3aKJIIOUEHHBIX ¢ EBpONeHCcKUM COI030M, YK€ BCTYIUIH B CHly?,

63. B uactHocTH, CienuaiabHBIN TOKJIATIUK MMO-TIPEXKHEMY 00ECIIOKOCH IpOBeEe-
HUEM IEpEeroBOPOB M 3aKIIOUEHHEM 3THX COIVIALICHHH, B YaCTHOCTH B CBS3U C BO-
IIPOCOM O TOM, B Kakoi (opMe B HHX BKIIIOUAIOTCS TapaHTHH COONIONEHUS NpaB de-
noBeka. Kak mpencrasiseTcs, COMIAIEHNs O PEaJIMHCCHH ¢ TPETbUMH CTPAaHAMH 3a-
KJIIOYAI0TCs, HECMOTPSI Ha OTCYTCTBHE Y HHX HaJIa)KEHHOH JOJDKHBIM 00pa3oM cHc-
TEMBI PEAOCTaBICHUS yOeKnIla WIM OTCYTCTBHS PECYypcoB InO0 MHPPACTPYKTYpPHI
JUISL yIpaBJICHHUS OOJBIIMM HPUTOKOM MHUTPAHTOB, KOTOpBIE MO3BOJSUIM ObI 3¢ ¢ex-
THBHO OOecIeunBaTh HaUIeKaIN[yl0 3alIUTy MpaB uyeiaoBeka. Kpome Toro, corname-
HUs OOA3BIBAIOT MOJNHMCABIINE MX CTPaHBl NPUHHUMAaTh HE TOJBKO CBOMX COOCTBEH-
HBIX TpaXkJaH, HO U T'PaXJaH TPETBUX CTPaH, YTO MOXKET CO3[aBaTh 0COOYI0 yrposy
HecOoOJIOJeHNS TIPaB YeJoBeKa 3THX JIHUI.

64. Hapsangy c stum CrenuaibHBIH JOKIaAUYUK OTMEYAET, YTO 3TH COTTAIICHHS BCE
IIMpE UCTONB3YIOTCA Kak EBponedckuM cO030M, Tak M MOJNUCABIIMMH UX TOCyAap-
CTBAMH B Ka4eCTBE NEPETOBOPHOIO0 HHCTPYMEHTA, KOTOPBIH MO3BOJISET 00EUM CTOPO-
HaM 3a/1efiCTBOBATh MOIIHBIE CTUMYJIBI, BKJIIOYas JOTOBOPEHHOCTH O JUOEepaIn3anun
BH30BOTO PEXHMMa WJIM €T0 YHPOUIEHHUH IS MOANMCABLIETO TOCYJapCTBa, a TAKXKE O
peagmuccuu B MHTepecax EBpomeiickoro coro3za. Hu onHO U3 3THX cooOpakeHHH He
CBSI3aHO C aBTOMATHMYECKHMM BKJIIOUYEHHEM B COTJAIICHHE MOJIOXEHUH O mpaBax 4eio-
Beka. Hanpumep, 1o Hauana neperoBopoB mMexay EBponeiickum coros3om u Typuuei
10 COTMIALICHHUIO O peagMuccuu Typunus 3asBuiIa, YTO OHA OXKHAAET NMPEAOCTaBICHUSA
EBpomeiickoif koMuccun MaHIaTa Ha MIPOBEACHHE NEPETOBOPOB MO OE3BU30BOMY pe-
KUMY IIs Typenkux rpaxknan B lllenrenckoii 3oue, a CoBer npemnoxmi Komuccun
MPEANPHUHATh PACCUNTAHHBIE HA JUIMTEIbHYIO NEPCHEKTHBY LIATH IO IMOCTENECHHOU
nubepain3anuu BU30BOTO pEXXMMa Mapaie]bHO C MOANHCAHUEM COTJIAIICHHS O pe-
agmuccnu. OHaKO OCHOBHOE BHUMAHHE B 3TOM COIVIALICHWUN MPAKTHYECKH IOJHO-
CTBIO yzeneHo 6opb0e ¢ MMMHTpanueil, a He 00eCIeYeHHIO B JIOCTaTOYHON CTENEHHU
coOIoAeHNS MpaB YeaoBeKa MUTPaHTOB. CrienHaNbHBINH JOKIAAYUK Y3HAI O TOM, UTO
Komuccust pekoMeH10BasIa BKIIOYATh B KAKJ0E COTNIAMIEHHE O PEaJMHUCCHH OTOBOPKY
0 IPHOCTAaHOBICHUHM €Tr0 IEHCTBHS, KOTOPOH OBl MpeaycMaTpHBalIOCh BPEMEHHOE
MPUOCTAHOBICHUE JEHCTBHS COTJIALICHUS O PEagMHCCHU B CIydac BO3HUKHOBEHUS
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KpomMme Toro, nosjoxxeHus o peaJMUCCUU BKIIOUYEHBI B HECKOJIBKO JAPYTUX COTJIalleHUH
EBpomneiickoro coro3a, Bkiatodas KoTonuiickoe cornamenue, noanucasnoe ¢ 79 crpanamu
Adpuku, Kapubcekoro 6acceiina u Tuxookeanckoro peruona (AKT).
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HOCTOSHHOM U Cepbe3HOl yrpo3sl HapylleHus NpaB deloBeka’, Peub HIET 0 BAKHOM
MeXaHHu3Me, KOTOPHIi, 0€3yCIOBHO, CIeAyeT NPUMEHITh Ha CHCTEMaTHIEeCKOH OCHO-
Be. Kpome toro, CrienmaiabHBIA JOKIAAYHK ITOTYIHII 3aBEPEHHS B TOM, UTO MPOIECCH
nubepannu3anui BU3OBOTO pEXHMa, KaK MPAaBUII0, COMMPOBOKIAIOTCS MPUHATHEM IIjIa-
HOB JEHCTBHI, B KOTOPBIX COAepKarcs moapoOHble kpuTepuu. CnenuairbHBIH TOK-
JaT4uK OTMEYaeT, YTO B HUX CJIEAyeT TAaK)Ke BKIIOUATh KOHKPETHBIE IOJIOXKECHHUS O
MpaBax YeJOBeKa MUTPAHTOB, BKII0Uasi MUTPAHTOB C HEYPETYIHNPOBAaHHBIM CTaTyCOM.

65. C aopyroit CTOpOHBI, TOJYYUIIN IMIHPOKOE PacIpOCTpPaHEHHE ABYCTOPOHHHE CO-
TTaleHns] MeXAy TOCyIapCTBaMH — dYjeHaMH EBpomedickoro coro3a M CTpaHAMH
MPOUCXOXKICHHUS WM TPAaH3UTA, KOTOPHIE 3a4acTyi0 MPECHeAYIT Ty K€ Ieib — II0
CyIIecTBY O0ECIIEYHUTh OINEepPaTHBHOE BO3BpAI[CHHE MUTPAHTOB, MPUOBIBIIUX B OT-
IeTbHOE TOCYIapcTBO — WieH EBpormeiickoro coro3a, B cTpaHy, U3 KOTOPOH OHHU MpPH-
osmn. Kak ormedaercs, B Mtanuu 5Ta TEHOEHIMS MPOSBUIACHE C 0CO00H CHiIOil B
cBsi3U ¢ noanucanueMm mexny Uranueit u Eruntom, a takxe TyHHucOM cornaumeHui o
peaamuccuu 0e3 BKIIOYCHHS B HUX HaJUIe)KalIUX TapaHTUH COONIONECHHS MpaB Yelo-
Beka Bo3BpamaeMbix nun?*. To ske caMoe KacaeTcs COMVIAIleHUs O PEaJMUCHH MekKIY
I'peuneit u Typuuei.

Iapmuepcmesa no éonpocam mModurbHoCmuU

66. CrneuunanbHbld JOKIaAYUK OTMeuyaeT jpainee, uro B pamkax ['TIMM wmonens
MapTHEPCTB 110 BOIPOCAM MOOWIHLHOCTH MPUBETCTBYETCS B KaueCTBE HHHOBAIIHOHHO-
IO ¥ IPOJBUHYTOTO MOJUTHYECKOTO MHCTPYMEHTA, CIIOCOOCTBYIOMIETO PacIIHpEHHIO
aIpecHOTO IUaliora U COTPYOHUYECTBA CO CTPaHAMU, HE BXOASAMIUMHA B EBponelickuii
€003, B IIMPOKOM KpyTe 00acTei, CBA3aHHBIX C MUTpalie 1 MOOUIBHOCTHIO.

67. Opnako CnenuanpHbBIH NOKJIaIYMK OTMEYaeT, YTO ITH NMApPTHEPCTBA, CyAs IO
BCEMY, UCIOJIb3YIOTCS EBpONeCKUM COI030M B KauecTBe CIoco0a IS IPOABHIKEHU S
CBOCH MOBECTKM JHSA, OTHOCSIIEHCS K YCHJIGHHIO IOTPAaHMYHOTO KOHTPOJS, 338 CUET
NpPEeNOCTaBICHHUS OTOBOPEHHBIX NPEABAPUTEIBHBIMU YCIOBUSIMH OTPAaHUYECHHBIX BO3-
MOXHOCTEH IS TPYLOYyCTPOHCTBA pabodeld CHiIbl, B OCHOBHOM KBalM(UIIUPOBAHHBIX
MUTPAHTOB, U obemaHus iubOepanu3anuu/ynponieHus BU30BOIO PEXHMMa, a TaKKe
OTpeaeNieHUusT Mep, KOTOpbIe MOTIH Obl 3Q(PEKTUBHO CIIOCOOCTBOBATH DKCTEPHAIIM3A-
OUU MUTPALMOHHOTO KOHTpoist. K dnciay 3TuX Mep oTHocATCSA pedopMBl NOTrpaHHY-
HOTO KOHTPOJIS, 3aKJIIOYCHHE COMIALICHUH 0 peaamuccuu ¢ EBponeiickuM cor3oM u
nmoAmucanue pabodux moropopeHHocTel ¢ "®dpontexcom”. Kpome Toro, mapTHEepcTBa
0 BOIPOCaM MOOWIIBHOCTH, CYIs II0 BCEMY, HAallpaBJICHbl Ha B3aUMHOE IIPUMEHEHHUE
3TUX MEp B LEJSIX HENPEAOCTABICHUS HEKOTOPBIM KaTErOPHIM TPYISAIIUXCS BO3MOXK-
HOCTe# ans BpeMeHHo# murpanuu. C 3TOH TOYKH 3peHHs NapTHEPCTBA MO BOIIPOCAM
MOOMIBHOCTH MOTYT OBITh OXapaKTepU30BaHBI KaK MEXaHH3M 00ECIEYCHHS DKCTEp-
HaJM3alU¥ [OTPAaHUYHOTO KOHTPOJII B OOMEH Ha INPeJ0CTaBICHHE KECTKO KOHTPO-
JUPYEMBIX W OTPAHUYEHHBIX BO3MOMKHOCTEHN I MUTpanuu®,

68. CrnenuanbHBIH JOKJIATYUK BbIpaxXacT 00€CIOKOEHHOCTD B CBSA3H C HESICHOCTBIO
IIPaBOBOTO XapaKTE€pa TaKUX cornmamenuii. He oTHOCSACH K YUCITy IOPUAUYECCKHU CBI-
3bIBAOIIUX JOTOBOPOB, OHU IO CYTH SABJIAOTCI MHCTPYMCHTaAMU "MSTKOTO HpaBa" C
BBICOKOH CTEIEHbI0 TMOKOCTH. KpOMe TOT'O, BBUAY UX HOPUANYCCKHA HE CBA3bBIBAIOLIC-
ro XapakTe€pa HHUKaKUuX FapaHTI/Iﬁ TOTO, YTO YYAaCTBYIOIIHUE TOCydapCTBa-4YJICHBI HIIH
TPEThs CTpaHa 6yl[yT IMPUHUMATh Y4aCTHE€ B COOTBETCTBYIOIIWX HWHHUIMATHBAX WIH
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cobmronaTh B3sThIE 005A3aTeNbCTBa, HE CYIMIECTBYET, IOCKOJIbKY HET HHKAKHX IIPaBoO-
MPUMEHUTENBHBIX CPEACTB U OTCYTCTBYET HE3aBHUCHUMAas OIEHKAa. B TakoM KoHTeKkcTe
OTCYTCTBYET TaK)XKe YeTKas HOpMaTHBHas 0a3a JJIT aBTOMaTHYECKOTO MHKOPIIOPUPO-
BaHMs TIpaB 4YEOBEKa B IMAapTHEPCTBA MO BoIpocaM MoOuiapHOCTH. HampoTus, cam
XapaKkTep 3TUX Y3KOHANPABICHHBIX JIOTOBOPOB (pAaKTHUECKH HE ITO3BOJIUT UM BBINOJI-
HATH (QYHKIUIO 3Q(GEKTUBHOTO CPEACTBa COAEHCTBHUS peann3anuu yHU(HUIHPOBAH-
HOIl MpaBO3aNMUTHOMN MOJMTHKU B 00JaCTH MUTPAIMHd COBMECTHO C TPETHUMHU CTpa-
Hamu. Kpome Toro, Hempo3pauHbIii XapaKTep MEeperoBOpPOB 03HAYaET TAKXKe, YTO HH-
Terpamus mpaB 4eJIOBEKa B HUX BOBCE He o0s3arenbHO obecrmeunBaercs. Hanpumep,
MEpPEeroBOpHl O MAPTHEPCTBAX 110 BOIPOCAM MOOMIBHOCTH BEIyTCS HE TOJIBKO ¢ ['eHe-
padbHBIM JIUPEKTOPATOM BHYTPEHHHUX JAel, HO M co CnyxO0oH BHEIIHMX AECHCTBUH
(ECBJ), uto paKkTHYECKH MOXKET NPUBECTH K HEKOTOPOW MyTaHUIIE B MPHOPUTETAX,
MIOJIHOMOUYHAX W B KOHEYHOM CUYETE HEraTHMBHO OTPA3UTCAd HA CKOOPAMHHPOBAHHOU
WHTErpalyy MpaB 4eJ0BeKa B KXY M3 3THX IPOrpamMM, 0COOEHHO B CHIIY TOTO,
4yT0 ['eHepalbHBIN TUPEKTOpAT BHYTPEHHUX JIeJ BEJET IMEPETOBOPHI MO COTTALICHUSM
o peagmuccun, a ECBJl ynonmHoMo4eHa OCyIIECTBIATh 00IIee COTPYJHUIECTBO B 00-
JIACTH IIPaB YEJIOBEKA.

HenocrarouHoe pa3jejieHHe OTBETCTBEHHOCTH € TOCy1apcTBaMH,
NPUMBbIKAOIINMHU K BHellIHeli rpaHue

69. CoeumanbHBIM JOKIAJYMK OTMETHI Takxke He0o0XonAMMOCTh Oosiee crpaBenau-
BOTO pa3JieJIeHNs OTBETCTBEHHOCTH B OTHOLICHWM MHTpanuu BHYTpu EBpomeiickoro
coro3za. I'penns m Hranus sABAAIOTCS TEMH ABYMS CTPaHaMH, KOTOPHIM IOPYYEHO
yHpaBieHHEe BaKHBIMHU 9acTsIMHU BHEIIHEH rpaHuisl EBponeiickoro coro3a, ¥ mo3TomMy
UM IPUXOJUTCS NPUHUMATh 3HAYMTEIHHOE YUCIO MUTPAHTOB C HEYPETr'yITHPOBAHHBIM
crarycoM. OnHaKO MpHW HBIHENTHEH CHCTEME OTIEYaTKH MajbleB TeX MUTPAHTOB, KO-
TOpBIE SABISIOTCS, KaK BBIICHIETCS IPH Bhe3le B EBpomneiickuil col03, MUTpaHTaMHu ¢
HEyperyJIupOBaHHBIM CTAaTyCcOM, 3aHOCATCS B 0a3y OHOMETPHYECKHX HaHHBIX
(EBPOJAK). DTo MOXeT co3/1aBaTh CUTyaluio ae-(hakTo, Ipu KOTOPOH MHUTPAHTHI C
HEyperyJaupoBaHHBIM CTAaTyCOM OyIyT CKaIlUIMBAaThCS B TAKMX IOTPAaHUYHBIX CTPAHaX,
kak Mranmus n I'penusa. CriennanbHbIi TOKJIAJIMK BCTPEYAICS CO MHOTHMH TaKUMHU
MHUTpaHTaMH, KOTOpBIE IOCie Bbhe3a B EBpomeiickuii cOr03 M MPOXOXKIECHHS IpoLe-
Jypbl CHSATHSA OTIEYAaTKOB IMaJbIEB, 3aT€M NepeOupannuch yCTpauBaTh CBOIO JKHU3Hb B
apyrue ' EC. OgHako mocie Toro, Kak BBISICHSIETCS, YTO OHM HE UMEIOT yperyiu-
POBaHHOTO CTaTyca, UX BO3BPAIAIOT B MOTPAHWYHOE TOCYAApCTBO, HA TEPPUTOPHUIO
KOTOPOTO OHHU BIIEPBBIE BBEXaJH, IJI€ Y HUX YaCTO HET HUKAKUX CBS3CH WIM HAIEXK-
HBIX IepcreKkTuB. KpoMe TOoro, HaX04sACh B 3TUX MOTPAaHUYHBIX TOCYAapCcTBaxX, TAKUE
MHUTPaHTHl 4acCTO MOMAaJAl0T B JIOBYIIKY, TOCKOJBKY OHH HE MOTYT Ilepeexarb B JIpy-
rue cTpaHsl EBpomneicKkoro coiosa WM BEPHYTHCS JOMOH B YCIOBHUAX OE30MaCHOCTH.

70.  Bo-BropmiX, permament "Hybmun II" mpemycmaTpuBaeT B KauecTBe 00mIeTO
IpaBuMiia, YTO IPOCUTENHN yOexKHIa MOTYT 00paIiaTecs ¢ Npock0oi 0 mpegocTasiie-
HUM yOeXXHUIa TOJIbKO B CTpaHe WX MepBOro Bbhesna B EBponeiickuii cor3. [lockois-
Ky 4aCcTO MOTEHIHAJIbHBIEC IPOCUTENN yOeXKHINA 3HAIOT 00 3TOM, OHU MOTYT M30eraTh
NoJayu XoJaTaicTBa O NPEeJOCTAaBICHUY 3aIIUTHl U TEM CaMBIM YKJIOHSTBHCSA OT HPO-
LeAypbl CHATHUS OTIIEYAaTKOB ITAJIbLIEB B CTpaHe IepBOro Bbhe3na B EBponeiickuil coros,
¢ TeM 4YTOOBI MPOCUTH O MPEAOCTABICHUH UM MEXIYHapOJHOW 3aIUTHl B OXHOM M3
TeX rOCyIapCTB-YJCHOB, I/le, 10 UX MHEHHUIO, y HUX HMEIOTCs 0oJjiee 3HAaUMTEIbHBIC
NEePCIEeKTHBB 1 BO3MOXHOCTH JUJISL JOJITOCPOYHON MHTerpanuu. Ha mpakruke 310 Be-
OeT K TOMY, 4TO JIMIa, HyXXIarolluecs B 3allUTe, COOTBETCTBYIOLIUX 3asBICHUI He
MOJAIOT ¥ CTPEMATCS IPOJOJDKHUTD IIepeABIKEHUE, YaCTO 110 ONIACHBIM MapuIpyTam, B
JOpyrue rocygapcrsa — 4wieHbl EBponeiickoro coro3a, 4To HOBBIIIAET UX YA3BUMOCTD.
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71. Takum obOpazoMm, CrnenmanpHBIA AOKIAJIUK OTMEYAeT, 4TO (PYHKIIHMOHHPOBA-
Hue JIyOnuHCKOW CHCTeMbl (AKTHUYECKH MOXKET YCYryOlsiTh MpoOIeMbl, C KOTOPHIMU
MOTPaHUYHBIE TOCYAaPCTBA CTAIKUBAIOTCS B JieJie YIpaBIeHUs yKe U 0e3 Toro mepe-
IPYXEHHOU cucTeMoi odopmiieHHs yOexKHINa KaK B IJaHE YCJIOBHIl mMpHeMa MpOoCH-
Tellel, TaK M B CBSI3M C caMoil Mpoueaypoil nmpegocraBienus yoexuma. I xoTs cra-
st 80 JloroBopa o (yHKIMOHMpOBaHMM EBpomenckoro coro3a MpeaycMaTpuUBaeT
pacrpejesieHre OTBETCTBEHHOCTH MEX/y TrocyldapcTBaMu — 4dieHaMu EBpormneilckoro
cO103a, cHcTeMa, OCHOBaHHas Ha J[yONIMHCKOM periiaMeHTe, BHAMMO, HE OTBEYaeT
sroMmy npunnuny. Kak ormernn CreruanbHblil 10KIaA49uK B [pennu, HAaIpOTUB, BO3-
JIOKEHUE Ha CTPaHy, SBJISAIOUYIOCS MEPBbIM MYyHKTOM Bbe3na, 00s3aHHOCTH 00paba-
THIBaTh OOJBIIMHCTBO XOAATAiCTB O MpeaOCTaBICHHH yOexuIna co3aaeT Al CTPaH,
pacCIONIOKEeHHBIX HAa BHEHIHMX rpaHunax EBpormeiickoro coto3a, HemoMepHoe Opems,
M 3TO MOXET SIBJSATHCS (PAKTOPOM, 3aTPYAHSIONUM JOCTYI K CHCTeME IpeJoCTaBlie-
Hus ybexuma. OrMmeuasi, uto nepecMorp JyOJIuMHCKOTO periiaMeHTa MO3BOJUT BHE-
CTH B HETO HEKOTOPHIC YCOBEPIICHCTBOBAHUS, BKIIOYAsl CO3JaHUE MEXaHHU3Ma paHHE-
ro npeaynpexaenus, CnenuanbHbIi AOKIAI4YUK, BMECTE C TeM, KOHCTATUPYET, 4TO
TaKol MepecMOTp HE MO3BOJHUT YCTPAHUTH IMYyOHHHBIE CTPYKTYpHBbIE nmpodiaembr J{y0-
JIMHCKOW CHCTEMBI.

72. Eme onxHOW cepbesHeimeld mpoOaeMoil SBIIETCS OTCYTCTBHE HHCTUTYIIHOHA-
JTU3UPOBAHHONH CHCTEMBI BOCCOEIHMHEHHS C CEMbEHl MUIPAHTOB C HEYperylIHpOBaH-
HBIM CcTaTycoM, OeHe(nuuuapoB BCIIOMOTATEIbHOM 3aIIUTHI, MpOCHTENEH yOexuma H,
0COOCHHO, HECOINPOBOXIAEMbIX JeTelH-MUIpaHTOB. XoTA JyONWMHCKHH periamMeHT
JIEHCTBUTENBHO MpPENLyCMaTPUBAET HANpPaBICHHE HECOMPOBOXAACMBIX HECOBEPIICH-
HOJIETHHX B TO TOCYIapCTBO-WIEH, B KOTOPOM HaxOIHUTCS POJWTEIb WM ONEKYH, Ha
MPaKTHKE 3TOTO YacTO HE JEJaeTcs MO NMPUYMHE OTCYTCTBHS HAMJICKAILIETO IMOTEH-
nuana u KoopAWHaIuu. HecompoBoxgaeMble 1eTH HE3aBUCHMO OT MX aJIMHHHCTpa-
THBHOTO CTaTyca JOJDKHBI BCEr/a, KOTAa 3TO COOTBETCTBYET MX HAWIYUIINM HHTEpe-
caM, HampaBJIAThCSA B T€ CTPAHBI, B KOTOPBIX HMEETCS KTO-TO, C KEM HX CBA3BIBAIOT
ceMeiiHbIe y3bl. CrenuanbHbIi JOKIAAUYUK HAJEETCs HA TO, YTO PELINTh BCE ATH MPO-
O6nembl momokeT HoBasg OOmas eBpomeiickas cucTeMa INpeaoCTaBIeHUs yoOexuma
(OECILY).

Ipu3Hanue "'MPpUTATHBAKIINX (PAaKTOPOB' M pearnpoBaHue HA HUX

73.  Kpome Toro, EBpomeiickuii coio3 HEe MOJDKEH 4ypaTbCsi NMPUHHMATh MEPHl B
CBsI3U ¢ (paKTOpaMH, MPUTATUBAIOIIMMH MUTPAHTOB C HEYPETYIHPOBAHHBIM CTATyCOM.
B wactHOCTH, TpebyeTcsa n3yduTh crpoc B EBpone Ha ce30HHYI0, HU3KOKBaIH(UIIH-
POBaHHYIO M JIETKO TOAAAIOMIYIOCS JKCILTyaTaluu pabouyro cuiry. EBponeiickuii co-
103 JOJDKEH IOBBICHTH NPUOPUTETHOCTh Pa3pabOTKM 3G (EKTHUBHBIX NPOTPaMM IO
BbIaue paboduX BHU3 ISl CEKTOPOB, B KOTOPEIX HCIONB3YIOTCS PAOOTHUKH C HU3KOH
KBaTH(HKALHEH>, B YACTHOCTH JUIS BHIOTHEHHS CE30HHBIX CEIbCKOXO3SHCTBEHHBIX
pabor. @akrtnuecku cama Komuccus mpu3HAeT, YTO OTKPHITHE 3aKOHHBIX KaHAJIOB
Bbe3/a B EBpomeiickuii coo3, BO3MOXKHO, OoKaxeTcs Oonee 3(pPeKTUBHBIM U MeHee
JIOPOTOCTOSIIIMM TIOAXOJOM, YeM NPHMEHEHHE KapaTelbHBIX MEp, U MOXET Takke
CII0COOCTBOBATh COKPAIICHUIO MHTPAlU JHUI C HEYPETYIHPOBAaHHBIM CTaTyCOM.
B stom oTHomenun CrnenuanbHBIH ZOKJIAIYUK OTMEUYAET, YTO OOJIETYUTh CE30HHYIO
MHUTpanuio pabOTHUKOB ¢ HU3KOHM KBanudukanuei MoxkeT JIMpekTHBa MO CE30HHBIM
pabounm. BMecTe ¢ TeM OH OTMEYaeT, YTO KOJIMYECTBO BHU3, BBIJABAEMBIX 11O 3TOH
mporpamMe, OyIeT MO-TIPEKHEMY yCTaHaBIMBATHCA IOCYAapCTBAMH-YJICHAMH IO HX
ycMmoTpenuto. Eme oguH HEA0CTaToOK 3TOH AMPEKTUBBI 3aKJII0YAETCsl B TOM, YTO OHA
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[To HUM ocymiecTBIsIeTCS LENBIA psig MHUIUATHB, HanpuMep Jdupexktusa o "EBponeiickoit
rony0oii kapre", cM. mpuIoKeHue, myHKTb 38—39.
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HC MPpEAYCMATPHUBACT HUKAKHUX HJOJIOCPOYHBIX peH.ICHI/Iﬁ u (baKTI/I‘ICCKI/I MOXKET BECTHU
K TOMY, 4TO MUTPAHTBI C HPOCPOUYCHHBIMU BU3AMHU 6yI[yT OCTaBaThCA B CTPAHC B Ka-
YE€CTBE€ MUTPAHTOB C HEYPETYIUPOBAaHHBIM CTAaTyCOM.

74. Kpome TOTO, JOJDKHBI OBITH MPUHSTHE MEPHI 1O 3P (HEKTUBHOMY HaKa3aHHUIO pa-
6oTronareneil, KOTOpPbIE 3MI0YMOTPEOIAIOT YI3BUMOCTHIO MUTPAHTOB, B YACTHOCTH MHU-
TPAHTOB C HEYPEryJIMpPOBAHHBIM CTaTyCOM, BBIIUIAYMBAsI UM HHU3KYIO HJIH MHU3EPHYIO
3apabOTHYIO MIaTy M NPUHYXKJas X K BBITIOJHEHHUIO TPA3HON, CIOXKHOHN MM omac-
HOIt paboThl. B 3T0i CBA3M BaKHYIO pOJIb B [I€JI€ 3aIUTHl MUT'PAHTOB C HEYPETyIUpPO-
BAaHHBIM CTaTyCOM OT 3KCIUTyaTallUM MOTYT ChIrpaTh JIMPEKTHBA 1O CAHKIHUAM, MPHU-
MeHseMbIM K pabotomarensm (JJCP), u JlupexTuBa mo xepTBaMm mnpectyrieHuit. [lep-
BBIH BOIIPOC, BOSHUKAIOMHNA B 3TOH CBSI3M, KOHEYHO )K€, KacaeTcs MOJHOTO U Hajale-
KaIlero MHKOPIOPUPOBAHHUS 3THUX AUPEKTHUB B HAlMOHAIbHOE mpaBo, n Komuccus
3aBepmwia CHenuanbHOTO [OKJIaA4WKa, YTO OHAa HE MHPHUMEHET BOCIOJB30BaThCSA
CBOMMH MOJHOMOUYHSAMH B Kadye€cTBE XPAHUTENsA JOTOBOPOB B HeEIsAX oOecredeHus
npaBwiIbHOTO U 3P dexTuBHOTO ocymectBieHus [JCP. Oxrako kpaiiHe HEOOXOIUMO
Takxe, 9To0b EBponeiickuil coro3 npuHAn 6ojiee SHEPTHYHBIE MEpHI 1 obecmnede-
HUS MHUTPaHTaM BO3MOXXHOCTH IIOJIb30BaThCS MEXaHM3MaMH, NPEJyCMOTPEHHBIMHU
JUISL X 3aIMTHI, HE OmNacasch CUCTEMaTH4YeCKON nemoprauuu. Hampumep, xots cTa-
Tbst 6 JICP comepXuT psia MONOXKEHHUH, MPEeAOCTaBIAIONNX MUTPAHTAM C HEYperyiu-
POBaHHBIM CTaTyCOM BO3MOXXHOCTbH II0JaBaTh KaJ00bl, HA MPAKTHKE 3TH ITOJIOXCHUS
He Ucnonb3yoTea?.

BbiBOABI B PE€KOMEHIAIIUH

BrIBoABI

75. HecMOTps HA HEKOTOPbIE BAKHbIE MOJUTHYECKHE U HHCTUTYLHMOHAJIbHbIE
JOCTH:KeHUN Ha npakTuke, EBponeiickuii co103 B 0OCHOBHOM COCpPeI0TOYUJ BHU-
MaHHe HA NpeKpalleHUU HeperyjupyeMoil MUrpalMu 32 cUYeT YKpPenJeHust KOH-
TpoJisi HA BHellHel rpanume. O0uMe MOJUTHYECKHE PACCY:KIEHUSN, TMEPEHOCs-
ye HeperyjupyeMyl0 MUTPalMI0 B KOHTEKCT NPECTYNHOCTH U 0e30lMacHOCTH,
NMOBTOpPsieMble TrOCyIapcTBaAaMHM-4JleHAMH, CHOCOOCTBOBAJAM JajibHelIel Jieru-
THMAIMHU MPAKTHKHN JKCTEPHAJU3ANUU NOTPAHUYHOIO KOHTPOJIA € NMOMOIILIO
TAKUX MEXaHHM3MOB, KaK 3ajJiep:KaHHe MUTPAHTOB, ''mepeKJaJblBaHUE OTBETCT-
BEHHOCTH'' U peajgMHCCHUsl.

76. CHeIIPIaJ'leLIﬁ AOKJIAAYUK NPU3HAET, YTO MHOIue¢ HU3 3TUX MEXAaHU3ZMOB
caMHM 1o ce0e He SIBJIAIOTCH He3aKOHHBIMH. BMecTe ¢ TeM B X0/4e Kaxkaou u3 ue-
TbhIpE€X €ro MHCCHIT B CTPpaHbI OH OTMETHUJI, UTO NIPpaBa 4€JI0BE€Ka U MIPaBOBLIC I'a-
PAaHTUH HE MOJYYUJIHN HAMJICKANECI0o PasBUTUA, YTO NMOAPLIBAECT JIETUTUMHOCTD,
3AaKOHHOCTDb U NIPUTOAHOCTb TAKUX MEXAaHU3MOB.

77. Har[pnMep, CHeIII/IaJ'leLIﬁ AOKJAAYUK HEOAHOKPATHO fIBJISIJICH CBUAETE-
JIEM IIPUMEHCHHUS HECANACKBATHBIX NMPOUHEAYP 3aA€pPi:KaHUusA, BKJIOYad Hecoﬁ.mone-
HHE INPaBOBLIX, MNPOHECCYAJILHBIX U MaTE€pHUAJIbHBIX FapaHTHﬁ, 3aJlepsKaHue
JIMl, HE MMEIIUX BO3MOKHOCTH mepee3aa, 3ajlepiKaHue aered m OTCYTCTBHE
AJIBTCPHATHUB 3a/IC€PKAHUIO. AHAJOTHYHBIM 06pa30M, npoueaypbsl BO3BpalmeHus,
0CO0EHHO B Tex CjlayvasiX, KOoria OHH ynmpoumawTcCs B pe3yJjbTare el CcTBHA CO-
rjialmeHuii o peaaMuCCuH, TAKKE HE odecnevynBaIH HeOﬁXOHI/lMLIX rapaHTnﬁ.

2" FRA Annual Report 2012, forthcoming 2013.
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78. Kpome Toro, Heab3si HefoOLeHUBATh BiausiHMe EBponeiickoro corwsa kak
PervoHaJIbHON OpraHu3aunuM, odjaagaouieii NOJHOMOYMSIMH B 00J1aCTH MUIpa-
nuu. BBUAY BajKHOTO 3HAYeHHUs VISl COCeJHHX CTPaH YNPOLIeHUs WJIH Judepa-
JIN3allMM BU30BbIX PEKMMOB B HHTepecax HX ke cOOCTBeHHOro pa3purus, Espo-
neiickuii €003 BO BceX CBOMX MepPeropopax mo MUIrpaluM J0JKeH OMUPaThCs HA
npaso3amuTHy0 0a3y. Jl060ii moaxoa, koropblii He o0ecne4yuBaeT BCECTOPOH-
Hell MHTerpalMy NPaB 4eJIOBeKa M NPaBOBbIX FapaHTHH, MOKeT ObITh KBAaJIH-
¢uunpoBan kak penpeccuBHbIl U MoApPbIBaeT cnoco0HocTHL EBponeiickoro coro-
3a MoJaBaTh NPUMeEP TOro, Kak J0JKHbI 3alUIIATHCS MPaBa YeJoBeKa BO BCeM
Mmupe.

79. Kpome Toro, Takoii moaxoa Oyaer Juub MoACTeruBaTh KceHogooOuio, nuc-
KPUMHMHAIMI) W MAPrUHAJHM3aIMI0 MHUIPAHTOB, YTO MOKET CIOCOOCTBOBATH
¢popMupoBaHUI0 KYJBTYPHI 0€3HAKA3AHHOCTH B CJY4YasiX HAPYLIEHHUS MPaB MU-
TPAHTOB M YKPeNJeHHI0 AaHTHMUTPANMOHHBIX HACTPOEHHUI, a TaKKe COAeHCTBO-
BaTh POCTY BepOaJbHOr0 M (PM3UYECKOr0 HACHJIUSI B OTHOIIEHHH MHUIPAHTOB,
KaK 3TO B HacTosilee BpemMs nmpoucxoauT B I'pennn.

80. TITomMHMO 3TOro JOJKHBI OBITH NPUHATHI MePbI M0 YCTPAHEHUIO (PAKTOPOB,
NPUTATHBAKIIMX MHTPAHTOB ¢ HEYPEryJIHPOBAHHBIM CTATYCOM, B YaCTHOCTH MO
YPEryJupoOBaHHI0O €BPOMENCKOro CIpoca Ha CEe30HHYIO, JIerKO MOAJAI0IIYIOCS
IKcmyarauun padouyro cuiay. boppba ¢ Heperyiaupyemoii Murpaunueid craHer
3HAYUTeJbHO 0os1ee aapecHol U 3pPexkTUBHOM, KOrna OyAyT NpeANPUHATHI MOJ-
JINHHBbIE MONBITKU € JOCTOMHCTBOM OTHOCUTHCSI K MUTPAHTAM U NpeLiaratb UM
npouecchl, MpelycMaTpuBamlue HajJeiKHble NPABOBble TAPAHTHU M IKOHOMH-
YeCcKYI0 M COLMAJIBHYIO NMoAAepKKY. MUrpannoHHas MOJUTHKA, OCHOBAHHAA HA
c/lepKMBAHUM, BCTYNaeT B NIPHHIMIHNAJIbHOE IPOTHBOPeYHe ¢ 00s13aTeJIbCTBAMH
B o0JiacTH npas 4YejioBeka. [IpaBa J0/KHBI yBaKaThCs, MPoOUEcChl T0JKHBI SIB-
JATHCH TPAHCNAPEHTHBIMH, a JOCTYN K MPABOCYIHIO J0JKeH ObITH CBOOOIHBIM
11 o0ecreyeHUsl TOro, YTo0bLI MUIPAHTAM ObLJIM rapaHTHPOBAHBI Te Ke NpaBa
YeJIOBeKa, YTO U J000My Apyromy MHAMBUAYYMY. Takoil moaxox He TOJbKO Oy-
JAeT COIIACOBBIBATHCH C NMPaBOBbIMH 00513aTeJbCTBAMH MO MEXKIYHAPOAHOMY
NpaBy NpaB 4eJ10BeKAa, HO H SIBUTCSH BA’KHBIM IIATOM HA MYTH K NPU3HAHHUIO TO-
3UTHBHOIO BKJIa/la MUTPAHTOB B pa3putue EBponsl.

Pexomenaanuu

81. Jlast Toro 4To0nl 00masi MUTpanHoHHasA moauTuka EBpomeiickoro coro3a
MOIJIa NPUHECTH JONOJHUTEIBHYIO M0Jb3y B MJIaHe o0ecreyeHHs MPaB MUTPaH-
TOB, 0c000e BHMMAaHuUe cjieayeT yieJauTh 0oJiee 3¢pdekTUBHOMY o0ecreyeHH IO 3a-
KOHHOCTH U OlleHKe MPOYHOCTH OCHOB, HA KOTOPbIe OMUPAIOTCS HbIHELIHUE MPOo-
rpaMMBbl, ¢ 0COObLIM AKIIEHTOM HA BEPXOBEHCTBE 3aKOHA M 3al[UTe NPaB YeJIoBe-
Ka, BKJIYAasi NPaBa MUTPAHTOB C HeypPeryJHpPOBAHHBIM CTATyCOM.

O0mue pekoMeHAAL MU

82. IIpopoa:kMTh BHeJpeHHE OCHOBAHHOIO Ha NpaBax YeJoBeKa MOAX0AAa K
yIpaBJeHMI0 MUIrpanuMeil W rpaHuMuaMu, odecmeyuBasi, 4TOObl NpaBa MUIPaH-
TOB, B TOM YHCJe MHITPAHTOB C HeyPeryJupPOBAHHBIM CTATYCOM, BCeIa YUYHThI-
BAJIMCh B KauecTBe INIaBHOTO (aKkTopa.

83. IIpu3Hats TOT ¢(aKT, YTO 3aKpbITHEe BHEMIHHX rpaHull EBpomeiickoro
€01032 HEBO3MOKHO, YTO MHIPAaHTBI OyIyT M BIpeAb NMPUOBLIBATH, HECMOTPS Ha
BCe YCHJIUSI, HANPABJIEHHbIE HA TO, YTOOBI OCTAHOBMTL HX, H UTO B TO Ke BpeMs
NnojJaBJieHHe HeperyJaupyeMoii MUTpaluM SIBJsIeTCS] KOHTPHNPOAYKTHBHBIM, MO-
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CKOJIbKY OHO 3arOHsieT MUTPAHTOB IIy0:ke B MOAMOJbe, YCHIUBAS TeM CaMbIM
CeTH KOHTPAaOAHIMCTOB U CO31aBasl YCJOBHS AJSI OTUYY:KICHUS U MaprUHAJu3a-
MU, KOTOPbIe CMOCOOCTBYIOT HAPYUIEHHSIM NMpPaB 4Ye0BeKa, HalpuMep AUCKPH-
MHMHAIMH H HACHJIHMIO B OTHOLIEHUH MHUTPAHTOB.

84. H3yuuTh BO3MOKHOCTH OTKPBITHS 00Jiee peryJiHpyeMbIX KaHAJ0B MHUIrpa-
MM, B TOM YHcje pa0OTHUKOB ¢ HU3KO0H KBajJupukanuei, 4yTo 0yaer orpaxarhb
peajibHble noTpedHOcTH EBpomeiickoro corws3a B padoyeii cujie M npuBeger K
YMEHbIIEHHUI0 YHCJIA He3aKOHHBIX NepecedeHHil I'PaHUIbI M COKPALEHUI0 00be-
Ma KOHTpa0aHAHOI0 BB03a MHIPAaHTOB.

85. Pa3paGorarh cOrjJacoBaHHBIii Ha00p MHHHMAJBHBIX CTAHAAPTOB MNpaB
AJIs1 MHTPAHTOB C HeypPeryJHpPOBAHHBLIM CTATyCOM B COOTBETCTBHHM C MeKIyHa-
POAHBLIM NPAaBOM NpPaB 4YeJoBeKa. B 3T0il CBSA3M NPUHATH J0JKHBIM 00pa3zoM K
CBeJleHUI0 JO0KJIaJl AreHTCTBa N0 OCHOBHbIM npasam EBpomneiickoro cor3sa
(AOII) 06 "OcCHOBHBIX MpaBaX MUTPAHTOB C HEYPeryJMpPOBAHHBIM CTATYCOM B
EBpomneiickoM coio3e'’ M HacTOsATelIbHO NPH3BaTh BCe rocylapcTBa — 4Jje-
Hbl EBponeiickoro corw3a parupuuuposartb MexAyHAPOAHYI0 KOHBEHLHIO O 3a-
IMTe MPaB BceX TPYAALIMUXCSI-MUTPAHTOB U YJIEHOB HX ceMeii.

86. IIpu3BaTh K MOBBIIIEHUIO COJHAAPHOCTH M 0ojiee CpaBedJHMBOMY pasjie-
JIECHHI0 OTBeTCTBEHHOCTH MexX1y rocyrapcrsamMu — 4ieHamu EBpomneiickoro
€01032 B OTHOILIECHHM IPAHMI, YOEKHIIA U MUTPAIMH B COOTBETCTBHU CO CTATh-
eii 80 Jorosopa o ¢pynkunonuposanun EBpomneiickoro coio3a u KomMmwoHuke 0
nopbilieHun BHYTpU EC cosmaapHocTu B Bonpocax npeaocraBjieHus: yoekuuma.
B 310ii cBAAI3M paccMOTpeTh BONPOC 0 KOPEHHOM NepecMOTpe nepepadoTaHHOIO
JlyOJMHCKOro perjiaMeHTa W JIesKAIIMX B ero OCHOBe NMPUHLIMIOB, KOTOPbIe B
HbIHelIHel (popMe KOHTPNPOAYKTHBHO NMePerpysKalT cucTeMy NpegocTaBIeHHs
y0exxuia rocyiapcTs, NpMJjieraloliux K BHelIHell rpaHuue.

87. OnTUMH3HpPOBATH MUTPANMOHHYI0O NOJUTHKY EBponeiickoro cor3a, odec-
ne4ynB coOJII0AeHHEe HA NMPaKTHKe NMpPaB 4Yejl0BeKa MUIPAHTOB HapsiAy ¢ MOJOT-
4YeTHOCThI0O U TPAHCHAPEHTHOCTHI0. B 3T0ii cBSI3M paccMoTpeTs BOmpoc o co3/a-
HUHU MeXaHu3Ma JJisl MOCTOSSHHON OLeHKU M He3aBMCHMOI0 MOHMTOPHMHIAa B Ka-
YyecTBe COCTABHOM YacTH NMOJUTHKM U nNpakTuku EBpomneiickoro cowsa B odjac-
TH KOHTPOJIsl 32 MUTpalMeil.

88. OO6ecmeynTsr 00HApPOAOBAHNE W TPAHCHAPEHTHOCTH JIIOOBIX COrIaleHHid 0O
KOHTpOJIe 32 MUrpanueil U He NMOJJePKUBATH COIJIALIEHUIl CO CTPAHAMH, KOTO-
pble He COCOOHBI MPOIeMOHCTPHPOBATDH, UTO OHH YBAKAIOT M 3alIUMIIAIOT NpaBa
YeJI0BeKa MUTPAHTOB, M He 3aKJI0YaTh ¢ HHMH HUKAKHUX COIJIAlIeHHH.

89. MH3Gerarh KPMMHMHAJIU3ALUM MHUTPAHTOB C HEYPeryJIHPOBAHHBIM CTATyCOM
B A3BIKOBOM KOHTEKCTE, B MOJUTHKE H HA MPAKTHKEe U BO3/1eP:KUBATHCHA OT MC-
N0Jb30BAHHA TAKOi HEKOPPEKTHO!H TEPMHHOJIOTHM, KaK, HApuMep, ''He3aKOH-
HBIil MUTpaHT".

90. Paspaborarp mpoueAypsl U PYKOBOAfIIIME NMPUHUUNBI 1Js o0ecmedyeHHsI
3¢ dekTUBHOrO cnacaHusi Ha Mope. B 3TOM KOHTeKkcTe NPUHATH NPABHJIA, KOTO-
pble MOTHUBHPOBAJM Obl KANUTAHOB YACTHBIX CYI0B OKa3bIBaTh MOMOIIbL JIOI-
KaM, Tepnsimium OeacTBue.

91. OO6ecne4yuTs, 4YTOOBI MPaBa YeJ0BEKA BCEX COOTBETCTBYIOIIUX MHUTPAHTOB
YYUTBIBAJIHCh B KauecTBe IIaBHOro ¢akTopa npu NpoBeJeHHH MeperoBopos no
JIIOOBIM COTIJIAIIEHHSIM 0 MUTPAMOHHOM COTPYIHH4YeCTBe CO CTPAHAMH, He SIB-
JAIUMUCH YieHaMu EBponeiickoro coro3a, BKJ0Yas cOrIalleHHs O peaMuc-
CMHU, TEXHHMYECKOe COTPYAHHMYECTBO CO CJy:k0amu OeperoBoil oOXpaHbl UJIM MAPT-
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HEPCTBA MO BONMPOCAM MOOHMJILHOCTU. JTO JO0JKHO BKJIKYATHL B cebsi (He orpa-
HUYMBASICh 3THM) OKa3aHMEe TeXHUYECKOil U (GUHAHCOBOI MOJAEPKKH B LEJX
obecrneyeHu:

* 10CTYNa MHTPAHTOB K NPaBOCYAHUIO;

* MOAJEPKKHM OPraHU3aluil rPaMAaHCKOro 061IecTBA, 3aHUMAIOIIUXCH Mpa-
BaMM MUTPaHTOB;

* npodecCHOHAJBLHOII MOATOTOBKH BCeX MAPTHEPOB MO COTPYIHHYECTBY B
00J1aCcTH MPaBa NPaB YeJl0BeKa.

92. CoaeiicTBOBaTh NPUMEHEHHI0 NMPHEMJIEMbIX AJbTEPHATHB 3a/1ePKAHUI0 U
He HACTAMBATh Ha JajbHeiilleM YKpeNJeHHH NPOLeAYPHI 3a/lep:KaAHUs B Kade-
CTBe MeXaHHU3Ma MHUTPAIMOHHOIO0 KOHTPOJS 32 cUeT MOAJEePKKH PaclIHpPeHHBbIX
ceTell HEHTPOB CoAepsKaHMs MO cTpaskeil. 3agep:kaHue Bceraa J0JKHO SIBJISATh-
csl KpaiiHell Mepoii, U 1eTH HUKOIAa He J0JKHBI 3a1ePKUBATHCSH.

93. OO6ecnmeuyuTsh MOJIHOe oOcyuiecTBJeHHe J[MpeKTHBHI O BO3BPAIEHHH MHU-
TPAHTOB BO BCeX rocyIlapcTBax-4jeHax B LeJsiX YCHIeHHs MpoueccyaJbHbIX ra-
PaHTHii M MOBBINIEHUS] MHHUMAJBHBIX CTAHAAPTOB, a TaK:Ke YJYYIIeHHS YCJI0-
BHUii colep:kaHMs MOJ CTPaKkeii B COOTBETCTBHHM C MeKAYHAPOIHBIMHM CTaHJAap-
TaMu B o0JjacTu npas 4yesioBeka. Kpome Toro, ciaenyer obecneuutsb 3¢ dekTHB-
HBIH JOCTYN K MPAaBOCYIHMIO AJISI BCeX MHUTPAHTOB, CO/lePKALIMXCS MO/ CTPaKei,
BKJIIOYAS

* AI0CTYIl K KOMNIETEHTHBLIM a/IBOKaTaM;
® A0CTYIl K KOMINETEHTHbIM YCTHBIM M IUCbMEHHBIM NEPEBOAUYNKAM,;

* CBOeBpeMeHHbINI U 3(p(eKTUBHBIH J0CTYN K NPaBOCYIHIO, T.e. K CyiaM,
TPpUOYHAJaM, HAMOHAJbLHBIM MPABO3AIMTHBIM YUpPeKIeHHUAM H T.1.;

* JOCTYN K NPOrpamMMaM IOPUIUYECKON U cyle0HON MOMOIIH;
* poctyn k HIIO;

* I0CTYN K KOHCYJIBCKHM BJIACTSM,

* IO0CTYN K MpoLeAypaM NpegocTaBJIeHUs y0eKua;

* 3¢ ¢eKTUBHBIA U He3aBMCHMbIii BHEIIHHII MOHUTOPHMHI BceX MecCT coaep-
JKaHMs N0/ CTPasKeil MUTPAHTOB.

94. OO6ecnme4yduTh JOCTYH K MPaBOCYIHIO HJiA BceX MHIpaHToB. B uacTHOCTH,
cjeayeT odecne4uTh HajAJIe:Kkalee NPpUMeHeHHe MeXaHU3MOB PACCMOTPEHHS Ka-
JIOO AJIsI MUTPAHTOB C HeyPeryJIHPOBaHHBIM CTaTyCOM, ONIMCAHHBIX B JlupeKkTHBE
M0 CAHKUMSAM, NPUMEHsieMbIM K padoTogaTe/IsiM, ¢ TeM YTOOBI 3TH MeXaHHU3MbI
MOIIM 3(p(PeKTHBHO MCNOJIB30BATHCS, U He NMpuleraTr Ha NpPaKTHKe K Haka3a-
HHIO 3asiBUTeJIeil a/100 HA OCHOBAHUM UX aJMUHUCTPATHBHOTO CcTaTyCa.

95. Pa3paboraTh BapHMaHTHI J0JIOCPOYHBIX pellleHHH AJSI MUTPAHTOB, KOTO-
pble BBUAY MOJIOKEHUS B UX CTPaHe NMPOUCXOkKAECHHUS HJIHM OTCYTCTBUSI COTPYI-
HHYECTBA CO CTOPOHBI KOHCYJIbCKHUX BJACTell He MOTYT ObITH BO3BPallleHbl B HX
CTPaHbl. JTO AOJKHO IpeaNnoJararb NpeAocTaBjJeHHe MM COOTBETCTBYIOLIEro
crartyca.

27



A/HRC/23/46

28

KonkperHas pekoMenaanus yupexaenusam EBponeiickoro corsa:

CoBery MMHHCTPOB:

96. IlepecMoTpeTh NMPUMEHSEMYI0 TEPMHUHOJOTUI0 W HMCHOJb30BATH BMECTO
TepMHHA ''He3aKOHHbIe MHUTPAHTHI'' TePMHH ''MHIPAHTBI C HeyperyJHpoBaH-
HBIM cTaTycom'.

97. PaccMoTpeTh BONPOC 0 MPUHATHH AUPEKTHB OTHOCHTEJIHHO BeJeHHsS Te-
PeroBOpoOB MO COIVIALIEHHSIM O PeaJMHCCHU TOJHKO CO CTPaHAMH MPOHUCXOK/Ie-
HHUf, KaK 3T0 pekoMeHaoBaja Komuccus B cBoem KommioHuke 00 oumeHke co-
rnamenuid EC o peagmuccun.

EBponeiickoii koMmuccum:

98. AKTHMBHO MHHIHMHPOBATH NMpoHeaypbl GOPHOBI ¢ HAPYUIEHHUSIMH NPOTHB
TeX rocylapcTB-4JeHOB, KOTOPble He BBIMOJHAIOT HAMJIeKAIMM 00pa3oM 3aKo-
HoxaTeabcTBO EBponeiickoro cor3a, kacamouieecsi NpaB MUTPAHTOB.

99. IIpoaoyKaThb MHTErpalHIO MPAB YeJ0BeKa B AeATeJbHOCTh ['eHepasbHOro
AUPEKTOPATa BHYTPEHHHX JeJI H B 3TOH CBSI3M PAcCCMOTPETH BONMPOC 0 CO3XAHUHU
B paMkax ['eHepaJbHOro JUpPEeKTOPaTa KOOPAMHALMOHHOIO IEHTPA MO MpaBaM
YyeJIoBeKa.

EBponeiickomy napjaaMeHry:

100. OOGecmeuynTh, MCMOJb3Yys] CBOM MOJHOMOYHS B KayecTBe CO3aKOHOHATEJs
10 BONIPOcaM MHUIpaunuu, 3pPpexTUBHOE 3aKpenJieHMe TapaHTHIl NIpaB 4yej0BeKa
BO BCEM 3aKOHO/1aTe/IbCTBE, 3aTPArHBal0lleM MHTPAHTOB.

101. TIpomoJkaTh HACTAHBATHh HA HCHOJb30BAHHU KOPPEKTHOI TEPMHHOJIOTHH
B PAMKaX MUTPALHOHHOI MOJUTHKH.

CneumnaJibHOMY NpeACTABUTENI0 10 nNpaBaM 4yejioBeka ECB/I:

102. TIpuHATH Mepbl MO0 MHOII OPraHU3aIHU O00CYKIEHUS BONMPOCOB HeperyJu-
pPyeMoii MUTrpalMH C TOCYyI1apcTBaMH, He SABJASOIMMUCA YyieHamu EBponeiicko-
ro co103a, MyTeM IepeHoca aKIeHTa ¢ paccykJeHuii Mo mopoay 6e30MacHOCTH HA
MOJX0/1, OCHOBAHHBIN Ha MpaBax 4YeJIOBeKa.

103. HacrauBaTh Ha MHTEerpaliy NMPaB YeJOBeKa B NMepPeroBOpbl Mo MapTHep-
CTBaM II0 BOMPOCAaM MOOHMJIBbHOCTH.

"®pouTekcy':

104. TloaHocThI0 00ecmeYHBATH YBasKeHHEe NMPAaB 4YeJOBeKAa BCeX MHIPAHTOB,
BKJIIOYasl TeX, KOTOpPble MMEIOT HeyperyJ1upoBaHHbIN CTATyc, B X0/1e BCeX CBOUX
omepanuii, B TOM 4YucJjie MOCPEACTBOM NPHUMEHeHHs MOAX0AA, OCHOBAHHOIO Ha
NIpaBax 4ejoBeKa, K TAKHM BHAAM AeATEJHHOCTH, KAK HapallMBaHHe NMOTEH-
nuajga, npodecCHOHAIBLHAS MOATOTOBKA, MOHHTOPUHT, OTYETHOCTh 00 MHIHM/IEH-
Tax M 3a/ieificTBOBaHHE NPHKOMAHIMPOBAHHBIX COTPYIHUKOB.

105. PaccmoTperh Bompoc 00 ycuJieHHH pPoJjH W He3aBHcuMocTH CoTpyaHHKa
110 OCHOBHBIM IPaBaM.

106. O6ecnmeunth 3¢ dexTuBHoe ocymecTBaenne Crparerun u Ilnana nedct-
BMH 110 OCHOBHBIM NIpaBaM.
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107. OOGecmeunth, 4YTOOBI BcCe coOeceqOBAHHMS, NMPOBOAMMBbIE ¢ MHIPAHTaMH
NPUKOMAHAUPOBAHHBIMH COTPYAHUKAMHU ""@®poHTekca' B HEHTPax coAep:KaHHU
NOJ cTpaxeil, NPOBOAMJINCH HA NPAaBOBOIl OCHOBe, o0ecneYynBaKLell COOTBETCT-
BYIOII[MEe TAPAHTHH NMPAB YeJ0BEKA.

ATEHTCTBY 10 OCHOBHBIM NpPaBaM:

108. IIpomo/:kaTh CBOIO KpaiiHe Ba:kHYI0 padoTy mo mpeacTaBjeHHI0 WHGOP-
ManHuu 0 nMpodesiax M BbI30BaX B 00J1aCTH NPaB YeJIOBEKa MHUTPAHTOB, BKJIIOYast
MHUIPAaHTOB C HeyperyJHMpOBaHHBIM cTaTycoM, B EBpomeiickomM coio3e m Ha ero
BHEIIHMX I'PAHUIAX M NPEICTABHTh PEKOMEHAAIIMH OTHOCHTEJIbHO TOr0, KAKUM
00pa3oM MOKHO ObLJIO OBl YIYYIIUTh CylleCTBYIOLIEe MOJI0KEHHUE.
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[English only]

Legal, institutional and policy framework related to
migration and border management

Legal, institutional and policy framework with regard to migration

1. With the entry into force of the 1999 Amsterdam Treaty, migration and asylum
policies including the Schengen Acquis were officially incorporated into the legal
framework of the EU, and this led to Member States’ agreement to extend the competence
of the EU to make binding rules in almost all areas of migration and asylum law. Title IV
provided the EU with the competence to enact legislation on visa policy, border control, as
well as “illegal immigration and illegal residence, including the repatriation of illegal
residents” (Art. 62 and 63 (3b) EC). The EU also decided to adopt a series of directives on
asylum, refugees and displaced persons (Art 63 (1) and (2)).

2. The Lishon Treaty coming into force in 2009 further extended the scope of EU
migration and asylum law. Article 67.1 of the Treaty on the Functioning of the EU (TFEU)
provides that the EU shall constitute an area of freedom, security and justice with respect
for fundamental rights and the different legal systems and traditions of the Member States.
Article 67.2 provides that the EU shall ensure the absence of internal border controls for
persons and shall frame a common policy on asylum, immigration and external border
control, based on solidarity between Member States, which is fair towards third-country
nationals. Article 68 tasks the European Council with defining the strategic guidelines for
legislative and operational planning within the area of freedom, security and justice. Article
79.1 provides that the EU shall develop a common immigration policy aimed at ensuring, at
all stages, the efficient management of migration flows, fair treatment of third-country
nationals residing legally in Member States, and the prevention of, and enhanced measures
to combat, “illegal” immigration and trafficking in human beings.

3. Article 80 TFEU requires that the principle of solidarity and fair sharing of
responsibility, including its financial implications, govern all policies enacted under articles
77-79 (border checks, asylum and immigration).

4. The TFEU article 4.2(j) provides that the EU and its Member States share
competence in the area of freedom, security and justice. Member States may thus exercise
their competence to the extent that the EU has not exercised its competence, or has decided
to cease exercising it (TFEU article 2.2). The principle of subsidiarity requires that the EU
does not take action in areas of shared competence unless “the objectives of the proposed
action cannot be sufficiently achieved by the Member States, either at central level or at
regional and local level, but can rather, by reason of the scale or effects of the proposed
action, be better achieved at Union level” (Article 5.3 of the Treaty on European Union).

5. Member States maintain the right to determine volumes of admission of third-
country nationals coming from third countries to their territory in order to seek work,
whether employed or self-employed (TFEU Article 79.5).

The European Council’s five-year programmes

6. The European Council has adopted three programmes on justice and home affairs
since 1999: Tampere (1999-2004), The Hague (2005-2009) and Stockholm (2010-14). The
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Tampere Programme established initial common immigration and asylum policies,
common rules for family migrants, access to long-term residence, and the first phase of the
Common European Asylum System. Building on this, the Hague Programme designed an
agenda for migration-related issues, which incorporated the second phase of the Common
European Asylum System; legal migration and combatting illegal employment; integration
of third-country nationals; the importance of cooperating with third countries in asylum and
migration policy (the Global Approach to Migration in 2005); and management of
migration flows. The Hague Programme recognized that “[I]Jegal migration will play an
important role in enhancing the knowledge-based economy in Europe, in advancing
economic development, and thus contributing to the implementation of the Lisbon
strategy”, and asked the Commission to present a policy plan on legal migration “including
admission procedures, capable of responding promptly to fluctuating demands for migrant
labour in the labour market”. The Hague Programme also created the EU border agency,
Frontex, in order to develop integrated management of the EU’s external borders.

7. The Stockholm Programme outlines the policy and legislative agenda for the EU on
migration, integration of migrants, asylum and external border controls for 2010-2014, and
implements the new provisions on migration and asylum provided by the Lisbon Treaty. Its
priorities include: improving external border management by strengthening cooperation
between EU States and introducing stricter border controls to combat “illegal” immigration
and cross-border crime; developing EU visa policies to facilitate legal access to Europe;
ensuring that people in need of international protection and vulnerable people are granted
entry into Europe; creating the Common European Asylum System; strengthening Frontex
and coordinating its work with the European Asylum Support Office (EASO); building
partnerships with non-EU countries; and designing a migration policy that benefits EU
States, countries of origin and migrants and which incorporates both integration initiatives
and a sound return policy.

8. Furthermore, the Stockholm Programme recognizes the need to develop a
comprehensive and flexible migration policy, centred on solidarity and responsibility, and
addressing the needs of both EU countries and migrants. It should take into consideration
the labour-market needs of EU countries, while minimising brain-drain from non-EU
countries. Vigorous integration policies that guarantee the rights of migrants must also be
put in place. Furthermore, it notes that a common migration policy must include an
effective and sustainable return policy, while work needs to continue on preventing,
controlling and combating “illegal” immigration. It also notes the need to strengthen
dialogue and partnerships with non-EU countries (both transit and origin), in particular
through the further development of the Global Approach to Migration. It also calls for the
further development of integrated border management, including the reinforcement of the
role of Frontex in order to increase its capacity to respond more effectively to changing
migration flows. An action plan provides a roadmap for the implementation of political
priorities set out in the Stockholm Programme.

Global Approach to Migration and Mobility

9. The Global Approach to Migration (GAM) was adopted in 2005, as the EU’s
framework for dialogue and cooperation with non-EU countries of origin, transit and
destination. In November 2011, the Commission put forward a renewed Global Approach
to Migration and Mobility (GAMM) which confirmed that migration is at the top of the
EU’s political agenda, and that the GAMM should be considered the overarching
framework of EU External Migration Policy. The renewed GAMM has four priority areas:
i) better organizing legal migration and fostering well-managed mobility; ii) preventing and
combating “illegal” migration and eradicating trafficking in human beings; iii) maximising
the development impact of migration and mobility; and iv) promoting international
protection and enhancing the external dimension of asylum. The protection of human rights
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of migrants is enshrined as a cross-cutting priority in the GAMM. Constant attention ought
to be dedicated to the human rights of migrants, in particular vulnerable groups.

10.  The most developed bilateral instrument of the GAMM is the “mobility partnership”
(MP) with third countries, offering a political framework for an enhanced and tailor-made
dialogue and cooperation with third countries in a wide range of fields related to migration
and mobility, with concrete actions covering the four priority areas of the GAMM. The
MPs provide a broad range of measures including development cooperation, visa
facilitation, circular migration, and the fight against irregular migration, including
readmission. MPs have been signed with Armenia, Cape Verde, Georgia and Moldova.
Negotiations for the conclusion of MPs with Azerbaijan, Morocco and Tunisia are
underway. Furthermore, a structured dialogue on migration, mobility and security has been
launched with Jordan, which possibly can also lead to establishing a Mobility Partnership.
Similar dialogues will follow with other countries in the Southern Mediterranean region,
when the political situation so permits.

The Common European Union Migration Policy

11.  In 2008, the Commission presented a Communication entitled “A Common
Immigration Policy for Europe: Principles, actions and tools”. The Communication puts
forward 10 common principles with concrete actions for their implementation, on the basis
of which the common EU migration policy will be formulated. These principles are
mainstreamed under the three main strands of EU policy, i.e. prosperity, solidarity and
security. Under “prosperity”, the Commission puts forward the promotion of legal
immigration, which should be governed by clear, transparent and fair rules; matching skills
with EU labour market needs; and integration of legal immigrants. Under “solidarity”, the
Commission puts forward mutual trust, transparency, shared responsibility and joint efforts;
efficient and coherent use of available means, considering the particular challenges that the
external borders of certain EU countries are confronting; and partnership with non-EU
countries. Under “security”, the Commission puts forward the development of a common
visa policy; integrated border management; the development of a consistent policy for
fighting “illegal” immigration and trafficking in human beings; and effective and
sustainable return policies.

European Pact on Immigration and Asylum

12.  In the light of the Commission’s Communication on a Common Immigration Policy,
the European Council decided to adopt the European Pact on Immigration and Asylum.

13.  The European Pact on Immigration and Asylum was adopted in 2008, and forms the
basis for immigration and asylum policies common to the EU and its Member States. Its
principles, which were reaffirmed by the Stockholm Programme, set out five basic
commitments: to organize legal immigration to take account of the priorities, needs and
reception capacities determined by each Member State, and to encourage integration; to
control “illegal” immigration by ensuring that “illegal” immigrants return to their countries
of origin or to a country of transit; to make border controls more effective; to construct a
Europe of asylum; and create a comprehensive partnership with the countries of origin and
of transit in order to encourage the synergy between migration and development.

14.  The Pact restated that “illegal” immigrants on Member States’ territory must leave
that territory, giving preference to voluntary return. It also agreed to use only case-by-case
regularization, rather than generalized regularization, and to conclude readmission
agreements at EU or bilateral level, to ensure that “illegal” immigrants are deported.

15.  The Pact further provided for an increase in aid for training and equipping migration
officials in countries of origin and transit. Furthermore, the European Council agreed to
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complete the establishment of a Common European Asylum System, including a European
Asylum Support Office, and noted that the strengthening of European border controls
should not prevent access to protection systems by those people entitled to benefit under
them.

16.  The Pact reaffirmed its attachment to the GAMM, and agreed to conclude EU-level
or bilateral agreements with countries of origin and transit, including on opportunities for
legal migration; the control of “illegal” immigration; readmission; and the development of
the countries of origin and transit.

17.  Finally, the European Council prescribed annual debates on immigration and asylum
policies, and invited the Commission to present an annual report on the implementation of
this Pact and of the Stockholm Programme.

EU Action on Migratory Pressures

18.  The consequences of the Arab Spring, mainly in Italy and Malta, as well as the
migration flows at the Greece-Turkey border during 2011, led to reflections within the EU
on how to best respond to these “migratory pressures”. The “EU Action on migratory
pressure - A strategic response” was adopted by the Justice and Home Affairs Council in
April 2012. Its cover note refers to the “political commitment of Member States in the fight
against illegal immigration”, and it includes a list of priority areas where efforts need to be
stepped up and monitored in order to prevent and control existing pressures that derive
from irregular immigration as well as abuse of legal migration routes, including
strengthening cooperation between the EU and third countries of origin and transit on
migration management; enhancing migration management, including cooperation on return
practices; enhanced border management at the external borders; particularly preventing
“illegal” immigration at the Greek-Turkish border; addressing abuse of legal migration
channels; and safeguarding and protecting free movement by preventing abuse by third
country nationals.

The European Neighbourhood Policy (ENP)

19.  The European Neighbourhood Policy (ENP) was first outlined in a Commission
Communication on Wider Europe in March 2003 (COM(2003) 104 final), followed by a
Strategy Paper on the European Neighbourhood Policy in May 2004 (COM(2004) 373
final), aiming to avoid new dividing lines at the borders of the enlarged EU. The
Commission’s Strategy Paper noted that EU partners were facing increased challenges in
the field of justice and home affairs, such as migration pressure from third countries,
trafficking in human beings and terrorism, and that border management was likely to be a
priority in most ENP Action Plans. Regarding regional and sub-regional co-operation in the
Mediterranean, the Commission noted the importance of improving border management,
including cooperation in the fight against “illegal” immigration.

20. The ENP framework is proposed to 16 of the EU’s closest neighbours — Algeria,
Armenia, Azerbaijan, Belarus, Egypt, Georgia, Israel, Jordan, Lebanon, Libya, Moldova,
Morocco, Occupied Palestinian Territory, Syria, Tunisia and Ukraine. The ENP remains
distinct from the process of enlargement. Central to the ENP are the bilateral Action Plans
between the EU and each of the 12 ENP partners. These set out an agenda of political and
economic reforms with short and medium-term priorities. The ENP is not yet fully
“activated” for Algeria, Belarus, Libya and Syria as no Action Plans have been agreed with
these countries.

21.  The ENP, which is chiefly a bilateral policy between the EU and each partner
country, is further enriched with regional and multilateral co-operation initiatives: the
Eastern Partnership (launched in Prague in May 2009), the Union for the Mediterranean
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(the Euro-Mediterranean Partnership, formerly known as the Barcelona Process, re-
launched in Paris in July 2008), and the Black Sea Synergy (launched in Kiev in February
2008).

22.  In March 2011, the Commission and the High Representative for Foreign Affairs
and Security Policy issued a joint Communication on a Partnership for Democracy and
Shared Prosperity with the southern Mediterranean (COM(2011) 200 final), setting out the
immediate response to the unfolding historic events of the Arab Spring. Combined with the
revision of the neighbourhood policy, this resulted in a “New response to a changing
neighbourhood” (COM(2011) 303). The new policy was also a response to the call of the
EU’s Eastern European partners for closer political association and deeper economic
integration with the EU (JOIN(2012) 14 final).

High Level Working Group on Asylum and Migration

23.  The High Level Working Group on Asylum and Migration was established by the
Council in 1998 to prepare cross-pillar action plans for countries of origin and transit of
asylum seekers and migrants. Its objective is to strengthen the external dimension of the
EU’s asylum and migration policies based on dialogue, cooperation and partnership with
countries of origin and transit. The focus is primarily on the GAMM.

Strategic Committee on Immigration, Frontiers and Asylum (SCIFA)

24.  Following the entry into force of the Amsterdam Treaty in 1999, the Committee of
Permanent Representatives (COREPER) decided on the working structures for establishing
an area of Freedom, Security and Justice. SCIFA was set up as part of a new working
structure to prepare the Council’s discussions with regard to immigration, frontiers and
asylum. SCIFA is comprised of senior officials of the Member States with responsibilities
for determining strategic guidelines for EU cooperation on immigration, frontiers and
asylum.

General Programme on Solidarity and Management of Migration Flows (2007 — 2013)

25.  The General Programme “Solidarity and Management of Migration Flows” aims to
ensure the fair sharing of responsibilities between EU countries for the financial cost that
arises from the integrated management of the external borders of the EU and the
implementation of common asylum and migration policies. The Programme consists of four
funds:

» The External Borders Fund funds infrastructure and equipment for EU external
borders and visa policy, and the national components of the Schengen Information
System / the Visa Information System.

e The European Return Fund funds voluntary and forced returns, joint return
operations, cooperation between EU countries and countries of return, improving
return management, and reintegration assistance in the country of return.

e The European Refugee Fund funds capacity-building for asylum procedures and
reception infrastructure, integration of refugees, resettlement, and emergency
measures.

e The European Fund for the integration of third-country nationals funds integration
measures, such as language courses, courses of civic orientation, and pre-departure
measures in non-EU countries.

26.  Through these four funds, the EU seeks to strengthen its common migration, asylum
and border policies, and also to uphold European solidarity, to ensure that those EU
countries that face the largest financial costs are adequately supported.
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27. In addition, there are two programmes on Prevention, Preparedness and
Consequence Management of Terrorism and other Security-related Risks; and on
Prevention of and Fight against Crime.

28.  The Commission has proposed to merge these six mechanisms into two: The
Asylum and Migration Fund and the Internal Security Fund. The Asylum and Migration
Fund will focus on people flows and integrated migration management, and will support
actions addressing all aspects of migration, including asylum, regular migration, integration
and the return of irregularly staying migrants.

29.  The Internal Security Fund will support the implementation of the Internal Security
Strategy and the EU approach to law enforcement cooperation, including the management
of the EU’s external borders. It will be used to finance the development and maintenance of
IT systems (“Smart Borders Package”, consisting principally of an Entry/Exit System and a
Registered Travellers’ Programme); introduction and operation of EUROSUR; reinforce
the Schengen governance; boost the operational potential of Frontex; and support the
development and implementation of relevant EU policies in the EU, as well as in and with
third countries.

The Facilitation Directive

30.  Council Directive 2002/90/EC defining the facilitation of unauthorized entry, transit
and residence (the Facilitation Directive), aims “to combat the aiding of illegal immigration
both in connection with unauthorised crossing of the border in the strict sense and for the
purpose of sustaining networks which exploit human beings”. It provides that all Member
States shall adopt “appropriate sanctions” on any person who intentionally assists a person
who is not an EU national to enter, or transit across, the territory of a Member State in
breach of the laws of the State concerned; or who for financial gain, intentionally assists a
migrant to reside within the territory of a Member State in breach of the laws of the State
concerned.

The Carrier Sanctions Directive

31.  Council Directive 2004/82/EC on the obligation of carriers to communicate
passenger data (the Carrier Sanctions Directive) notes that “In order to combat illegal
immigration effectively and to improve border control, it is essential that all Member States
introduce provisions laying down obligations on air carriers transporting passengers into the
territory of the Member States.” The Directive “aims at improving border controls and
combating illegal immigration by the transmission of advance passenger data by carriers to
the competent national authorities” (Art 1). Member States shall take the necessary steps to
establish an obligation for carriers to transmit at the request of the authorities responsible
for carrying out checks on persons at external borders, by the end of check-in, information
concerning the passengers they will carry to an authorized border-crossing point through
which these persons will enter the territory of a Member State (Art 3.1). Member States
shall take the necessary measures to impose dissuasive, effective and proportionate
sanctions on carriers which, as a result of fault, have not transmitted data or have
transmitted incomplete or false data (Art 4.1).

The Employer Sanctions Directive

32.  Directive 2009/52/EC of the European Parliament and of the Council providing for
minimum standards on sanctions and measures against employers of illegally-staying third-
country nationals (the Employer Sanctions Directive) aims at strengthening cooperation
among Member States “in the fight against illegal immigration and in particular that
measures against illegal employment should be intensified”. The Directive prohibits “the
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employment of illegally staying third-country nationals in order to fight illegal
immigration,” and provides sanctions for those who employ them.

33. Member States shall prohibit the employment of illegally staying third-country
nationals (Art 3.1) and oblige employers to require that a third-country national before
taking up the employment holds and presents to the employer a valid residence permit or
other authorization for his or her stay (Art 4.1.a). Sanctions shall include financial sanctions
and payments of the costs of return of illegally employed third country nationals in those
cases where return procedures are carried out (Art 5.2). Member States shall ensure that the
employer shall be liable to pay any outstanding remuneration to the illegally employed
third-country national (Art 6.1.a), and shall enact mechanisms to ensure that illegally
employed third-country nationals may introduce a claim against their employer and
eventually enforce a judgment against the employer for any outstanding remuneration.

34.  Article 13.1 provides that Member States shall ensure that there are effective
mechanisms through which third-country nationals in illegal employment may lodge
complaints against their employers. Furthermore, Article 13.4 envisages the granting, on a
case-by-case basis, of temporary residence permits to victims who are children, as well as
to victims of particularly exploitative working conditions, who cooperate with the justice
system. Member States shall ensure that effective and adequate inspections are carried out
on their territory to control employment of illegally staying third-country nationals (Art
14.1).

The Seasonal Workers Directive

35. On 13 July 2010, the Commission submitted a Proposal for a Directive of the
European Parliament and of the Council on the conditions of entry and residence of third-
country nationals for the purposes of seasonal employment (Seasonal Workers Directive). It
was presented as part of the EU’s efforts to develop a comprehensive immigration policy,
and was the first proposal focused mainly on low-skilled workers. The Directive is
currently at first reading.

36.  The proposal sets out the criteria for admission of third-country seasonal workers, in
particular the existence of a work contract or a binding job offer that specifies a salary
equal to or above a minimum level; a valid travel document; sickness insurance; evidence
of having accommodation; and sufficient resources during his/her stay to maintain
him/herself without having recourse to the social assistance system of the Member State
concerned. Third-country nationals who are considered to pose a threat to public policy,
public security or public health shall not be admitted (Art 5).

37.  Seasonal workers shall be entitled to working conditions, including pay and
dismissal as well as health and safety requirements at the workplace, applicable to seasonal
work as laid down by law, regulation or administrative provision and/or universally
applicable collective agreements (Art 16). Employers are required to provide evidence that
the seasonal worker will have accommodation ensuring an adequate standard of living
during his/her stay (Art 14). To make enforcement more effective, complaints mechanisms
should be put in place (Art 17). The maximum period of stay is set at six months in any
calendar year, as well as the explicit obligation to return to a third country after that period
(Art 11); there is no possibility of status change. Provision is made for facilitating the re-
entry in a subsequent season (Art 12). The Directive does not provide for entry of family
members.

The Blue Card Directive

38.  Council Directive 2009/50/EC on the conditions of entry and residence of third-
country nationals for the purposes of highly qualified employment (the Blue Card
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Directive) aims to improve the EU’s ability to attract highly qualified workers from third
countries. It sets out the conditions of entry and residence for more than three months in the
territory of the Member States of third-country nationals for the purpose of highly qualified
employment as EU Blue Card holders, and of their family members (Art 1). The admission
criteria include a valid work contract or binding job offer for highly qualified employment;
documents attesting the relevant higher professional qualifications; a valid travel document;
sickness insurance; and not being considered to pose a threat to public policy, public
security or public health (Art 5). The Directive does not affect the right of a Member State
to determine the volume of admission of third-country nationals entering its territory for the
purposes of highly qualified employment (Art 6).

39. EU Blue Card holders shall enjoy equal treatment with nationals of the Member
State issuing the Blue Card, as regards, inter alia, working conditions; freedom of
association; education and vocational training; recognition of diplomas; branches of social
security; pensions; access to goods and services, and free access to the territory of the
Member State concerned (Art 14).

The Single Permit Directive

40.  Directive 2011/98/EU of the European Parliament and of the Council on a single
application procedure for a single permit for third-country nationals to reside and work in
the territory of a Member State and on a common set of rights for third-country workers
legally residing in a Member State (Single Permit Directive) was adopted in December
2011. The Directive lays down a single application procedure leading to a combined title
encompassing both residence and work permits within a single administrative act, aimed at
contributing to simplifying and harmonising the rules applicable in Member States. It also
provides a common set of rights to third-country workers legally residing in a Member
State, based on equal treatment with nationals of that Member State. The Directive is
without prejudice to the Member States’ powers concerning the admission of third-country
nationals to their labour markets (Art 1).

41.  The Directive applies to third-country nationals who apply to reside in a Member
State for the purpose of work; as well as third-country nationals who have already been
admitted to a Member State either for the purpose of work or for other purposes, as long as
they are allowed to work (Art 3).

42.  Third-country workers shall enjoy equal treatment with nationals of the Member
State where they reside with regard to, inter alia, working conditions; freedom of
association and affiliation; education and vocational training; recognition of diplomas;
branches of social security; tax benefits; access to goods and services; and advice services
afforded by employment offices (Art 12).

The Long-Term Residence Directive

43.  Council Directive 2003/109/EC concerning the status of third-country nationals who
are long-term residents (Long-Term Residence Directive) created a single status for non-
EU nationals who have been lawfully resident in an EU country for at least five years.

44,  The Directive sets out the terms for conferring and withdrawing long-term resident
status granted by a Member State in relation to third-country nationals legally residing in its
territory, and the rights pertaining thereto. The Directive applies to third-country nationals
residing legally in the territory of a Member State. It does not apply to students or seasonal
workers (Art 3). Member States shall require third-country nationals to provide evidence
that they have, for themselves and for dependent family members, stable and regular
resources which are sufficient to maintain himself/herself and the members of his/her
family, as well as sickness insurance. Additionally, Member States may require third-
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country nationals to comply with integration conditions, in accordance with national law
(Art 5).

45.  Long-term residents shall enjoy equal treatment with nationals as regards, inter alia,
access to employment and self-employed activity except exercise of public authority;
conditions of employment and working conditions; education and vocational training;
recognition of professional diplomas; social security, social assistance and social protection
as defined by national law; tax benefits; access to goods and services; freedom of
association and affiliation; and free access to the territory of the Member State concerned
(Art 11). The Directive also provides protection against expulsion: Member States may take
a decision to expel a long-term resident solely where he/she constitutes an actual and
sufficiently serious threat to public policy or public security (Art 12).

46. In 2010, an agreement was reached to extend the scope of the Directive to the
beneficiaries of international protection.

The Family Reunification Directive

47.  Council Directive 2003/86/EC on the right to family reunification (Family
Reunification Directive) determines the conditions for the exercise of the right to family
reunification by third country nationals residing lawfully in the territory of the Member
States. The Directive applies to third-country nationals (“the sponsor”) holding a residence
permit issued by a Member State for a period of validity of one year or more, who has
reasonable prospects of obtaining the right of permanent residence. It does not apply to
asylum seekers or beneficiaries of temporary protection or subsidiary forms of protection
(Art 3). However, Chapter V provides for family reunification of refugees.

48.  The family members who may benefit from family reunification are the sponsor’s
spouse, their minor children, and the children of the spouse. Reunification with an
unmarried partner, adult dependant children, or dependant first-degree relatives in the direct
ascending line may also be authorised (Art 4). An application for family reunification may
be rejected on grounds of public policy, public security or public health (Art 6). Family
reunification may be conditioned upon the sponsor’s adequate accommodation; sickness
insurance; and stable and regular resources to maintain the family (Art 7). Member States
may require the sponsor to have stayed lawfully in their territory for a period not exceeding
two years, before having his/her family members join him/her (Art 8). The sponsor’s family
members shall be entitled, in the same way as the sponsor, to access to education,
employment and vocational guidance. After 5 years, the family members shall be entitled to
an autonomous residence permit (Art 15).

49.  In accordance with a ruling of the European Court of Justice (Case C-540/03), EU
Member States must apply the Directive’s rules in a manner consistent with the protection
of fundamental rights, notably regarding family life and the principle of the best interests of
the child.

Legal, institutional and policy framework with regard to border
management

50.  Article 77 of the Treaty on the Functioning of the EU provides that the EU shall
develop a policy with a view to ensuring that controls on persons, whatever their
nationality, when crossing internal borders within the Union, shall be abolished; develop an
efficient monitoring of the crossing of external borders; and the gradual introduction of an
integrated management system for external borders.
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51.  In 2002, the Commission submitted a communication to the Council and Parliament,
entitled “Towards Integrated Management of the External Borders of the Member States of
the European Union”. The Commission noted that “coherent, effective common
management of the external borders of the Member States of the Union will boost security
and the citizen’s sense of belonging to a shared area and destiny. It also serves to secure
continuity in the action undertaken to combat terrorism, illegal immigration and trafficking
in human beings.”

52. The Commission then proposed the development of a common policy on
management of the external borders of the EU, with five components: A common corpus of
legislation; a common co-ordination and operational co-operation mechanism; common
integrated risk analysis; staff trained in the European dimension and inter-operational
equipment; and burden-sharing between Member States in the run-up to a European Corps
of Border Guards. The Commission recommended creating “an External borders
practitioners common unit”. This ultimately led to the adoption of the Schengen Borders
Code, the establishment of Frontex and the creation of the External Borders Fund.

The Schengen system

53.  The Schengen Agreement was signed by five States in 1985, outside the legal
framework of the then European Community. It was complemented in 1990 by the
Convention Implementing the Schengen Agreement (Schengen Convention), which entered
into force in 1995, abolishing controls at the internal borders. The Convention also
provided common rules regarding visas, carriers’ sanctions, police cooperation, liaison
officers, right of asylum and checks at external borders. Gradually, more EU Member
States joined, and in 1999 the Treaty of Amsterdam incorporated the Schengen acquis into
the EU legal order, effectively creating a territory without internal borders. The Schengen
Area currently consists of 26 countries (including 4 non-EU Member States).

54.  The Schengen Borders Code, established by Regulation (EC) no 562/2006 of the
European Parliament and of the Council, governs the movement of persons across borders,
and sets out common rules for border checks and surveillance, entry requirements and
refusal of entry. It provides that the abolition of internal border controls does not affect a
Member State’s powers to exercise police powers in the border regions and security checks
at ports or airports or to adopt legislation containing an obligation to carry identification
documents. Exceptionally, where there is a serious threat to public policy or internal
security, a Member State may reintroduce border control at its internal borders. Such an
action would only be taken as a measure of last resort, and only to the extent and for the
duration necessary to mitigate in a proportionate manner the adverse consequences of the
exceptional circumstances. The Schengen Borders Code introduced an obligation for border
guards to respect human dignity and the non-discrimination principle when conducting
border checks, and it sets out the principle of non-refoulement. It makes reference to the
principles recognised by the Charter of Fundamental Rights, and provides that Member
States shall provide for training on the rules for border control and on fundamental rights. It
also provides that Member States shall introduce penalties for the unauthorized crossing of
external borders at places other than border crossing points or at times other than the fixed
opening hours, which shall be “effective, proportionate and dissuasive”. The Schengen
Practical Handbook for Border Guards provides more detailed rules on carrying out checks
at external borders.

55.  The Schengen approach to border management is a four tiers access model to
Integrated Border Management. The first tier consists of measures in third countries (of
origin and transit) such as document experts. The second tier consists of cooperation with
neighbouring countries. The third tier deals with control at the border. The fourth tier
involves measures within Schengen, such as return.
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56.  Council Decision 2010/252/EU supplementing the Schengen Borders Code as
regards the surveillance of the sea external borders in the context of operational cooperation
coordinated by Frontex at the external borders of the Member States of the EU (the external
sea borders rule) provides rules on, inter alia, the seizing of ships and apprehending persons
on board; and conducting the ship or persons on board to a third country or otherwise
handing over the ship or persons on board to the authorities of a third country.

57.  In a judgment of 5 September 2012, the European Court of Justice decided that the
Council Decision must be annulled in its entirety because it contains essential elements of
the surveillance of the sea external borders of the Member States which go beyond the
scope of the additional rules governing surveillance which may be adopted in accordance
with article 12.5 of the Schengen Borders Code, and only the EU legislature was entitled to
adopt such a decision. The Court stated, inter alia, that “the fundamental rights of the
persons concerned may be interfered with to such an extent that the involvement of the
European Union legislature is required.” The Commission intends to present a legislative
proposal in early 2013 to replace the external sea borders rule due to its annulment by the
Court.

58.  The Schengen Information System (SIS) was created as a shared database used by
authorities of the Schengen States to exchange data on certain categories of people and
goods, and provides information on migrants who are refused entry. If a person has been
registered in SIS, they may be refused entry upon attempting to re-enter the Schengen
territory, even if in possession of the required documents. Work on a new, more advanced
version of SIS, known as the second generation Schengen Information System (SIS 11), is
ongoing.

59. The Visa Information System (VIS) is a Schengen instrument which allows
Schengen States to exchange data on visa information. It consists of a central IT system and
of a communication infrastructure that links this central system to national systems. It
connects consulates in non-EU countries and all external border crossing points of
Schengen States, and processes data and decisions relating to applications for short-stay
visas to visit, or to transit through, the Schengen Area.

Frontex

60.  Frontex was established in 2005 to strengthen and coordinate the surveillance and
control of the EU’s external borders and promote integrated border management by
coordinating the operational cooperation of EU Member States and Schengen Associated
Countries. Its activities were complemented in 2006 by the adoption of the Schengen
Borders Code, and in 2007 by the adoption of the External Borders Fund.

61.  Established by Council Regulation (EC) 2007/2004 establishing a European Agency
for the Management of Operational Cooperation at the External Borders of the Member
States of the European Union, Frontex is charged with coordinating operational cooperation
between Member States in the field of management of external borders; assisting Member
States on training of national border guards, including the establishment of common
training standards; carrying out risk analyses; following up on the development of research
relevant for the control and surveillance of external borders; assisting Member States in
circumstances requiring increased technical and operational assistance at external borders;
and providing Member States with the necessary support in organizing joint return
operations. Frontex may upon request from a Member State deploy a pool of national
border guards employed by Member States, called European Border Guard Teams (EBGT),
for possible deployment during joint operations and pilot projects.

62.  On 31 March 2011, the Frontex Management Board endorsed a Fundamental Rights
Strategy, which considers that respect and promotion of fundamental rights are
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unconditional and integral components of effective integrated border management, and
states that Frontex is fully committed to develop and promote a shared understanding of
fundamental rights among the entire EU border-guard community and integrate this also
into the cooperation with third countries. The Strategy provides that a consultative forum,
open also to representatives of the civil society, shall further enrich the overall evaluation
and review processes. The Strategy is implemented by an Action Plan, integrated into the
Frontex Programme of Work. An annual progress report informs the stakeholders about the
implementation of the strategy and the Action Plan.

63.  The amended Frontex Regulation (Regulation (EC) 1168/2011) mandated Frontex to
draw up and further develop and implement its Fundamental Rights Strategy; establish a
Consultative Forum to assist the Executive Director and the Management Board in
fundamental rights matters; and designate a Fundamental Rights Officer. The Fundamental
Rights Officer is an independent position within Frontex who reports directly to the
Management Board and the Consultative Forum. The Fundamental Rights Officer was
designated by the Management Board on 27 September 2012 and took office on 17
December 2012. She advises the Executive Director of Frontex on fundamental rights
issues and reports on a regular basis and contributes to the internal Frontex mechanism for
monitoring fundamental rights, and makes observations to the joint operations and projects
from the planning and drafting phase, during implementation, and also to the evaluation.
The Consultative Forum, which consists of representatives from the Fundamental Rights
Agency, the Council of Europe, the Organization for Security and Co-operation in Europe,
UNHCR, the European Asylum Support Office, the International Organization for
Migration and nine civil society organisations, provides policy advice.

64. The amended Regulation foresees that Frontex shall draw up and further develop a
Code of Conduct applicable to all operations it coordinates. The Code of Conduct shall lay
down procedures intended to guarantee the principles of the rule of law and respect for
fundamental rights (Art 2.a). Art 5 provides that Frontex shall ensure that all border guards
of participating Member States and Frontex staff have received, prior to the participation in
operational activities, training in relevant EU law and international law, including
fundamental rights and international protection and guidelines for the purpose of
identifying persons seeking and directing them towards the appropriate facilities. Moreover,
Avrticle 3 introduced an obligation for Frontex Executive Director to terminate or suspend
joint operations and pilot projects if he considers that violations of fundamental rights are
of a serious nature or likely to persist.

The External Borders Fund

65. The External Borders Fund was established by Decision No 574/2007/EC of the
European Parliament and of the Council as part of the General programme “Solidarity and
Management of Migration Flows”.

66. Its general objectives include efficient organization of control, covering both checks
and surveillance tasks relating to the external borders; efficient management by the
Member States of the flows of persons at the external borders; uniform application by
border guards of the provisions of Union law on the crossing of external borders; and
improvement of the management of activities organised by the consular and other services
of the Member States in third countries as regards the flows of third-country nationals into
the territory of the Member States.

67. Its specific objectives include improving surveillance systems between border
crossing points; gathering information with respect to the evolving situation on the ground;
ensuring adequate registration of border crossings; introduction or upgrading of collection
of data; improving coordination between authorities operating at border crossing points;
improvement of the capacity and the qualifications of border guards; and improving
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information exchange. The External Borders Fund provides for significant funding (1820
million euros over the period 2007-13) to support the efforts made by EU States to control
its external borders. The Fund will be absorbed by the future Internal Security Fund.

EUROSUR

68.  In February 2008, the European Commission presented a roadmap (COM (2008) 68
final) for establishing the European Border Surveillance System (EUROSUR) by 2013. The
Commission’s Communication focused on “enhancing border surveillance, with the main
purpose of preventing unauthorised border crossings, to counter cross-border criminality
and to support measures to be taken against persons who have crossed the border illegally.”

69. The Commission saw the implementation of EUROSUR as a decisive step in the
further gradual establishment of a common European integrated border management
system, and noted that the External Borders Fund should be the main solidarity mechanism
for Member States in sharing the financial burden. In its Communication, the Commission
points out the following objectives for the further development of border surveillance:
reduction of the number of “illegal” immigrants who manage to enter the EU undetected;
increase internal security of the EU as a whole by contributing to the prevention of cross-
border crime; and enhancing search and rescue capacity. In order to meet these objectives,
the Commission stated that it is necessary to envisage a common technical framework to
support Member States’ authorities to act efficiently at local level, coordinate at European
level and cooperate with third countries in order to detect, identify, track and intercept
persons attempting to enter the EU illegally outside border crossing points.

70.  The Commission proposed three phases of implementation of EUROSUR: Phase 1
involved the interlinking and streamlining of existing surveillance systems and mechanisms
at Member States level, including the setting up of National Coordination Centres with a
communication network to exchange data between Member States and Frontex, and support
to neighbouring third countries for the setting up of border surveillance infrastructure.
Phase 2 involved the development and implementation of common tools and applications
for border surveillance at EU level, including satellites and “unmanned aerial vehicles”
(drones), noting that extending their operation to coastal areas of third countries would
require appropriate agreements with those countries. Phase 3 involved the creation of a
common monitoring and information sharing environment for the EU maritime domain,
thus integrating all existing sectoral systems which are reporting and monitoring traffic and
activities in sea areas under the jurisdiction of the Member States and in adjacent high seas
into a broader network.

71.  The European Council of 23-24 June 2011 requested the further development of
EUROSUR as a matter of priority in order to become operational by 2013. In December
2011, the Commission tabled a legislative proposal for EUROSUR (COM(2011) 873 final),
which is currently being negotiated in order to make EUROSUR gradually operational as of
1 October 2013. Once adopted, the EUROSUR Regulation will determine inter alia the
competencies and responsibilities of the national coordination centres for border
surveillance and of Frontex, requiring them to exchange information via so-called
situational pictures at national and European level.

72.  The legislative proposal states that the aim of EUROSUR is to reinforce the control
of the Schengen external borders. EUROSUR will establish a mechanism for Member
States’ authorities carrying out border surveillance activities to share operational
information and to cooperate with each other and with Frontex in order to reduce the loss of
lives at sea and the number of irregular migrants entering the EU undetected, and to
increase internal security by preventing cross-border crimes, such as trafficking in human
beings and the smuggling of drugs.
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73.  The purpose of the legislative proposal is to improve the situational awareness and
reaction capability of Member States and Frontex when preventing irregular migration and
cross-border crime at the external land and maritime borders (Art 1). This shall be done by
establishing a common framework (Art 4), with clear responsibilities and competencies for
the national coordination centres for border surveillance in the Member States (Art 5) and
Frontex (Art 6), which form the backbone of EUROSUR. These centres, which shall ensure
an effective and efficient management of resources and personnel at national level, and
Frontex shall communicate with each other via the communication network (Article 7),
which would allow to exchange both non-classified sensitive as well as classified
information. The cooperation and information exchange between the national coordination
centres and Frontex is done via “situational pictures” (Art 8), which shall be established at
national (Art 9) and European level (Art 10) as well as for the pre-frontier area (Art 11).
Member States and Frontex shall comply with fundamental rights, including data protection
requirements, when applying the Regulation (Art 2.3).

74.  As regards the cooperation with neighbouring third countries, EUROSUR shall be
interlinked with the regional networks set up by Member States with neighbouring third
countries in the Baltic Sea, the Black Sea and around the Canary Islands. In addition, a
regional network shall be set up with northern African countries in the Mediterranean Sea.
The exchange of information which a third country could use to identify persons or groups
of persons who are under a serious risk of being subjected to torture, inhuman and
degrading treatment or punishment or any other violation of fundamental rights, shall be
prohibited (Article 18.2).

75.  The use of drones for border surveillance, which was originally proposed, is not an
option as long as drones are not allowed to fly in civil airspace, which will still take several
years to be accomplished.

76.  Member States and Frontex are currently developing, implementing and testing the
different components with a view to making EUROSUR operational as of October 2013.
The total costs for EUROSUR for the period 2014-2020 have been estimated to amount to
244 million Euros.

The “Smart Borders” Package

77. In its Communication of 13 February 2008 preparing the next steps in border
management in the European Union, the Commission suggested the establishment of a
Registered Traveller Programme (RTP) for pre-vetted, frequent third country travellers in
order to allow for facilitated border crossings. The Commission also suggested the
establishment of an entry/exit system (EES), entailing the electronic register of the dates
and places of entry and exit of each third country national admitted for a short stay. The
proposals were endorsed in the Stockholm Programme in December 2009.

78. A discussion was launched in a 2011 Communication between EU institutions and
authorities about the implementation of new systems, in light of their added value, their
technological and data protection implications, and their costs. Following up on this, on 28
February 2013, the Commission proposed a ‘smart borders package’ to speed-up, facilitate
and reinforce border check procedures for foreigners travelling to the EU. The package
consists of a Registered Traveller Programme and an Entry/Exit System, aimed at
simplifying life for frequent third country travellers at the Schengen external borders and
enhancing EU border security.

79.  The Proposal for a Regulation of the European Parliament and of the Council
establishing a Registered Traveller Programme (RTP) (COM(2013) 97 final), provides that
frequent travellers from third countries would be allowed to enter the EU using simplified
border checks, subject to pre-screening and vetting. The RTP will make use of automated
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border control systems (i.e. automated gates) at major border crossing points such as
airports that make use of this modern technology. As a result, border checks of Registered
Travellers would be much faster than at present.

80. The Proposal for a Regulation of the European Parliament and of the Council
establishing an Entry/Exit System (EES) to register entry and exit data of third country
nationals crossing the external borders of the Member States of the European Union
(COM(2013) 95 final), provides that the time and place of entry and exit of third country
nationals travelling to the EU will be recorded. The system will calculate the length of the
authorised short stay in an electronic way, replacing the current manual system, and issue
an alert to national authorities when there is no exit record by the expiry time.

81.  The purpose of the EES will be to improve the management of the external borders
and the fight against irregular migration, by providing a system that will calculate the
authorized stay of each traveller; assist in the identification of any person who may not, or
may no longer, fulfil the conditions for entry to, or stay on the territory of the Member
States; and get a precise picture of travel flows at the external borders and the number of
overstayers eg by nationality of travellers.

82. The Preamble states that the Regulation has to be applied in accordance with
fundamental rights and principles recognised by the Charter of Fundamental Rights of the
European Union, in particular the protection of personal data (Article 8 of the Charter), the
right to liberty and security (Article 6 of the Charter), respect for private and family life
(Article 7 of the Charter), right to asylum (Article 18 of the Charter), protection in the event
of removal, expulsion or extradition (Article 19 of the Charter), and right to an effective
remedy (Article 47 of the Charter).

The Common Visa Policy

83. The EU has a common list of countries whose citizens must have a visa when
crossing the external borders, and a list of countries whose citizens are exempt from that
requirement. These lists are set out in Council Regulation (EC) 539/2001 and its successive
amendments. Generally, a short-stay visa issued by one of the Schengen States entitles its
holder to travel throughout the 26 Schengen States for up to three months within a six-
month period. Visas for visits exceeding that period remain subject to national procedures.

84. In 2011 the Commission presented a proposal (COM(2011) 290 final) amending
Regulation 539/2001. It proposes establishing a visa safeguard clause for suspending visa
liberalization in the event one or more Member States is being confronted by an
“emergency situation” characterised by the occurrence of either (a) a sudden increase of at
least 50%, over a six month period, in the number of nationals of a third country found to
be illegally staying in the Member State’s territory; (b) a sudden increase of at least 50%,
over a six month period, in the number of asylum applications from the nationals of a third
country for which the recognition rate of asylum applications was less than 3% over the
previous six month period; or (c) a sudden increase of at least 50%, over a six month
period, in the number of rejected readmission applications submitted by a Member State to
a third country for its own nationals.

Immigration Liaison Officers

85.  On 13 June 2002, the Council agreed on a plan for the management of the external
borders of the Member States of the EU, envisaging the setting up of networks of
immigration liaison officers posted in third countries. In the conclusions of its meeting of
21 and 22 June 2002, the Seville European Council called for the creation of a network of
immigration liaison officers of the Member States before the end of 2002. At its meeting of
28 and 29 November 2002, the Council adopted conclusions on the improvement of the
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Immigration Liaison Officers Network, noting that a network of liaison officers was in
place in most of the countries surveyed in the report, but noting also that there was a need
to further strengthen this network. The Thessaloniki European Council of 19 and 20 June
2003 emphasized the need for acceleration of work on adopting the appropriate legal
instrument formally establishing the Immigration Liaison Officers Network in third
countries, at the earliest possible date.

86.  Council Regulation (EC) 377/2004 formalises the network of immigration liaison
officers (ILO), and defines “immigration liaison officer” as a representative of one of the
Member States, posted abroad by the immigration service or other competent authorities in
order to establish and maintain contacts with the authorities of the host country with a view
to contributing to the prevention and combating of “illegal” immigration, the return of
“illegal” immigrants and the management of legal migration. The immigration liaison
officers are tasked with collecting information for “use either at the operation level, or at a
strategic level, or both” particularly concerning, inter alia, flows of “illegal” immigrants,
routes followed by those flows and their modus operandi.

87.  Regulation 377/2004 was amended by Regulation (EU) 493/2011 of the European
Parliament and of the Council providing, inter alia, that Representatives of the Commission
and Frontex may participate in the meetings organised within the framework of the
immigration liaison officers network.

Legal, institutional and policy framework with regard to the return of
irregular migrants

88.  Article 79.2(c) of the Treaty on the Functioning of the European Union provides that
the EU shall adopt measures in the area of “illegal immigration and unauthorised residence,
including removal and repatriation of persons residing without authorisation”.

The Return Directive

89.  In 2008, the EU adopted common rules for managing the return of irregular migrants
(Return Directive, 2008/115/EC). The Directive sets out common standards and procedures
for returning “illegally staying third-country nationals”, in accordance with “fundamental
rights as general principles of Community law as well as international law, including
refugee protection and human rights obligations” (Art 1). The Directive requires that a
period for voluntary departure be granted (Art 7), and provides for non-custodial measures
during this period (regular reporting to the authorities, deposit of an adequate financial
guarantee, submission of documents or the obligation to stay at a certain place).

90. Return decisions and, if issued, entry-ban decisions and decisions on removal shall
be issued in writing and give reasons in fact and in law, as well as information about
available legal remedies, and Member States shall provide, upon request, a written or oral
translation of the main elements of decisions related to return, including information on the
available legal remedies in a language the third-country national understands or may
reasonably be presumed to understand (Art 12). Art 13 provides the right to an effective
remedy to appeal against or seek review of decisions related to return, before a competent
authority, which shall have the power to review decisions related to return, including the
possibility of temporarily suspending their enforcement. The third-country national
concerned shall have the possibility to obtain legal advice, representation and, where
necessary, linguistic assistance.

91.  Article 9 provides that removal shall be postponed when it would violate the
principle of non-refoulement, or for as long as a suspensory effect is granted in accordance
with Article 13(2). Removal may also be postponed due to specific circumstances such as
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the person’s physical state or mental capacity, or technical reasons such as lack of transport
capacity, or failure of the removal due to lack of identification. When removal has been
postponed, Member States should ensure family unity, emergency health care and essential
treatment of illness and access to basic education for children, and that the special needs of
vulnerable persons are taken into account.

92.  Art. 15 provides that detention for the purpose of removal shall only be used if other
sufficient but less coercive measures cannot be applied effectively in a specific case,
particularly when there is a risk of absconding, or the person concerned avoids or hampers
the preparation of return or the removal process.

93.  Detention shall only be ordered by administrative or judicial authorities, in writing
with reasons being given in fact and in law, and must be subject to speedy judicial review
upon request. The third-country national concerned shall be released immediately if the
detention is not lawful. The Directive further prescribes a maximum period of detention of
6 months, which may be extended exceptionally to maximum 18 months. When no
reasonable prospect of removal exists, a person shall be released immediately.

94, Art. 16 imposes minimum conditions of detention. Detention shall take place as a
rule in specialized detention facilities. Third-country nationals in detention shall be allowed
- on request - to establish in due time contact with legal representatives, family members
and competent consular authorities, and particular attention shall be paid to the situation of
vulnerable persons. Emergency health care and essential treatment of illness shall be
provided. Relevant and competent national, international and nongovernmental
organisations and bodies shall have the possibility to visit detention facilities.

95.  Art. 17 limits the detention of children and families, who should only be detained as
a measure of last resort and for the shortest appropriate period of time. The best interests of
the child shall be a primary consideration in the context of the detention of children pending
removal.

96. A Commission Communication evaluating the implementation of the Return
Directive is scheduled for December 2013.

The European Return Fund

97. In its Decision 575/2007/EC, the European Parliament and the Council established
the European Return Fund as part of the General Programme “Solidarity and Management
of Migration Flows”. The general objective of the fund is to support the efforts made by
Member States to improve the management of return through the use of the concept of
integrated management and by providing for joint actions to be implemented by Member
States or national actions that pursue Community objectives under the principle of
solidarity, taking account of Community legislation in this field and in full compliance with
fundamental rights. The actions eligible for support include the facilitation of voluntary
returns and the simplification and implementation of enforced returns.

98.  The European Return Fund provides for significant funding (630 million euros over
the period 2007-13) to support the efforts made by EU States for returns. It will be absorbed
by the future Asylum and Migration Fund.

Readmission Agreements

99.  Article 79.3 of the Treaty on the Functioning of the European Union provides that
the EU may conclude agreements with third countries for the readmission to their countries
of origin or provenance of third-country nationals who do not or who no longer fulfil the
conditions for entry, presence or residence in the territory of one of the Member States.
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100. The EU has entered into several readmission agreements with third countries,
facilitating the readmission of irregular migrants, including own nationals as well as third
country nationals. The Council has issued negotiating directives to the Commission for 19
countries, and so far 13 EU Readmission Agreements have entered into force. Readmission
clauses have been incorporated in agreements such as the European Neighbourhood Policy
and visa facilitation agreements. Most recently, an EU-Turkey readmission agreement was
initialled in 2012.

101. Furthermore, the ability for EU Member States to continue to conclude bilateral
readmission agreements is maintained in Protocol (no 23) to the Treaty on the Functioning
of the EU “on external relations of the Member States with regard to the crossing of
external borders”, as long as they respect EU law and other relevant international
agreements.

102. In the Stockholm Programme, the Council invited the Commission to present an
evaluation during 2010 of EU readmission agreements and ongoing negotiations, and to
propose a mechanism to monitor the implementation of the agreements. On that basis, the
Council should define a renewed, coherent strategy on readmission. Thus, in February
2011, the Commission presented a Communication to the European Parliament and the
Council, aiming to evaluate the implementation of the EU Readmission agreements already
in force; assess the ongoing readmission negotiations; and provide recommendations for a
future EU readmission policy, including on monitoring mechanisms. The Communication
recommended that as a rule, future negotiating directives should not cover third country
nationals. Only in cases where there is a big potential risk of irregular migration transiting a
country’s territory to the EU due to its geographical location, should the third country
national clause be included, and only when appropriate incentives are offered. It further
recommended that NGOs and international organizations should participate, on a case-by-
case basis, in the Joint Readmission Committees, which should work much more closely
with relevant actors on the ground in the third countries, including on the monitoring of the
treatment of third country nationals.

103. Section 4.3 of the Commission’s Communication deals with possible measures to
enhance human rights guarantees in EU Readmission Agreements, including enhancing the
access to international protection and legal remedies in practice; providing for suspension
clauses for persistent human rights violations in the third country concerned; giving
preference to voluntary departure; requiring compliance with human rights for the treatment
of third country nationals readmitted to a transit country; and setting up a post-return
monitoring mechanism in the countries of return.

104. In June 2011, the Justice and Home Affairs Council adopted conclusions defining
the EU strategy on readmission, stating, inter alia, that “combating illegal immigration is a
major migration policy goal of the European Union”. The Council considered that more
attention should be paid to the main countries of origin, but stated that it will continue, as a
general rule, incorporating clauses on the readmission of third country nationals. The
Council further stated that Joint Readmission Committees were to be considered as the
main tools for monitoring the implementation of EU Readmission Agreements.

Legal, institutional and policy framework with regard to asylum

The Common European Asylum System

105. Article 78(1) of the Treaty on the Functioning of the European Union states that the
EU shall develop a common policy on asylum, subsidiary protection and temporary
protection with a view to offering appropriate status to any third-country national requiring
international protection and ensuring compliance with the principle of non-refoulement.
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106. The Tampere European Council of 1999 agreed on the establishment of a Common
European Asylum System. Under the Tampere programme, between 1999 and 2005,
negotiations started on the creation of the Common European Asylum System, aiming to
harmonise asylum procedures in the EU and develop higher standards of protection for
asylum seekers. Several legislative measures harmonising common minimum standards for
asylum at the EU level were adopted, the four most important being the Directive laying
down minimum standards for the reception of asylum seekers (Reception Conditions
Directive, 2003/9/EC); the Directive on minimum standards for the qualification and status
of third country nationals or stateless persons as refugees or as persons who otherwise need
international protection and the content of the protection granted (Qualification Directive,
2004/83/EC); the Directive on minimum standards on procedures in Member States for
granting and withdrawing refugee status (Asylum Procedures Directive, 2005/85/EC); and
the Regulation establishing the criteria and mechanisms for determining the Member State
responsible for examining an asylum application lodged in one of the Member States by a
third-country national (Dublin Regulation, 343/2003). Additionally, the Council Regulation
concerning the establishment of ‘Eurodac’ for the comparison of fingerprints for the
effective application of the Dublin Convention (EURODAC Regulation, 2725/2000)
provides that EU Member States shall take and transmit the fingerprints of every non-EU
national above the age of 14 who asks for asylum in their territory, or who is apprehended
for crossing their external border unauthorised. Furthermore, the Directive on minimum
standards for giving temporary protection in the event of a mass influx of displaced persons
and on measures promoting a balance of efforts between Member States in receiving such
persons and bearing the consequences thereof (Temporary Protection Directive,
2001/55/EC) allowed for a common EU response to a mass influx of displaced persons
unable to return to their country of origin.

107. The Commission’s Policy Plan on Asylum, presented in June 2008, stated that three
pillars underpin the development of the Common European Asylum System: First, bringing
more harmonization to standards of protection by further aligning the EU States' asylum
legislation, which would require amendments to the Reception Conditions Directive, the
Asylum Procedures Directive and the Qualification Directive. Secondly, effective and well-
supported practical cooperation, including through the Asylum Support Office and thirdly,
increased solidarity and sense of responsibility among EU States, and between the EU and
non-EU countries. The need to improve the “Dublin” system and establish solidarity
mechanisms was noted.

108. The EU Member States committed to establishing the Common European Asylum
System by 2012. The Council and the European Parliament already reached agreement on
the recasts of the Qualification Directive, the Reception Conditions Directive, and the
Dublin Regulation, while negotiations on the recasts of the EURODAC Regulation and the
Asylum Procedures Directive have entered their final phase, with agreement expected in
spring 2013.

109. The recast of the Reception Conditions Directive provides detailed provisions for the
detention of asylum seekers during the examination of their asylum application. Article 8(2)
provides that when it proves necessary and on the basis of an individual assessment of each
case, Member States may detain an asylum applicant, if other less coercive alternative
measures cannot be applied effectively. Six grounds for detention are set out in article 8(3):
in order to determine or verify identity or nationality; in order to determine those elements
on which the application for international protection is based which could not be obtained
in the absence of detention, in particular when there is a risk of absconding of the applicant;
in order to decide on the applicant’s right to enter the territory; when he or she is detained
subject to a return procedure under the Return Directive, and the Member State concerned
can substantiate on the basis of objective criteria that there are reasonable grounds to
believe that he or she is making the application for international protection merely in order
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to delay or frustrate the enforcement of the return decision; when protection of national
security or public order so requires; or in accordance with Article 28 of the recast Dublin
Regulation. Detention of asylum seekers in prisons is allowed, if no specialized detention
facility is available, and the detention of unaccompanied children is allowed “in exceptional
circumstances”.

110. The recast of the Dublin Regulation maintains the general rule that asylum
applications shall be dealt with by the first country of entry into the EU. It includes some
improvements, including the obligation to hold a personal interview and procedural
safeguards on appeal. The establishment of an early warning, preparedness and crisis
management mechanism envisaged under the recast Dublin Regulation article 33 is aimed
at contributing to timely identification of protection gaps in EU Member States.

111. In 2014, the Commission will launch a comprehensive “fitness check” by
conducting an evidence-based review covering the legal, economic and social effects of the
Dublin system including its effects on fundamental rights (Commission Communication on
enhanced intra EU solidarity in the field of asylum, COM(2011) 835 final). The
Communication aims to develop solidarity in the field of asylum, based on the principles
set out in the Communication.

112. In May 2012, the Commission presented a proposal for a recast of the EURODAC
Regulation, which merges into a single regulation the proposed amendments for the better
functioning of EURODAC, as well as a proposal for law enforcement access to
EURODALC. The proposal provides that law enforcement authorities will be given access to
EURODAC data, when national fingerprint databases return negative results and where the
comparison is necessary for the purpose of the prevention, detection or investigation of
terrorist offences or other serious criminal offences; the comparison is necessary in a
specific case; and there are reasonable grounds to consider that such comparison with
EURODAC data will contribute to the prevention, detection or investigation of any of the
criminal offences in question. Additionally, Europol may make requests for comparison
with EURODAC data within the limits of its mandate and where necessary for the
performance of its tasks and for the purposes of a specific analysis or an analysis of a
general nature and of a strategic type.

The Refugee Fund

113. The European Refugee Fund was established by Decision No 573/2007/EC of the
European Parliament and of the Council, as part of the General programme “Solidarity and
Management of Migration Flows”. It has provided EUR 630 million over the period 2008-
13. It aims to ensure solidarity and responsibility sharing within the EU, and supports
actions relating to reception conditions and asylum procedures; integration measures;
enhancement of Member States’ capacity to develop, monitor and evaluate their asylum
policies; and resettlement. The Refugee Fund will be absorbed by the future Asylum and
Migration Fund.

The European Asylum Support Office (EASO)

114. The Hague Programme proposed the establishment of a European Asylum Support
Office. EASO was created by Regulation (EU) 439/2010 of the European Parliament and of
the Council, and inaugurated in 2011. It plays a key role in the development of the
Common European Asylum System. It was established with the aim of enhancing
cooperation on asylum matters and helping Member States fulfil their European and
international obligations to protect people in need. EASO acts as a centre of expertise on
asylum, and provides support to Member States whose asylum and reception systems are
under particular pressure.
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Legal, institutional and policy framework related to human rights

The Treaty on European Union

115. Art 2 of the Treaty on European Union (TEU) provides that the EU is founded on
the values of respect for human dignity, freedom, democracy, equality, the rule of law and
respect for human rights, including the rights of persons belonging to minorities.

116. Art 6.1 TEU states that the EU recognises the rights, freedoms and principles set out
in the Charter of Fundamental Rights of the European Union of 7 December 2000, which
shall have the same legal value as the Treaties. Art 6.2 provides that the EU shall accede to
the European Convention for the Protection of Human Rights and Fundamental Freedoms.
Art. 6.3 provides that fundamental rights, as guaranteed by the European Convention for
the Protection of Human Rights and Fundamental Freedoms and as they result from the
constitutional traditions common to the Member States, shall constitute general principles
of the Union’s law.

117.  Art 21 TEU provides that the EU’s action on the international scene shall be guided
by the principles which have inspired its own creation, development and enlargement, and
which it seeks to advance in the wider world: democracy, the rule of law, the universality
and indivisibility of human rights and fundamental freedoms, respect for human dignity, the
principles of equality and solidarity, and respect for the principles of the United Nations
Charter and international law.

The Charter of Fundamental Rights of the European Union

118. In June 1999, the Cologne European Council concluded that the fundamental rights
applicable at EU level should be consolidated in a charter to give them greater visibility.
The heads of state/government aspired to include in the charter the general principles set
out in the 1950 European Convention on Human Rights and those derived from the
constitutional traditions common to EU countries. In addition, the charter was to include the
fundamental rights that apply to EU citizens as well as the economic and social rights
contained in the Council of Europe Social Charter and the Community Charter of
Fundamental Social Rights of Workers. It would also reflect the principles derived from the
case law of the Court of Justice and the European Court of Human Rights.

119. The Charter was drawn up by a convention consisting of a representative from each
EU Member State and the European Commission, as well as members of the European
Parliament and national parliaments. It was formally proclaimed in Nice in December 2000
by the European Parliament, Council and Commission. In December 2009, with the entry
into force of the Lisbon Treaty, the Charter was given binding legal effect equal to the
Treaties. The Charter applies to the European institutions, as well as to EU Member States
when they implement EU law.

120. The Charter reaffirms the rights set out in the European Convention for the
Protection of Human Rights and Fundamental Freedoms, the Social Charters adopted by the
EU and by the Council of Europe and the case-law of the Court of Justice of the European
Union and of the European Court of Human Rights.

121. The rights in the Charter are grouped in seven chapters: Dignity, freedoms
(including the right to asylum, and protection in the event of removal, expulsion or
extradition), equality, solidarity, citizens’ rights, justice, and general provisions.

The European Union Agency for Fundamental Rights (FRA)

122. The European Union Agency for Fundamental Rights (FRA) was established in
2007 by Council Regulation (EC) No 168/2007, with the objective to provide the relevant
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institutions, bodies, offices and agencies of the EU and its Member States, when
implementing EU law, with assistance and expertise relating to fundamental rights in order
to support them when they take measures or formulate courses of action within their
respective spheres of competence to fully respect fundamental rights. The FRA is the
successor to the former European Monitoring Centre on Racism and Xenophobia (EUMC).
It continues the work of the EUMC in the area of racism, xenophobia and related
intolerances, but in the context of a much broader mandate.

Working Party on Human Rights (COHOM)

123. The Working Party on Human Rights (COHOM) was created under the Council of
the European Union in 1987 (with the extension of its mandate in 2003) and is responsible
for human rights issues in the EU’s external relations. COHOM contributes to the shaping
of the policy of the EU on human rights in its external relations and monitors developments
in the area of human rights worldwide. It is composed of experts of the Member States, the
European External Action Service and the European Commission.

EU Strategic Framework and Action Plan on Human Rights and Democracy

124. The EU’s Strategic Framework and Action Plan on Human Rights and Democracy
were adopted by the Council on 25 June 2012. The Strategic Framework states that the EU
will “fight discrimination in all its forms [...] and advocating for the rights of [...[ migrants
[...].” The Action Plan provides that the EU shall “In line with the Communication on the
Global Approach to Migration and Mobility, develop a joint framework between
Commission and EEAS for raising issues of statelessness and arbitrary detention of
migrants with third countries.”

The EU Special Representative for Human Rights and the European External Action
Service (EEAS)

125. The appointment of a Special Representative for Human Rights followed the
adoption of the EU’s Strategic Framework and Action Plan on Human Rights and
Democracy. The Special Representative’s role is to enhance the effectiveness and visibility
of EU human rights policy. The Special Representative works closely with the European
External Action Service (EEAS). The Special Representative and EEAS are responsible for
promoting human rights, guaranteeing full application of the Charter of Fundamental
Rights in all aspects of the EU’s external actions, and consistency between external action
and other policies. The Special Representative and the EEAS also contribute to the
programming and management of the geographic and thematic external aid instruments.
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The Victims of Crime Directive

126. The Directive of the European Parliament and of the Council establishing
minimum standards on the rights, support and protection of victims of crime (Vic-
tims of Crime Directive 2012/29/EU), states in its Art 1 that the rights set out in the
Directive shall apply to victims in a non-discriminatory manner, including with re-
spect to their residence status. Art 5.2 provides that Member States shall ensure that
victims who wish to make a complaint with regard to a criminal offence and who do
not understand or speak the language of the competent authority be enabled to make
the complaint in a language that they understand or by receiving the necessary lin-
guistic assistance. Article 7 provides for the right to interpretation and translation
during criminal proceedings. Shelters or any other appropriate interim accommoda-
tion shall be provided for victims in need of a safe place due to an imminent risk of
secondary and repeat victimisation, of intimidation and of retaliation (Art 9.3(a)).
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