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I. BBeaenue

1. Ha narsaecsar nepsoii ceccun B 2018 rony Komuccus npunsuia Tunosoii 3akoH
0 MEXIyHapOJHON KOMMEPUECKON MeAUAIUN U MEKIyHAPOJHBIX MUPOBBIX COTJIAIIe-
HUSIX, JOCTUTHYTHIX B pesyisrare menuanuu (nanee « TUIOBOM 3aKOH O MeIUaIUI»
nwm « TUmoBo# 3aK0H»), BHOCAIIMI M3MeHEHUsI B THIMOBOM 3aKOH O MEXTYHApOTHOM
KOMMepYecKol coriacurensHoi mponenype 2002 roma (manmee «TumoBo# 3akoH
2002 roga» ).

2. Komwccusi, BO3MOXKHO, TOMHUT, 4T0 CeKpeTapuaroM ObLIO MOATOTOBJIEHO Pyko-
BOJICTBO IO NPHHATHIO U mMpuMeHeHuto Tumnosoro 3akoHa 2002 roma, koropoe ObLIO
OPUHATO €10 Ha Tpuauark naToi ceccun B 2002 romy (mamee «PykoBomcTBO
2002 roma»)®. Ha nateaecsar nepsoii ceccun B 2018 roxy Komuceuns pemmna mopy-
ynuth Cekperapuary MoAroTOBUTH COMPOBOAUTENBHBIA TEKCT K THIIOBOMY 3aKOHY O
Meananuu («PyxoBomcTBo») B3ameH Pyxosomcrea 2002 roma. Komuccust taxke pe-
nuia, 9T0 B PyKoBOACTBE ClleyeT Aarh HHCTPYKIMU IO BO3MOKHOMY O(OPMIICHH IO
pazzmena 2 (0 mpoueaype Menuanun) U pasnaena 3 (0 MeXIYHapOIHBIX MUPOBBIX CO-
rmamenusx) THIOBOTO 3aK0OHA B Ka4eCTBE OT/IEIbHBIX 3aKOHOATEIbHBIX aKTOB.

3. Ha cBoeit marpaecsaT Tpethbeit ceccun Kommccust mpocuna Pabouyro rpymmy 11
IPOBECTH 0030 MPOCKTOB TEKCTOB O MEIHAIINH, BKIFOUAst MPOCKT PykoBonCTBa, C I1e-
JBI0 YCKOPUTH MPOLECC X NMPHUHATHS HA MATHACCIT 4eTBeproii ceccun Kommcenn B
2021 romy*.

4. B COOTBETCTBUM C 3THM pEIIEeHHEM Ha paccMorpeHue Komwccuu mpepcTasis-
eTCsl HAaCTOAIIAs 3alicKa, CoJepIKaiasi MpoeKT PyKoBOACTBa, BKIIFOYAss HEOPUIIUATID-
HbIE 3aMEUaHWsl, MMOMyYEHHbIE OT TOCYAapCTB, U 3aMedaHus, BbICKa3aHHbIe Paboueit
Tpymmon B xofe ero paccmorpenus. Comepaxaniuecs B nmpoekre PykoBoacTBa cChUIKU
Ha [IpaBuna meauanuu u Kommenrapuu no mequanuu FOHCUTPAJL GynyT yTOYHEHBI
MocJie OKOHYATeNbHON JOPaOOTKH ¥ MPUHATHUS dTHX TeKcToB Komuccueii.

II. IIpoexkr pykoBoACTBA 0 NPUHATHIO U NPUMEHEHHIO
Tunosoro 3akona FOHCHUTPAJI o MexayHAPOTHO i
KOMMeEpYecKOH MeIualuv W MeKAYHAPOAHBIX MHUPOBBIX
COIVIALLICHUSAAX, JOCTUTHYTHIX B pe3yJbTare MeAHALMHU
(2018 rom)

Hcemopus sonpoca

1.  Tumosoit 3akon FOHCUTPAJI o mMexayHapoAHONH KOMMEPYECKOH COTIaCUTENb-
HOU mpouenype («Tunosoit 3akon 2002 roga») O0wu1 moarorosineH Komuccueit Opra-
Huzanuu OO0veanHeHHbIx Hanuit mo mpaBy mexayHaponaHoii Toprosm (FOHCUTPAJI
wm Komuccus) u npunsar koncencycom 24 uons 2002 rona®. Brnocnenctsuu I'ene-
panbHas Accambnest 19 HosOpst 2002 rona npuHsia pesomonuo 57/18, BkoTopoii oHa
pEKOMEHI0Bajla BCEM TOCylapCTBaM JODKHBIM 00pa3oM paccMOTPETh BO3MOXXHOCTH
OpUHATHA THUIOBOTO 3aKOHA C YYETOM JKENaTelbHOCTH O0ecredeHusl eInHOo00pas3us
3aKOHOAATENHCTBA O MPOIEAYPaX YperyIupOBaHUs CIOPOB ¥ KOHKPETHBIX MOTPEOHO-
cTeit MeKIyHapOJHON KOMMEPUECKOH COMTacUTENbHOM MpakTHKu®.

Y Opuyuanvuvie omuemor enepanvnoii Accambneu, cempoecam mpemps ceccus,
Jononnenue Ne 17 (A/73/17), n. 68 u npunoxenune II.

2 Tam xe, namvdecsim cedvmas ceccus, Jononnenue Ne 17 (A/57/17), mo. 142-177.

® Tam xe, cembdecsm mpemos ceccus, Jononnenue Ne 17 (A/73/17), . 67.

4 Oguyuanvuvie omuemor I enepanrvhoii Accambneu, cemvoecam namas ceccus, [Jononnenue Ne 17
(A/75/17), gactb Bropas, . 15(d)u 30.

506 ob6cyxaenun 3Toi TeMsl B Komucenu cM. B nokmane JOHCUTPAJL o pabGore ee Tpunuatsh
nsitoit ceccun, Oguyuanvuvie omuemsr Ienepanvhoti Accambneu, namvoecam ceObMas ceccus,
lononnenue Ne 17 (A/57/17), mn. 13-177.

® Pesomonmst 57/18 Tenepansroii AccamGren or 19 nosops 2002 roxa (A/RES/57/18).
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2. Tumnosoiizakon 2002 roza 3a10KWI MPOYHY IO 3aKOHOAATEILHY0 OCHOBY JIJIS pe-
TYIMPOBaHUs NPOLECCyaJbHBIX aCIEKTOB COTNACUTENILHON MPOLEeAYpbl/MeAHalluu, HO
HE yCTaHaBJIMBaJl €IMHOOOPAa3HbIX MPaBWI NPUBEIEHUS B UCIOIHEHHE MHUPOBBIX CO-
IMalleHUH, JOCTHTHYTBIX B pe3yJbTare COMIACUTENbHOM MpoLeaypbl/Meauaum
(o TepmuHOnOTHMM cM. B 1. 8 HUXKe). B 2014 rony mocTynuio npeaioxenue npopabdo-
TaTb TOT BOIMIPOC, IOCKOJBKY OJHUM M3 CAEPKUBAIOUINX (PaKTOPOB 11 OoJee mupo-
KOTO MPUMEHEHHUS MPOLeAYPhl MEANALINH SBIIETCSI 00pEMEHUTENbHBIN U NUTEIbHBIH
TPOLIECC NPUBEIEHHS B HCTIOTHEHME MUPOBBIX COIIAIIEHUH . B COOTBETCTBUM C 3THM
npenoxkenueM KOHCUTPAJI 3ansinach TeMOM MUPOBBIX COTJIAIIEHUH, JOCTUTHY THIX
B pesynsrare Mmenuainuu. J{Baauare msaToro utoHs 2018 roma oHa KOHCEHCYCOM MpHU-
Hsa u3MeHenus K Tunosomy 3akony®. B pesomonuu 73/199 or 20 nexabps 2018 rona
['enepanpHas AccamOnesi BbIpasmiia yoexkIeHHe, 9TO «M3MEHEHUs K THIIoBOMY 3aKOHY
0 MEXIYHApPOOHONW KOMMEPYECKOM COMIACHUTENILHOW MpOLeAype OKaXxyT rocynap-
CTBaM CYIIECTBEHHYIO TOMOIIb B YKPEIUICHHH WX 3aKOHOAATENIbCTBA, PETYIUPYIO-
IIero PUMEHEHHE COBPEMEHHBIX MPOIICIYP MEIUAINH, U B pa3paboTKe TaKoro 3aKo-
HOZIATENLCTBA, €CIU OHO B HAacTosliee BpeMms orcyTcTByeT»’. IlapamiensHo ¢ 3THM
FOHCUTPAJI nonroroBuia u okoHYaredbHO coracoBaia Kousenmuio Opranuzanuu
OObenuHeHHbIx Hanumii 0 MexIyHapOAHBIX MHUPOBBIX COIVIAIIEHUSAX, JOCTUTHYTHIX B
pesyasrare Menuanuu (« CUHramypckas KOHBEHIMsI 0 Meauanun» Ui « KoHBeHuus»).
B pesomonmu 73/199 I'enepanbHas Accambrniess oTMeTWsIa, 4TO pernenne Komuccnn
napajuleJIbHO MOJATOTOBUTH KOHBEHLUIO O MEKAYHAPOJHBIX MUPOBBIX COIVIALICHHUSX,
JIOCTUTHYTHIX B pPe3yisTare Meauanuu', u nonpasku kK THIIOBOMY 3aKOHY O MEXIY-
HapOIHON KOMMEpPUECKOH COTNACUTENIbHOW Mpolenype HpeciiefoBajo Lejlb yuecTb
pasHble yPOBHHU OIbITa B UCIOIb30BAHUU MEIHMALMU B PA3IMYHBIX IOPUCIUKLIMOHHBIX
CUCTEMax M NPEelOCTAaBUTh FOCyJapCTBaM COINIACOBAHHbIE CTAHAAPTHI IJI1 TPaHCIpa-
HUYHOTO MPUBEACHUA B HCIONHEHHE MEXIYyHApOIHBIX MHPOBBIX COTJALICHUH, HO-
CTUTHYTBIX B pe3yssTare MeAuamuu, 6e3 BCAKOTO pacueTa Ha TO, UTO 3aHHTEPECOBaH-
HbIE TOCYIapCTBA MOTYT HPMHATh OO0 U3 STUX JOKYMEHTOB» 1L,

Hasnauenue Tunoeoeco 3axona

3.  TumoBoii 3aKk0H IpH3BaH CHOCOOCTBOBATH OoJiee MMPOKOMY NMPUMEHEHHIO Me-
JIUAIWHU MyTeM oOecTiedeHusT OOoNbIIeH MpeIcKa3yeMOCTH U OTIPEACICHHOCTH B OTHO-
LIEHUU JAHHOW NpOoLEeAYyphl U €€ pe3yasraroB. B ycioBusx ObICTporo pocta 00beMOB
MEXJyHapOIHON TOPTOBIM M KOMMEPUECKOH NeATEeIbHOCTH Bce OOJblle Mpeanpus-
THH, B TOM YHUCJIE MAJIOTO U CPeIHEero Ou3Heca, COBEPILAET TPAHCIPAHUYHbIE CIIEIIKH .
IlockonbKy XO3siiicTBEHHas NEATEIbHOCTh BCE Yallle OCYIIECTBIIAETCS MOBEPX HALIUO-
HaJBHBIX TPAaHML, B TOM YHUCJIE B pE3yJbTare pas3BUTUS JNEKTPOHHON TOPTOBIH,
Hazpesa HeoOXoAUMOCTh B 3((QEKTUBHBIX U ACHCTBEHHBIX MEXaHU3MaX ypPeryJIupoBa-
Husl cnopos. [IpuHuMmas TUMOBOW 3aKOH M pa3bsCHAA €r0 Ha3HAUYEHHE Y4YacCTHHKaM
BHEIIHEAKOHOMUYECKOH AesITeNbHOCTH, TocyaapcTBa OynyT ciocoOCTBOBATH MIPUMeE-
HEHHUIO BHECYZEOHBIX METOAOB YperyaupoBaHus cropos. [Ipu pabore Hag npoexkToM
Tumooro 3akoHa FOHCUTPAJI craBuna nesnpio NOMOYb TOCyAapcTBaM pa3paborarb
TaKHe TPOIEeTyPHI pa3peIIeHus CIOPOB, KOTOPHIE OB TO3BOJISIIN:

~

@

©
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11

006 ob6cyxaenun 3Toit Temsl B Komuccuu cm. B noxnage JOHCHUTPAJL o pabore ee copok
ceapmoii ceccun, Ogpuyuanvhvie omuemsl I enepanvhou Accamoneu, wecmvoecim Oessimast
ceccus, Jononnenue Ne 17 (A/69/17), mm. 123—125; cM. Takke nokyment A/CN.9/822.

006 obcyxaenun 3Toi Tembl B Komuccuu cm. B noxnmage FOHCUTPAJL o pabore ee marpaecst
nepBoii ceccun, Oguyuanvhvie omuemsot I enepanvroti Accambueu, cemboecsm mpemvs ceccus,
Hononnenue Ne 17 (A/73/17), n. 68 u mpunoxenue 1.

Pesomouns 73/199 I'enepanpHoit Accambnen ot 20 nexadps 2018 roga (A/RES/73/199).
KouBenums Opranmzanun OObennHeHHBIX Hammii 0 MeXIyHapOIHBIX MHPOBBIX COIVIALICHHSX,
MOCTUTHYTBIX B pe3ylbTare Meauanuu (Tak HaspBacMas «CHHramypckas KOHBEHIHS O
Meauanuu» ), npuusata ['eHepanmsHoit AccamOmeeit 20 nexadps 2018 rona (A/RES/73/198).
Oduyuanvuvie omuemor [enepanvnoti Accambneu, cemvoecsam 6mopas ceccus,

Jononnenue Ne 17 (A/72/17), nn. 238-239; cm. takke A/CN.9/901, n. 52; pezomouus 73/199
TenepampHoit Accambnen or 20 mexabps 2018 roma (A/RES/73/199), npeam0yia.
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- COKpaTUTh M3IEPKKHU U 3aTparbl BPEMEHU Ha YPEryJHMpOBaHHE CIIOPOB;

- CIOCOOCTBOBATh CO3JAHHMI0 M TOAACPXKAHUIO arMoc(epsl COTPyIHHUYECTBA
MEXJy KOMMEpUYECKHMMHU IapTHEpaMy;

- HAXOIUTh TMOKWE U MHAWBUAYAJIbHBIE PEIICHUS I YperyaupoBaHus KOH(IMK-
TOB;

- Ip€aoTBpalarb BOSBHUKHOBCHHUEC HOBBIX CIIOPOB;

- TIOBBICUTbH OTIPEJICIICHHOCTH B cpepe MeKTyHAPOTHON TOPTOBIIH.

Hasnauenue u cooepacanue Pykosodcmea

4.  Tlpu NOATOTOBKE ¥ MPHUHSATHU THIIOBBIX 3aKOHOAATEIILHBIX MOJOKCHUNH O MEJIH-
anuu 1 MupoBbix cormamenusx FOHCUTPAJI ucxonuna u3 Toro, 9To OHU OyAyT cO-
MPOBOXIATHCSA TOSICHUTEIBHON M CIpaBOYHOW WMHGpOpMaIUei, koropas Oymer ciy-
JKUTh TOCYAapCcTBaM 3(PEKTUBHBIM BCIIOMOTATEIbHBIM HHCTPYMEHTOM MPH MOACPHH-
3allMy 3aKOHOAATENIbCTBA M PEIICHHH BOMPOCA O TOM, Kakue MOoNoKeHUs TumoBoro
3aKOHA MOXET MOTpeOoBarbCs aanTUPOBaTh K HALIMOHAIBHOW CIEIU(pHUKE U €CTh JIK
B 3TOM HEOOXOAMMOCTh. XOTS HAcTosllee PyKOBOACTBO MpeaHA3HAYEHO B MEPBYIO
o4yepe.b il OPTaHOB UCTIONHUTENILHOW M 3aKOHONATELHON BIACTH, 3aHUMAIOIIHXCS
MOJITOTOBKOM MOTIPABOK K 3aKOHOJATEIILCTBY, OHO OyleT MOJe3HBIM UCTOYHUKOM WH-
dopmMaruu M I IPYTHX KaTeropuil YuTaresied — CYObEKTOB XO3SMCTBEHHOU Jes-
TENBHOCTH, MPAKTUYECKUX CICIHAINCTOB, HAYUYHBIX PAOOTHUKOB U CYIEH.

5. Hacrosmee PykoBoncTBO BO MHOTOM OCHOBAaHO Ha MOATOTOBUTEJBHBIX Marepu-
ajax, oTHocAumxcsa k TunoBomy 3akoHy B penakuuu 2002 roma U mepecMOTpeHHOM
penakuuu 2018 roga. B HeM oTpakeHbl pe3ynsrarbl paboTsl U perieHus ceccuit Ko-
MHCCHH, Ha KOTOPBIX ObLT NMpUHAT THHOBOM 3aKOH, a Takke cooOpaxenus Paboueit
rpymnmsl [I (ApOuTpak u cornacuTelbHas TNpouenaypa/YperyimpoBaHHE CIIOPOB)
FOHCHUTPAJI, orBedaBmieii 3a MOATOTOBUTENbHYO padory. B PykoBoacTBe 00bsCHS-
ercsl, moueMy B THIOBOM 3aKOH BOLIUIM MMEHHO 3TH MOJOXKEHUSI U II0YeMy OHM ITpe.-
CTaBJLIIOT c000i BaxkHeWne 0a30BbIC AIEMEHTHl HOPMAaTHUBHO-MPAaBOBOTO MeXa-
HU3Ma, IPU3BAHHOTO 3aJI0)KUTh NPOYHYIO OCHOBY JUI1 MEXIyHapOAHONH MeIualyH.

6.  IloxroroBuresnbHble Marepuansl K THIIOBOMY 3aKOHY, BKIIOYas JOKIAAbI O pa-
6ore coorBeTcTBYIONMX ceccuid Paboueit rpymmer 11 m Komuiccun m monroroBUTENb -
Hble 3anucku CekpeTrapuara, omyOIMKOBaHbI Ha LIECTH O(QUIMANBHBIX sA3bIKax Opra-
Huzanuu OObenuHeHHbIX Hauumii (aHrmiickoMm, apaOCKOM, HCIAHCKOM, KUTaHCKOM,
pycckom u (panimysckom). Bce onm goctymHel Ha BebO-caiite FOHCUTPAJL
(www.uncitral.un.org). Onu Tarke omyonmukoBansl B Exxeroganke FOHCUTPAJL.

I. Bseaenne xk TunoBomy 3axony 2018 roma

A. TlousaTHe MenManuM U HeJb THIOBOro 3aKoHA

Pacuupenue chepvr npumernenus meouayuu

7. Menuanus Bce LIMpe UCTIONb3YETCs B IIPAKTUKE yPETyIUPOBaHUs CIIOPOB B pas-
HBIX YacTsX MHUpa. B gomnonHeHue k 3ToMy OHa IOCTEIEHHO NPEBpaIlaeTcs B U300~
JICHHBIH METOJ| pa3pellieHus] CIOPOB, IPUMEHEHHE KOTOPOTo MpONaraHAupyeTcs cy-
JAMH W IIPaBUTEILCTBCHHBIMI OpraHaMH Kak B chepe OOIIECTBCHHBIX, TaK H B cdepe
KOMMEpUYECKUX OTHOLIEHUHA. DTy TEHACHLMIO OTPa’KaeT CO3JaHHE pPsla YaCTHBIX U
NyONUYHBIX OPraHoB, NpeJaralolliuX 3aUHTEPECOBaHHBIM CTOPOHAM YCIyTH IO CO-
JEUCTBUIO YPEryJIupOBaHHUIO CIIOPOB. B COOTBETCTBUM C 3TOM TEHIEHIMEH B pa3iuy-
HBIX pErMOHaX MUpPa BeJETCs aKTUBHas pabora mo npomnaranjie MeJualuy Kak METoaa
yperyaupoBaHusa crnopoB. [lo Mepe pa3BUTHS HALIMOHAJIHLHOTO 3aKOHOJATEIbCTBA O
MeJHMAalliy BCTaJl BONPOC O COTIACOBAHUM HOPHUINYECKUX PEIICHUH Ha MEXAYyHapom-
HOM  ypOBHE ¢  Ielibl0  OONerdyuTh  NPUMEHEHHE  JTOW  MPOLELypHI
(cm. A/CN.9/WG.I/WP.108, m. 15).
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Meduayus u cxodicue npoyedypul

8.  TepmuH «Menuanus» MIMPOKO UCIIONB3YETCS ISl OMUCAHHS MPOLEAYPHI, B X0l
KOTOPOM CTOPOHBI TPOCST TPEThE U0 W JIUI] OKa3aTh UM MOMOIIb B MOTBITKE 10-
CTHUYb JIPY’)KECTBEHHOTO YPETYIMPOBAHUS CIOPA, BOZHUKIIETO B CBSI3U C JIOTOBOP-
HBIMH WJIM WHBIMHU MIPaBOOTHONICHUSMH JIMOO BBITEKAIOIIETO U3 HUX. B Oonee paHHHMX
tekctax FOHCUTPAJL, Bkmouas TumoBo# 3akoH 2002 roma, U OTHOCSIIUXCS K HUM
JIOKyMEHTAX HCIIOIB30BAJICS TEPMHH «COTJIACHTENbHAS MPOIeypay MpU TOM TOHH-
MaHHH, YTO TEPMHHBI «COTJIACHTENbHAS MPOIEeIypay U «MEIUALND) B3aHMO3aMCHS -
embl. [Ipu moaroroBke momnpaBok k TumoBoMmy 3akoHy KoMuccusi pemiiiia UCTIONB30 -
Barb BMECTO HETO TEPMUH «MEIHAIUs», YTOOBI IPUBECTH TEPMUHOJIOTHIO B COOTBET-
CTBHE C COBPEMCHHBIM YIOTPEONCHHEM dTHX TEPMHHOB M B Ha/ICXK/IE HA TO, YTO TAKOEC
u3MeHeHHe OyJeT CIToCOOCTBOBATE MPHUBJICYCHIIO BHUMAHMS U MOBHIIICHUIO HHTEpECa
Kk TunoBomy 3akoHy. JlaHHO€ M3MEHEHHE TEPMHUHOJIOTUU HE BJIEYET HUKAKUX Marepu-
aJbHO-TIPABOBBIX WM KOHIENTYaJbHBIX mocieactsuit (A/73/17, m. 19; A/CN.9/934,
m. 16).

9. B peasbHOI MpakTUKe MPOLEAYpPHI, B paMKaX KOTOPBIX CTOPOHBI MPUOETAIOT K
MOMOIIM TPETHETO JIUIA JJI YPETyIHPOBaHUsI CIIOpa, HA3bIBAOTCS MO-Pa3HOMY — Me-
JIMAIHs], COTJIaCUTENbHAS MPOIIeIypa, He3aBUCHMAasl SKCIIEPTU3a, MAHU -pa30upareiib-
CTBO U T. 1. B TunoBoM 3akoHe JJisl 0003HAaUCHHUS BCEX ITHX MPOLEAYP UCTIONB3YETC s
TepMUH «Menuaiys». CIelHaaIucThl TPOBOIAT PA3IHMUU MEKAY dTHUMHU MOHATUSIMH B
3aBHCHMOCTH OT TOTO, KAKHE METOBI HCTIONB3YET TPEThe JUI0 (KOTOPOE TAKKe Ha3bI-
BalOT HEUTPAIbHON CTOPOHOM) M HACKOILKO OHO BOBJICYCHO B MPOIIECC YPEryIupoBa-
Husi. C 3aKOHOJATEIbHOM K€ TOUKH 3peHHUs TupPepeHIIUpOBaTh METOIbI, TPUMEHSIC-
MbI€ TPETBHUM JIMIIOM, HET HEOOXOMMMOCTH. Bce 3TH mpoleaypbl HMEIOT 0OIIIyI0 0CO-
OEHHOCTB, KOTOpAsl 3aKIIFOYAETCS] B TOM, YTO POJIb TPETHETO JIUIA CBOAUTCS K OKa3a-
HUIO CTOPOHAM ITOMOIIM B YPEryJIMPOBAHUM CIIOpA U HE JAeT eMy IpaBa MPEeIIHChI-
Barb CTOPOHAM TO WJIM MHOE 00s3areNibHOe pelieHue. Ecim nmpouenypsl «ansrepHa-
THBHOTO paspemieHusi cnopoB» (APC) orBeyaroT 3TOMy yCJIOBHIO, TO OHHM BXOIST B
ctepy npumenenuss Tunosoro 3akoHa (cM. A/CN.9/WG.II/WP.108, n. 14). Camo xe
nousitue APC B TumnoBom 3akoHe HE UCIIONB3YETCS, TAaK KaK SIBJAETCS CIMIIKOM pac-
IJIBIBYATBIM U MOXET OBITh IMOHSATO B HIMPOKOM CMBICIIC KaK OXBAThIBAIOIIEE JIPYTHE
aNBETePHATUBB CyneOHOMY pa30mparesbcTBy (HampuMmep, apOuTpak), 0OBIYHO 3aBep-
NIAFOIINECS BEIHECCHHEM 0053aTeIbHOTO PEICHUS.

Paznuuus mexcoy npoyedypamu nepe2osopos, meduayuu u apoumpaxica

10. Mexay TakuMd OpOLELypaMU YPEeryIMpOBaHUs CIOPOB, KaKk MEPEroBOPbI, Me-
auanus 1 apOUTpax, UMEIOTCs MpUHLMIHAIBHBIE pa3muus. B ciyyae ¢ meperoso-
pPaMH CTOPOHBI, KaK MPaBUIIO, MBITAIOTCS YPEryaUpOoBaTh BO3HUKIIUI CIIOp MyTEM Iie-
PEroBopoB 0e3 MPUBJIEUEHHS [1OCTOPOHHUX JIHI, HE UMEIOIIUX OTHOIIEHUS K CIOpY.
CTOpOHBI MOTYT MOTBITaThCS PELIUTH CIIOP AJBTEPHATUBHBIMA METOJAMH, K KOTOPBIM
OTHOCSTCS Menuanus U apOuTpax. [ maBHass 0COOEHHOCTh MeIUAILUH 3aKII0YaeTCs B
TOM, 4TO OHa OCHOBaHAa Ha 0OpaIlleHHH CTOPOH CIIOPa 32 MOMOIIBIO K TPE TheMy JIHILY.
[Ipu apOuTpaxe CTOPOHBI TOBEPSIOT MPOBECTH Pa30UPATEIHLCTBO U OMPEACIUTH UCXOJ
Jieia TpEeTeUCKOMY Cy/y, KOTOPBIA BEHIHOCHT peIIeHHe, UMEIOIIee AJsl HUX 00s3aTenb-
Hyto cuily. OTMYre MeIHalud OT MEePErOBOPOB 3aKIIFOYASTCS B TOM, YTO METUAIIHS
MOZpa3yMeBaeT y4yacTHE TPETHEro JIMIA, KOTOpPOE IOMOTaeT CTOPOHAM Pa3pelIuTh
CTIOp, COXpaHss HE3aBUCHUMOCTh M OeCHpHCTPacTHOCTh. OTIMYMe Xe OT apOuTpaxa
3aKIIFOYAEeTCSl B TOM, YTO IIPU MEJUAIMH CTOPOHBI COXPAHSIOT MOJMHBIA KOHTPOIb HaJl
IPOIETYPOH M €€ PE3yNBTaToOM, a cama IpoIeaypa He IMEeT Xapakrepa pa3onupareinb-
ctBa. [Iponeaypa Menuanuu oT Hayana Jo KOHIIa OCHOBaHA Ha KOHCEHCYCE, U B paM-
KaX Hee CTOPOHBI CaMHU OIPENEISIOT, KaK MPH CONECHCTBUYM HEUTPANbHOU TPETHEN CTO-
POHBI yPETYINPOBaTh BOZHUKIIMH MEXIY HAMH CIIOp TaKUM 00pa3oM, 4YTOOBI yUecTh
CBOM IIOTpeOHOCTH U MHTEepechl. HeliTpaibHas jke CTOpOHA HE BIpaBe NPEIIUCHIBATh
CTOpPOHAM TOT WM MHOU BapuaHT pemeHus cropa (cM. Kommentapun IOHCUTPAIJL
10 MEJIHAIIHH).
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Heobsizamenvhobiili xapakmep 3aKOHOOAMENbHLIX NOLONCEHUL U COXpaHeHue 2ubxocmu
meouayuu

11. TlockombKy poib MeAMAaTopa COCTOUT TOIBKO B CONEUCTBUH JUAJIOTY MEX]Y CTO-
poOHaMH, a HE B BBIHECEHUM PELICHUs, TO NIPEJyCMarpUBarhk TAKUE K€ MPOLECCyallb-
HBIC TApaHTUH, KaK IpH apOHUTpake, HAIPUMEP 3alpeliarsh MEeIUaTopy BCTPEYaThCs
TOJBKO C OIHOM M3 CTOPOH WM OOS3BIBATH €TO BCETZa PACKPHIBATH MPOTHBHOI CTO-
poHe ro0yr0 MH(POPMANHNIO, TTOTyYCHHYIO OT APYTroil CTOPOHEI, HET HEOOXOIUMOCTH.
HaoGopot, rubkocTs npoueaypbl MEJUAME 1 BO3MOKHOCTD €€ MOACTPOUKH 1107 00-
CTOATEJIbCTBA KOHKPETHOTO Jejla U NOKEJaHUsl CTOPOH MOJKHO CUMTATh OJHUM U3 €€
BaXXHEWUIINX 1OCTOMHCTB.

12. Tlo npuunHe TakO# TMOKOCTH PAaCIpPOCTPAHWIOCHh MHEHHE, YTO HEOOXOIUMOCTH
B 3aKOHOJAaTeJIbHOM PEryJIMPOBAaHUM NPOLENYPHI, B CTONIb 3HAYUTEIbHON CTENEHU 3a-
BUCSILIEH OT BOIM CTOPOH, HEeT. CUMTANIOCh JaXe, YTO 3aKOHOAAaTe/IbHbIe HOPMBI He-
OTIPaBIIaHHO OTPAaHWYAT MPOIEIYPy U OYIyT TOIBKO Memarh. bbula mmpoko pacupo-
CTpaHEHa TOYKA 3PEHUS, YTO Il 00ECIICICHUS OTPEACICHHOCTH U MIPEICKA3yeMOCTH
JydIe BCETO TOAXOAST MpaBuja, KOTOPhIE MPUHUMAIOT HWJHM COTJIACOBBIBAIOT CaMH
CIOPSIIIUE CTOPOHBI.

13. Tem He MeHee rocyaapcTBa NPOAODKAIOT MPUHUMATh 3aKOHBI 0 Meauaiuu. Ta-
KUM 00pa3oM, OHH pearupyroT Ha KPUTUKY CHEIHAIMCTOB, YTO PEIICHUE BCEX BOMPO-
COB Ha OCHOBE JJOTOBOPEHHOCTH HE BCErJa OTBEYaeT MOTPEOHOCTSAM CTOPOH, HO MPH
3TOM IIPH ATOM CTAparOTCs HE 3a0BIBaTh O BAYKHOCTH COXPAHEHHUs THOKOCTH MpOIe-
oypbl Menuanuu. Tak, oqHa U3 IMIaBHBIX 3a00T YYACTHUKOB MEIHALUU COCTOUT B TOM,
4TOOBI 3a5BJIICHUS WM JONYLICHHS, CICIaHHBIE OJHON M3 CTOPOH B X0 MEIHAIINH,
OBLIO HETB3sI MCIIOJIB30BarTh MPOTUB HEe B paMKax JAPYTHX MPOu3BoACTB. OmXHOU 10-
TOBOPEHHOCTH JIJISI PEIICHUS TO W 331291 MOXKET OBITh HefocTarouHo. Kpome Toro, B
HEKOTOPBIX CTPaHAX COTJANICHUS O JIOITyCTUMOCTH OTIIETbHBIX BHIIOB JI0Ka3aTelbCTB
HE UMEIOT OIPEACIICHHOTO IOPUIHYECKOTO CTaTyca, U B 3TOM ClIydae HAJIMIHE SIHHO-
00pa3HOro 3aKOHONATEIHCTBA MOTJIO OBl BHECTH HEOOXOJUMYIO SICHOCTh. YUTOOKI Ipo-
SICHUTB 3TOT W PyTHE BOMPOCH (HaIpUMep, O POIM MEIuaropa B IOCIEIYIOIEM Cy-
neOHOM WM apOUTpakHOM pa30upaTenbeTBe, MOPSAKe Ha3HAUYCHUS Meauaropa u 00-
mux npuHnunax Meauanuu), KOHCUTPAJL B 2002 rony pemmia TOATOTOBUTH THIIO-
BO 3aKOH B Ka4eCTBE OCHOBHI IS O0Jiee MHPOKOTO IPUMEHEHHS MEIHAIH. 3aKOHO-
JaTeNbCTBO HY)KHO TaKKe AJSI peryJIMpOBaHH BOIPOCA O TOM, COTJIACHO KaKUM HOP-
MaM JOJDKHO MPOHCXOAHTH HCIOMHEHHE MHPOBBIX COTNIAICHUH, NJOCTUTHYTHIX B pe-
3yJbTare MeIWAlli, W B KAKUX CIydasX CTOPOHBI MOTYT CCBIJIATHCS Ha MUPOBOE CO-
rIanieHue B Xoae cyaeOoHoro pazdouparenbcta. [loatomy B 2018 romy FOHCUTPAJL
BHecla monpaBku B Tumosoii 3akoH 2002 rofa u NpHHsUIA 3aKOHOAATEIBHBIC TTOJI0XKE -

HHUA O MEXKAYHApOAHbIX MUPOBBIX COFJ'IaIHeHI/IHXu.

14. Ilpoumemypa MemHAIlH MOKET Pa3lM4arhCs B IETAIX B 3aBHCUMOCTH OT TOTO,
KaKOW METOJ JIy4Ille BCETO MOAXOMUT JJISI CONEHCTBHS TOCTIDKCHHIO MUPOBOTO COTJIa-
meHust cropoHamu. [lonoxkeHns THITOBOTO 3aKOHA, PETYIHpPYIOMINE NaHHYIO IPOIe-
IyPY, COCTaBICHBI TAKUM 00Pa3oM, YTOOBI yU4€CTh BCE ITH 0COOCHHOCTHU U MPenocTa-
BUTH CTOPOHAM U MEIHATOPaM BOZMOKHOCTh MPOBOIUTH MEAHALIUIO TAK, KAK OHH CO-
YTYT Hy)KHbIM. OCHOBHAs LieJIb MOJIOKEHUH 3aKIo4aeTcsl B TOM, YTOOBI HAMTH ONTH-
MalbHBIA OallaHc MEXIy 00eCIedeHHEM HaJe)KHOCTH MPOLEAYPhl MEIUALINHU, HATIPH-
Mep MyTeM YCTaHOBJICHHS rApaHTHH TOTO, YTO OXKHIAHHS CTOPOH B OTHO IICHUU KOH-
(uneHIMaN HOCTH MPOLENYPHl OyAYT BHIIIOHEHBI, U 00ECIIEYeHUEM €€ MaKCUMaJb-
HO¥ THOKOCTH 32 CUET COXpaHEHUS aBTOHOMHH CTOPOH.
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IMomumo 3Toro FOHCUTPAJI moaroroBuna Konseniuio Opranuzanmu OObeanHeHHbIX Hanuit
0 MEXJYHapOIHBIX MUPOBBIX COTJAIICHUSX, MOCTHTHYTHIX B pPe3ylIbTaTe MEAHAINH (Tak
HasbBaeMas «CHHramypckas KOHBEHIMA O MEAMaIlK»), KOTopas ObUla IpUHSATA

pesomonuert 73/198 I'enepanbhoit AccamOneedt Opranuzauun OObenuHeHHbIX Haumii

or 20 nexadps 2018 roga (cm. m. 2 PykoBozcTBa).
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B. TumnoBoii 3aK0H KAK MHCTPYMEHT COIVIaCOBAHUSA
3aKOHOAATEJIHLC TBA

Eounoobpaszue Hopm 6 obnacmu meduayuu u Muposbix coenaueHutl

15. Lenbto paszpaborku TuUMOBOT0 3akoHa OBUIO YCTAaHOBUTH €IUHOOOpa3HbIC
HOPMBI, pETyIMpyIOIIME MpoLeAypy MeIuanud. Bo MHOrux crpaHax IHpaBOBbIE
HOPMBI, Kacarolyecs MeJualuy, pa3dpocaHbl [0 Pa3HbIM 3aKOHONATENbHBIM aKTaM H
MpeayCMarpuBaloT pa3Hblil MOAX0J K TaKUM BOMPOCaM, KaK KOH(pUIEHIHAIBHOCTS,
MpaBo Ha OTKa3 OT MPEACTAaBJICHUS 10Ka3aTebCTB, UCKIIOUEHUS] U3 HETO U MPaBOBO
CTaTyCc MUPOBBIX corjameHnid. Equnoo0pasue B Takux BOIpOcCax CIOCOOCTBYET MHO-
BBIIICHUIO HAJI€KHOCTU M OTIPEACIEHHOCTH MPOLIEYpPhl MEAHALIMH U €€ PE3YJBTaToB.
[Nonmp3a TPUHATHS €IUHOOOPA3HBIX HOPM CTAHOBHUTCS €IIe OYEBHIHEH NpH MpoBee-
HUM MEIHallii B OHJIAHOBOM (MJIM yIAJCHHOM) pEXHMe, MOCKOIBKY B 3TOM Cilydae
HE BCETJa SICHO, KaKOe MPaBO MOJICKUT MPUMEHEHHUIO.

UpuHﬂmue 3aKOHOO0AmenbCcmea Ha ocHoge Tunosoeo 3axona

16. TumoBoli 3aKOH IPEACTABIIET COOOM 3aKOHOATENbHBIA TEKCT, PEKOMEH[yeMbIi
K BKJIOYCHHIO B HALIMOHAJILHOE 3aKOHOJATE]IbCTBO rocydapcTB. B ommuue or mex-
JyHapOIHBIX KOHBEHIIMK THIIOBOE 3aKOHOAATENbCTBO HE TpeOyeT, 4ToO0bl rocy1apcTBa,
NPUHUMAIONINE 3aKOHOAATeJbCTBO Ha €ro OCHOBe, yBeAoMysiu 00 3Tom OpraHusza-
uto O0beAMHEeHHBIX Haruit u qpyrue rocyaapcTsa, B KOTOPBIX MOXKET OBITH IPUHSATO
AHAJIOTUYHOE 3aKOHOAATENBCTBO. TeM He MEeHee rocyJapCcTBaM HACTOSATENHHO PeKo-
MeHayeTcs yBenomisith cekperapuar JOHCHUTPAJL o npuHSTHN JIFOOBIX 3aKOHOAA-
TEJbHBIX aKTOB HAa OCHOBE HOBOTO THIOBOTO 3aK0OHA (a TAKKe HAa OCHOBE JIOOBIX ApY-
T'MX THUIOBBIX 3aKOHOB, pazpadoranusix KOHCUTPAJI), ¢ Tem 9T0OBI cCekpeTapuar MoT
CBOEBPEMEHHO OOHOBIATH HH(POPMALIUIO O CTaTyce TEKCTOB Ha CBOEM Bel -caiire.

17. TumoBo# 3aKOH CJEyeT paccMaTpHBarb Kak cOalaHCHPOBAaHHBIA M CaMOCTOS-
TEJbHBIA CBOX HOPM, KOTOPBII MOKHO O(OPMHUTH B BUJE OTACIFHOTO HOPMAaTHBHOTO
IPABOBOTO aKTa JIIOO B BUE Pa3Jieia 3aKOHA, PETyNHPYIONIET0o MOPSII0K pa3peIcHUs
CIIOpPOB.

18. Bximroyas THIOBOW 3aKOHOJATENHFHBIA TEKCT B CBOIO MPABOBYIO CHCTEMY, TOCY-
JIapCTBO MOXKET U3MEHHUTH WM UCKIIOYUTH HEKOTOPHIE ero mojokeHusi. CBOWCTBEH-
Has THIIOBOMY 3aKOHOZATelbCTBY TMOKOCTh OCOOEHHO Ba)KHA B TeX CIydasx, KOrna
UMEETCS BEPOSITHOCTD, YTO TOCYNAPCTBA MOXKENAIOT BHECTU B €UHOOOPA3HBIN TEKCT
pa3MYHbIe U3MEHEHUS, MPEX/e YeM OyJdyT roTOBbI MPHHSTH €0 B KaueCTBE HAIUO-
HaJILHOTO 3aKOHA. BHECEHUs HEKOTOPBIX M3MEHEHHI MOXKHO OXHIaTh, B YaCTHOCTH,
B T€X CJIy4asX, KOTJla e UHOOOPa3HBIN TEKCT TECHO CBSI3aH C HAIMOHAILHOU CcyneOHOM
U TporeccyanbHOl cuctemMoi. [ToaToMy 1iist oOecrieueHust yaoBICTBOPUTEIHHOM CTe-
MEeHW YHU(UKAUU U ONPENeICHHOCTH TOCYIapCTBaM CJEYeT CTaparbCcsi BHOCUTH B
TumoBoil 3aK0H KaKk MO)KHO MEHbIIIE U3MEHEHUH MPU €ro BKIIOYEHUU B CBOIO IIPaBO-
BYIO CUCTEMY, a B CIIyuyae BHECECHHS M3MEHEHUU — OCTaBarThCs B paMKaX OCHOBOIIO-
JIaTaoIuX MPUHIUIOB THMOBOTO 3ak0HA. Ba)XKHBIM apryMeHTOM B IOJBb3y MAaKCH-
MaJbHO OJIM3KOTO CJICJOBAHUS €IMHOOOPA3HOMY TEKCTY SIBJISIETCS TO, YTO 3TO MO3BO-
JIUT CJIeJIaTh HAIMOHAJILHOE 3aKOHOMATENIbCTBO KaK MOXKHO Oojiee MPO3pavyHbIM U
Y3HABaeMbIM JUJISI HHOCTPAHHBIX KOHTPAareHTOB, IOPUCTOB U MEIMATOPOB, YUaCTBYIO-
IIMX B MEIMAIMH B MIPUHAMAIOIIEM 3aKOH TOCYIapCTBe.

19. TocynapctBam, npuHsABIIMM CHHIanmypcKyl0 KOHBEHLIMIO O MEIMALMU, CIEYyeT
MIOMHUTH O HEJOIYCTHUMOCTH OTCTYIIJIEHUs OT pasnena 3 TumoBoro 3akoHa, Mojoxe-
HUsl KOTOpoTo coBnaaaroT ¢ TekctoM Konsenuuu. Pasnen 3 Tunosoro 3akoHa npu3BaH
00ecneunTh TaKOe COOTBETCTBHE M MOXET OBITh O()OPMJIEH B KaueCTBE OTIEIHLHOTO
3aKOHOMATEIbHOTO aKTa O MHUPOBBIX COTJIAIIEHUSX, XOTS TOCYAapCTBa COXPAHAIOT 3a
c000if mpaBo mpeaycMarpuBarbk Ooiee MUPOKUN PEXHUM JJIi MUPOBBIX COTJIAIICHUH
[P OCYILECTBIEHUH IaHHOTO pa3jena THIOBOIo 3aKoHa.
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C. Cdepa npumenenuss u cTpykrypa Tumosoro 3axona

20. B xone paGoThl HaJI MPOCSKTOM THIIOBOTO 3aKOHA M 00CYK/ICHHS BEIHECEHHBIX Ha
ee paccMoTpeHne BompocoB KoMuccusl ucxonuia U3 TOTO, YTO 3aKOH OyJeT MmpuMe-
HATHCS KaK MOXKHO K Oollee MIMPOKOMY KpYyTy KOMMeEp4YecKux cropoB. Komuccus pe-
IIMJIa, YTO B HA3BAHHU 3aKOHA JOJDKHO TOBOPHUTHCS O MEKIYHAPOIHOU KOMMEPYECKOI
MEJMALN U MEXKIYHAPOIHBIX MUPOBBIX COTJIANICHUSAX, TOCTUTHYTHIX B pE3yJbTare
Meauanuu. XoTs chepa MpUMeHeHUs THUIOBOro 3aKOHA OTpaHMYEHA MEXYHapo-
HBIMH KOMMEPYECKHMH CIOpPaMH, MPUHUMAIOIIHE 3aKOH roCyaapcTBa MOTYT IMOMY-
MaTh O TOM, YTOOBI pACIPOCTPAHHUTD €r0 MPUMEHEHNE Ha BHYTPCHHHE KOMMEPYECKH €
CTIIOPBI M HEKOTOPHIE KATETOPUU HEKOMMEPUYECKUX CIOPOB (CM. CHOCKY 3 K cTarhbe 3).

21. TumnoBo¥ 3aKOH COAEPKUT OTP €JIETCHMUSI, MPOLIECCYaIbHbIE HOPMBI M PYKOBOJISI-
IIF€ TPUHIUIBI 10 COOTBETCTBYIOIIMM BOMPOCAM C yYETOM Ba)KHOCTU COXPAHCHHS
KOHTPOJISI CTOPOH HaJl IPOLEAYPOH U ee pe3yabTaToM.

22. B paszgene 1 uznoxkeHsl o6mme nonoxeHus: Tunosoro 3akoHa. B crarbe 1 060-
3HaueHa cepa nmpuMeHeHus THUIMOBOro 3aKoHa M JTAHO 001Iee OTIPeCICHNUE TIOHITHS
«Meauanusny. [lomoOHbIE MOMOKEHNS 00BIYHO BKIIOYAOTCS B 3aKOHOAATENHLCTBO C Lie-
JBI0 OYEPTUTH KPYyT BOINPOCOB, JJIA PETYIMPOBAHUS KOTOPBIX NMPEIHA3HAYEH 3aKOH.
B crarbe 2 naHbl pyKOBOJAIIME YKa3aHUsA 110 TOJIKOBAHUIO TUIIOBOTO 3aKOHA C yUETOM
€ro MEeXXIYHApOIHOTO MPOUCXOKICHUSI.

23. Pa3zgen 2 moCBsIIEH MEXAYHApOAHOW KOMMepueckodl menuanuu. B crarbe 3
onpeneniercsa NOHATHE MEXIyHaponHOH Menuauuu. B crarbe 4 npsmMo npenycMoT-
peHo, 4TO JI0ObIe MONOKEeHHUsT THUIOBOI0 3aKOHA, 32 UCKIIOYEHUEM IyHKTa 3 CTarbu 7,
MOTYT OBITh U3MEHEHBI 110 JOTOBOPEHHOCTH CTOPOH. Crarbu ¢ 5 1mo 12 perymmpyior
npoleccyajbHble acleKThl MeAMalU. DTH MONOKEHUS 3aJJyMaHbl B KaueCTBE CTaH-
JApTHBIX MPaBWJ, KOTOpBIe OyAyT MPUMEHATHCA [0 YMONYAHMIO, €CJIM CTOPOHBI HE
JOTOBOPHIHUCH 00 0COOBIX MpaBUjaXx MpoBelneHUs Meauanuu. OHH MpeaHa3HAYCHBI
I TIOMOIIM CTOPOHAM, JJAXK€e €CJIM T€ TOTOBOPUIHCH O MOPSIIKE pa3pelieHus: CopoB
B CBOEM COTJIAIICHWH, B CIydac 4Eero OHU MOTYT CIYKUTh JONOMHEHHEM K COTJIaIle-
HHUIO CTOpoH. Oco00e BHUMAHUE B MOJMOXKCHUSAX YAETICHO TOMY, YTOOBI HE JOIyCTHTh
UCTIONIb30BaHUA MH(OPMAIIUK, CTABIICH M3BECTHOW B MPOIECCE MEAMAIINHU, B PAMKaxX
apOuTpaxHOTO WM cyneOHOTO pasduparenbcTBa. OcTalbHBIC MOJMOKEHHs pasnena 2
(crarbu  13—15) mocBslIeHB BOMpPOCAaM, KACAIOMMMCS BBIIIOJIHEHHUSI MEIHUaropOM
¢yHKIMit apOuTpa, BO30YKICHHUS IPyTUX MPOU3BOICTB M 00S3aTeIFHON CHIIBI MHPO-
BBIX COTJIAIICHUI; 3TU TOJOKESHUS TPEIYCMOTPEHBI Il TOTO, YTOOKBI HE JOIYCTHTh
BO3HMKHOBEHHS IPaBOBOI HEONPEIEICHHOCTH M3-32 OTCYTCTBHUS 3aKOHOHATEIHHOTO
peryaupoBaHUs 3TUX BOIPOCOB.

24. Pazgen 3 MOCBSAIIEH MEXIYHAapOIHBIM MHPOBBIM COTJIAIICHUSM, JIOCTUTHYTHIM
B pesynerare meauanuu. B crarbe 16 ompeneneHa cdepa nmpuMeHeHHs pasznena 3 u
3HauCHHE WCTIONB3YeMBIX B HEeM NOHATHH. B crarbsax 17 w 18 m3nmararorcs oOmrue
MPUHIUIB U TPEOOBAHHS, OTHOCSIIUECS K CTOPOHAM, KEJAOIIUM ITOJIOKUTHCS Ha
MHPOBOE COTJIALICHHE W HCIPOCHUTH MOMOIIb. B crarbe 19 ompejeneHbl 0CHOBaHHS
JIIsE OTKa3a B mpenoctaieHny momon. Crarbsi 20 mocBsIeHa napauiedbHbIM X0/1a-
TalicTBaM WM TPeOOBAHUSIM.

25. TocynapctBa, xenarouye IpUHATh 3aKOHOJATENILCTBO TONBKO O MPOLENype Me-
JUAlH, HE YCTaHaBIMBas eIMHOOOPAa3HbIX MPABUII B OTHOLIEHUN JOCTUTHYTHIX B pe-
3yJBTare HEe MHUPOBBIX COTNALIEHHUM, MOTYT B35ATh 332 OCHOBY TOJBKO pasieisl 1 u 2
Tunosoro 3akoHa. B HacTosiee BpeMs: Ha crpanuiie BeO-caiita FOHCUTPAJL, nocssi-
IeHHOM cTarycy THIOBOro 3akoHa 0 MEXAyHapOAHON KOMMEpUYEeCKON COIlacUTelb-
HOM Mpoueaype, NepedrucieHbl rocyaapcTBa, MPUHABIINE 3aKOHOIATENBFCTBO B COOT-
BeTcTBUM C pasznenamu 1 u 2. [ocynapcrBa, xenaronme MpUHATH 3aKOHOAATEIHCTBO
TOJBKO O MHPOBBIX COTJIAIICHUSIX, HE YCTAHABIUBAS €IUHOOOPAa3HBIX IPABUI B OTHO-
HIEHUH TPOIEAYPHl MEAHAIINN, MOTYT B3STh 32 OCHOBY TONMbKO pasaensl 1 u 3 Tumo-
BOTO 3aKOHA.
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D. Homoumsb co croponsl cekperapuara IOHCHUTPAJI

26. B pamkax paOoOTHI IO MOJATOTOBKE KaJPOB M OKA3aHUIO IOMOIIU CEKpeTapHar
IOHCUTPAJI moxer naBarb TEXHHUYECKHE KOHCYIBTAllMM NPaBUTENLCTBAM, 3aHUMa-
IOLMMCS TTOATOTOBKOM 3aKOHOAATENILCTBA Ha OCHOBe TuroBoro 3akoHa. B Oonee 06-
meM IuiaHe Cekperapuar MOXKET OKasblBaTh KOHCYJBTATMBHYIO TEXHHYECKYIO IIO-
MOIIb BCEM IIPaBUTEJILCTBAM, PACCMaTPHUBAIOIINM BO3ZMOKHOCTh MIPUHATHS 3aKOHOJA-
TEJIbCTBA Ha OCHOBE APYTrUX TUNOBHIX 3ak0HOB FOHCUTPAJI umm BO3MOXHOCTH NpU-
COEIMHEHNHU K OJHOW M3 pa3paboTaHHBIA €l KOHBEHIIMH 0 MPaBy MEXyHapOIHOU
TOPTOBIIH.

27. bonee nogpoOHyo nHGopManmo o TunoBoM 3akoHe, PykoBoaCTBE U IPyTUX TH-
MOBBIX TEKCTax, 3aKOHAaX M KOHBEHIUsX, paspadoranueix JOHCUTPAJI, moxHO mO-
Jy4uTh B CeKpeTapuare, 0OparuBIIMCH 10 HUXKEyKa3aHHOMY aapecy. Cekperapuar ¢
0JaroapHOCTBhIO TPUMET 3aMEUaHHs OTHOCHTENBHO THIOBOTO 3akoHa W PykoBon-
CTBa, a TaKkke MH(POPMAIHIO, KacAlONIYIOCSI NPHHATHS 3aKOHOJATEILCTBA HAa OCHOBE
TunoBoro 3axkoHa.
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II. IlocraTeiiHble KOMMEHTAPUH

Pa3zngea 1. O0mue nmoJjiokeHus

KommenTapuu k crarbe 1

28. B pasmene 1 TumoBoro 3aK0HA M3JATAIOTCS OOIIME MPHUHIUIEI, TPUMEHUMEIC K
pasnernam 2 u 3. Oto crexyet u3 GopMynHpoBKU ImyHKTa 1 crarbu 1, B KOTOPOM CKa-
3aHO, 4YTO 3aKOH IIPUMEHAETCA KaK K MEXXIyHapOIHON KOMMEpUECKON Mequaluu, Tak
U K MeX/yHapOIHbIM MHPOBBIM COTJIAIICHHSM.

Crarps 1. Cepa npumeHeHHusi HacTosinmero 3aKoHa M omnpe/ieseHUs
Texcer ctarbm 1

1. Hacrosmmuii 3aKoH IMPUMEHSETCA K MEXKIyHAPOIHOM KOMMepUeckoi' me-
JMALMKU® U MEX1yHAPOIHBIM MUPOBBIM COTJIALICHHUSM.

2. Jns ueneit HacToAmero 3akoHa «MEIUATOP) 03HAYaET, B 3aBUCUMOCTU OT
ciydasi, SIMHOIMYHOTO MEIUaropa Wik ABYX, WM Oojee MeIUaTopOB.

3.  Jlna ueneil HacTosmero 3aKoHAa «MEAUAIUD O3HAYaeT MPOUEAYpY, KOTO-
pasi MOXKET UMEHOBAThCsl MEJIMAIMeH, COTJIACUTENILHON MpoNeAypoit uim 0060-
3HA4YaThCsl TEPMUHOM aHAJIOTUYHOTO CMBICIA U B PaMKaX KOTOPOU CTOPOHBI IPO-
CAT TPEThE JIMIO0 WM Jull («MEIHaropa») oka3arh MM IOMOIbL B MOMBITKE JI0-
CTHYb JIPYKECTBEHHOTO YPETryIMPOBAaHUS CBOETO CIOPAa, BOBHUKIIIETO U3 JOTO-
BOPHBIX MJIM MHBIX TPABOOTHOIICHMI JIMOO B CBSA3M C HUMU. Meauarop He oOna-
JlaeT MOJTHOMOYHSMHU TPEAMUCHIBATH CTOPOHAM pa3pelieHne cropa.

CHOCKH

" TepMUH «KOMMepUYECKHi» CIEIyeT TOIKOBATH IIMPOKO, C TEM YTOGHI OH OXBATHIBAJ
BOTIPOCHI, BHITEKAIOIINE U3 BCEX OTHOLICHHH KOMMEPYECKOTO XapakTepa, Kak JOTOBOPHBIX,

9/54



A/CN.9/1073

10/54

TaK U HeJOTOBOPHBIX. OTHOIIEHUS KOMMEPYECKOTO XapaKTepa BKIFOYAIOT CIEYIOIIIe
CHIETIKH, HE OT'PAaHMYMBAsICh NMHU: JIOObIE TOPTOBBIE CIEIKH Ha IOCTaBKy TOBapOB MM YCIYyT
mmM 0OMEH TOBapaMH WM yCIyTaMH; JUCTPUOBIOTEPCKHE COMIAIICHNUS; KOMMEpYEeCKoe
NIPECTAaBUTEILCTBO MU areHTCKUE OTHOIUCHUS; (DAKTOPUHT; IU3HHT; CTPOUTEILCTBO
MIPOMBIIUIEHHBIX 00BEKTOB; MPEACTaBIeHNE KOHCYNbTATUBHBIX YCIYT; HHXKHHUPUHT
JMIEH3UPOBaHNE; WHBECTUPOBaHME; (QHMHAHCHPOBaHUE; OAHKOBCKUE YCIYTH; CTPAXOBAaHHE;
COVIAIIeHUs] 00 SKCIUIyaTalld WM KOHI[ECCUH; COBMECTHBIE MIPEANPUATHS U IpyTrue GopMbl
MIPOMBIIUICHHOTO HIJIM IPEeANPUHUMATEIECKOTO COTPYAHUYECTBA; U MEPEBO3Ka TOBAPOB HIN
NaCcCaXHPOB BO3AYIIHBIM, MOPCKHUM, JKeI€3HOTOPOXKHBIM I aBTOMOOUIBHBIM
TPaHCIIOPTOM.

B npunATHIX paHee TekcTax U coorBeTcTByronmx JokymeHTax IOHCUTPAJI ncnoms3oBaia
TEPMUH «COTJIACHTENbHAS MPOLEAYpay MPH TOM MOHUMaHHUHU, YTO TEPMHHBI «COTIACHTENIbHAS
mporeaypa» U «MeIHaIMs» SBISIOTCA B3aMMO3aMeHseMbIMU. [Ipu MOATOTOBKE HACTOSIIETO
TunoBoro 3axoHa KoMmuccus pemmia BMECTO 3TOTO HUCIONB30BaTh TEPMHUH «MEIHALUSD»,

C TeM 4TOOBI IPUBECTH €T0 B COOTBETCTBHE C (haKTHIECKUM WM IPAKTHIECKUM
HCIIONIB30BAaHUEM STHX TEPMUHOB U B HaJEXkK /€, YTO TAKOEe N3MEHEHHe OyleT CIoCcoOCTBOBATh
MIPUBIICYCHHIO BHIMAHUS ¥ MOBBIIICHUIO MHTepeca k TumoBoMy 3akoHy. JlaHHOE M3MEHEHHUE
TEePMUHOJIOTHU HE BJIeUeT HUKAKUX MaTEepPHUabHO-IPABOBBIX MM KOHLENTYaIbHBIX
TIOCJIEACTBUM.

KommenTapuu k crarbe 1
Llenv cmamovu 1

29. Uenb crarpu | 3amodyaeTcs B onpeaeneHud chepbl npuMeHeHus Tumosoro 3a-
KOHa IyTEM MPSAMOTO YIOMHHAHHUA O MEXAYHApOJHOM KOMMEPUYECKOW Meaualuu u
MEXy HApOIHBIX MHPOBBIX COTJIAIICHUSX.

Tonamue «xkommepyeckou» meouayuu

30. Ilpu mogroroBke TUMOBOTO 3aKOHA OBUIO PEIICHO, YTO MPUMEHEHUE EIUHOO00-
pa3HBIX TPAaBHJI CJEAYyeT OTPAHUYUTH BONPOCAMU KOMMEPUECKOTO Xapakrepa
(A/CN.9/468, m. 21; A/CN.9/485, mm. 113—-116; A/CN.9/487, n. 89). B cHocke 1 k
myHKTY 1 ctarbm 1 comep XuTCs WITIOCTPAaTUBHBIA M HEWCUEPIBIBAIONINA NepedeHb
B3aMMOOTHOUIEHUH, KOTOPbIE MO)KHO OXapaKTepHU30BaTb Kak «kommepuyeckuey. Llenin
9TOW CHOCKH COCTOUT B TOM, YTOOBI 00ECIIEYUTh BCEOOhEMITIOIIEe U MHPOKOE TOIKO-
BaHUE ITOTO TEPMUHA M CHATH JIIOOBIE BONPOCH, KOTOPHIE MOTYT BO3HHUKHYThH B KOH-
TEKCTE HAllMOHAJILHOTO 3aKOHOIATeNbCTBA OTHOCUTENIBHO TOTO, KaKue CHEJKU SIBJIA-
I0TCSI KOMMEpPYECKUMH. TeKCT CHOCKM OCHOBaH Ha OIPE/eNICeHUH, JaHHOM B CHOCKE 2
k crarbe 1 Tunosoro 3akona FOHCUTPAJI o MexayHapOogHOM TOPTOBOM apOUTpaske
(«TunoBoii 3axoH 00 apburpaxe»). B TumnoBom 3ako He HAMEPEHHO HE JaHO CTPOTOTO
onpeeNIeHUs MOHATUS «KOMMEPUYECKHUiD), ¢ TeM UTOOBI €r0 MOXHO OBLIO TOJKOBAarh B
IIMPOKOM CMBICJIE TPUMEHHUTENILHO K BOIPOCaM, BBITEKAIOIIUM U3 JIOOBIX IMPaBOOT-
HOIIEHUH KOMMEpUYECKOTO XapakTepa, Kak JOTOBOPHBIX, TaK U HEIOTOBOPHBIX.
B cHocke 1 moguepkuBaeTcs MUPOTa PEKOMEHAYEMOTO TOJIKOBAHMS M HAIBSIAHO TIO-
Ka3aHO, YTO TPAKTOBKA MOHATHS «KOMMEPYECKHi1» B HAMOHAJIBHOM 3aKOHONATENb-
CTBE HE SBISIETCS OMpPEACISIIOIINM KpUTEpHEeM. DTO MOXKET OBITh 0COOEHHO aKTyaJbHO
JUISL CTPaH, B KOTOPBIX HET OTJIEJIbHOTO CBO/Ia HOPM KOMMEPYECKOTO IIpaBa; a CTpaHaM,
B KOTOPBIX TaKOM CBOJ €CTh, JaHHAs CHOCKa MOXXET MOMOYb COIVIACOBATh MOJIXOABI.
B 3akoHozmarenbHON MpakTHUKE HEKOTOPBIX CTPAH UCIIONB30BAHUE CHOCOK B HOPMAaruB-
HBIX JOKyMEHTaX MOXET CUMTaThCsl HempuemieMbIM. [lo3ToMy HalmoHalbHBIE Bla-
CTH MOTYT MOIyMaTh O TOM, YTOOBI BKIIFOYUTH COJICP)KaHNE CHOCKH B OCHOBHOMW TEKCT
3aKOHOJaTeJIbHOTO aKTa, IPUHUMAEMOT0 Ha OCHOBE THIIOBOIO 3aKOHA.

31. Orpanuyenue cdepbl NPUMEHEHHS BOMPOCAMU KOMMEPUYECKOTO XapakTepa He
tonmbko orpaxaeT manaar FOHCHUTPAJI Ha moAroroBky TEKCTOB IO KOMMEpUECKOM
npoOnemMarruke, HO U SBISIETCS PE3yIETaToM CO3HAHUS TOTO, YTO MPHUMEHEHHE IPOIie-
Jypbl MEMAlUY K HEKOMMEPUYECKUM J€JlaM 3aTparuBacT psiji NPUHLIUINAIBHBIX BO-
IIPOCOB, HE MOAJAIOLINXCS CONIACOBAHHOMY PEIIEHUIO HA MUPOBOM ypoBHe. Eciu xe
Kakas-mi0o cTpaHa MOXeJaeT NPHHATH 3aKOHONATEIBCTBO, PETYIHPYIONIee HEKOM-
MEpUECKHE CIOPHI, TO TUIOBOM 3aKOH MOXKET MOCIY)KUTb MONE3HOH Monenbro. XoTs
cdepa npuMeHeHNsT THITOBOTO 3aKOHA MTPSIMO OTpaHWICHA KOMMEPUECKOH MeIHanue,
rocyJapcTBy, IPUHUMAIOIIEMY 3aKOHOAATENILCTBO HAa €r0 OCHOBE, HUYTO HE MEUIAaeT
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pPacnpoCTPaHHUTh €ro IeHCTBUE Ha MEIUALNIO, OCYILECTBISIEMYIO 32 IIPEAEIaMH KOM-
Mepueckoii chepbl. CreayeT OTMETUTh, YTO B HEKOTOPBIX TOCYAAapPCTBAX, 0COOCHHO ¢
(beneparuBHBIM yCTPOHCTBOM, MOXKET OBITH JOBOJBHO CJIOKHO MPOBECTH YETKOE pa3-
IMYHe MEXIy MeXIyHapoaHOH U BHyTpeHHel Toprosieif (A/CN.9/506, m. 16).

Onpedenenue noHAMUA «MEOUAYUA»

32. B TumoBoM 3ak0HE MOHATHE «MEIUAIMS» OTPE/EICHO B MIHPOKOM CMBICIIE KaK
noOpOBONBHAS TIPOIIENYpa, IPOBOANMAS TOA KOHTPOJEM CTOPOH NPH CONEHCTBHU
HEHTPaIBHOTO TPETHETO JIMIA X JUI, He 00afaloMnX HOMHOMOUNSIMA TIPEAIHCHI-
BaTh CTOPOHAM paspemeHne crnopa. Ha mpaxTtuke muist COneHCTBHS IPY’KECTBCHHOMY
ypEryJaupoBaHUIO CIIOPOB MOTYT IIPUMEHATHCSA pa3Hble NPOLELYpPbl U METOIbI, KOTO-
pBIe MOTYT Ha3bIBaThCsl TMO-pasHoMmy. IIpu paspaborke TumoBoro 3akona Kommccus
HaMepeBajlach OXBAaTUTh BCE MPOLEAYPHI U METOIbI, KOTOPbIE MOTYT IOAIAaAaTh MOJ
MOJNIOKEHUS CTarbu 1. 3aKOHONATeNbHble NPUHLUIBI, HallleAIIne oTpaxeHue B Tumo-
BOM 3aKOHE, IOJDKHBI B OJIMHAKOBOM CTENIEHU MPUMEHATHCS KO BCEM TaKUM METOAaM
paspeutenus cnopoB. Hanpumep, TunoBoii 3aKk0H MOXKET NPUMEHATHCSA K MEJUALUH,
POBOIMMOM KaKk Ha BPEMEHHOW OCHOBE, TaK M Ha 0a3e MOCTOSHHO JEWCTBYIOLINX
YUpEXIEHUIl, B Cilydae 4ero npoienypa oObIYHO IPOBOIUTCS IO MPaBUIaM KOHKPET-
HOTO YUPEKICHUS.

33. B myskre 3 crarbu | mepedncieHbl 3IEMEHThI, COCTABIIIOIINE TOHATHE Meua-
uu (cm. A/CN.9/487, 1. 102; u A/CN.9/506, n. 29), Brimouast:

- HAJIMYHE CIOPa;

- HAMCPEHUE CTOPOH JOCTUYDb APYKECTBEHHOTO YPEryJIMpOBaHUA CIIOPA;

- ygacTue 6ecIpiICTPacTHOTO M HE3aBHCHMOTO TPETHETO JIMIA WIIH JIUII, OKa3bIBa-
IOIUX CTOPOHAM MTOMOIIb B MOTBITKE TOCTUYb JPY)KECTBEHHOTO ypPETYIMpPOBa-
HUS ¥ He OONaJaronuX MOJTHOMOUYMSMH MPEIICHIBATh CTOPOHAM pa3pellicHHe
cropa.

34. llenb TakOTO OMPEAECICHUS COCTOUT B TOM, YTOOBI OTTPAHUYUTh MEIUAIIUIO, C
OIIHOHM CTOPOHBI, OT apOUTpaka, PEUICHHS KOTOPOTO UMEIOT 00s3aTeNIbHY 0 CUITY, U, C
JIPYyTO# CTOPOHBI, OT OOBIYHBIX IIEPETOBOPOB MEXKIY CTOPOHAMHU HJIM HMX MPEICTABHU-
tensamu. [locnennee npensoxenne myHkra 3 («Meduamop He obnadaem noIHOMOUU -
AMU NPEONUCHIBAMb CIOPOHAM pa3peulenie cnopay) TPU3BAHO JOTOIHUTEIBLHO I10-
SICHUTD W MOAYEPKHYTh 3TO INIABHOE OTIHYNE MEIHAINH OT TAKKX MPOILEAYP,KaK ap-
outpax (cm. A/CN.9/861, 1. 22).

35. Ilpu ouenke (akTUUECKUX OOCTOATENLCTB JeJia Ha MpeAMET Halu4yus BCeX CO-
CTaB/LIIOLINX TOHATUS MEAWAINH, NIEPEUHCICHHBIX B MYHKTE 3, CyJaM PEKOMEHIY-
eTCs NMPUHMMAarh BO BHMMaHHE H000O€ MOBEJEHHE CTOPOH, CBHIAETEILCTBYIOLIEE O
TOM, 4TO OHM OCO3HABaIM (M MOHMMAIH), YTO y4acCTBYIOT B MPOLELYPE MeAUAIIUN =,
Takoe noBenenue Oyznet 00yCIOBIEHO 00CTOATENFCTBAME KOHKPETHOTO J1efla U TOHU-
MaHUEM CTOPOHAMH CYTH MPOUEAYPHI U MeJieil CBOETO yYacTHs B HEH.

VYnomunannsa o crarbe 1 B 1okymenrax FOHCUTPAJL

Oguyuanvnvie omuemsvt I enepanvhoii Accambneu, cemvboecsm mpemvs ceccus,
Jononnenue Ne 17 (A/73/17), n. 22;

Oguyuanvnvie omuemsi I enepanvnoi Accamoneu, namovoecsim cedbMas ceccusl,
Jononnenue Ne 17 (A/57/17), . 15-27,135-140u 151,

A/CN.9/943, nn. 7-8;

A/CN.9/934, mm. 16,30-32u 120;
A/CN.9/WG.I/WP.205, 1. 39;
A/CN.9/929, . 43,102-104 u 106;
A/CN.9/896, . 3947,

B Oguyuanvuvie omyemor I enepanvnou Accambneu, namvoecsm ceObMdasi ceccus,
Jlononnenue Ne 17 (A/57/17), m. 151.
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A/CN.9/867, mm. 102—-121;
A/CN.9/WG.II/WP.195, nm. 13-25;
A/CN.9/861, nm. 21-22,40-43;
A/CN.9/WG.II/WP.190, nmn. 25-29;
A/CN.9/506, mm. 28-31;
A/CN.9/WG.I/WP.115, tm. 8-11;
A/CN.9/487, . 100-104;
A/CN.9/WG.II/WP.113/Add.1, cuocku 7-8;
A/CN.9/485, . 108-109,111-116 1 123—124;
A/CN.9/WG.II/WP.110, nm. 83-85u 88;
A/A/CN.9/468, 1. 19;
A/CN.9/WG.II/WP.108, m. 11;
A/CN.9/460, 1. 8-10.

Crarbs 2. TonkoBaHue

TexeT cTarbu 2

1. Tlpu TonKOBaHMHU HACTOsIIEr0 3aKOoHa CIEAYeT yUHUTHIBAaTh €ro MEXAyHa-
POIHOE NPOUCXOXKIECHUE U HEOOXOAMMOCTh COAEHCTBOBATh JOCTHKEHUIO €IH-
HOOOpAa3us B €r0 IPUMEHEHHH U COOIIONCHUIO T0OPOCOBECTHOCTH.

2. Bompocsl, KOTOpbIE OTHOCATCSA K NPEIMETY PEryJMpOBaHUS HACTOSLIETO
3akoHa U KOTOpBIE IPSAMO B HEM HE pa3pelleHbl, MOJJIEKAT Pa3pelIeHHIO B CO-
OTBETCTBUU C OOIIMMHU MPUHLIUIIAMH, HA KOTOPBIX OCHOBaH HACTOALINHA 3aKOH.

KommenTrapuu k crarbe 2

Tonkosanue Tunosozo 3axona

36. B crarbe 2 nansl yka3aHHUs OTHOCUTEIFHO HaJJIeXKAIlEro TOIKOBaHUS THUIIOBOTO

3aKOHA CyJaMH U JPyTUMH HallMOHAJIBHBIMH MJIM MECTHBIMH OPTaHAMHU C YUYE€TOM €ro
MEXyHApOIHOTO HpoucxoxkacHus. DopMyaupoBKa CTaTbl OCHOBaHA Ha CTarbe 7

Konpenumn Opranmsanuu OObequHEHHBIX Hammid 0 10OTOBOpax Meay HapOJHOM

KyIum-nipofaxu ToBapos (1980 ron)™, crarbe 3 Tunosoro 3akona IOHCUTPAJI 06
snektponHoit Toprosie (1996 ron)'®, crarbe 8 Tunosoro 3akona IOHCUTPAJI o

TpancrpannuHOii HecoctosTensHoctd (1997 ron) *® m crarbe 4 Tumosoro 3akoHa

FOHCHTPAJL 06 snexktponnbix noxnucax (2001 ron)*” (A/CN.9/506, . 49). Cra-
Ths 2 TIPU3BaHA OTPAHMYUTH BO3MOKHOCTH TONKOBAHHSA €JMHOOOPA3HOTO TEKCTA TI0-
cJle ero BKIIOYEHHS BO BHYTpPEHHEE 3aKOHOMAATENhCTBO HMCKIIOYMTETHHO HA OCHOBE

MOJIOKCHUH HalMOHAJIRHOTO TpaBa. Llenms myHkTa 1 3akmodaeTcs B TOM, 9TOOBI 00pa-

THUTh BHUMaHHE CY/IOB U JPYTHUX HAIIMOHAIHHBIX OPTaHOB HA TO 0OCTOATEILCTBO, YTO
nonokeHns: THIOBOTO 3aKOHA (WJIM TIOJIOKEHUS aKTa, BBOASMIETO THIIOBOH 3aKOH B
IeificTBHE) XOTSl M NMPUHATHI KaK 4acTh HAMOHAIBFHOTO 3aKOHOJATENbCTBA H, TAKUM
00pazoM, HOCAT XapakTep BHYTPEHHHX IPABOBBIX HOPM, OTHAKO JOJDKHBI TOJKO-
BaTbCS C YYETOM HX MEKAYHAPOIHOTO MPOUCXOKICHUS U1 0OeCIedeHUsT eIMH000-
Pa3HOTO TONKOBaHMS B Pa3HBIX cTpaHax. [loMOYb HAIIMOHANBHBIM OpPTaHAM H CyIaM B
TOJKOBaHMHM THUIIOBOTO 3aKOHA MOTYT MarepHalbl CyneOHOU MPaKTHKU, JOCTYITHEIC B
0aze maHHBIX mpeueaeHTHoro npasa no rekcram IOHCUTPAJL (IIIITHO), B xoropoii
coOuparoTcs Bce COOOMICHUs O CyeOHBIX PELUICHUIX, BHIHOCHMBIX Ha OCHOBAHUH TCK-

ctoB FOHCUTPAJL. B 3To# CBsI3M rocyaapcTBaM U IPyTUM 3aUHTEPECOBAHHBIM CTO-

pOHaM peKoMeHIyeTca npeaocTaBiaTh Marepuansl A HIITIO ¢ nenpio conelicTBus
€IMHOO00OPa3HOMY TOJNKOBaHMIO Tuosoro 3akona'®,
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1 https://uncitral.un.org/sites/uncitral.un.org/files/med ia-documents/uncitral /ru/v 1056999 -cisg-e-
book-r.pdf.

15 W3nanne Opranmszanuu OObenuHeHHbIX Haruii, B mpomaxke mox Ne R.99.V.4

16 Ysnanue Opranuzanuu O0benuHeHHbIx Hanwii, B nponaxe mox Ne R.99.V.3.

Y Usnanue Opranmzanun OO0beauHeHHbIX Hanuii, B mpomaxke mox Ne R.02.V.8.

18 https://uncitral.un.org/en/case_law.
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Obwue npunyunvl, Ha KOMOPLIX OCHOBAH TUNOB0T 3AKOH

37.

B nyHkTe 2 npenycMOTpeHo, YTO IpH PELIeHUH BOIIPOCOB, IPSIMO HE YpETyu-

POBAaHHBIX B Tunosom 3aKOHE, CJIEAYET PYKOBOACTBOBATHCA O6IIII/IMI/I IIpUHIUIIaMH, Ha
KOTOPBIX OH OCHOBAaH. K Takum 06HII/IM IMpUHIUIIAM, JIEKallUM B OCHOBE TumoBoro
3aKOHa, MO’)KHO OTHECTHU CJICAYIOINUEC, UMES B BUAY, UTO 3TOT IICPCUCHD SABJLICTCA HE-
ITOJIHBIM:

- coneiicTBHe MPUMEHEHUIO MEIUAINH KaK METOAa YPerylIMpOoBaHHs CIIOPOB, KO-
TOPBI CIIOCOOCTBYET COKpAIIECHHIO KOJMYECTBA CIIydaeB, KOTIA CIOP BEAET K
MPEKPaIIeHUI0 KOMMEPUECKIX OTHOIICHUH, N 00NleTdyaeT OCYIIEeCTBICHHE MEX-
JyHapOAHBIX ONepaluil yqacTHUKAMU KOMMEPUECKOil AedTeIbHOCTH;

obecrieueHre AOCTyIa K THOKOMY MEXaHM3My YPETYIMPOBAHUS CIIOPOB, MO3BO-
JAOLIEMY C3KOHOMUTB BPEMS U PACXOJbl U CHU3UTh HEOIPABJAHHbII PHUCK;

oOneryeHue IOCTyIa K MPaBOCYIUI0, 0COOCHHO IJISI MAKPO -, MaJbIX H CPEIHHUX
npeanpustuit (MMCII);

pa3paboTka COTIIACOBAaHHBIX Ha MEKIYHApPOIHOM YPOBHE IOPHAMYECKHUX pellle-
HUIl ¢ LIeTbI0 0ONeTYUTh NPUMEHEHHE MeIMalluH, 00eCIIeYuTh HaJeXKHOCTh MPO-
LEeAYypbl, FapaHTUPOBaTh aBTOHOMUIO CTOPOH M CTUMYJIMPOBATh MX AKTUBHOE
y4acTHE B pa3peLIeHUH CIIOPOB, CIIOCOOCTBYS TEM CaMbIM BOCIIUTAHHUIO NPABO-
BOM KYJIBTYpBI TpakKaH;

CO37]aHHE YCIIOBUU JJI1 NMPSAMOIO U OTKPBITOIO JUAJOTa MEXIY CTOPOHAMHU IIy-
TeM obecriedeHus KOH(PUACHIINAIEHOCTH MPOLEAYPBI, OTPAHUICHHUS BOBMOXKHO-
CTH PACKPBITUS HEKOTOPBIX CBEJCHUH M (PAaKTOB, CTABIIMX U3BECTHBIMH B IPO-
Hecce MeAMalkuy, B paMKax IOCIEeIYIOLMX IPOU3BOJCTB 3a UCKIIOUEHUEM CIIy-
qaeB, KOTAA pacKpbeITHEe HH(pOpMAIK TpeOyeTcs Mo 3aKOHy WM JUI IeNied nc-
MOJIHEHHS WM NPHUBEACHUS B UCIOJHEHNE MHPOBOTO COTJIAIICHUS;

- ajanTtauus K pasBUTHIO U U3MEHEHHIO NPOLEAyphl MEIUAIlMH B PEe3yibTare pas-
BUTHS TEXHOJOTHI, B YaCTHOCTH B 00JIACTH EKTPOHHBIX HMPOIERYD.

- cO3/aHKe MPOYHOI MPaBOBOW OCHOBBI /Il 00ECIEYeHNs] BO3MOXKHOCTH TpaHC-
IPaHUYHOTO MPHUBEACHUS B HCIOJHEHHE MUPOBBIX COIVIAIICHHUH, JOCTUTHYTHIX B
pe3yJbrare MeaHalvu.

Ynomunanus o crarbe 2 B 1okymenrax FOHCUTPAJL

Oguyuanvrvie omuemvl [ enepanvroii Accambneu, cemvoecsam mpemvs ceccus,
Jlononnenue Ne 17 (A/73/17), n. 53;

Oguyuanvhvie omuemot I enepanvhoii Accamoneu, namvoecsim cedbMas Ceccus,
Jlononnenue Ne 17 (A/57/17), . 28-29 u 154,

A/CN.9/506, 1. 49.

Pazngen 2. MexxayHapoaHasi KOMMep4YeCKasi MeIuamnus

KomMeHnTapun k pasney 2

38.

Paznen 2 nmocesimeH mpouenype MeIMallii 1 OCHOBAH Ha IMMOJIOKEHHSIX THIIOBOTO

3akoHa 2002 rona, B yacTHOCTH myHKTax | u 4 crarbu 1 u craresix 3—14.

Crarbs 3. Cepa npuMeHeHHMs] 3TOr0 pasjiesia M onpe/eseHus
TekeT crarbu 3

1. Hacrosmmii pasmen NpUMEHSAETCS K MEXIyHApOTHON® KoMMepHe-
CKOM MeIHuaIliu.

2. Menuanus SBISETCS «MEXKIYHAPOIHON, €CIH:
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a) KOMMEPUECKHUE MPEANPUATHUA CTOPOH COTTIAICHUA O ME€AHAlIUNU B MO~
MEHT €TI0 3aKIIIOYCHUS HaAXOAATCA B Pa3JIMYHBIX TrOCyAapCTBax; Uk

b) rocymapcTBO, B KOTOPOM HAaXOASTCSA KOMMEpPUYECKHUE MPEAIPUATUS
CTOPOH, HE SIBISIETCS:

1) HU TOCyAapCTBOM, B KOTOpPOM OOJDKHA OBITh MCITONIHEHA 3HAYMUTEb-
Hasd 4acCTb 065[33TCJ1])CTB, BBITCKAIOMUX K3 KOMMEPUYECKHUX 01"HOIH€HHI71;
nim

i) HH TOCyHapcTBOM, ¢ KOTOPHIM HamOoOlee TECHO CBSA3aH MpEIMeT
cropa.

3. Jna mene#t myHkra 2:

a) €CJIM CTOpOHA UMECT Oonee OAHOT'O0 KOMMEPYCCKOTO MpECAIIPpUATHA,
KOMMCPUCCKUM MNPpCANPUATHEM CUHUTACTCA TO, KOTOPOC NUMECT HauOOIbIIee OT-
HOIICHHUEC K COTIAICHHUIO O MCAHaIlUH,

b) ecmm cTopoHa HE UMEET KOMMEPIECKOTO MPEIIPHSATH, IPUHIMACTCS
BO BHHMAaHHE €€ MOCTOSIHHOE MECTOXUTENbCTBO.

4. Hacrosmuii pa3aci TakKEe MPUMEHACTCA K KOMMep‘{CCKOﬁ Me€auanuu, KO-
raa CTOPOHBI COITMTACUIIMCh, YTO MEAUALNA ABJIACTCA MC)KI[yHapOI[HOﬁ, nim Co-
TIIACUIIMCh C MIPUMCHUMOCTBIO HACTOAMICTO pasjaciia.

5. CropoHBI MOTYT IO CBOEMY YCMOTPEHHIO 10I0BapUBATHCS 00 UCKIIIOYECHUH
MPUMEHUMOCTH HACTOAIICTO pa3zerna.

6. C yyeTroMm MOJOKEHMH IMyHKTa 7 HACTOSIIEH CTAaTbU HACTOSIIUN pasiern
MPUMCHSETCS HE3aBHUCHMO OT OCHOBBI, HAa KOTOPOW MPOBOAMTCS MeEIHAIMS,
BKJIIOYAs] COTJIAIICHHE MEXIy CTOPOHAMH, TOCTHIHYTOE 10 MM I0CJC BO3HHK-
HOBEHHS CIIOpa, 003aTeIbCTBO, YCTAaHOBICHHOE 3aKOHOM, WJIM IPEAIHCAHHE
W TIpEAJIOKEHHE Cy/ia, apOnuTpaska Wi KOMIIETEHTHOTO TOCYIapCTBEHHOTO Op-
raHa.

7. Hacrosmmii pa3gen He npuMeHsAeTCA K:

a)  ciydYasmM, KOTJa CyIbs WM apOuTp B X0z Cye0HOTO Nin apOuTpax-
HOTO IIPOMU3BONICTBA ITBITAETCS COACHCTBOBATH TOCTIKECHUIO MUPOBOTO COTJIAIIIE-
HUSE, U

b)) [...]

CHocka

* TocynapcTBa, *eJalolye IPHHITH HACTOAMEH pasiel, C TeM YTOObI OH MPHMEHSICS K
BHYTpEHHEH, a Talke MEXyHapOoIHOI MeHaluu, MOTYT HOKeNaTh PacCcMOTPETh
BO3MOXKHOCTb BHECEHMS B TEKCT CICAYIONIMX U3MEHEHUM:

- MCKIIOYUTH CJOBO «MEXIyHaponHas» B ImyHKTe 1 ctareit 1 u3;u
- HUCKIIOYMTH IYHKTHI 2,3 U 4 cTaThby 3 U COOTBETCTBYIOIMM 00Pa3oM U3MEHUTH CCBHUIKU
Ha 9TH ITyHKTBHL

KommenTapuu k crarbe 3

39. B crarbe 3 ompezeneHa chepa nIpuUMeHEHHs pasfeia 2, NOCBIILEHHOTO Ipole-
JIype MEXIYyHapOIHO KOMMEPYECKON MEIUALINN.

Mesicoynapoonas meduayus

40. Pazgen 2 npuMeHsieTCs TONBKO K MEXIYHapOAHON MeAMallu, KaKk OHa ompene-
JieHa B IyHKTE 2 cTarhi 3. B myHKTe 2 yCTaHOBJIEHBI KPUTEPUHU PA3INUCHHUSI MEKIY-
HapOAHOW M BHyTpeHHeH Menuanuu. TpebGoBaHHE O MEXKAYHApOIHOM XapaKTepe Me-
JUAIH CYUTAETCA BHIIIOJIHEHHBIM, €CJIM MPEANPUATHSI CTOPOH COTJIALICHUs O MeIua-
UM B MOMEHT €T0 3aKIIOYCHHS HAXOAWINCh B PA3HBIX TOCYAApCTBax JIMOO €CII KOM-
MepUecKHe NPENNpHUsITHs CTOPOH HAXONATCA HE B TOM TIOCYIapCTBE, B KOTOPOM
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JOIDKHA OBITH MCIOJHEHA 3HAYUTENIbHAS YaCTh 00A3aTebCTB, BHITCKAMONIMX U3 KOM-
MEpYECKUX OTHOIICHHUI, MM C KOTOPHIM Hambojee TECHO CBS3aH HPEAMET CIopa.
B nyHKTe 3 yCTaHOBIICHBI KPUTEPHH OMPECICHHS MECTOHAXOXKICHUS KOMMepde-
CKOTO MPEATPHUITHS B TOM CIIy4yae, €CId Y CTOPOHBI €CTh HECKOIBKO KOMMEPUYECKHX
OpeINpUATHI MO0 HET HU OJHOr0 KOMMEPYECKOTO mpeanp usitus. B mepBom ciydae
MECTOHAXOKICHHEM KOMMEPYECKOTO MPEAIPUATHS CUYUTACTCS MECTO, HMCIOIIEe
HauOOIbIIIee OTHOIIEHHE K COTJAIICHHMIO 0 Meaualuu. Ha To, 4To OJHO M3 MECTOHA-
XOXKIICHUH KOMMEPYECKOTO HPEANPUATHI UMEeT Hanbolee TeCHOE OTHOICHHE K CO-
TIIalI€HUI0 O MEAHalu, MOXET yKa3bIBarb TO O6CTOHT€HI)CTBO, 494TO B O9TOM MECTEC
JOJDKHA 6I)ITI) HUCIIOJIHCHA 3HA4YUTCJIbHAsA 4acCThb 065{33TCJII>CTB, BBITCKAIOIIIUX HU3 KOM-
MEpPYECKHX OTHOUICHWH, CTABIINX MPEIMETOM CIHOpa, JMO0 4TO 3TO MECTO Haubornee
TECHO CBSI3aHO C IIPeIMeTOM criopa. Ecii sxe CTOpOHa He UMeeT KOMMEPYeCKOTo Mpe-
OPHSATHUS, TO BO BHUMAHHE MPUHUMAETCS €€ MOCTOSHHOE MECTOXHUTENHCTBO. Crarbs 3
HHUKaK HE BJIMSIET Ha JICHCTBHE HOPM MEKIyHapOIHOTO YaCTHOTO MPaBa.

Boszmooicnocmes oxeama 6HympeHHel/7 Me()uauuu

41. Pa3nen 2 He cieayeT TPaKkTOBAaTbh TaKUM 00pa3oM, OyATO rocyaapcTBaM, IPUHU-
MAIOIIUM 3aKOHOJATEeNbCTBO, PEKOMEHAYETCS OTPAHUYUTDL €ro NPUMEHEHHE MEXIY-
HApogHBIMU cropamu. [IpuHuMaroliee 3aKOH TOCyAapCTBO MOXET PaclpOCTPaHUThH
ero JeiicTBue Kak Ha BHYTPEHHIOK, TAK M Ha MEXAYHapOIHY0 MEIHAIUIO IIyTeM BHE-
ceHus B (OPMYIMPOBKY HEOONBIIMX M3MEHEHHUH, NMPEAyCMOTPEHHBIX B CHOCKE 3 K
nyHkry 1 (A/CN.9/506, nyskr 17). Ecm ke OyneTr couTeHO HeOOXOAMUMBIM BHECTHU
JIpyrue 100aBICHUS WM U3MEHEHUS B TEKCT AJISL OTPAXKEHUSI TOCY1apCTBEHHOM MOMH -
TUKH B JJaHHOI 0ONacTH, TO NMPUHHUMAIONIEMY 3aKOH TOCYIapCTBY CIEAyeT BHHMa-
TEJIPHO HU3yYMTh, OTHOCSTCS JIM Takue N0O0aBICHHS K MEXIyHAPOAHON MEIUaluu, U
€CJU HET, TO OIPaHUYUTh UX IPUMEHEHHE BHYTpeHHel Mmenuauueil. Kpome Toro,
IYHKT 4 TO03BO/SIET CTOPOHAaM JOIOBOPUTHCS O IPUMEHEHMM TUIOBOIO 3aKoHa
(T. . TOOPOBOJBHO COTNACHUTHCS Ha €r0 NMPUMEHEHHE) K KOMMEPYECKOW MeIuariun
Jlaxke B TOM Cllyuyae, €CJId OHa He SIBIIETCSI MEKAYHapOJHOM COINIaCHO ONpEEIICHUIO,
JaHHOMY B paszjeinie 2. CTOpOHBI MOTYT CONNIACUTBCS Ha NMpHMeHeHue Tumosoro 3a-
KOHA, JIOTOBOPHBIIICH CYUTATh MEJUAIMIO MEXKIYHaApOIHOI (TaXke ecau 00CTOATENb-
CTBa JIeJla He YKa3bIBAIOT HA €T0 MEXKAyHApOIHBIN XapaKTep WM BOIIPOC O XapaKTepe
Jiena He COBCEM SICEH), MM K€ MPSIMO JOTOBOPHUTHCS O MPUMEHUMOCTH THIIOBOTO 3a-
KOHa.

Omkas om npumenenus pazoeia 2

42. TIlyskr 5 nmo3BOJA€T CTOPOHAM MCKIIOYaTh INpUMeHeHHe paszpeina 2. IlonoxeHus
ITyHKTa 5 MOTYT IPUTOOUTECS, HAIIPUMED, B TOM CIIydae, €CJIM YYaCTHUKH IPOLEAY PBI
MeJlHalliu, KoTopas 110 BCEM IapaMeTpaM sBIIETCs BHYTPEHHEH, paau yno0cTBa 10-
rOBapHBAIOTCS IPOBECTH €€ 3a PyOEIKOM, HO IIPU 3TOM HE XOTAT, YTOOBI OHA CUUTANACh
«MEXITYHAPOTHOW».

Medxcoynapoonviil xapaxmep mMeOuayuu U MUpoB8020 CO2NAULCHUS]

43. Crnexyer oOparuTh BHUMaHUe, 4TO B pa3zaeiie 2 (MyHKT 2 ctarbi 3) U pasznene 3
(myHkT 4 cTarbu 16) naHBl ABa pa3HBIX OMPEACIICHHUS MOHATHUS «MEXTYHapO THBIN,
YTO 00YCJIOBJIEHO KOHICTITYaJ bHBIMU Pa3IdYMsIMA MEXIY KPUTEPHUSIMH, TI0 KOTOPBIM
omnpenenseTcs MEXKIYHAPOIHBIM XapakTep MeJUallid W MHPOBBIX COTJIAIICHHUHA
(A/CN.9/943, n. 10). HeoOxomuMOCTh B JIBYX ONpENICNCHUSAX OOBACHIECTCS TEM, 4TO
MEXyHapOIHAsl MEJUAIMs HE BCETa 3aKaHYMBACTCS TOCTHIKCHUEM «MEXITYHapO-
HOTO» MHPOBOTO COINIAIIeHUs. MeXIyHapOAHBIH XapakTep MHPOBOTO COTVIAIICHHUS
TOJJIC)KUT OTIPE/ICTICHUIO HA MOMEHT 3aKIIIOUEHHS CaMOTO COTJIAIICHHUs (2, HApuMep,
HE Ha MOMEHT 3aK/IIOYEeHHS cornmameHus o meauanun). [lockonbky B pasmene 3 pedb
UJET TOINBKO O «MEXKyHAPOIHBIX» MHPOBBIX COTJIAIMICHUSIX, OBIJIO COYTCHO HYXHBIM
OTpeJIeNTh, KaKHe MUPOBBIEC COTTIAIICHUS SBIBIIOTCSI MEXAyHapOAHBIMU, U MPOBECTH
pasim4are MeXIy MeXAyHapOoJaHOW Meaualeil u MexayHapoaHbIM MUPOBBIM COTJIa-
IICHUEM.
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44. Hecmorps Ha pa3nuyus B COAEPIKAHUU MOHATHS «MEXIYHapOIHBIN», Tocynap-
CTBa, IPUHUMAIOIINE 3aKOHOATebCTBO Ha OCHOBE THUIIOBOTO 3aKOHA, BOBMOXHO, I10-
JKENAloT NPUHATH €JUHOE OTpeieJeHue JaHHOTO TepMUHA (CM. CHOCKY 7 K cTarbe 16)
(A/CN.9/934, . 121-127).

Cumyayuu, ko2c0a cmopoHvi 00s3aHbl NPpUdecHymb K Meouayuu

45. B TumnoBoM 3aKOHE YYHTHIBAETCS TOT (PAKT, UTO, XOTSI MPOIIETypa MeIHAINN Ha-
CTO HAYMHAETCS 110 COTJAIMICHIIO CTOPOH IOCTIe BOSHUKHOBEHHUS CIIOPa, OBIBAIOT CITy-
9ay, KOTAa CTOPOHEI B CHIIY Pa3JIMIHBIX OOCTOSTEIECTB MOTYT OBITH OOS3aHEI TIpea-
NPHUHATH TOOPOCOBECTHYIO MOMBITKY Ppa3peIlnuTh Pa3HOITIACHS IMyTEM MeIHalliH.
K TakuM BO3MOXKHBIM OOCTOSTENHCTBAM OTHOCHTCS 1OOPOBOIBHOE NMPHHATHE CTOPO-
HAaMH COOTBETCTBYIOIIETO 00A3aTeIbCTBA 10 BO3HUKHOBEHHS CHOpPa MO0 HAIMYHE B
3aKOHOZIATEILCTBE HEKOTOPBIX CTPAH IOJIOKEHHUH, OOSA3BIBAIONINX CTOPOHBI IPHOETaTh
K MEAHMAaIuy B ONPEAETICHHBIX CIydasx JHOO pa3pelIalonX Cyabe WM CyaeOHOMY
JOIDKHOCTHOMY JUIly PEKOMEH0BaTh U Ja)e MPEeANUChIBaTh CTOPOHAM BOCIOMbB30 -
BAaThCsl MpOLEAYpOIl Meauanuy, mpexiae 4eM MpoAoDKaTh cyaeOHoe pa3duparellb-
cTBO. B TunosoM 3akoHe BOIPOC O MOJOOHBIX 003aTeNbCTBAX U CAHKLUAX, KOTOPHIE
MOXET IOBJIEYb 32 cOOOM MX HEBBINOIHEHHE, HE paccMarpuBaeTcs. PerymuposaHue
3TUX BONPOCOB 3aBUCUT OT IPUHIIUIOB TOCYJapCTBEHHOMN MONMUTUKH, KOTOPBIE C TPY-
JIOM IOAJAIOTCS COTJIACOBAHMIO HA MUPOBOM YpOBHE. THIIOBOM 3aKOH MCXOAMT U3
TOTO, YTO HpoleccyaabHble 0COOCHHOCTH MPOLEAYPhl MEUAIMU U HEOOXOIUMOCTh
IpeIyCMOTPEHHBIX 3aKOHOM 3aIIUTHBIX Mep (Hampumep, MOJIOKEHHUS O HEJOIyCTH-
MOCTH HEKOTOPBIX J0Ka3aTesIbCTB, NMPEAyCMOTPEHHbIE B cTarbe 11), HE 3aBHCAT OT
TOTO, 00y CJIOBIICHO JIM YYacTHE CTOPOH B MEJUALUHU PaHEE JOCTUIHYTOH TOTOBOPEH-
HOCTBIO, IOPUAHYECKAM OOs3aTEILCTBOM WJIM MpeanucaHueM cyjaa. UtoObl He OBLIO
HUKAaKNX COMHEHHI HacueT NMPUMEHMMOCTH THIIOBOTO 3aKOHAa B MOJOOHBIX CHUTYa-
IUSIX, B IIYHKTE 6 IPEIyCMOTPEHO, YTO pa3fei 2 MPUMEHIETCS HE3aBHCHMO OT TOTO,
IPOBOAUTCS JIM MEIUAIHS 110 COTTAIICHUIO CTOPOH, B COOTBETCTBUH C IOPUANICCKAM
00s13aTebCTBOM WITH TIO MPEJIOKCHUIO Cyla, apOUTpaska MM KOMIETEHTHOTO TOCY-
JapCTBEHHOTO OpraHa.

46. Ilpu npuHATUN 3aKOHOJATENLCTBA HA OCHOBE THUIIOBOIO 3aKOHA HE PEKOMEH]Y-
€TCsl OTYCKarh MOJIOKEHUS IyHKTa 6 CTarbu 3, Ja)ke €clii B MPUHUMAIOLIEM 3aKOH
roCyJapcTBe BOMPOC 00 y4acTHH B MEIHAIMH ITOJJHOCTHIO OCTaBJICH HA YCMOTPEHHE
CTOPOH. B mojj00HOM cuTyaluu JaHHOE TIOJIOKEHUE HY)KHO JUIl YTOYHEHHS TOTO, YTO
TunoBoii 3aK0H MPUMEHSIETCA B Cllydae, €CJIM CTOPOHBI Ha9alu MPOLEaypy MeAHAITII
B COOTBETCTBHH C HOPMaMH JTAaHHOTO FOCYAapCTBa, HO BO MCIIOJIHEHHUE FOPUIN YECKOTO
00513aTeNbCcTBa, BBITCKAIOIIETO W3 TPEOOBAHWHW HMHOCTPAHHOTO 3aKOHOMATEIHCTBA
00 U3 MPOCHOBI HHOCTPAHHOTO CY/1a WM YUPEKICHUS.

Bozmoorcnvle ucknrouenus uz C¢epbl npUMeHerusl S’aKOHOOClme/leI’}’lG(l,
npuHuUMaemozo Ha ocHoee Tunoeozo 3axoHna

47. IlysHkT 7 npenocTaBisieT rocyAapcTBaM, IPUHUMAIOLIUM 3aKOHOJATeIbCTBO Ha
ocHOBe THIOBOTO 3aKOHAa, BO3MO)KHOCTh MCKIIIOUUTH OIPEJEICHHbIE CUTYAIlUH W3
chepnl mpumeHeHus pasnena 2. OQHAKO MPU TOJIKOBAHUU MyHKTa 7 CJIEIYeT UMETh B
BUY, UTO IPUMEHEHHE pa3jiesia 2 B JMOOOM U3 CydaeB, IEPEUUCIICHHBIX B MyHKTE 7,
HE MCKIIIOYAETCS], €CJIM CTOPOHBI JOTOBOPUIIUCH O IPUMEHUMOCTH TMOJOKEHUH 3TOTO
pasmena cornacHo MyHKTY 4. B mogmyHskTe (2) mpexycMoTpeHo, 9To U3 cephl Ipu-
MeHeHus1 paszena 2 THImoBOro 3aK0Ha NCKIFOYAOTCS CIy4yan, KOTa MOMBITKY Meaua-
IIUH TPEINPUHUMAET CYIIbs WM apOUTp B MpoIiecce paccCMOTpeHus cropa. Takas 1mo-
MBITKA MOXKET OBITH MPEINPHUHATA JIMOO 1O MPOCKOE yYACTBYIOIIUX B CIIOPE CTOPOH,
00 B TOPSIKE OCYHIECTBICHHS NPEPOTATHB M IHUCKPEIMOHHBIX IOJHOMOY MU
cynpu. Mckmodenne, mpexycMOTpeHHOE B MOAMYHKTE (a), OBIJIO COYTCHO HEOOXOIH-
MBIM I TOTO, YTOOBI N30€KaTh JIMIITHUX MPOTUBOPEUUH ¢ NEHCTBYIONIMMH IpOIleC-
CyaJbHBIMH HOpMaMmH. B To ke Bpems cielyeT OTMETUTb, YTO THIIOBOH 3aKOH He
UMEET LIeJIM YCTaHOBUTD, BIPABE JIU CyIbs UM apOUTP MPOBOAUTH MEIMALIUIO B XO/I€
cyneOHOro i apOUTpakHOTO pa3duparenbcTBa. B HEKOTOPBIX MPaBOBBIX CHUCTEMaX
apOUTp MO JOTOBOPEHHOCTH CTOPOH MOXKET BBICTYNIUTh B POJIM MEAMATOPA U IPOBECTH
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COOTBETCTBYIOIIYIO IPOLIEAYPY, TOTAA KaK B IPYTHX TaKas MPaKTHKA CYUTAETCS HEIO-
nyctumoit’®. B ciydasx, Korja Meanalus MpOBOAUTCA MO STUA0H cyaeOHOro yupe-
JKIICHUS, HE BCETNa SICHO, MIPOUCXOANT JIM OHA «B XOIE CYyACOHOTO... IPOU3BOICTBAY.
Bo uzbexanne HeoNmpeaeNeHHOCTH B 3TOM BOIIPOCE rOCyJapCTBO, MPUHUMAIOIIEE 3a-
KOHOZIATeJILbCTBO Ha OCHOBE THUIMOBOIroO 3aKOHA, BO3MOXHO, NOKEJIAeT MOSACHUTH B CO-
OTBETCTBYIOIIEM 3aKOHOAATCIBHOM AaKTe, MPUMEHSCTCS JU paslesl 2 K MeIUalluy,
MPOUCXOIALICH B TaKuX oOcToATenbcTBax, wii HeT. [loqnyHkr (b) ykaspiBaeT Ha ToO,
YTO MIPUHUMAIOIIEE 3aKOH rOCyJapCTBO MOXKET MPEAYCMOTPETH TAKXKE JPyTUE UCKIIIO -
yeHus u3 ceprl npumeHeHus. Hanpumep, npuHuMaroiee 3aKOH rocyJapCcTBO MOXKET
MOAYMaTh O TOM, YTOOBI HCKIFOYUTH U3 chepbl MpUMEeHeHus pasaena 2 Tumosoro 3a-
KOHA MEJIMAIMIO TI0 KOJUIEKTUBHBIM TPYIOBBIM CIIOpaM MEXIy paOOTHHUKaMu U pabo-
TOAATENIMU C yYE€TOM TOTO, YTO B HEKOTOPBIX CTpaHaX Uil yPETYIUPOBaHUS TaKUX
CIIOPOB MOTYT OBITH CO3/IaHBI 0COOBIC MEXaHU3MbI MEJIUAIIUH, B OCHOBE KOTOPBIX MO-
TYT JIe)Karb MHbIC PHHIUIHAIBHBIE COOOpaXCHH, YeM B OCHOBE THIIOBOTO 3aKOHA.
B kauecTBe pyroro npumepa BO3MOXKHBIX HCKIFOYCHHNA MOXXKHO Ha3Barh CIIydad IpO-
BEJICHUSI METHAIIUHU CyJeOHBIM TODKHOCTHRIM JiioM (A/CN.9/WG.I/WP.113/Add.1,
cHocka 5, 1 A/CN.9/WG.I/WP.115, m. 7). [lockonbKy TOpSIOK MPOBEICHUS MeIHa-
UM TIOX STUAOU CyHeOHOTO YUPEKACHUS OIpelNesIeTCS PErlaMeHTOM Cyaa, a BO-
IPOCH IOPUCIUKINN HAIMOHAJBHBIX CyT0B B THIIOBOM 3aKOHE HE pacCMarpUBaroTCs,
TO MOOOHBIE CITyYal MOXKET OBITh TAKXKE YMECTHO HCKIIOYUTH U3 CEepPBl IPUMESHEHHS
pasnena 2.

Hpu/vleHeHue Meduauuu 68 MHO2OCMOPOHHEM KOHmMeKcme

48. Kak moka3pIBae€T OMBIT HEKOTOPBIX MPABOBBIX CHUCTEM, THIIOBOM 3aKOH MOXET
OBITh TAKXKE TOJIE3EH U COACUCTBISI BHECYACOHOMY YPETYIHPOBAHUIO CIIOPOB C y4a-
CTHEM HECKOJIBKHX CTOPOH, 0COOCHHO KOTJ[a OHM 3aTParvBaloT ICIbIH KOMIUIEKC HH-
TEPECOB U CIOPHBIX BOIIPOCOB M HOCSIT CKOPEE MHOTOCTOPOHHUMN, YEM IBY CTOPOHHHUIA
xapaxkrep. Komuccust orMernia, 4To MeauaIus yCIenHo MPUMEHSIETCS IS pas3perie-
HUS CIIOKHBIX CIIOPOB C YU4acTHEM HECKOJIbKUX CTOPOH.B kauecTBe HarmsigHOTO MpH-
Mepa MOXKHO NPUBECTH CHOPHI, KOTOPblE BO3ZHUKAIOT B IpoLiecce NMPOU3BOACTBA IO
JleJly O HECOCTOATEIbHOCTU MWJM PELICHHE KOTOPBIX NPUHIMINAIBHO Ba)XXHO I
IpEeIOTBPANICHUS BO30OYKICHUS TAaKOTO IPOU3BONCTBA. [10100HBIE CTOPHI MOTYT OBITH
CBS3aHBl C yPETYIMPOBaHUEM CHOPHBIX BOIPOCOB MEXAY KPEAUTOPaMU WM LEJIbIMU
KareropusMu KpeIUTOPOB U JODKHUKOM MO0 MEXAY pa3HbIMHU KPEAUT OpaMU U 4acTo
OCJIO)KHAIOTCSI HAIMYUEM CHOPOB C JOJDKHUKAMH MM KOHTPAareHTaMH HECOCTOSITENb -
HOTO A0bKHUKA. CHOpHBIE BOIPOCH MOTYT BO3HHMKATh, HAIpUMED, B CBA3U C COHEp-
JKaHHEM IUJIJaHa PeopraHu3aldy HECOCTOSTENIbHOW KOMIAaHWU; TPeOOBaHUAMU O pac-
TOPIKEHUU CIIEJIOK B CBSI3U C OOBUHEHUSIMU B TOM, YTO KOMY-TO M3 KPEAUTOPOB OBLIO
O0Ka3aHO NPEANOYTEHHUE; & TAKXKE B CBSI3U C PA3HOIJIACHIMU MEXKAY YINpPAaBILSIIOIINM B
JIeJIe 0 HECOCTOATENBHOCTH M KOHTPAareHTaMM JODKHUKA T10 IOBOAY MCTIOMHEHMS WU
TPEKpaIIeHHs] JOTOBOPOB M BBIIIATHl KOMIIEHCAIIUM B 3TOM clydae .

Ynomunanusa o crarbe 3 B 1okymenrax FOHCUTPAJI

Oguyuanvhvie omuemsot I enepanvhoti Accambneu, cemvoecsim mpemos. ceccusl,
Jononnenue Ne 17 (A/73/17), n. 54;

Oguyuanvuvie omuemsi Ienepanvhoil Accambneu, namooecsim cedbMasl ceccus,
Jlononnenue Ne 17 (A/57/17), nm. 15,18, 22-27,135-140,152wu 173-177;

A/CN.9/934, mm. 121-130;
A/CN.9/861, . 36-50;
A/CN.9/867, mm. 93-101;
A/CN.9/WG.II/WP.195, mm. 7-12;
A/CN.9/WG.IVWP.205, m. 40;
A/CN.9/506, mm. 15-17;

19 .
Oguyuanvuvie omuemol Ienepanvhoii Accambneu, namvoecsim cedbmas ceccus,

Jononnenue Ne 17 (A/57/17), nm. 26 u 152.

20 Tam e, . 173-177.
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A/CN.9/WG.II/WP.115, mpumewanns 1-7u 12-13;
A/CN.9/487, nm. 88,90-99, 105-109;
A/CN.9/WG.II/WP.113/Add.1, cHocku 3—6 u 9-10;
A/CN.9/485, mn. 117-120;

A/CN.Y/WG.I/WP.110, mm. 89-90.

Crarba 4. U3MeHeHHe 10 T10TOBOPEHHOCTH
Teker crarbu 4

3a UCKITIOYEHHEM TIONOXKEHUI MyHKTa 3 CTarbu 7 CTOPOHBI MOTYT JIOTOBO-
pUTHCSA 00 UCKIIOYEHUN WM W3MEHEHHH JIOOOTO M3 TOJNOKEHUH HACTOSIIETO
paszena.

KomMenTapun k crarbe 4

49. UYroObl momuepkHyTh 0c000€ 3HaUeHHEe, KOTOPOE MPHUIaeTCs MPUHIUITY aBTOHO-
MHU BOJU CTOPOH, JaHHOE MOJIOKEHUE BBIHECEHO B OTAEIBbHYIO CTaThI0, IPUMEHUMYO
KO BceMy paszeiny 2. BxmroueHne 3Toro HojloKeHnsT IPHU3BAHO OTPA3UTh MBICIE O TOM,
YTO KOHUENIHMS MEIUAIMH MOJHOCTBIO 3aBHCHUT OT BONH cTOpOH. [lomoOHas dopmy-
JMPOBKA TAKXKE CIyXXHT IS TOTO, YTOOBI MpUBECTH THIOBOI 3aKOH B OOJbIIEE COOT-
BercTBHe ¢ aApyrumu gokymeHTamu FKOHCUTPAIJIL (manpumep, crarbein 6 KonBenuu
Opranmsanun O0bpennHeHHBIX Hanuit o 1oroBopax MekayHapOoIHOH Ky TN -IIP O 1
TOBapoB, crarbeit 4 Tunosoro 3akoHa FOHCUTPAJI 06 anekTpOHHON TOPTOBIIEC U CTa-
thelr 5 TumoBoro 3akoHa FOHCUTPAJI 006 amekTpOHHBIX moAmucsx). M3noxeHue
IPUHLKIA ABTOHOMUU BOJIM CTOPOH B OTJIE€JIbHOM CTarbe TalKe MO3BOIET M30eXkaTb
HEOOXOIMMOCTH MOBTOPSTH €T0 HECKONBKO pa3 MPUMEHHUTEIHHO K Pa3HBIM ITOJIOKE -
HUsM pasgena 2 (A/CN.9/WG.II/WP.115, npumeuanue 14). Crates 4 3akperiser
IPUHLUI aBTOHOMUHU BOJIM CTOPOH, IPEJOCTABIIASA UM BO3MOKHOCTh JOTOBApUBATHCA
MOYTH O BceM BonpocaM. OHaKO ATOT NPUHLMII HE PaclpOCTPaHIeTCs Ha MOJNOXKeE -
HUS MYHKTa 3 cTarbu 7, TpeOyIolero oT MeIuaropa nposiBiIsITh HENPEeB3ATOEe OTHO-
LIEHHE K CTOpOHAaM. AHaJOTHYHBIM 00pa3oM, HNOCKONbKY CTarbsi 4 NpUMEHSeTCs
TOJIBKO K MOJIOKEHUSAM paszenia 2, BO3MOXKHOCTh BHOCHTH Pa3HOOOpa3Hble U3MEHEHUS
M0 TOTOBOPEHHOCTH CTOPOH KacaeTcsl TONBKO MOJIOKEHU 3Toro pasznena. B orHole-
HUM K€ paslena 3, MOCBAIMICHHOTO NPHUBEICHUIO B MCIIOJIHEHHE MUPOBBIX COTJALIe-
HUH, JOCTUTHYTBHIX B pe3yisTare MeAWalWd, NPUHIMI aBTOHOMHU BOJIM CTOPOH HE
JIEUCTBYET.

VYnomunanusa o crarbe 4 B 1okymenrax FOHCUTPAJL

Oguyuanvhvie omuemvl [enepanvHoii Accambneu, cemvbOecsam mpemvs cecCus,
Jononnenue Ne 17 (A/73/17), n. 53;

Oguyuanvrvie omuemsi I enepanvroii Accambneu, namvoecam cedbMas ceccus,
Jlononnenue Ne 17 (A/57/17), . 30-31,127-134u155;

A/A/CN.9/934, m. 131;
A/CN.9/WG.II/'WP.205, . 44;
A/CN.9/506, . 51 u 140-144;
A/CN.9/WG.II/YWP.115, npumeuanue 14;

A/CN.I9/WG.IVWP.110, . 87.

Crarbsa 5. Hayasio npoueaypsi Meauauuu’

Teker crarbu; 5

1. TIlpoueaypa menuanuy B OTHOIIEHHWM BO3HMKIIETO CIIOpa HaYMHAETCS B
JIeHb, KOT/Ia CTOPOHEI B CIIOPE COTNAINAIOTCS 0OpaTHTHCS K MPOLEAype MeIna-
LUH.

2. Ecma cTopoHa, koTopas npejiokuia Ipyroid CTOpoHe 00paTuThCs K MeIU-
aluy, He Moy4aeT COOOIEHHs O MPUHATUU TpeajiokeHus B TedeHue 30 gHei
CO JHS HampaBleHUs TaKOTO MpEJJIOKEHUS WIM B TEUEHHE HHOIO CpOKa,
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YKa3aHHOTO B MPEJJIOKCHUH, TO OHA MOXKET pacCMaTpHBarh OTCYTCTBHE OTBETa
KaK OTKJIOHEHHUE MpeIJIOKeHUs 00 00palieH!y K MeTUAIIUH.

CHocka

4 Jl1s1 rocynapcTB, KOTOpBIE, BOBMOKHO, IOKEIAIOT MPUHSATH MOJ0KEHHE O IMPHOCTAaHOBICHUH

TEYEHHSI UICKOBOM JJABHOCTH, MPEIJIAraeTcs CIACAYIOUMH TEKCT:
Crates X. [Ipuocmanosnenue mevenus uckogoii 0agHOCmu

1. Hauano mpouenypsl MeUallMy NPUOCTAHABIMBACT TEUCHUE MCKOBOM TaBHOCTH B
OTHOIICHUU TPeOOBaHMS, SBISIONIEIOCS MPEAMETOM MEIHAIlUU.

2. Ecmm mpouenypa MeAHaIMy 3aBepuiacTcs 0e3 MHPOBOTO COTNIALICHUS, TO TEUCHUE
CpOKa MCKOBOW TaBHOCTH BO300HOBISIETCS ¢ MOMEHTA MpEKpalleHus Meananuu 0e3
MHPOBOTO COTJIALIICHHSI.

KommeHTapuu k crarbe 5
Jleticmeue cmamou 5

50. B crarbe 5 paccMmarpuBaeTcsi BOIIPOC O Hauajie Mpoueaypsl Meauanuu. [lpunn-
Mmasi TunoBo# 3akoH, Komuccust pemmmna, 4To MyHKT | 3TOM cTarbu HY)XKHO COTJACO-
Barb ¢ MyHKTOM 3 ctarbi 1. Takas HEoOXOOUMOCTh ObLIa MPOAMKTOBAaHA TEM OOCTOs-
TEJIBCTBOM, YTO MEIHMAIHSI MOXKET MPOBOIUTHCS 0 MPEAJIOKECHHIO, TPEAMUCAHUIO WIH
PEKOMEH/IaIIMM OpTaHa, 3aHUMAIOIIETOCs yPEeryJupOBaHIEM CIIOPOB, HAIPUMED Cy/a,
apOuTpaka WIM KOMIIETEHTHOTO TOCYIapCTBEHHOTO yupexacHus. Crarbs 5 mpeny-
CMarpuBaeT, 4TO MEAUAIMS HAYWHAETCSI C TOTO MOMEHTA, KaK CTOPOHBI B CIIOpE pe-
IIAI0T Ha4arh COOTBETCTBYIONIY IO poteaypy. CMBIC 3TOTO MOJIOKEHUS 3aKIII0YAETC 5
B TOM, YTO JIaK€ €CIIH JIOTOBOP COJACPKUT TpeOoBaHKe 00 0OpameHH: CTOPOH K Me-
JIUanuy MO0 CyJ Wi apOUTpax MPEaIUChIBAET CTOPOHAM 00paruThes K TaKo# mpo-
1eaype, OHa HE HAaYHETCs JI0 TeX I0p, TOKa CTOPOHBI Ha 3TO He cornmacsatcs. B Tumo-
BOM 3aKOHE TOA00HBIE TpeOOBaHUS U TMOCIEACTBHSI WX HEBBIMOIHEHHUS CTOPOHAMH
WM OTHOW M3 CTOPOH HE paccMmarpuBaroTcs (cm. 1. 45).

CI’!OCO6bl, KOmMopbiMU CMOPOHbL MO2Ym CO2nacCumsCs Ha 06pameHue K Meduauuu

51. O6mas (opMyIHpPOBKa «JI€Hb, KOTa CTOPOHBI B CIIOpE COoTiamaimTcs obpa-
TUTBCS K MPOLENype MeAHalni» IPU3BaHa OTPa3UTh TO OOCTOATENHCTBO, YTO CTO-
POHBI MOTYT COTJIAIIATLCS Ha OOpalleHne K MeTHalluK pa3HbIMU criocobamu. Hanpu-
Mep, OTHA U3 CTOPOH MOXKET NMPHUHATH MPEIOKEHHE JPYyTroi CTOPOHBI 00 oOpameHnn
K MEaHualuu, 6o 00e CTOPOHBI MOTYT HNPHUHATH NPEIJIOKEHUE, NPCANNCAHUEC WA
PEKOMCHIALHIO Cy/a, apOUTpaka WM KOMIIETEHTHOTO roCyJapCTBEHHOTO OpraHa.

52. B nmyHkre 1 cTarbu 5 TOBOPHUTCS O COTJIANICHUH «O0OParuThCs K MpOLEaype Me-
JUANNN, BOIPOC KE 0 MOMEHTE 3aKIIOUCHHS TaKOTO COIJIAIICHUS] OCTAaBJICH 33 pPaM-
kaMi THUITOBOTO 3aKOHA W TOAJICKUT PEIICHUI0 HA OCHOBAHHMU WHBIX 3aKOHOATEIIb-
HBIX HOPM. B KOHEYHOM cueTe BOMPOC O TOM, KOTJIa CTOPOHBI JOCTHUIIIM TAKOTO COTJIa-
IIeHMsI, SIBIsIeTCS BonpocoM gokasbiBanus (A/CN.9/506, n. 97).

Cpox npunsmus npeonoxceHus 06 0bpaweHuu K Meouayuu

53. B myskTe 2 npeayCcMOTPEHO, UTO CTOPOHA, HAIIPpaBUBIIIas APYyrol CTOPOHE Ipe-
JIOKEHHE OOpaTUThCSA K MEAUAlMU, MOXKET CUUTATh €ro OTKIOHEHHBIM, €CIIM JApyras
CTOpOHA He NpHuHsuIa ero B TedeHue 30 aHEN ¢ MOMEHTa OTIPABKH WJIM B TEUECHHE
WHOTO yKa3aHHOTO B HeM cpoka. CpoK oTBeTa Ha NpeJiokKeHHe 0OparuThes K Meiua-
uuu orpanudeH 30 nHsIMH, Kak mOpeaycMorpeHo COIVIACUTENbHBIM pPErjlaMeHTOM
FOHCUTPAJIL. Oxnako 3TO Cpok OOyCJOBJIE€H OTCYTCTBHEM WHOW OTOBOPEHHOCTH,
YTO MO3BOJACT 00CCIEUNTh MaKCHUMAJIbHYI0 TMOKOCTB M peajn30Barb MPUHIIMII aBTO-
HOMMH BOJIM CTOPOH B OTHOLIEHMH MOPSAKA Hadana MpoLelypbl MEAHALIUY.

54. B cBsA3U ¢ TyHKTOM 2 MOXET BO3HMKHYTh BOIIPOC O €r0 NPUMEHUMOCTH B CUTY-
aluy, KOTJa CTOPOHBI IPEBaAPUTEIHFHO JOTOBOPUIIMCH O pPa3pelIeHnd OyayIuX CIIo-
pPOB MyTeM MeJualliH, a Mociie BO3HUKHOBEHUs CIopa OJHA U3 CTOPOH Oonblie He
JKeJaeT TIoNb30Barbecsi  3ToiMl mpoueaypoil. CyTh Bompoca COCTOMT B TOM,
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MPEIOCTABISIET JIU MYyHKT 2 TaKO¥ CTOPOHE BO3MOKHOCTE OTKA3aThCsl OT CBOETO JIOTO-
BOPHOTO 00s13aTeNbCTBA, MPOCTO HE OTBETUB Ha MPEINIOKEHHE 00paruThCs K Meaua-
uu B Tedenue 30 gueil. B xone nonroroBku THIIOBOTO 3aK0HA OBLIO pEIIEHO HE pac-
CMarpuBaTh B HEM MOCIEACTBUNA HECOOMIONEHUSI OJHOM M3 CTOPOH COTNAIICHUS O Me-
JUAIH, OCTAaBUB HTOT BOIPOC 332 paMKaMH THIIOBOTO 3aKOHA JIJIA peLIeHHs Ha OCHO-
BaHUM OOLIMX HOPM 00sI3aTeNIbCTBEHHOTO MpaBa. TakuM 00pa3om, Leip MyHKTa 2 co-
CTOUT B TOM, YTOOBI 00ECIIEYUTH ONPEEIEHHOCTh B CUTYalllH, KOT/1a He SICHO, XKeJlaeT
T OHA U3 CTOPOH oOpamarbca K Meauanuu (IIyTeM OIMpeAelieHHs MOMEHTa, KOTIa
MOTIBITKY MPHOETHYTh K MEIUAIIMM MOXXHO CUUTaTh 0e3yCIEeIIHOH), He3aBHCHMO OT
TOTO, SIBJIETCS JI HEXeJlaHHe Yy4acTBOBaTb B MeJIHALMU HApyIIEHUEM COTJIAIIEHUS O
ME/IMAIMH COTJIACHO OOIIMM HOPMaM 00s3aTeIbCTBEHHOTO npaBa’l,

Om3vig npedaodcenus 06 obpawjenuu K meouayuu

55. B crarbe 5 He paccMarpuBacTCs CUTYAIHs, KOTIa MpeaioKeHne 06 odparieHnn
K MeJIUallMi OT3BIBAETCS IOCIE TOTO, KAK OHO OBUIO clejaHo. B xome pabGorsl Hax
THITOBBIM 3aKOHOM B HETO IIPEJIAraioCh BKIIOYUTh OTIEJIBHOE ITOJIOKEHHE O TOM, 4TO
CTOpOHA, MHUIIMMPOBABILAS [IPOLEAYPY MEAHALIUH, BIPaBE OTO3BaTh MIPEIJI0KEHUE 10
TOTO0, KaK OHO Oy[eT PUHSATO, OJHAKO B UTOTE OBLJIO PEIIEHO, YTO TAKOE MOJOKEHH €
OyJeT U3UIIHAM C YYETOM HAIMYHUSA y 00EHX CTOPOH BO3MOKHOCTH B JIOOOE BpemsI
MPEKPaTUTh MPOIeAypy cornacHo moamyHkTy (d) crareu 12. Kpome Toro, Ob110 CO-
YTEHO, YTO BKIFOUCHHE IMOJIOKEHHUS 00 OT3BIBE MPEIOKEHUSA O MEAHAINU OyJIeT He-
OTIpaBIaHHBIM BMEIIATEILCTBOM B cepy ACHCTBHS HOPM, PErYIHPYIOMIMX MOPSIOK
3aKIIOUEHHS JJOTOBOPOB, B PE3YJBTaTe YCTAHOBICHUS HOBBIX MPABHJI OTHOCHTEIBHO
TOTO, PU KaKUX YCJIOBHUAX MOXKET OBITH OTO3BAHO MPEIJIOKCHUE UM coTacue obpa-
TUThCA K Menuamun (A/CN.9/WG.I/WP.115, m. 17).

@akyﬂbmamueHoe nojnodicerue 0 npuocmaHoe1eHuU medeHus UCKOBOT OABHOCU

56. B cHOCKe K 3arojioBKy CTarbd 5 (CHOCKa 4) COAEpIKUTCS TEKCT, MpeIHa3HayeH-
HBII [ IpUMEHEHHs1 Ha (DaKy/IBTaTHBHON OCHOBE rocyJapCcTBaMH, KOTOpPbIE ITOXKe-
JAIOT BKIIOYUTH COOTBETCTBYIOIIEE MOJIOKCHUE B MPUHIMAEMOE 3aKOHOJATCIIHCTBO .
B xozne noxroroBku THMOBOTO 3aKOHA pa3BepHYIACh JUCKYCCHS O IeJiecO00pa3sHOCTH
BKJIIOYCHHS B HETO €AMHOOOPA3HON HOPMBI O TOM, YTO HAYAJIO IPOIETyPBI MEIHALIUH
IpEepHIBaeT TEICHUE CPOKA MCKOBOW U MOTACHTENHHON TaBHOCTH B OTHOWICHHUHU Tpe-
0OBaHUIA, SBIIOIIUXCS MIPEIMETOM MeIHAINH. B KOHeYHOM HTOTE OBLIO PEUICHO H3-
JIOXKHUTH ITO MOJIOKEHHE B CHOCKE K CTaTbe 5 U1 MPUMEHEHUS TOCYIapCTBAMH, KOTO-
PBIE TIOKENAIOT €TO TIPUHATE, Ha (aKy/IsTaTuBHON ocHoBe (A/CN.9/506, . 93-94)%,
B cinyuae mpuHATHS 3aKOHOAATENIHCTBA Ha OCHOBE NPOCKTa CTaThM X TOCyIapcTBa,
BO3MOXHO, MOKENAIOT YCTAaHOBHTH TpeOOBaHWE O TOM, YTOOBI 3aBEpIICHUE ITIPOIIE-
Iypbl 0pOPMISIIOCs B NMHCEMEHHOM BHZAE, a B 3TOM ClIydae — YTOOBI 3asBICHHE O
Havaje MpoIeayphl MEIHAINN TAaKXKe COCTABILUIOCH B MICEMEHHOM dopme (cM. 1. 86
nmwke)?. TocynapcTpa, IPUHUMAIOLIKE TIOJOKEHHE O MPHOCTAHOBICHUH MCKOBOM 11aB-
HOCTH Ha OCHOBE MPOEKTa CTaThbH X, BO3MOKHO, TAKKE MOKENAIOT MOAYMaTh O TOM,
4T0OBI JOOABUTH B 3aKOH JOIMOIHHUTEIBHBIC TTOJOKEHHUS C IENBI0 TOYHEE ONPEACIUTh
CoZIepKAHUE MOHATHUS «METHALND). DTO MOXKET IOTPEOOBATHCS MO TOW MPUYHHE, YTO
B THIIOBOM 3aKOHE OBLIO PELICHO aTh MIMPOKOE OMpPEICICHIE TEPMIHA «MEIUALIH
C Y4eTOM TOrO, YTO 3TO HOHATHE O3HAYaeT MMOKUI MPOLECC, KOTOPBIA B pealbHOMN
JKH3HU MOXKET MPOTEKaTh B Pa3HOW, B TOM YHCJE BEChbMa HeO(pUIIMAIBHON (opme U
NPOBOAUTHCS 0e3 3aKIMOYECHUS MHCBMEHHOTO cornanieHus. Takue MOM0KEHHsS MOTYT
HPUTOIUTHCS PU NPUMEHEHUH HOPM O IPHOCTAHOBICHUH MCKOBOI 1aBHOCTH, KOTO-
pBIe [0 CBOEH MPHUPOJIE IOIDKHBI HOCHTh BECbMa KOHKPETHBIN XapakTep ¢ y4eTOM ce-
PBE3HBIX IOPUIMYECKUX I10CIIEICTBHH, 3aBUCAIINX OT TOTO, MMeJa JIM MeJualus Me-
CTO W eCIM J1a, TO KOTJa OHa Hadangack. [lpu pemeHHm Bompoca O TOM, HYKHO JH
BKJIIOYATh B 3aKOHOJATENBCTBO IIOJIOKECHHE HA OCHOBE MPOCKTA CTAaTbu X, CIEAyeT
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21 .
Oguyuanvuvie omuemor I enepanvroil Accambneu, nsamvoecsim ceobMdas ceccus,

Jononnenue Ne 17 (A/57/17), n. 36.

22 Tam xe.
23 Tam xe, 1. 96.
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UMETb B BUY, YTO B cTarbe 14 TumnoBoro 3akoHa NpenyCcMOTPEHO, YTO J00ast CTOpOHa
BOJIbHA B OJJHOCTOPOHHEM MOPsJIKe BO30YAUTH apOuTpaxHoe wim cyaebHoe pa3dupa-
TEJbCTBO B TOM CJIydae, €Cli 3TO TpeOyeTcs 11 3aIuuThl ee npas. [lockonbky 1momno0-
HBIE JAecTBUA camu 1o cebe He paccMaTpHUBaIOTCS KaK 0TKa3 OT COIJIAIEHHUS O MEeIH-
anuy, Jodas U3 CTOPOH MOXKET TaKUM CIIOCOOOM B OJAHOCTOPOHHEM IMOPSAKE MIPO-
JUIMTH CPOK HCKOBOU JABHOCTH.

Ynomunannsa o crarbe 5 B 1okymenrax FOHCUTPAJI

Oguyuanvrvie omuemvl [ enepanvroii Accambneu, cemvoecsam mpemvs ceccus,
Jononnenue Ne 17 (A/73/17), n. 53;

Oguyuanvrvie omuemvl I enepanvhoti Accambneu, namvoecim cedbmasi ceccus,
Jlononnenue Ne 17 (A/57/17), . 32-37,96 u 156;

A/CN.9/506, mm. 53-56,93-100;
A/CN.9/WG.I/WP.115, npumeuanns 15-17 u 28;
A/CN.9/487, mm. 110-115;
A/CN.9/WG.I/WP.113/Add.1, cHocku 11, 12 u 24;
A/CN.9/485, . 127-132;

A/CN.9/WG.I/WP.110, 1. 95-96;
Coenacumensuviii pecnamenm FOHCHUTPAJI, ctarbs 2;
Ipasuna meouayuu FOHCUTPAJI, crarbu [-];
Kowmenmapuu FOHCHUTPAJI no meduayuu, . [-].

Crartbs 6. Uncsio U Ha3HAYeHHEe MeIUATOPOB
TekeT cTarbm 6

1. Ecim CTOPOHBI HE NOTOBOPUJIMCH O HA3HAYCHUUN ABYX WA Ooree MCcauaro-
POB, TO HA3HAYACTCA OAWH MEAUATODP.

2. CropoHsbl CTpeMATCA OCTUYb COITIacUs MO KaHAUAAType MeAuaropa Wiu
MEJHaToOpOB, €CIIM TOIBKO HE OBIJIO JOTOBOPEHHOCTH 00 MHOI mponenype ux
Ha3HAUEHUSL.

3. CTOpOHBI MOTYT IPOCHUTH COﬂeﬁCTBHH COOTBECTCTBYIOIICTO YUYPCIKACHUA
WM JiMia B CBA3U C HA3HAYCHUECM MEOUATOpPOB. B wacTHOCTH:

a) CTOPOHA MOXET MPOCUTH TAKOC YUPCIKACHNUEC WU JIMIO PEKOMEHIO-
Barb KaHAWAATYPbI JIML, IPUCMJIEMBIX B Ka4€CTBE ME€AHaropa; ujiu

b)  CTOpPOHBI MOTYT JOTOBOPHUTHLCS O TOM, UTO Ha3HAYCHHUE OJHOTO WU
OoJiee MEIUAaTOPOB OCYINECTBISICTCS HEMOCPECTBEHHO TAKUM YUYpEKICHUEM
WJIH JIALIOM.

4.  PexoMeHIys WM Ha3zHayas OTAENbHBIX JHUI[ B Ka4€CTBE Meauaropa, yupe-
JKACHHME WK JIMIO YYUTHIBAET TAKHE COOOPaKeHHUs1, KOTOPbIe MOTYT 00eCTIeYUTh
Ha3zHaYeHHE He3aBUCHMOTO U OECTIPUCTPACTHOTO MEAMATOPa U, T/I€ 3TO YMECTHO,
MPUHUMAET BO BHUMaHHUE IeJIeCOOOPa3HOCTh HAa3HAYCHUS MEAHATopa, SBISIO-
LIErocsl IpakAaHUHOM HMHOTO IOCyJapCTBa, 4€M T€, K KOTOPBIM IPUHAJJIEKAT
CTOPOHBI.

5. B cinyuyae oOpaineHHs K KaKOMY-TMOO JIMIy B CBSI3U C €r0 BO3MOXKHBIM
Ha3HAYEHHEM B Ka4eCTBE MEJMATOPa 3TO JUI0 COOOMAET 0 JIOOBIX 00CTOATEb-
CTBaxX, KOTOPhIC MOTYT BbI3BaTh OOOCHOBaHHBIC COMHCHHS B OTHOIICHUH €r0
OeCIPUCTPACTHOCTH WM HE3aBUCHMMOCTH. Meuarop ¢ MOMEHTa ero HasHade-
HUS U B TEUCHHE BCEH MPOIEAYPHI MeaHAIMK 0e3 MpOMeJICHUsT co00IIaeT CTo-
pPOHaM O JFOOBIX TaKUX 0OCTOSATENLCTBAX, €CJIM OH HE YBEJOMUI UX 00 ATHX 00-
CTOSITEJILCTBAX paHee.
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KommenTrapuu k crarbe 6
Cmanoapmmnoe npasuio

57. B ommuue OT MEXIyHapOAHOTO KOMMEPYECKOTO apOuTpaka, B paMKax KOTO-
pOTO CTaHJAPTHBIM MPABUIIOM SBJIETCA Ha3HauYeHUe Tpex apOouTpoB (cM. crtarbio 10
TumoBoro 3akoHa 00 apOuTpaxke H cTarblo 7 ApOUTPaXHOTO perjaMeHTa
IOHCUTPAJI), npaxkTtuka MeAualMy MOKa3bIBAET, YTO CTOPOHBI OOBIYHO MPEAIOUH-
TalOT, YTOOBI UX CIIOPOM 3aHUMAJCA OAUH Menuarop. [lo 3Toil mpuunHe B cTarbe 6 B
KauecTBe CTaHJapTHOTO IpaBUiIa IPELyCMOTPEHO Ha3HAaUE€HUE OJHOTO MeIHaropa.

Coenauienue cmopou o 8v160pe meduamopa

58. Crarbsi 6 UMeET NENbI0 MOOYIUTh CTOPOHBI CAMOCTOSATEIHLHO JOTOBOPUTHCS O
BbIOOpE Meauaropa. [IpenMyIecTBO TaKoro Mojxo/a, KOra CTOPOHBI CHavasa IMbITa-
I0TCSl TIPUATH K B3aUMHOMY COTJIACHIO MO KaHJUJAType Meauaropa, 3aKiFo4aeTcsl B
TOM, YTO OH OTpa)KaeT KOHCEHCYallbHYI0 MPUPOIY MEIHUAINU U JaeT CTOPOHAM OO0Jb-
WA KOHTPOJIb Ha/I MPOUEAYPOi Meualuy, a CIel0BaTebHO, MOBBIMAET K HEH J10-
Bepue. XOTs MPH NMOATOTOBKe THUIOBOTO 3aKOHA BBICKA3bIBANIACh TOYKA 3PEHUs, UTO B
clly4yae Ha3HAYCHUS HECKOIBLKUX MEIUaropoB KaHAUAATypa KaKJIO0ro U3 HHUX JIOIDKHA
COTJIACOBBIBATHCS BCEMH 3aMHTEPECOBAHHBIMUA CTOPOHAMH, YTOOKI HE CO3/IAJIOCH OITY-
IICHUS TIPEB3ITOCTH, BO300/1a1a]l0 MHEHHE, YTO OOJiee MPAKTUYHBIM pelIeHUEM Oy-
JIeT MPEJOCTABUTh KaX 0¥ CTOPOHE MPABO HA3HAYHUTH MO OJJHOMY Meauaropy. Takoi
MOJIXOJ] TO3BOJIMT OBICTPO HA4Yarh MPOLENYPY MEAHAIMH M MOXKET CIOCOOCTBOBAaThH
YPEeryJIMpOBaHUIO B TOM CMBICJIC, YTO Ha3HAYCHHBIE CTOPOHAMHU MEJUATOPhI XOTS U
OyIyT JeHCTBOBATH HE3aBUCUMO H OSCIIPHCTPACTHO, HO CMOTYT JIyUllle U3JI0KUTD T10-
3UIUM CTOPOH U TEM CaMBIM IMOBBICAT BEPOATHOCTH APY)KECTBEHHOTO ypETryJIMpOBa-
HUs. B cryuae jxe Ha3HaueHHUs TpexX U Ooliee MeIUaTOPOB BCE OCTaJbHBIC MEIHATOPHI,
MOMHMO HA3HAYEHHBIX CTOPOHAMH, JOJDKHBI B IPUHIIMIIC Ha3HAYaThCs 110 JJOTOBOPEH-
HOCTH CTOPOH. Tako¥ MOPSTOK JJOIDKEH CII0COOCTBOBATH YKPEIUICHHUIO TOBEPHSI K IPO-
neaype meauanuu. [lonoxkeHus: cTarbi 6 OTHOCUTEIILHO METUAIIIH MEKIY JBYMS CTO-
pPOHaMH C COOTBETCTBYIOIIMMHU NU3MEHEHHUSIMHU TPUMEHUMBI ¥ K MEJIHAINH C YIaCTUEM
HECKOJIbKMX CTOPOH.

Omcymemaue 002080peHHOCMU CHOPOH 0 8blOOpe Meouamopa

59. Ecmu cTopoHaM He yJajnoch JOTOBOPUTHCA O KAHAUAATYPE MEMaropa, OHU Mo-
TyT 0OparuThes 32 CONCHCTBHEM K YUPEXKACHHUIO WIM TpeTheMy JiIy. B moamyHk-
tax (a) u (b) myHKTa 3 IPEAyCMOTPEHO, YTO TAKOE YUPEXKICHUE WITH JIMIIO MOXET MPO-
CTO Ha3Barh NMEHA PEKOMECHIYEMBIX KaHIHMIATOB JHOO ¢ COTIACHS CTOPOH CaMo IIPo-
U3BECTU HaszHaueHHe. B myHkTe 4 U3JIoKeH psAA NPUHLUIOB, KOTOPBIMHU CIEAYET py-
KOBOACTBOBATHCSI TAKOMY JIMIY WM YUYPEXACHHIO IPU BHIHECEHMU DPEKOMEHIAINi
WIM OCYILIECTBJIEHUM Ha3HauYeHUil. DTH PyKOBOASIIME NPHUHLUIBI IPU3BAaHbI 00ecIie-
YUTb HE3aBUCUMOCTDb H 6CCHpI/ICTpaCTHOCT]) Mmeauaropa.

Pacchblmue T100bIX 060m0)1m€/lb£‘m€, Komopble Mo2cynt 6bl36aNntb COMHEHUS
6 OMHoOWerHuu 6ecnpucmpacmHocmu Meduamopa

60. Ilyskr 5 oOs3bIBacT JIUIO, K KOTOPOMY OOpAamaroTCs MO MOBOXY BO3MOXHOTO
Ha3HAYEHMsI B Ka4eCTBE MeAHMaropa, coo0mars o JIOOBIX 00CTOSATENBCTBAX, KOTOPHIE
MOTYT BbI3BaTh 00OCHOBaHHBIC COMHCHHUSI B OTHOIIICHHH €T0 OECIPUCTPACTHOCTH I
HE3aBUCUMOCTH. 3l1eCh e CKa3aHO, UYTO 3TO 00s3aTeNBCTBO JCHCTBYET HE TOJIBKO C
MOMEHTa O0palleHHs K JHUIy C COOTBETCTBYIONIMM MpPEIJIOKEHUEM, HO U B TCUCHHE
BCel mpoleayphl Meauanuu. B xone moaroroBkn TUIOBOTO 3aKOHA OBLIO TPEITIOKEHO
PaccMOTpETh B paMKax JaHHOTO MOJOKEHHUS BOTIPOC O BOBMOKHBIX MOCTIEICTBHSIX He-
PACKPBITHS COOTBETCTBYIONINX 0OCTOATENBCTB, HATIPUMEP ITyTEM MPSIMOTO yKa3aHUs,
YTO HECOOOIICHNE CBEACHNI HE ODKHO BIICYH 38 COOOW HECHCTBUTEIHLHOCTH TIPO-
ey psl Mequanuu. C BHECceHHEM TopaBok B Tumno Boit 3akoH B 2018 roxy HepackpbI-
THE 00CTOSATENBCTB, BBHI3BIBAIONINX 000CHOBAaHHBIE COMHEHHS B OECIPUCTPACTHOCTU
Y HE3aBHCHMOCTH MeIuaropa, ObUIO IPUIHCICHO K BO3MOKHBIM OCHOBAHHSAM IS OT-
Ka3za B npenocranieHnu nomony (cM. moarn. (f) m. 1 ct. 19), Ho ToMBKO TIpHU yCIOBUH,
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YTO TAKOC HEPACKPBITUC OKa3ajl0 «CYHMICCTBECHHOC BO3JEHCTBUE WM HEHAJJIeXKaIlce
BJIMAHUC)» HA OAHY U3 CTOPOH, a TAKKEC YTO B MHOM CJIydac CTOPOHA HE 3aKJIIOYUJIa OBl
MHUPOBOTO COIVIAIICHUA.

Ynomunanusi o crarbe 6 B 1okymentax FOHCHUTPAJI

Ogduyuanvnvie omuemor [enepanvroti Accambneu, cemboecam mpenbvs ceccus,
Jlononnenue Ne 17 (A/73/17), m. 53;

Oguyuansnvie omuemst I'enepanvhoii Accambneu, namooecsim cedbmas ceccus,
Jononnenue Ne 17 (A/57/17), nin. 38-53u 157,

A/CN.9/506, ni. 57-66;

A/CN.9/WG.II/WP.115, npumedanus 18—19;
A/CN.9/487, mm. 116-119;
A/CN.9/WG.II/WP.113/Add.1, cuHocku 13-14;
Coenacumenvuwiii pecnamenm FOHCHUTPAJIL, c1. 3 u 4;
Ilpasuna meouayuu KOHCUTPAJI, crarbu [-];

Kommenmapuu FOHCHUTPAJI no meduayuu, nn. [-].

Cratbs 7. [IpoBenenne Meauauuu

Texer crarbu 7

1.  CropoHBI MOTYT IO CBO€MY YCMOTPEHHUIO J10TOBAapUBAThCS, MOCPEICTBOM
CCBUIKM Ha KaKoi-1mb0 periaMeHT WM MHBIM 00pa3oM, O HOPsIKe NPOBee HUS
MeIHAIINH.

2. B orcyrcTBHE JOTOBOPEHHOCTH O MOPAAKE IPOBEACHUS MEIUALIMY Mel1a-
TOP MOXET BECTH NPOLEAYypY MeJUallMd B TaKOM MOPsIKe, KAKOH OH CUMTaeT
HaJUIe)KalluM, YYUTbIBasg 00CTOATEIbCTBA J€Na, JI0Oble MOXKeNaHus, KOTOphle
MOTYT BBIPa3UTh CTOPOHBI, 1 HEOOXOIUMOCTH CKOPEHIIEro yperyimpoBaHUs
cropa.

3. B mo0Oom ciydae npu NpoBEeACHUU 3TOM MPOLEAYPHI MEUATOP CTPEMHUTCS
K 00eCIIeYeHUI0 HEMPEAB3sTOrO MOAX0/a 10 OTHOIICHHIO K CTOPOHAM M YUHTHI-
BaeT IIPU 3TOM 0OCTOATENBCTBA JeIa.

4.  Menuarop MOXeT Ha I0OOM CTaauK NPOLEAY Pl MEIU ALK BHOCUTD Mpe-
JIOXEHUsT 00 yperylmupoBaHUH CIOpa.

KommeHnTapuu k crarbe 7
Llozo60pennocms cmopon

61. B myskre 1, ocHoBaHHOM Ha ctarbe 19 TunoBoro 3akoHa 00 apOuTpaxe, mosi-
YEPKUBACTCA, YTO CTOPOHBI BOJIbHBI JOTOBApPUBATHCA O MOPAAKE IMMPOBECACHUA MPOIC-
Lypsl Menuanui. CTOpOHBI MOTYT AOTOBOPUTHCS O IIPOBEJEHUHN MEIHUALUN COTIACHO
KaKoMy-m00 «permaMenTty», Hanpumep [IpaBumnam menmanmn TOHCUTPAJL (0ama
npuHAmMYs) WA PeTIAMEHTY MEeIUallMOHHOTO [IEHTPa, PEAIarafonero YCIyTH 1o 0p-
TaHU3aIUU TTOIO0OHBIX MPOLEAYP yPEryIMpOBaHUS CIIOPOB.

Ponb meduamopa

62. B myHkTe 2, OCHOBaHHOM Ha IyHKTe 3 cTarbu 7 COIJIaCUTENHLHOTO perflaMeHTa
IOHCUTPAJI (1980 ron) u Tarke BKIIOYEHHOM B cTarbio [-] [lpaBun menuanum
IOHCUTPAJTL (0ama npumsmus), Ipu3HACTCS, YTO POJb MEIHMATOpPA 3aKIIFOUACTCS B
MPOBEICHUH MPOILEAYPHl MEIUAIIUN B TAKOM MOPSIKA, KAKOW OH CUMTAeT HaJJexa-
LM C YYETOM BOJICU3bSABIECHUS CTOPOH.

23/54


http://undocs.org/ru/A/73/17
http://undocs.org/ru/A/57/17
http://undocs.org/ru/A/CN.9/506
http://undocs.org/ru/A/CN.9/WG.II/WP.115
http://undocs.org/ru/A/CN.9/487
http://undocs.org/ru/A/CN.9/WG.II/WP.113/Add.1

A/CN.9/1073

Cnpasednueoe u 00OUHAKOB0€ OMHOULEHUE K CHODOHAM

63. B KauecTBe PeKOMEH/ALMH OTHOCUTEILHO CTAHApTa MOBEAECHUs MeAnaropa’® B
MYHKT 3 MPeayCMOTPEHO, YTO MEUATOP WM MEIHATOPhI CTPEMITCS K 00SCIIeUeHHIO
HEIPCAB3ATOTO MoAX0Aa MO OTHOMICHHUIO K CTOPOHAM C Y4€TOM KOHKPCTHBIX O6CTOH—
TenbcTB nena. [IyHKT 3 ciiepyer paccMarpuBarb B Ka4ecTBe 0a30BOT0 00s3arebCcTBa
YW MUHHMAJILHOTO CTaHIapTa, MOJJICkKAIIET0 HEYKOCHUTEIHLHOMY COOMIONECHUIO METH-
aT0p0M25. YrnoMuHaHNEe 0 HEOOXOAMMOCTH TPOSIBISITH HEMPEAB3SATHIM MOAXOA IO OT-
HOILIEHUIO K CTOPOHAM B IIyHKTE 3 KacaeTcsl IOopsAKa NpOBEASHUsI IPOLELyPbl MEIU-
aluy, a He COAEpIKaHUs MUPOBOIO cormamnenus S, ITon «HENMpenB3ATHIM MOAXOIOM
noAipa3yMeBaeTcs, 4TO MEAHATOPHI JOIDKHBI CTaparbCcs OJUHAKOBO OTHOCHUTHCS KO
BceM cropoHaMm. OgHAKO OMHAKOBOE OTHOIICHHWE HE O3HAYaeT, YTO Ha MPOBEJICHHE
OTJICJILHBIX COBEIIAHUHN C KQXKIOH U3 CTOPOH HY)KHO 00s513aTeIbHO OTBOJMUTH OJMHAKO-
BOE€ KOJMYECTBO BpeMeHH. Meauarop MOXKET 3apaHee MpeaynpeauTh CTOPOHBI O BO3-
MOXXHOCTH PeajbHBIX MIJIM MHUMBIX Pa3IMIiil B KOJIMYECTBE YAEISIEMOTO UM BPEMEHHU
U pa3bsICHUTH, YTO NMOAOOHBIE pa3nuyusl CIeIyeT NMOHUMATh HUKAaK MHaue, YeM Kak
CBHUJIETEILCTBO TOTO, YTO OH CTApPaETCs U3yUUTh BCE CIIOPHBIE BOPOCHI, UHTEP €ChI U
BO3MOKHOCTH I YCIIEHIHOTO YPEryIMpoBanus cropa®’.

Ilpednooicenue 0b ypezynuposanuu cnopa

64. B myskre 4 ykazaHO, 4YTO MEJUArop MOXKET Ha J000¥ cTaauu Mpoueayphl Me-
JIUAlU BHOCUTH IPENIOKEHHS 00 yperyIMpoBaHun cropa. byner jm meauarop BHO-
CUTH TaKHe MPEIJIOKCHUS, B KAKOM Mepe U Ha KaKOM JTalle, 3aBUCHT OT LIEJOTO psiaa
(hakTOpOB, B TOM YHCIIE OT MOXKEJIAHHH CTOPOH U METOJOB, KOTOPHIE MEIHATOP CUH-
TaeT Hanbosee MONXOMSIINMH AJISI CONCHCTBUS yPETYIHPOBAHUIO.

Ynomunannsa o crarbe 7 B 1okymenTrax FOHCUTPAJI

Oduyuanvnvie omuemor Ienepanvholi Accambneu, cemvboecam mpemvs ceccus,
Jlononnenue Ne 17 (A/73/17), m. 53;

Oguyuanvnvie omuemst I'enepanvhoii Accambneu, namooecsim ce0bmas ceccus,
Jononnenue Ne 17 (A/57/17), nn. 54-60u 158-160;

A/CN.9/506, nm. 67-74;

A/CN.9/WG.II/WP.115, npumeuanus 20-23;
A/CN.9/487, mm. 120-127;
A/CN.9/WG.II/WP.113/Add.1, cHocku 15-18;
A/CN.9/485, mm. 121-125;

A/CN.9/WG.I/WP.110, 1. 91-92;

A/CN.9/468, nm. 56-59;

A/CN.9/WG.I/WP.108, nm. 61-62;
Coenacumenvuviii peenamenm FOHCUTPAJI, crarbs 7;
Ipasuna meouayuu FOHCUTPAJI, crarbu [-];

Kommenmapuu FOHCUTPAJI no meduayuu, . [-].
Crarbs 8. CBsA3b MexkIy MeIHATOPOM W CTOPOHAMU

Tekcr crarbu 8

MezmaTop MOXET BCTPEHATHCA WU NMOAACPIKUBATH CBA3bL CO CTOPOHAMH
OOJHOBPEMCHHO HJIK C Ka)K,Z[Oﬁ N3 HUX B OTACJIIbHOCTH.
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24 Tam xe, m. 158.
25 Tam ke, m. 57.
25 Tam ke, 1. 58.
2" Tam xe, 1. 160.
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KommenTrapuu k crarbe 8
Ceob0o0a cHouwenuil

65. TlpoBeneHue pazaenbHBIX BCTPEY CO CTOPOHAMH SBISIETCS OOBIYHON NPAKTUKOH,
MO3TOMY MpeANoNaraeTcsi, YTo MeANaTOp BIpPaBe CBOOOIHO HCIMOIb30BaTh 3TOT Me-
TOM, €CJIM TOJBKO CTOPOHBI IPAMO HE TOTOBOPHIMCH 00 OTPaHUUEHHUN TaKOH BO3MOXK -
HocTH. Llenp TaHHOTO MOJOKEHUsI COCTOUT B YCTPAHEHUH BCSIKMX COMHEHUI Ha 3TOT
CYeT.

VYnomunanusa o crarbe 8 B 1okymenrax FOHCUTPAJI

Oguyuanvhvie omuemvl [ enepanvroii Accambneu, cemvoecsm mpemvsi ceccus,
Jononnenue Ne 17 (A/73/17), n. 53;

Oguyuanvrvie omuems I enepanvroil Accambneu, namvoecam cedbMas ceccus,
Jlononnenue Ne 17 (A/57/17), nn. 61-63 u 160;

A/CN.9/506, mm. 75-76;

A/CN.9/WG.II/WP.115, npumeuanue 24;
A/CN.9/487, . 128-129;

A/CN.9/WG.I/WP.110, m. 93;
A/CN.9/WG.I/WP.113/Add.1, cHocka 19;
A/CN.9/468, nm. 54-55;

A/CN.9/WG.I/WP.108, mm. 56—-60;
Coenacumensuwiii pecnamenm FOHCHTPAJI, ctarbs 9;
Ipasuna meouayuu FOHCUTPAJI, crarbu [-];

Kowmenmapuu FOHCHUTPAJI no meouayuu, . [-].

Crarbs 9. PackpbiTe ungpopmanun
Texer crarbu 9

B cnygae xorma Mexmarop MoiydaeT OT OJHOH M3 CTOPOH MH(OpMAIHIO,
KacaloUIyIocs CIIopa, OH MOXKET PACKPBITh CYIIECTBO 3TOH HH(OPMALIMN APYyTOH
cTopoHe Meguanuy. ORHAKO €CNIM CTOPOHA COOOIIAeT MEANaTOpy KaKylo-THOo
HMH(OPMAIMIO TIOZ MPSMBIM YCIOBHEM O COXpPaHEHHH ee KOH(HICHINAIbHOCTH,
TO 3Ta HHGOPMALUS HE PACKPBIBACTCS APYTOil CTOPOHE MEUALIHY.

KommenTrapuu k crarbe 9
Heobxooumocms omkpwimozo o0weHus Mexcoy CmopoHamu U Meouamopom

66. Jlns ycmexa Meauanuu HEoOXOIWMO, YTOOBI CTOPOHBI U MEIUarop oO0namaim
MaKCHUMaJbHBIMA BO3MOKHOCTSMH IIJII M3YyU€HHUS U IOHUMAaHHS CIIOPHBIX BOIIPOCOB B
OTHOILEHUSX MEXAY CTOPOHAMH, IPUYHH U O00CTOATEIbCTB, 0OYCIOBUBIIMX HUX BO3-
HUKHOBEHHUE (BKIIFOYasi MPUYHHBI, IO KOTOPBIM CTOPOHBI HE CMOTII JOTOBOPHUTHCS 110~
MOOO0BHO), a TaKKe MEPCHEKTUB MPEOAOJCHUs CIIOPHBIX MOMEHTOB, JOCTHXKEHUS MH-
POBOTO COTJIALLIEHUSI U YCTPAaHEHHs] BO3MOXKHBIX HepopaszymeHuil. [lo aToil mpuumnne
npeaMeToM 00CYXIEHHUs B MPOIlecce MeANAlM MOTYT 0Ka3arbCs BOMPOCHI, BHIXO/IS-
IIMe 32 paMKd IOPUAMYECKHUX Pa3HOTJIACHH, MMEBIIMXCS Ha MOMEHT Havayia Tpole-
JIypBl, HAIPUMEDP BO3MOXKHOCTH MEPECTPOHKH OyIyIIMX OTHOIICHHUH MEXAY CTOpO-
HAMHU U IPEJIOKEHUS O B3aUMHBIX yCTymKax. Iyt Toro 9T00H 00CcyxaeHe m0oq00-
HBIX BOIPOCOB UMEJIO IAHCHI HA YCIIEX, CTOPOHBI IOJDKHBI OBITH TOTOBBI MPOSIBIATH
OTKPBITOCTB M 00CYXIaTh BOMPOCHI, KOTOPhIC 0OBIYHO HE PACCMAaTPUBAIOTCS B paMKax
apOUTPaXHOTO WM CyIeOHOTO pa3duparesbCcTBa, BKIIOYAs BOMPOCHI, KOTOPHIE CTO-
POHBI CUHTAIOT JICIMKATHBIME WM KOHQUICHIHAIGHBIMU. Ecii cymiecTByeT omac-
HOCTB TOTO, YTO KaKHE-TO CBEICHHS OyIyT PACKPBITHI TPETHEMY JIUIY WM IIpEIaHbI
[JIACHOCTHU JMOO0 YTO B CiIydae HEyJadd NPOLEAYphl MEIUAIMK OTHA U3 CTOPOH CMO-
JKET UCIIONB30BaTh PACKPHITHIC CBECHHS MM 3asBICHUS IPYTOH CTOPOHBI B KA4ECTBE
J0Ka3areJbCcTBa B paMKax apOUTPakHOTO WM CyIeOHOTo pa3duparenbeTBa, TO B X0
MEIUAIMU CTOPOHBI OYIyT CTaparhCs XPaHUTh MOTYAHHE W C MCHBIIIEH BEPOSTHOCTEHIO
CYMEIOT JOCTHYbh MHPOBOTO COTNAIICHHSA. [l03TOMy dYpe3BBIYalHO BakKHO, YTOO
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HOPMaruBHO-TpaBasi 0a3a MeJIuaIuu MpeyCcMarpruBalia TapanTHH, 00eCTIearBalo [II1e
HaJUJIe)KANYI0 CTETICHb IOPUANYECKOM 3aIUThl OT HEXKENIAaTeIbHOTO PacCKPBITHS HEKO-
TOPBIX PaKTOB U MHPOpMANUU. Takue rapaHTUH SBISIFOTCS IIEHTPAIbHBIM 3JIEMEHTOM
peXruMa MEIUAalMU U OJHOW U3 BAXKHEWITUX MPUYHH, 00YCIOBIMBAIOIINX HEOOXOMH-
MOCTbH €€ 3aKOHOJaTeJIbHOTO PETyIMPOBAHMUS.

Packpvimue ungopmayuu

67. B crarbe 9 3akperuieH NPUHINIL, YTO JIF0Oast HHPopMaIms, coobuiaemas Meua-
TOPY OIHOM M3 CTOPOH, MOXKET OBITH PACKpBITa APYTOW CTOPOHE, €CII TOIBKO CTO-
poHa, cooOmmBIIast HHPOPMAIIHIO, TIPSMO HE TopocuT 00 nHOM. Ero 1ess coctowut
B TOM, YTOOBI CIIOCOOCTBOBATH OTKPHITOMY M OTKPOBEHHOMY OOMEHY HWH(OpMaIie i
MEKIYy BCEMH CTOPOHAMH M MEAHAaTOPOM M OJHOBPEMEHHO 00CCHEUHTh COOMOICHNUE
IpaBa CTOPOH Ha 3aIIUTY KOHQHICHINAIPHOCTH. Polb Meamaropa 3akmodaeTcs B CO-
IeHCTBHU YeCTHOMY OOMEHY MH(pOpManuei, UMEIoeld 0THO IeHUe K cropy. Packpbi-
THE TaKOW HHPOPMALIMU CIIOCOOCTBYET YKPEIUICHUIO JOBEPUS BCEX CTOPOHK IpOIe-
oype Menuanuu. B To ke BpeMsi MPHUHIUII PaCKPBITHA HHPOPMALUK HE HOCHT abco-
JMIOTHOTO XapakTepa, HOCKOIBKY MEIHarop MMEeT MPaBo, HO He 00s3aH pacKpbIBaTh
coobieHHy0 uHbOpMAIHMIO Ipyroi ctopone. Haobopor, Mmenuarop o6s3aH He pac-
KpBIBaTh OTIpeeJeHHbIe CBEICHHUS, €CIIU OHHU OBLIN COOOIIEHBI eMy OTHOW M3 CTOPOH
MOA TPSMBIM YCIIOBHEM O COXpPaHEHHHM UX KOH(UAEHIHAIbHOCTH. Taxkod moaxon
OTpaBlIaH TeM, YTO MEAUATOP HE BBIHOCUT PEIICHUH, HMEIOIINX OOsM3aTeNbHY IO CHITY
171t cTopoH. B xone noxroroBku nanHo# ctarby B 2002 roqy BICKa3bIBalOCh MHEHHUE,
YTO CJIEAYET MPEAYCMOTPETh TpeOOBaHKE O MOIYUYCHUH MPEABAPUTEIBHOTO COTIACHS
CTOPOHBI, COOOIIMBIIEH HHPOPMAIIMIO MEIUATOpPy, Ha MpeloCTaBIeHUE dTOH HHPOP-
MaliH Ipyroi cTopoHe. B KOHEYHOM HTOTE 3TO MPEeAIOKEHNE MPUHATO He ObuI0. Of1-
Hako B 2021 roxy mpu nepecmorpe npoekra npaswui Meaunarmn KOHCUTPAJI 6sumo
PEUICHO NPUMEHATH 3TOT MOAXOMA, MMOCKOJBbKY 3Ta IMPAKTUKa NIMPOKO U YyCHECIIHO IIPHU-
MCHACTCA B pAAC CTPaH, a B HEKOTOPBIX CTPaHax 3aKpPEIJICHA B IpaBWIaxX MEIUAIIUHU.
HOZ)TOMY, IIpUuHUMas BO BHUMaHHC, YTO Y CTOPOH MOTYT OBITH BITOJIHE €CTECTBEHHEIE
W TIPaBOMEPHBIC OXKUIAHWS HACUET TOTO, YTO COOOIEHHAas UMU WHpOpMaIus Oyaert
XPaHUTECS B TaifHe, MEIMATOPy PEKOMEHIIYETCs, €CIM IPUMEHSETCS MPeaTyCMOTPEH-
Hoe THUIOBEIM 3aKOHOM pEIICHHE, 3apaHee MPeayNpeKIaTh CTOPOHEI, UTO COAepIKa-
HHE COOOMIeHHOW eMy WH(OpPMAaIH MOXET OBITh PACKpHITO, €CIM HE OyHeT IaHo
MHBIX yKa3aHUi?,

Tonamue «ungopmayusy

68. B KOHTEKCTe 3aKOHOJATEILHOTO IOJIOXKECHHS, MPEIyCMOTPEHHOTO B CTarhe 9,
MPEAMOYTUTEFHO UCTIONH30BaTh IMIMPOKOE MOHATHE «HHpopMarus». [lon HAM Toa-
pa3yMeBaloTCsl BCe CBEIEHHS, COOOIMaeMble CTOpOHON Meanaropy. B maHHO# crarbe
MOHATHE «HHPOPMALU» yHoTpedmsieTcs sl 0003HAYCHUS CBEIECHUH, COOOIICHHBIX
HE TOJIbKO B XOZI€ IPOLEAYpbl MEAUAIH, HO U 10 ee akThudeckoro Hayaua. Dopmy-
JMPOBKY «CYLIECTBO ATOH HH(GOPMAMK» OBLIO PENICHO HCIIONB30BaTh BMECTO CIOB
«3Ta UHGOPMALIUI» C YUETOM TOTO 0OCTOATENILCTBA, YTO MEIUATOP aM HET HeoOXonu-
MOCTH cOOO6ILATh J0CIOBHOE cofepkKaHue MHPOPMALIUH, MOTy4eHHOM 0T cTopoH?.

Ynomunanusa o crarbe 9 B 1okymenrax FOHCUTPAJL

Oduyuanvnvie omuemor [ enepanvroti Accambneu, cemvoecsam mpemvs ceccus,
Jononnenue Ne 17 (A/73/17), n. 54;

Oguyuansnvie omuemsvr I'enepanvhoii Accambneu, namooecsim ceObMas ceccus,
Jlononnenue Ne 17 (A/57/17), nn. 64-73u 161-163;

A/CN.9/506, ni. 77-82;
A/CN.9/WG.II/WP.115, npumeuanue 25;
A/CN.9/487, mm. 130-134;
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A/CN.9/WG.II/WP.110, m. 94;

A/CN.9/468, nm. 54-55;

A/CN.9/WG.II/WP.108, mm. 56-60;
A/CN.9/WG.II/WP.113/Add.1, cuocku 20u21;
Coenacumenvuviii pecnamenm FOHCHTPAJI, crarbs 10;
Ipasuna meouayuu FOHCUTPAJI, crarbu [-];

Kommenmapuu FOHCUTPAJI no meduayuu, . [-].

Crarpsa 10. KonpuaenmmaabHocts
Texcer crarbu; 10

Ecm cTopoHBl He JOTOBOPHUINCH 00 MHOM, TO COXpaHseTcs KOH(UAeHIHU-
aJbHOCTH BCe MH(POPMAIMH, OTHOCSILIEHCS K MPOLeaAype MeJUAINH, 38 UCKIIIO-
YeHHEM TeX CJIy4aeB, KOTJa ee pacKpbIiTue TpeOyeTcs 1Mo 3aKOHY WM IS Lelei
WCIIOJIHEHUS WJIM TIPUBEACHUS B UCIIOJIHEHNE MHUPOBOTO COTJIALICHUS.

KommenTapun k crarse 10
Obwee npasuio OMHOCUMETLHO KOHGUOEHYUATbHO CIU

69. TlonoxeHue o KOHQUACHIHMAIFHOCTH HWMEET OONBINYI0 Ba)KHOCTH, MOCKOIBKY
nporeaypa Menuanun OyaeT Oonee MpUBJICKaTeIbHOM, €CM CTOPOHBI, ONIarasch Ha
3aKpEIVICHHOE B 3aKOHONATEIBCTBE 00A3aTeNBLCTBO, OyAyT YBEPCHHEI B TOM, YTO BCS
OTHOCSIIAsACS K Menuanuu wHpopMmanus OyaeT xpaHHThCS B TaitHe (A/CN.9/506,
n. 86). B maHHOM NOJOKEHUHM TOBOPHUTCS 000 «Bcel MH(OpPMAINH, OTHOCSIICHCS K
Ipoleaype MeOWAlU»; Takas IOTUpokas (GOPMYIHPOBKAa IIPU3BaHA OXBAaTUTH HE
TOJBKO MH(OPMAIIHIO, PACKPHITYIO B IIpoIlecce MeAHAIlHU, HO U HH(POPMALIUIO O CyTH
U pe3yibrarax 3TOH MpOLEeAYpPHL, a Takke 000 BCeX OTHOCAIIMXCS K HEH BOIpOCax,
KOTOPBIC BOHUKIIM 10 3aKIFOUEHUS COTJIAIICHHS O MEIUAlUH, HAllpuMep IpHu 00CyxK-
JIEHHUH [eNeco00pa3HOCTH MPOBEICHHS MEAUALUH, OTIPEACICHUH YCIOBHHA COTNAIIe-
HUsL O MEIMAINH, BEIOOpE KaHIUAATyp MEIUaTOPOB, HAPABICHUN NPEIJIOKCHUS O
NPOBEACHUU MEIUAIMU U €r0 NPUHITHU WIH OTKIOHeHUH. DopMyITHpOBKa «BCS WH-
(dopManusi, OTHOCAIMIASACS K MPOLEIype MEIUAlUN» HCIONb30BaHA I[MOTOMY, YTO OHA
OTpakaeT MCIBITAHHBII Ha MPaKTHKE MOAXO0J, 3aKperyieHHbl i B crarbe 14 Cornacu-
tenpHOTO pernmamenta TOHCUTPAJL (3ta xe dopmyaMpoBKa HCIOIb30BaHA B CTa-
Tbe — [IpaBun Meauanmu (0ama npuHAmMuUs).

Aemonomus eonu CmMOpOH

70. Tlonoxkenust crarbu 10 npsMo MOAYMHEHBI IPUHIUILY aBTOHOMUH BOJIM CTOPOH
C YY4EeTOM BBICKAa3aHHBIX 3aMEUaHHUil, YTO CTOPOHAM HE CIIEAYET HABSI3bIBATH MPABHIIO,
JICHCTBUE KOTOPOTO HE 3aBHCHUT OT MX BOJM U COOMONEHUE KOTOPOTO TPYJAHO obectie-
quTh. TaKoW MOAXOM CIY)KAT OJXHOW M3 MIaBHBIX Ienel TumoBoro 3akoHa — obecrie-
YUTH COOMIOACHUY MPUHIIUIA aBTOHOMUU BOJM CTOPOH M OTHOBPEMEHHO Y CTAHOBHUTH
SICHO€ TIPaBWJIO, KOTOPBIM CMOTYT PYKOBOJICTBOBAThCSI CTOPOHBI B OTCYTCTBUE JIOTO-
BOPEHHOCTU 00 MHOM.

HUcxniouenus us npaeuja

71. W3 sToro mpaBuia NpegyCMOTPEHbl UCKIIIOUEHHUs] Ha clly4yail, €clii pacKpbITHE
uHpopManuu TpedyeTcs M0 3aKOHY, HAallpUMEp B CHILy O00S3aHHOCTH PacKpbIBaTh 10-
Ka3aTeJbCTBa COBEPLICHUS YIOJOBHOIO MPECTYIUICHUS, WM €CJIM PacKpbITUE HHPOP-
Maluu TpedyeTcs A Lefieid UCIIOIHEHUs] WM NPUBEJEHHs B UCIIONHEHUE MUPOBOTO
coramieHus. Xorsa Pabouas rpynmna, 3aHMMaBIIascs MOAroToBKo# TumoBoro 3akoHa,
NEePBOHAYAJbHO paccMarpuBalia BO3MOXKHOCTb BKIIIOYUTH B HETO MepedeHb KOHKPET-
HBIX MCKIIOYEHHMH, IUPOKYIO MOAAEPKKY MOIYUHUIIO MHEHHE, YTO MEPEUUCICHUE HC-
KJIIOUEeHUH B TeKcTe THUIIOBOTO 3aKOHA MOXKET TOBJIeYb 32 cO00i1 BOSBHUKHOBEHUE TPYI-
HBIX BOIIPOCOB TOJKOBAaHHS, B YACTHOCTH B OTHOILEHUH TOTO, CJIEAYeT JM TaKoH me-
peyeHb cuuTarh UcuepnbBalonMM. Pabouas rpynmna pemmsia, 4To IPUMEPHBIA U He-
TIONHBIN MEepedeHb BO3MOKHBIX HCKIIOUEHHH M3 00LIero mpaBuia O KOH(PUISHIIHAID -
HOCTH JydYlle npuBecTH B PykoBomcTBe. K TakuM HCKIIOYEHHSIM MOTYT OBIThH
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OTHECEHBI, HallpUMep, CIydan, KOTJa 3aKOHOIaTeIbCTBO TPEOyeT OT MeJIHaropa v CTo-
POH pacKphIBaTh HHGOPMAIIHIO, €CIIH €CTh OMACHOCTH, YTO €€ HECOOOMICHUE TPUBEICT
K CMEPTH WM IPUIHHEHHUIO TSHKKOTO Bpella 3M0POBBI0 KAKOTO -TM00 JHIa, MO0 KOorma
packpeiTHe HHQOpPMAIIMK HEOOXOAUMO MJisl 3alIMThl OOIIECTBEHHBIX HHTEPECOB,
HanpHUMep JJIs1 OTIOBEIICHUs HaceIeHus 00 yrpo3ax I oOLIeCTBEHHOTO 3ApaBooOXpa-
HEHUsI, OKpy)Xarolel cpenbl u 6e3onacHocTH. 1o 3aMbicily pa3paboTYMKOB TEKCTA,
IpY PACCMOTPEHUH 3asBJIECHUS 0 HecoOmoneHun TpedoBanuii ctarbu 10 kakuM-m6 o
JULOM CYAY CIEAYeT M3YUHTh JOOBIE JOKA3aTeNbCTBA MOBEIECHUSI CTOPOH, O3B0 -
IOIIE€ CYAUTh O TOM, IMEJIOCh JM y HUX MOHHUMAaHUE TOTO, YTO OHH YYaCTBYIOT B Me-
JIUAIH, U, CJIeI0BAaTeIbHO, MOTJIH JII OHU PACCUUTHIBATH Ha COXpaHEHHE KOH(UICeH-
nuabHOCTH. [IpuHIMas 3aKOHOATebCTBO Ha OCHOBE THIOBOTO 3aKOHA, HEKOTOPbIC
roCyJapcTBa, BO3MOXKHO, MOXKEIAOT MOSCHUTH CTaThlo 10 B CBETE JaHHOTO TOJIKOBA-
HUS .

Ynomunanus o crarbe 10 B tokymentax FOHCHUTPAJL

Oguyuanvhvie omuemsot I enepanvhoti Accambneu, cemvoecsim mpemosl ceccusl,
Jononnenue Ne 17 (A/73/17), n. 54;

Oguyuanvhvie omuemsi I enepanvroii Accambneu, namvoecam cedbMas ceccus,
Jlononnenue Ne 17 (A/57/17), . 74—81 u 164;

A/CN.9/506, 1. 83-86;

A/CN.9/487, mm. 130-134;

Coenacumenvuviii pecnamenm FOHCHTPAJI, crarbs 14;
[IpaBuna menunanun FOHCUTPAJL, ctareu [-];

Kommentapuun FOHCUTPAJI no meauanuu, mi. [-].

Crarps 11. JlonycTHMOCTb /10Ka3aTeJILCTB B IPYTHX pa3duparebCcTBaX
Teker crarbu 11

1. Cropona mpouenypsl MeAHallMu, MEAMATOp WM 0o00e TpeThe JHLO,
BKJIIOUAsl JIMLI, yYaCTBYIOIIMX B aAIMUHUCTPUPOBAHUH NIPOLETYPHl MEIHALIUH, HE
MPHUBOAUT WM HE MPEJCTaBIsET B KaUeCTBE J10Ka3arejbCTBa U HE CCHUIAETCS B
CBOMX CBHIETENbCKUX TOKAa3aHHUAX B paMKax apOUTPakHOTO, CyAeOHOTO W
AQHAJIOTHYHOTO pa3dMparesbcTBa HA MOOBIE U3 CIACTYIOMNX JIEMEHTOB:

a)  MpeIOKeHUE OJHOM U3 CTOPOH 00 0OpalleH!H K MPpOoIeaype Meiua-
OUHU U TOT ¢)aKT, 9TO OJHa U3 CTOpOH BBIpaSI/IJ'Ia TOTOBHOCTHB K yLIaCTI/IIO B HpO-
Heaype MeIualtu;

b) MHEHUS WM NpeJJIOKCHHS, BbICKa3aHHBIC OJHOU M3 CTOPOH MeJua-
[IMM B OTHOIIIEHHH BO3MOYKHOTO yPETYJIMPOBAHUS CIIOPa;

C)  3asBICHHS WIM MPHU3HAHMS, CICIAHHBIC OJJHON U3 CTOPOH B XOJI€ MPO-
ey pbl MeIUALUH;

d) npemnoxeHus Meauaropa;

€)  TOT (aKT, 4TO OJIHA U3 CTOPOH MPOSIBUIA TOTOBHOCTH HMPUHSITH MPE/T-
JoKeHHe 00 yperylmupoBaHUM, clIeJaHHOE MEIHAaTOPOM;

f)  JOKYMEHT, MOJATrOTOBJICHHBIH UCKITIOUUTEIHLHO IS IeJiei pone ypsl
MeIHAalNN.
2. Ilyskr 1 HacTosIIEH CTAaThU MPUMEHSETCS HE3aBUCUMO OT (OpMBI HHPOP-

Malliy WA O0Ka3arcjibCTB, O KOTOPBIX B HEM T'OBOPHUTCA.

3. ApOutpax, Cya WM JPYyroi KOMIETEHTHBIH TOCYJapCTBEHHBIH OpraH He
MPEANUChIBACT PacKpbITUE HHPOPMAIINK, YIIOMSAHYTOH B MyHKTe | HacTosuiei
CTarbu, M €CJM Takasg uH(opMalMs MpeCcTaBleHa B KAYeCTBE J0Ka3aTesbCTBa B
HapylLIeHHE MOJOKEHNN MyHKTa | HacTosImeNl CTaTby, TO TAKOE J0Ka3aTeJIbCTBO
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MMPHU3HACTCA HEOAOITY CTUMBIM. TeM He MeHee Takas I/IH(i)OpMaLIH}I MOXET pacCKpbI-
BarbCs U AOITYCKAThCA B KAY€CTBEC JOKa3arcjibCTBa B TOM MEpeE, B KaKol 3TO TpeE-
6yeTc;1 10 3aKOHY HWJIM OJIA Lejaei UCTIONHCHUS WIIN IMPUBCACHUS B UCIIOJIHCHUC
MHUPOBOTO COTJIAIICHUA.

4.  Tlonoxenus nyHkToB 1, 2 m 3 HacToslleld cTarbU NPUMEHSIOTCS HE3aBU-
CHUMO OT TOTO, CBSI3aHO JIM apOUTpaKHOE, CylleOHOE WM aHATIOTHYHOE pa3bupa-
TEJBCTBO CO CIIOPOM, KOTOPBIH SBISIETCS WM SBIBUICS TPEAMETOM MPOLEAYPHI
MeJUaluu.

5. C yueroMm orpaHUYEHHUI, MPETyCMOTPEHHBIX MMyHKTOM | HacTosmel cra-
TBHU, J0Ka3aTeIbCTBO, KOTOPOE SBIACTCA JOMYCTHMBIM B apOUTPaKHOM, Cyne0-
HOM WJIM aHAJOTHYHOM pa30UparesibCTBe, HE CTAHOBUTCS HENOYCTHMBIM
BCJIEJICTBUE TOTO, YTO OHO UCIOJIB30BAJIOCH B XOAE MEAHALINU.

KomMmenTapun k crarbe 11

Obwuil 3anpem Ha UCNONBL30BAHUE UHPOPMAYUU, NOTYUEHHOU 8 PAMKAX MeOUayUul,
o5 yeneti Opyaux pazoupamensbcmes

72. B pamkax npouenypbl MEAMALlUU CTOPOHBI, KaK NPaBUJIO0, MOTYT BBICKa3bIBaTh
WU U MHEHUSI OTHOCUTEJIBHO IIpeaslaraeMbIX BapUaHTOB pa3peleHus Cropa, 1esarb
NPU3HAHUA U BbIpaXkarb TOTOBHOCTH 3aKIIOUUTh MUPOBOE cornamenue. Ecnu xe, He-
CMOTpsI Ha BCE YCUJIUS, COINIaCUTENbHAs IPOLEAYypa HE IPUBOAUT K MUPOBOMY COTJIa-
LIEHUIO ¥ OJJHAa U3 CTOPOH BO30y)XJaeT cyaeOHoe Wi apOUTpa)kHOE pa3oUparesbCTBo,
TO TaKUe UAeH, MHEHHUS, IPU3HAHUS WM 3asBJIEHUS O TOTOBHOCTH 3aKIIOUUTh MHUPO-
BYIO MOTYT OBITh HCIIONB30BaHbl B YIIepO BhICKa3aBIIeH UX CTOpOoHE. Takas BOZMOX-
HOCTb «YTEUKI» HH(QOPMALUU MOXET MOHU3UTH MOTHBALIMIO CTOPOH aKTUBHO 100H-
BarbCs 1OCTHKEHUS MUPOBOTO COTTIALIICHUS B XOJI€ MPOLeAY Pl MEAUAIINHY, YTO MOXKET
npuBeCTH K cHIbKeHHUto ee s>¢dekruBHocTH (A/CN.9/WG.I/WP.108, m. 18). Cra-
Tba 11 mpu3BaHa cnocoOCTBOBAaTh OTKPOBEHHOMY M YE€CTHOMY IHAJOTy B Ipoliecce
MeJHalliy IMyTEeM YCTAaHOBJIEHHs 3allpeTa Ha HUCIOIb30BAHHE IEPEUUCIICHHBIX B
nyHKTe | cBeJeHMId B paMKax Mocieayomux pasoupareiascts. GopmynupoBka «uim
mo0oe TPeThe JIMIO» CIYKHUT I MOACHEHUS, YTO MOJOKEHHUA MyHKTa | OTHOCSTCS
TaKKe KO BCEM OCTaJbHBIM JIMIIAaM IIOMHMO CTOPOH B criope (Halpumep, CBUACTEISIM
WIM JKCIepTaM), KOTOpPbIE y4acTBOBAIM B Mpoleaype Meauanun . Tlox «aHanorud-
HBIM Pa30UPaTEeILCTBOM» MOAPAa3yMEBaeTCSd HE TONBKO aJIMUHHCTPaTHBHOE TPOMU3-
BOJICTBO, HO U TaKHe MPOIEAYPHI, KAK PACKPBITHE CBEJICHUI W MUCHMEHHBIC MOKa3a-
HUS TIOJI IPUCSTON B T€X CTPaHAaX, TJIe TAKKE METOJbI MOy YeHHS J10Ka3aTelbCTB TPH-
MEHSIOTCA 2, HO He TOANaAaloT 0j] IOHATHE «CyeGHOTO pa3oupareIbCcTBay.

Ces3b co cmamveti 20 Coznacumenvnoco peznamenma FOHCHUTPAJI u cmamoveii [--]
Ipasun meouayuu

73. TlonokeHus: NaHHOM CTaTbU OCOOCHHO aKTyaJbHBI, €CJIM CTOPOHBI HE JOTOBOPH-
JMCh O MPUMEHEHUHU TNPaBUJI, aHAIOTHYHBIX cTarbe 20 CornacuTenbHOro periaMmeHTa
FOHCHUTPAJI® u ctarbe [--] Ilpasun meauanun FOHCUTPAJI, koTophle npepycmar-
PHBAIOT, YTO CTOPOHBI HE TOJDKHBI NMPUBOAUTH UM MPEACTABIATH B KAYECTBE J0Ka3a-
TEJBCTB B apOUTPa’KHOM MM CyneOHOM pa3OHMpareIbCTBe:

[2) MHeHus unmM npeanoKeHus, BbICKa3aHHbIE IPYroi CTOPOHOM B OTHOLICHUN
BO3MOXHOTO yperyJanpOoBaHHs CIIOpa;

b) npusHaHus, caenaHHble APYroil CTOpOHOM B X01€ MpoLeAyphl MeIUALINY;
C) TIPEHJIOKCHHS MEINaropa;

d)  TtoTr dakT, uTO IpyTas CTOPOHA MPOSBIIA TOTOBHOCTh MPHUHATH HPEIIOKe-
HHUe 00 yperyimpoBaHUH, CAECIaHHOE MEANATOPOM)].

31 Tam e, 1. 83.
%2 Tam xke, 1. 166.
33 U3snanune Opranmzaumun O0benuHeHHbIXx Hanwmii, B mponaxe mox Ne R.81.V.6.

29/54


http://undocs.org/ru/A/CN.9/WG.II/WP.108

A/CN.9/1073

74. OmHako Jake ecjv CTOPOHBI JOTOBOPATCS O MPUMEHEHHH MMOX0GHOTO MpaBuia,
HaJIMYUE TAKOTO IOJIOKEHHS B 3aKOHONATEIILCTBE MOKET OBITH IOJE3HO, IOCKOIBKY
Cyi, 10 KpaiHe# Mepe B HEKOTOPBIX MPAaBOBBIX CHCTEMAX, MOKET B IOIHON Mepe He
MPHU3HATH IOPUANYECKYIO CHIIy JTOTOBOPEHHOCTEH O JOMYyCTUMOCTH 0KA3aTeIbCTB B
cyneOHOM pa3duparebCTBe.

[eticmeue cmamou 11

75. Crarps 11 npeaycMarpuBaeT 1Ba pe3yssrara ¢ TOYKU 3pEeHUs JOIy CTUMOCTH J10-
Ka3aTeNbCTB B paMKax JAPYTUX pa30uparenbecTB: OOS3aHHOCTH CTOPOH HE CCHIIATHCS
Ha TICPEYUCIICHHBIE B CTaThe JOKA3aTeIbCTBA M 003aHHOCTH Cyla MPHU3HABATh TAaKUe
JI0Ka3arebeTBa HEJOIY CTUMBIME?, THIIOBOM 3aKOH TPU3BaH HE JOIYCTUTh HCTIONb-
30BaHMS ONPEICICHHON MHPOPMAUU B XO[¢ MOCICAYIOMMX CyIeOHBIX I apOuT-
PaXXHBIX pa30MPaTeIBLCTB HE3aBUCHMO OT TOTO, JOTOBOPIIUCH JIX CTOPOHBI O IPHME-
HEHUW TIpaBWia, mpeaycMorpeHHoro crarbeit [-] IlpaBun memmammu FOHCUTPAJL.
TumoBoi 3aK0H MpeIyCMarpuBaeT, YTO €CJIM CTOPOHBI HE TOTOBOPWIHCH 00 HHOM, TO
UM HENb3sl B XOI€ JIOOBIX IOCICAYIOUMMX apOUTPaKHBIX WM CyneOHBIX pa3boupa-
TEJBCTB CChUIATHCS Ha TOKA3aTeNbCTBA, OTHOCSIIMECS K MEPEYUCICHHBIM B THUIIOBBIX
HONOKEHUAX KareropusM. [logoOHbIe T0Ka3aTebeTBa MPH3HAIOTCS HEOMY CTUMBIMUY,
a apOuTpax WM CyA HE MOXKET TpeOOBaTh MX PACKPBITHSL.

Dopma ungopmayuu Uy 00KA3AMeENbCME

76. B nyHkTe 2 mpeaycMOTPEHO, YTO YCTaHOBJEHHBIH cTarbeil 11 3amper pacmpo-
CTpaHseTcsl Ha BCIO MHPOPMAIMIO M J10KA3aTeNbCTBA, MEPEYUCICHHbIE B MyHKTE |,
HE3aBUCUMO OT TOTO, UMEET JIM Takas MH(GOpMaLUs WM JoKa3arelbcTBa (GopMy MHCh-
MEHHOTO JOKYMEHTa, YCTHOTO 3asBIICHHA WM MEKTPOHHOTO cooOmenus. K noky-
MEHTaM, OATOTOBIIEHHBIM HCKIFOYUTENHHO JIJIA LeJield MpoueaAypbl MeHaIH, MOTYT
OTHOCHTBCSI HE TOJIBKO 3asiBICHHUS CTOPOH, HO U, HAIIPUMEp, MOKa3aHUs CBUAETENCH U
3aKITIOYEHHSI SKCIICPTOB.

3anpem na packpeimue unghopmayuu u 00KA3AMENbCMS, UMEIOUUX OMHOUEHUEe
K npoyedype meouayuu

77. Jma TOTO 9TOOBI CTOPOHBI MEAHAIIIH MOTIIM BECTH OTKPOBEHHBIN THAJIOT, HY’)KHO
00ecIeynTh, YTOOHI, COMIAIIAsNCH Ha YUacTHE B IPOLEAYPE, OHU 3HATM O COACPKAHUU
JAHHOHM HOPMBI ¥ OBLITH yBEpPEHBI, YTO OHA OyIeT IPUMEHATHCS. I TOCTIDKEHHS dTON
e MYHKT | 3ampemniaer BceM CTOPOHAM, yYacTBYIOIINM B MPOLEAYPE MEIHALIUH,
BKJIIOYAs] MEAMArOpa M TPEThUX JIHI, UCIOIb30BaTh OTHOCSIIMECS K HEH MarepHalbl
B paMKax ApYyrux pa3buparenbcTB. UTOOBI NOSCHUTH W MOAKPEIHUTH MPAaBHJIO, U3JIO-
JKEHHOE B MyHKTE 1, MyHKT 3 OrpaHMYMBaEeT MpaBo CyAa, apOUTpaka WM rocynap-
CTBEHHBIX OPTraHOB MPEANUCHIBaTh PACKpPBITHE HH(GOPMALUH, YIOMSHYTOH B
MyHKTE |, €ClIM TOIBKO €€ pacKphITHE HEe pa3pellaeTcs uiK TpedyeTcs 1o 3aKOHY, pe-
TYIMpYIOLIEMY apOUTpakHOE UK cyleOHOe pPa30uparTebCTBO, U YCTaHABIMBAET Tpe-
OoBaHHe O TOM, YTOOBI TaKHE OPTaHbl MIPU3HABAIN TaKyr0 WH(POPMAIUIO HEJOIYCTH-
MOH B cllydae ee MpEeCTaBICHUS B Ka9eCTBE JOKA3aTeIbCTBA.

Cumyayus, koeoa packpvimue uHGopmayuu 0ONyCcKaemcs uiu mpeoyemcs no 3aKOHy

78. B xome moaroroBku THIOBOTO 3aKOHA OBLIO MPU3HAHO, YTO B HEKOTOPBIX Mpa-
BOBBIX CHCTEMaX IOJ «3aKOHOM» MOHUMAIOTCA HE TOINBKO 3aKOHOAATENbHbIE aKThl, HO
u cyneOHsbie penienus. [Ipu pabore Haj OKOHUYATENLHOU pefakinueit TUnoBoro 3akoHa
Komuccus cormacunach ¢ TeM, UYTO TEPMUH «3aKOH» CIEAYeT TOJIKOBATh B Y3KOM
CMBICTIEe KaK O3HaYaIOUIMK 3aKOHOAaTeNbCTBO, a HE PEeIlIeHUs apOuTpaXka v cyaa, Ipe-
MUCHIBAIOIUE CTOPOHAM MPUOETHYTH K Meananuu. Takum o0pa3oM, eclii O pacKphI-
THHA J0Ka3ar€JIbCTB IIPOCUT OAHa U3 CTOPOH, I{TO6I>I NMOAKPEIHUTh CBOIO MO3HWIHUIO B
paMKax cyJeOHOTO WM aHAJIOTHYHOTO pa3ouparebcTBa (HO MPU STOM HE 3aTparusa-
10TCcs OoJiee BaXKHBIE HMHTEPECHI IMyOMYHOTO TMOPSAKA, O KOTOPBIX OyIeT CKa3aHO
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HUWXXE), TO CY/ HE BIIpaBe BHIHOCHUTB MOCTAHOBJICHHE O PACKPHITHU. BMecTe ¢ TeM mo-
CTAHOBJICHHS CYIOB (KOTOPBIE MOTYT COTIPOBOXKAATHCS YIPO30H CAHKIHIA, B TOM YHCIIC
YTOJIOBHO-ITPABOBBIX, B OTHOLICHUH OJHOW M3 CTOPOH MJIM WHOTO JIMIA, KOTOPOE MO-
JKET TPEICTAaBUTh J0KA3aTeNIbCTBA, YKa3aHHbIC B MyHKTE 1) 0OBIYHO BBIHOCSITCSI HA OC-
HOBaHUU 3aKOHO/AATEIbCTBA, U HEKOTOPHIC BUJBI TAKUX TMOCTAHOBJICHUN (0COOCHHO
€CIIM OHM OCHOBAHBI Ha TIOJIOKEHUSIX YTOJIOBHO -MPOIIECCYANLHOTO IPaBa WM 3aKOHO-
JlaresibcTBa 00 OOIIECTBEHHOW O€30TaCHOCTU M MPO(EeCCHOHANBHOW ITHKE) MOXKHO
paccMmarpuBarh Kak MCKIIOYEHHE M3 MPaBMIIa, YCTAHOBIEHHOTO B myHkTe 1%,

79. MoryT OBITH CHTyalnH, KOTZa JOKa3aTelbCTBA OMpEICICHHBIX (DAKTOB SBILI-
IOTCSI HETIOMYCTUMBIMH COTJIACHO CTarhe 11, OIHAKO 3TO OOCTOSATENHLCTBO HE NPUHH-
MaeTcsi BO BHHMAaHHE B CHIly Oonee BECKMX COOOpakeHHil IMyONMYHOTO TOpSIKa,
HarpuMmep:
- ecym TpeOyeTcst 1oKa3arh (haKkT MOCTYIUICHUS YTPo3 GU3NUECKOH pacipaBbl HIH
HE3aKOHHOTO NPUYHNHEHHS YOBITKOB WM yIIep6a co CTOPOHBI OHOTO M3 Y4acT-
HHKOB;

€CJIM OAWH M3 YYACTHHUKOB IBITACTCSA HCIIOJIB30BaTb NpOUECAYPY ME€AWAlIUN IJIA
IJIaHUPOBaHU WKW COBCPIICHHUSA MPECTYIIIICHUS,

€CIIM I0Ka3arelIbCTBA HYKHBI JJI TIOATBEPKACHUS WM OTPOBEP>KEHUsT OOBHHE-
HUW B COBEpPIICHUH JOLDKHOCTHOIO MPECTYIUICHHUS], BBIABUHYTHIX HA OCHOBAHUU
MOBEJICHUsI OOBUHIIEMOTO JIMIIA BO BPEMs MPOIETY Pl MEIHAIINH;

eCJM JI0Ka3aTellbCcTBa TpeOyloTca Il pa3duparenbcTBa, B paMKax KOTOPOTO
ocrnapuBaeTcs EeUCTBUTENFHOCTh MJIM UCIOIHUMOCTH COTJIAIICHUS CTOPOH Ha
TOM OCHOBaHHH, YTO OHO OBUIO 3aKIIFOYEHO MOIIEHHUYECKUM Ty TEM HJIIH 110 TpH-
HYKICHHIO, MO0 €CNM 3asBICHUS, CACIAHHBIC B IpOIlECCe MEAMAINH, CBHIC-
TEJIBCTBYIOT O CYIIECTBOBAHHHU CEPHE3HOH yTPO3BI AT 0OIIECCTBEHHOTO 3PaBO-
OXpaHeHUs UM 0e30MacCHOCTH.

80. B mocnenHeMm NpenjioKeHHH MyHKTa 3 BCe MOJOOHBIE UCKIIOUCHUS BBIPAXKEHBI
OJIHOM 00mIeil Gpaszoil, UMEIOLeH CXOKYI0 GOPMYIHPOBKY C UCKIIOYEHHUEM W3 Ipa-
BIJIA O KOHQHICHINAIBHOCTH, PEIyCMOTPEHHBIM B cTarse 10.

Cea3b npoyedypsi Meouayuu ¢ noCae0yiouuMu pasoupamenbcmeamu

81. Ilynkr 4 pacrpocTpaHnser AelicTBue MyHKTOB 1—3 Ha Bce mocneayonme pa3on-
parenbCTBa, KaK CBSI3aHHBIC, TaK M HE CBA3AHHBIC C MPOIEIypPOd MEAHAUH. JTO I10-
JIOKEHUE HCKII0YaeT BO3MOXKHOCTH 00xoma TpeboBanuii crarbu 10 myTeMm mpeacTas-
JIeHUsI TOKa3aTelbCTB B XO[¢ Pa30HparesbcTBa MO CHOPY, IPEeaMET KOTOPOTO OTIHYA -
€TCsI OT ITIABHOTO NIpeMeTa CIopa, pacCCMAaTpUBAeMOTO B paMKaxX MeIUAlIHH.

82. Crapasdch He IONyCTUTh UCIOJIB30BAHUS OIPEAEIICHHbIX CBEACHUH B MOCIEny-
IOLNX pa3duparenbcTBax, HEOOXOAMMO MOMHHUTH, UYTO Ha IPAKTHKE CTOPOHBI B IPO-
Lecce MeAMaluu HEPEAKO NPEeACTaBIAI0T HHPOPMALMIO M J10Ka3aTesIbCTBA, KOTOPHIE
Yy HUX Y)K€ UIMEJIMCh UM OBUIM CO3AaHbl 1Sl UHBIX, HE CBA3AHHBIX C MEAUAlMeH LIeNei,
U YTO MpPEACTaBICHUE TaKUX JOKa3areJbCTB OJHOM M3 CTOPOH B XOlIe MEJUAlliH He
JMIIAET ee MpaBa MCIOoJb30BaTh UX B paMKax AaJbHEHIINX pa30upareibCcTB U HUKOUM
00pa3oM He BeJeT K UX HeIOMyCTUMOCTHU B Ka4eCTBE JOKa3areabCcTB. UToObI HE OBLIO
HUKaKMX COMHEHHUI Ha 3TOT CUET, B IIYHKTE 5 pa3bscHAETCA, YTO HH(POpPMAIHs, KOTO-
pas BO BCEX OCTAJbHBIX OTHOLICHUAX ObLia OBl HOMYIIEHA B KAYECTBE JOKA3aTeIbCTB
B XOJ€ MOCJIEAYIOIIEro cyJeOHOro wim apOUTpakHOTO pa3OuparenbCcTBa, HE CTaHO-
BUTCSl HEAOMYCTUMON UCKIFOYUTENIHHO B CHIy TOTO, YTO OHAa paHee MCIONb30Ballach
B XOJI€ MeIHalny (HalpuMep, eCJu CIIOpP KacaeTcs 10roBOpa MOPCKOM MEPEBO3KH IPy-
30B, TO JJisI TIOATBEPKICHUS HAUMEHOBAHUS TPY300TIPABUTENS JOMYCTUMO TPEIb-
SIBUTh KOHOCAMEHT, Ia)Ke €CIIM OH y)Ke MPEIbSABISUICS B Xoe Meananuu). Hegonyctu-
MBIMH SIBJIIOTCS JIMIIb 3asBICHUs (MHEHUS, MPEIJIOKEHUS U T. 11.), CICJIAHHBIC B XOJIE
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MEQUalu U NNEPCUHUCICHHBIC B ITYHKTC 1, HO HE€ CaMM JOKa3arcjIbCTBa, B CBA3HU C KO-
TOPBIMH TAKUEC 3aABJICHUA MOIJIN OBIThH CACIaHbI.

83. Bo MHOTMX MpaBOBBIX CHCTEMax CTOPOHY HEINb3sl 00s3aTh MPEIbABUTH B CyIe
JIOKYMEHTBI, 3aIlIUIIECHHbIE «IIPUBUJIETHEI, HAIPUMEP NEPENUCKY KIIMEHTa CO CBOUM
anBokaroM. OmHAKO B HEKOTOPBIX MPABOBBIX CHUCTEMAax Takas NMPUBWIETHUS MOXKET
OBITH yTpadeHa, eCllM CTOPOHA COCNANIACh Ha 3alUIICHHBIN €10 TOKYMEHT B XOZE pa3-
OuparenbcTBa. 3allUINEHHBIC MPUBHICTHEH ITOKYMEHTHI MOTYT IPEACTABIATHCS B
npolecce MEAWAINH U1 CONEHCTBHS JOCTIKEHHIO MUPOBOTO cOTamieHus. UToOs!
HE TPETSITCTBOBATh MCIOIB30BAHUIO TAKMX JOKYMEHTOB B XO/I€ MeIHAINH, TIPUHUMA-
IOIME 3aKOH TOCYIapCTBa MOTYT IIPH KEJAHWU JOOABUTH B HErO TOJOXKEHHE O TOM,
YTO HCIONB30BaHUE B paMKax MEAWAallMUd JOKYMEHTOB, 3allUMIIEHHBIX MPUBUIETHEH ,
HE O3HAYaeT OTKa3a OT MPUBUJIETHH.

Ynomunanusa o crarbe 11 B tokymenrax KOHCUTPAJIL

Oguyuanvhvie omuemvl [ enepanvroii Accambneu, cemvoecsam mpemvs ceccus,
Jlononnenue Ne 17 (A/73/17), n. 54;

Oguyuanvhvle omuemot ['enepanvrou Accambneu, nampoecsim cedbmasi ceccus,
Jlononnenue Ne 17 (A/57/17), . 82-91u 165-167;

A/CN.9/506, . 101-115;
A/CN.9/WG.II/WP.115, npumeuanus 29-35;
A/CN.9/487, . 139-141;
A/CN.9/WG.II/WP.113/Add.1, cuocku 25-32;
A/CN.9/485, nm. 139-146;
A/CN.9/WG.II/WP.110, nm. 98-100;
A/CN.9/468, . 22-30;
A/CN.9/WG.II/WP.108, nn. 16 u 18-28;
A/CN.9/460, nm. 11-13.

Coenacumenvuviii peenamenm FOHCHTPAJI, crarbs 20;
Ipasuna meouayuu FOHCHUTPAJI, crarbu [-];

Kommenmapuu FOHCHUTPAJI no meduayuu, . [-].

Crarbs 12. [IpexpaunieHne npoueaypbl MeJaualLH

Texer crarbu 12

Ipoueaypa MeaualK MPEKPAILIAETCSL:

a) 3aKIIIOYCHUEM CTOPOHAMH MHUPOBOTO COTJIAIICHUA — B JIaTy TaKOTO
COTIJIAIIICHHUA,

b) 3asBIeHHEM MeaHMaropa Mmocje KOHCYIBTAIli CO CTOPOHAMH O TOM,
YTO NajbHEHIINE YCWIMS B paMKaxX MeJuanuu Oonee ceOs HE OMpaB/IbIBalOT, —
B JIaTy TAKOTO 3asBIICHUS,

C) 3asBICHHEM CTOPOH, aJIpECOBAHHBIM MEIHUATOPY, O TOM, UTO MPOIe-
Jypa MeIualuu NPEKpaaeTcs, — B JIaTy TAKOTO 3asiBJICHUS; WU

d) 3asgBICHHMEM OHOM M3 CTOPOH, HANIPABICHHBIM JIPYyTOH CTOPOHE HIH
CTOPOHAM M MEJUaTopy, €C/M TaKOBble Ha3HAUYEHbl, O TOM, YTO NpPOLEAYpa Me-
JUAIUK TpeKpamnaeTcs, — B 1aTy TaKoTo 3asBJICHUSI.

KommenTapun k crarbe 12
O0cTOATEILCTBA, P KOTOPBIX MPOLIEAYPA MeAUALMH MOKET ObITh NMpeKpalieHa

84. B qaHHOM MONOXKEHUH MEPEUHCIICHBI PA3THYHbIE 00CTOATENHCTBA, IPHU KOTOPBIX
MOXeT OBITh HpeKpalieHa Npoleaypa MeAualnud. B HoAmyHKTe (a) HCIOIb30BaHO
CJIOBO «3aKITIOYCHHE), a HE «IIOAMUCAHKEY, YTOOBI OTPa3UTh BOSMOXKHOCTD JOCTHXKE-
HHsI MUPOBOTO COTJIALIICHUs B OO0 (opme, B TOM UHCIe MyTeM 0OMEHa IEKTPOH -
HBIMH COOOIEHUSAMHU UK Jaxe ycTHO (cM. A/CN.9/506, . 88). IlepBoe oOcTOATEND-
CTBO, YIIOMSHYTO€ B MOAIYHKTE (a), KacaeTcs ClydyaeB, KOTAa Mpolenypa MeJUaliu
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YCIEIIHO 3aBeplIaeTcs TOCTHKEHHEM MHPOBOTO corjamieHusa. Bropoe obcrosrens-
CTBO, B noAnyHKTe (b), M03BOJIAET MEAUATOPY WM KOJUIETHUH MEIHaropoB IPEKPaTUuTh
npouesypy MEANalKy Mocye KOHCYIBTaluidi co ctopoHamu. B xoxe noaroroBku Tu-
MOBOTO 3aKOHa OBLIO peleHo, YTo B noamyHkTe (b) cienyer npeaycMoTpeTh cliydyan
OTKa3a OT JaJbHEWIIEro y4acTus B y)K€ Ha4aTol Mpoue1ype MeIUAIMH, KOTAa O TAKOM
OTKa3€¢ TOBOPHUT MOBEAECHUE CTOPOH, HAIIPUMED, BBIPAKEHNE OHOM M3 CTOPOH HeTa-
THUBHOI'0O MHCHHUA OTHOCUTEJIIbHO IMNCPCICKTUB MEAHALIUN WM HEKCIIAaHHC OI],HOI71 us3
CTOPOH IPOBOAUTH KOHCYJIbTaAllUKW WJIM BCTPEYATHCA C MEAUATOPOM MNPU NOCTYIIJICHUHU
OT HETo COOTBETCTBYIONIETO Npeanokenns ™. IToa GpopMyIMpOBKOii «OCE KOHCYIIb-
TallMi CO CTOPOHAMM» MOHUMAIOTCS TaKXKe CIydau, KOTJa MEIHarop MbITalCs CBS-
3aThCsl CO CTOPOHAMH JIJISI TPOBEEHUSI KOHCYNBTAalUN, HO HE MOdy4Yni oTBeTa. B mom-
NyHKTE (C) MpeayCMOTpPEHa BO3MOXKHOCTH MPEKPAlICHUS MEIUAllUK 10 3asBICHUIO
00enx cTOpOH, a B TOANYHKTE (d) — BO3MOXKHOCTE HAaIPABICHHS YBEIOMIICHHS O IIpe-
KpAaIlleHUH MPOLEeAYPBl OAHOM U3 CTOPOH APYTO¥M CTOPOHE U MEIUATOPY WM KOJUIETU U
MEIHATOPOB.

85. Kak oTmeuasnoch BBIIIE B CBA3M CO CTarbed 5, CTOPOHBI MOTYT OBITH 0053aHBI
HaJyarh U J0OPOCOBECTHO MPOBECTH MPOIEAYPY Meaualui. Takoe 00s13aTeIbcTBO MO-
JKET BO3HUKATh, HATIPUMED, U3 COTJAIICHUS CTOPOH, 3aKIIOUCHHOTO /10 MJIH MOCJIE BO3-
HUKHOBEHUSI CIIOpa, U3 TpeOOBaHMIA 3aKOHOJATENLCTBA MO0 U3 TPEANHCAHUS WU
MpOoCKOBI cyna. VICTOUHHMKM TaKOTO 0053aTeNbCTBA Pa3indaloTCsl B pa3HbIX CTPAHAX U
B TumoBoMm 3akoHe He paccMmarpuBatoTcs. B TummoBom 3akoHe Takke HE paccMarpuBa-
I0TCS MOCJICICTBUSI HEUCIIOMHEHHSI TAKOTO 00513aTeIbcTBA OJHOM U3 CTOPOH (CM. 1. 45
BEIIIIE).

Dopma npexkpaujeHus

86. Xors crarbs 12 He TpeOyeT, YTOOBI MPEKpaIeHrue IPOoIeay Pl ObLIO 0(hOPMIICHO
B IUCBMEHHOM BHJIE, FOCYapCTBa, IPUHUMAIOIINE 3aKOHOIATEIhCTBO HA OCHOBE MPO-
€KTa CTarby X, COAEPIKAIIErocsi B CHOCKE K CTarbe 5, BO3MOXKHO, MOXKENAIOT MOJyMaT b
0 TOM, HE HYXHO JI1 YCTAaHOBUThH TPEOOBAaHHE O MMCHbMEHHO I JOpPME, MOCKOIBKY TOY-
HBIA MOMEHT MPEKPAICHHUS IPOLEAYPHI MEUAIIH MOXKET OBITh BaYKEH JIJIsI IPABHJIb -
HOTO OIpENENICHUs CyJlOM MOMEHTa TPUOCTAHOBJICHHS TEUCHHUS HCKOBOU JaBHOCTHU
(cMm. 1. 56 Boime)*.

Ynomunanus o crarbe 12 B gokymentax FOHCUTPAJL

Oguyuanvrvle omuemsl I enepanvroii Accambneu, cembOecsim mpemvs ceccusl,
Hononnenue Ne 17 (A/73/17), n. 54;

Oguyuanvhvie omuemol [ enepanvhoii Accambneu, namvoecsim cedbmas ceccusl,
Jlononnenue Ne 17 (A/57/17), . 92-98 u 168—169;

A/CN.9/506, mm. 87-91;

A/CN.9/WG.I/WP.115, npumeuanust 26 u 27;
A/CN.9/487, . 135-136;
A/CN.9/WG.II/WP.113/Add.1, cuocku 22 u 23;
A/CN.9/468, nm. 50-53;

Coenacumenvuviii pecnamenm FOHCHTPAJI, crarbs 15;
Ipasuna meouayuu FOHCHUTPAJI, crarbu [-];

Kommenmapuu FOHCUTPAJI no meduayuu, . [-].
Crarps 13. Meaunatop B KauecTBe apouTpa
TekeT crarbu 13

Ecim cTopoHBI HE JOTOBOPHIUCH 00 MHOM, MEIUAaTOP HE BHICTYIMAeT B Ka-
YecTBE apOUTpa MO CHOPY, KOTOPHIH ABISUICS WM SIBISIETCS NPEeIMETOM IpolLe-
OypBsl MEAWAalM{, WIM 10 IPyroMy CIOpPY, BO3HHUKIIEMY B CBA3H C TE€M Xe

% Tam xke, 1. 169.
37 Tam ke, T 96 u 168.
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JAOTOBOPOM WJIM NPABOOTHOIICHHUEM HIIM B CBA3U C JOOBIM HMCIOIIINM K HEMY
OTHOIIECHHUE TOTOBOPOM MJIM MMPABOOTHOLMICHUCM.

KommenTapun k craree 13
Cmanoapmmnoe npasuuio, nOOYUHeHHOe NPUHYUNY AGMOHOMUU BONU CTHOPOH

87. B HEKOTOpPBIX IPABOBBIX CUCTEMAX MEIMATOpPaM pa3pellaeTcs BbICTYNATh B Ka-
yecTBe apOUTPOB, €CIU 00 3TOM AOTOBOPATCS CTOPOHBI, TOTAA KaK B APYTHX 3TOT BO-
IOpOC PEryIMpyeTcsl MpaBUIaMHU, 3aKPEIUICHHBIMU B KOAEKcaxX NpoQecCHOHANBHOMN
stukd. B TunoBom 3akoHe yCTaHOBIEHO CTaHAAPTHOE MPABUIIO, NOAUYUHEHHOE IIPUH-
IIUITy aBTOHOMHHU BOJIM CTOPOH: JJOTOBOPEHHOCTH MEXAY CTOPOHAMU U MEIHUaTopOM
UMeeT NMPEUMYIIECTBO Nepel IOOBIM OTpaHNYEHIEM OX00HOTO poaa, JaKe eCIH Ta-
KOBO€ 3aKpEIIeHO TpaBulaMH npogeccuoHantbHoi >Tuku®. Crarbs 13 ycumisaer
a¢dexr crarpm 11, orpaHUYNBAs BOSMOKHOCTH HCIIONHEHUS MEAMATOPOM (DYHKITHHA
apOuTpa 1o CIIopy, KOTOPBIH SIBILUICS WIH SIBISICTCS TPEAMETOM NMPOLEAYPHl MeIHa-
UM, WIH TI0 JPYTOMY CIIOPY, BOSHHKIIEMY B CBSI3H C TE€M )K€ TOTOBOPOM IJIH B CBS3U
¢ MOOBIM MMEIOMIMM K HEMY OTHOIICHHE TOTOBOpPOM. Llems crarbn 13 — mOBBICHTH
JOBEpHUE K MEAMATOPY ¥ IMPOIEIype MEIUAIINN KaK METOY yPETYIUpOBaH s CIIOPOB.
CropoHa MOXET HE TIOKeJNIaTh NMPWIararh aKTUBHBIC yCHINS K YPETyTMPOBaHHIO CIIOpa
IyTEeM MEeIHAIHH, €CIIH el MPUIETCS JyMarh O TOM, YTO B ClIydae HeycIexa 3TOH Ipo-
ey pHI TOT K€ CAMBIH MEIHATOp MOXKET OBITH Ha3HAYEH JIPyTO CTOPOHOM B KaueCcTBe
apOuTpa B mocieayoneM apoOuTpaxHoM pazOuparesbCTBe.

88. B HEKOTOPHBIX CIyyasx CTOPOHBI MOTYT PACCMaTpUBaTh NMPEIBAPUTEIHHYIO OCBE-
JIOMJICHHOCTb apOuTpa Kak MPEeUMyLIeCTBO, 0COOCHHO €CIIM OHU CUUTAIOT, YTO TaKas
OCBEJOMJICHHOCTH TO3BOJMT apOutTpy Oonee 3(pPeKTHBHO CIOCOOCTBOBATH PEUICHHIO
Jena. B momoOHBIX cllydasx CTOPOHBI MOTYT IPEIIIOYECTh, YTOOBI B XOIE TOCTC Iy I0-
Imero apOUTpakHOTO pazOMpareIbCTBa apOUTPOM OBUT Ha3HAYCH MMEHHO MEIHaTop,
a He KT0-T0 Jipyroi. [lonoxeHus NaHHOM CTarbU HE MPEMATCTBYIOT HA3HAYCHHIO OBIB-
[Ier0 MeJuaropa B KaueCcTBe apOuTpa, MPH YCIOBUU YTO CTOPOHBI JOTOBOPSTCS OT-
CTYIMTb OT CTaHJAPTHOIO IIpaBUiia, HAIPUMEp IIyTeM IPUHATUSA COBMECTHOIO pelle-
Hus 0 Ha3HauyeHuu. CooOpaKeHUsI OTHOCUTEIBHO BO3BMOKHOCTH BBINOJHEHUS MeHa-
TopoM (DYHKIHH apOHUTpa OTHOCATCS U K CIIydasM, KOT/Ia MEIUaTop BEICTyIaeT B Ka-
yecTBe cynbd. B TunoBoMm 3akoHe Takue cilydyad HE PeryJupyloTcs, HOCKOIbKY OHHU
BO3HHUKAIOT peXe, a UX PEeryJMpOBaHUE MOXKET IIPOTUBOPEUUTH HaLlMOHAJIBHBIM HOD-
MaM, KacaloUIMMCS AeATeJbHOCTH CyaeOHBIX OpraHoB. [IpuHHMalonye 3aKoH rocy-
JapCcTBa, BO3MOXKHO, MOXKENAI0T PACCMOTPETh BONPOC O TOM, HY)KHO JIM YCTaHaBIIU-
Barb 0c000€ NPaBUJIO HAa ITOT CYET B CBETEC HALIMOHAIBHBIX HOPM, PETYJIHPYIOILUX
JeATENLHOCTD CyNeOHBIX OpraHoB™.

Cohepa npumenenuss cmamou 13

89. TlonokeHust NaHHOM CTarbu MPUMEHSAIOTCS HE TOJBKO B OTHOLIEHHUHM «CIIOpPa, KO-
TOPBIN ABJSUICSA WM SIBISIETCS IPEIMETOM IPOLEyPbl MEIHALIUUY, HO U B OTHOLLIEHUH
Mo00ro «IPyroro cropa, BO3HUKILETO B CBSI3M C TEM e JOTOBOPOM MJIM MPaBOOTHO-
IIEHHEM WM B CBA3U C JIOOBIM MMEIOIIUM K HEMY OTHOLIEHHE JOTOBOPOM WMJHM Ipa-
BOOTHOLIEHHEM». IlepBas yacTh HTOTO MOJOKEHHUS PACIPOCTPaHsIET ero 1eUCTBUE KaK
Ha MpOIUIbIe, TAaK U Ha TEKyLIUe NpoLeaypbl Meauanuu. Bropas yacts pacnpocTpa-
HSET AeHCTBHE CTaThbW Ha CIOPBI, BOSHUKIINE B CBA3U C OTJIEIbHBIMU JOTOBOPAMH,
KOTOPBIE, OJHAKO, TECHO CBS3aHbI C IPEIMETOM MEIHALUU C KOMMEPUYECKOH U (haKTH-
4eCKO# TOUKH 3peHus. XOoTs JaHHas GOpMyIUpOBKA SBISIETCS BEChbMa IIUPOKOH, s
OIpeeIeHNs TOT0, KacaeTCs JIM CIIOP BOIPOCOB, UMEIOLINX OTHOLIEHHE K OCHOBHOMY
JIOTOBOPY WJIM MPaBOOTHOIICHHUIO, TPEOYETCS B KAXKIOM Cllydyae U3ydarb 00CTOATENb-
CTBa KOHKPETHOTO Aena. B xome moaroroBku TumoBoro 3akoHa OBUIO peIIEHO, YTO

34/54

% Tam xke, 1. 170.
3% Tam xe.

V.21-02143



A/CN.9/1073

CTOPOHAMH 10 «JAPYTOMY CIIOPY», YIIOMSIHYTOMY B ¢Tarbe 13, MOTYT BBICTYIIATh Ipy-
e CTOPOHBI, IOMUMO CTOPOH MPOLEAypbl Meauaruu .

Apbump 6 kayecmge meduamopa

90. B omgHOM W3 mepBBIX NMPOEKTOB THUIOBOTO 3aKOHA OBUIO MPENyCMOTPEHO IOJO-
JKCHHE Ha TOT CIIy4al, Koraa QYHKINH MeAHaropa BBIIOIHSACT apOUTp, UTO SBISIETCS
JIOIIy CTUMOM IIPaKTUKOM B HEKOTOPBIX IPABOBBIX CUCTEMaX. bblI0 OTMEYEHO, YTO Ta-
KO€ TIOJIOKeHNE KacaeTcs (GpyHKINH M KOMIECTEHIINH apOUTpOB M apOUTpakHOH Ipak-
THKH B II€JIOM, KOTOpas pa3iiMdaeTcsl B Pa3sHbIX CTpaHax M 00yCIOBJIEHa IPAaBOBEIMA
" COIMAJIbHBIMU TPATUIIUSIMUA. YcrosBmecs IIPAKTUKA IO BOIIPOCY BBINIOJIHCHUA ap-
OouTpoM QyHKUHI Meauaropa HET, a B psijie IPaKTHUECKUX PyKOBOACTB apOHUTpaMm pe-
KOMEHJIOBAaHO IIPOSBIISITE OCTOPOXKHOCTD, IIpeAJaras Hadarb NpoLenypy MEAUaluy B
CBSI3U CO CHIOPOM MJIM COIIAINASCH MPUHATH B Heil yuactue™. ITerrarbest yauduumpo-
Barb 3TY NPAKTUKY IIyTeM pa3padoTKu eIMHOOOPa3HbIX 3aKOHOAATEIbHBIX HOPM OBLIIO
COYTEHO Hellenecoo0pa3HbIM. XOTS B XO[€ MOATOTOBKU THIIOBOTO 3aKOHA 3TO MOJIO -
KeHue ObU10 uckmodeHo, Komuccus pemwia, yto TUNOBON 3aKOH HE NpeJHA3HAYEH
I pEeryIMpOBaHUs BOMPOCA O TOM, MOXKET JIM apOUTp BBICTYNAaTh B Ka4€CTBE MEIH-
aropa WM y4acTBOBaTh B NpOLEAype MeIHaluy, UMEIONIel OTHOIIEHUE K CIOpY, U
4TO 3TOT BONPOC JOMKEH PEIIAaThCs 0 YCMOTPEHHUIO CTOPOH U apOUTPOB HA OCHOBA-
HUM IPUMEHUMOTO Tipasa u HopM (A/CN.9/506, m. 132)%.

Meouamop 6 kauecmee npedcmagumenst Uil a080KAmMa 0OHOU U3 CMOpPOH

91. IlepBoHauanbHbIA MPOEKT THIIOBOTO 3aKOHA TaKKe OTPAaHHUUYMBAI BO3MOXHOCTb
BBIIIONHEHUSI MEAMATOPOM (PyHKIUH NpeacTaBUTENs WM aBOKaTa OJHON U3 CTOPOH,
€CJIH CTOPOHBI HE JOTOBOPUIUCH 00 MHOM. OfHAKO OBLIO BBICKA3aHO MHEHHE, YTO
JaXke eCJIM CTOPOHBI JOTOBOPSITCS O TOM, UTOOBI MEJUATOP BBICTYNAl B KauecTBE
IPEACTaBUTEN MM aJBOKara OJHOI U3 CTOPOH, B HEKOTOPBIX IIPAaBOBBIX CHCTEMaX
TakKasi JOTOBOPEHHOCTH OyeT MPOTUBOPEUUTh 3TUIECKUM HOpPMaM, KOTOPBIX 00S3aHBI
HOpUICPKUBATHCS MEAUATOPBI, U MOXKET BOCIPUHHUMATBCS KaK HaHOcAImas ymepo pe-
MyTalUy MEAMAINH KaK METoAa yperymipoBaHus crnopos. Ilpemnoxenne nepecdop-
MyJIMPOBATh HTO IMOJOXKEHUE TAKUM 00pa3oM, YTOOBI HE OCTABIATH 3TOT BOIPOC Ha
YCMOTPEHHE CTOPOH, OBLIO OTKJIOHEHO HAa TOM OCHOBAaHHH, YTO OHO MOAPHIBACT IPUH-
ITUIT AaBTOHOMHH BOJM CTOPOH M HE YUHUTHIBACT TOTO OOCTOSTENBCTBA, YTO B TEX Mpa-
BOBBIX CHCTEMAX, B KOTOPBIX 3THYECKUAE HOPMBI 3alPEIIAa0T MEJUATOPy BBICTYNATh B
KaudeCTBE MPEACTABUTEI WM aJBOKAaTa, OH BCErla BOJICH OTKA3aTbCsl OT BBIMOIHEHU S
aTux QyHkuui. Ilo 3TOH NMpUYMHE BONPOC O TOM, MOXKET JI MEIUaTOp BHICTYyNAaTh B
KauecTBe MpeCTaBUTEIs WM aJBOKaTa OTHOM U3 CTOPOH, ObLIO pelIeHo 000HTH MO~
yanueM (A/CN.9/506, mm. 117-118).

Ynomunanus o crarbe 13 B nokymenrax HOHCUTPAJI

Oguyuanvnvie omuemst [ enepanvHoii Accambneu, cemvoecsim mpemvsi ceccus,
Jononnenue Ne 17 (A/73/17), n. 54;

Oguyuanvhvie omuemol [ enepanvhoii Accambneu, namvoecsim cedbmas ceccus,
Jlononnenue Ne 17 (A/57/17), nm. 99-105u 170;

A/CN.9/WG.II/WP.110, cuocka 30;
A/CN.9/WG.I/WP.108, mm. 29-33;
A/CN.9/506, mm. 117-123;
A/CN.9/WG.II/WP.115, npumedanus 36—41;
A/CN.9/487, mm. 142—-145,;

A/CN.9/485, nm. 148—153;

A/CN.9/468, mm. 31-37;

0 Tam e, m. 102.

1 Cwm., Hapumep, Kowmenmapuu FOHCHTPAII no opeanusayuu apbumpasxcho2o
pasbupamenvcmaa.

42 Oguyuanvuvie omuemor I enepanvroii Accambneu, nsamvoecsim cedbmdas ceccus,
Jlononnenue Ne 17 (A/57/17), n. 170.

V.21-02143

35/54


http://undocs.org/ru/A/CN.9/506
http://undocs.org/ru/A/CN.9/506
http://undocs.org/ru/A/73/17
http://undocs.org/ru/A/57/17
http://undocs.org/ru/A/CN.9/WG.II/WP.110
http://undocs.org/ru/A/CN.9/WG.II/WP.108
http://undocs.org/ru/A/CN.9/506
http://undocs.org/ru/A/CN.9/WG.II/WP.115
http://undocs.org/ru/A/CN.9/487
http://undocs.org/ru/A/CN.9/485
http://undocs.org/ru/A/CN.9/468
http://undocs.org/ru/A/57/17

A/CN.9/1073

Coenacumenvuviii pecnamenm FOHCHTPAJI, crarbs 19;
Ipasuna meouayuu FOHCUTPAJI, crarbu [-];

Kommenmapuu FOHCUTPAJI no meduayuu, . [-].

Crarbs 14. O0pamenne Kk apOMTPaskHOMY MU Cye0HOMY
pa30upaTeabCTBY

Teker crarbu; 14

B ciygae, Korzia cTOpOHBI TOTOBOPHIIHICH O MEIMALINH M TIPSIMO BBIpasKeH-
HBIM 00pa3oM 00s13aHch He BO30Y)KAaTh B TEICHHE OTOBOPEHHOTO CPOKa MITH 10
HACTYIUICHHS OTOBOPEHHOTO COOBITHS apOUTpa)kHOe WM cyneOHoe pasdmpa-
TEJIBCTBO B OTHOIICHHUH CYIIECTBYIOUIECTO WM OyAYIIEro cropa, apOuTpax Wil
CyJ IPU3HAET CUITy TAaKOro 00s3aTeNbCTBa 10 TEX 0P, IOKa yCIOBHUs 3TOTO 005-
3areJbCTBA HE OyAYT BBINONHCHBI, 338 HCKIIOYCHHEM CiIydas, KOrJa OXHOM W3
CTOPOH HEOoOX0MMO, [0 €€ MHEHUIO, 3aIllUTUTh CBOM IpaBa. Bo3OyxneHue Ta-
KOT0 pazbuparesibcTBa caMo 1o cebe He paccMarpuBaeTcs Kak OTKa3 OT cOrjia-
HICHUS 0 MEIUAIIH WM KaK MpeKpalieHne Mpoueaypbl MEIUAIHH.

Kommentapun k crarbe 14

Ozpanuyenue c600600bl 8030)dcoams apoumpasicHoe uiu cyoebHoe
pasbupamenbcmso

92. B xozme monroroBku THIOBOTO 3aKOHa OBUIO OTMEUEHO, YTO BO3OY)KAEHHE ap-
OUTpaKHOTO WM CyAeOHOTO pa3duparenbcTBa CTOPOHAMH J0 3aBEPIICHHUS TPOIe-
JypBl MeUAIMH ¢ OONBIION BEPOATHOCTHIO HETAaTHBHO CKAXETCS Ha TepCIie KTUBaX
JPY’KECKOTO yperympoBanus cropa. OQHako mo Bompocy o GopMyMpoBKe 0O6IIero
npaBuiia, KOTOpoe OBl 3ampeniano cTOpoHaM BO30yXKIaTh TaKoe apOUTPaKHOE U CY-
JneOHOe pa3duparenbcTBO MO0 OTPAaHMYMBAJIO TaKyl BO3MOXHOCTH IIaramMu, HeoO-
XOIUMBIMH JIJISL HETOIY IIIEHUSI UCTEUCHUSI CPOKA UCKOBOU JIABHOCTH, TaK ¥ HE OBIIO
JOCTHTHYTO KOHCEHCYca. BpIto couTeHO, 4TO OrpaHMdYEHHE IIPaBa CTOPOH BO30yX1arh
apOuTpakHoe Wi cyneGHOe pa3dupareabcTBO MOXKET B HEKOTOPHIX CUTYALUSIX IPH-
BECTH K HE)KEJIAHMIO CTOPOH 3aKIII0YaTh CoTNameHne o meananun. Kpome Toro, orpa-
HIYEHHE BO3MO)KHOCTH O00OpaIarhecsi B CyJ MOKET BBI3BaTh BOTIPOCHI C TOUKU 3PEHUS
KOHCTUTYIMOHHOCTH, TTOCKOJIEKY B HEKOTOPHIX MPAaBOBBIX CHCTEMaX BO3MOXKHOCTH
00palleHus B CY/l CYMTAETCS HEOTHEMIIEMBIM MPaBOM .

93. Crarpsa 14 TunoBoro 3akoHa OrpaHUYMBaeTCA PacCMOTP EHUEM TMIIOTETUYECKOM
CUTYyalllH, KOTZIa CTOPOHBI IIPSIMO JOTOBOPWIIMCH OTKa3arbCsl OT IpaBa BO3OYXKIATh
apOuTpakHOe WM CyneOHOe pa3dnparensCTBO 10 3aBEPIUCHHUS IMIPOIETyphl MEeAHa-
. [locneacTBust 3TOTO MOMOXKEHHS 3aKIOYalOTCA B TOM, YTO CyXI WM apOUTpax
00s13aH BOCTIPETATCTBOBAaTh BO30OYXIEHHIO CYyIeOHOTO MM apOuTpakHOTO pa3bupa-
TEeJbCTBA, €CIIM OHO UAET Bpa3pes3 ¢ COITAIIEHHEM CTOPOH.

«3a ucknouenuem cayuas, K020a 00HOU U3 CMOPOH HEOOXO0UMO, NO ee MHEHUIO,
3auuUmums ce0u nPasay

94. Jlaxe eciy CTOPOHBI JOTOBOPHIIMCH OTKa3arbcs OT MpaBa BO30yXKIarb apOuUT-
pakHOE WK cyaeOHOe pa30dHupareIbCTBO 10 3aBEPILICHUs MPOLEIyPbl MEIHALIUH, CTa-
Thsi 14 mo3BomsieT He cOOMOnarh 3Ty JOTOBOPEHHOCTb, €CIIM Kakas-miudo 13 CTOPOH
CUHTAET, YTO BO3OYXKIEeHHE apOUTPAKHOTO WM CyeOHOTO pa30upareabcTBa HEOOX0-
JIMIMO JUUIS 3aIUTHI €€ paB. ITO MOJ0KEHHE OCHOBAHO HAa HOIMYIIEHHH, YTO CTOPOHBI
JI0OPOCOBECTHO OTpaHnyarcsi Bo30yKIeHHEM apOUTPakKHOTO WM CyAeOHOTO pa3ou-
parenabCTBa JMIIb B TeX 00CTOATENHCTBAX, KOT/A 3TO JSHCTBUTENHHO HYXKHO UL 3a-
MUTH UX 1IpaB. K BOBMOKHBIM 00CTOATENBCTBAM, B KOTOPBIX MOXET IMOTPEOOBATHCS
BO30y)XICHHE IMOXOOHOTO pa3dHparebcTBa, OTHOCHUTCS HEOOXOOUMOCTH JOOHUTHCS
NPHUHATHSA 00ECIIEIUTENBHBIX MEp WM HE MPOIYCTUTh HCTEICHUS CPOKA UCKOBOM JaB-
noctu®, CTopoHa MOKET BO30yIUTh CyAe0HOE MM apOUTPaKHOE Pa3OUPaTENHCTBO
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TakkKe B TOM Cllydae, eCii OJ[HA M3 CTOPOH Oe3/eHCTBYeT M TeM CaAMbIM NPENSTCTBYET
BHIMONHEHMIO COIIAIIEeHUs 0 Meauanuy. OIHAKO B TOA0OHOM CHTyaluH cy1e6HOe UK
apOuUTpakHOEe Pa3OHPaTeNbCTBO MOXKET OBITH BO30YXKIEHO M MOCIE MPEKPAIICHUS
poLeyphl MEMAILIMK B COOTBETCTBUH CO cTaTbeil 124°.

95. W3 crareu 14 sCHO clemyeT, YTO IPABO CTOPOH MPUOETHYTH K apOUTPAKHOMY
WM CcyJeOHOMY pa30uparebCTBY MPEACTaBIIET COO0M UCKITIOYSHUE U3 00I3aHHOCTH
apOuTpaka WM cyJa IPHOCTaHABIMBATE JEO00E MPOM3BOACTBO B TOM CIIydae, ecim
CTOPOHBI TOOPOBOIBHO OTKA3aJMCh OT MIpaBa Ha BO30OYXXIEHHE apOUTPaXKHOTO HIH CY-
ne6HoTO paszbuparenscTBa’e,

VYnomunauus o crarbe 14 B nokymenrax HOHCUTPAJI

Oduyuanvhvie omuemor [ enepanvroti Accambneu, cemvoecsam mpemvs ceccus,
Jlononnenue Ne 17 (A/73/17), n. 54;

Oguyuanvhvle omuemol [ enepanvhoii Accambneu, namvoecsim cedbmas ceccusl,
Jlononnenue Ne 17 (A/57/17), . 106—-110,111-118 u 171;

A/CN.9/506, nin. 124-129u 130-132;
A/CN.9/WG.IVWP.115, npumeuanust 42 u 43;
A/CN.9/487, nn. 146—150;
A/CN.9/WG.II/WP.113/Add.1, cHocku 36 u 37,
A/CN.9/485, . 154-158;

A/CN.9/468, nm. 45-49;

A/CN.9/WG.II/WP.108, nm. 49-52;

Coenacumenvuviii pecnamenm FOHCHTPAJI, crarbs 16;
Ipasuna meouayuu FOHCHUTPAJI, crarbu [-];

Kommenmapuu FOHCUTPAJI no meduayuu, . [-].

Crarpa 15. O0s13aTesibHAs CHJIA U BO3MOMKHOCTH NMPUBEIEHUS
B HCIIOJIHEHHE MHUPOBBIX COLVIAIIEHUI

Tekcr crarbu 15

Eciu cTOpOHBI 3aKII04AI0T COIVIallieHne 00 yperyanpoBaHuH criopa, TO 310
MHPOBOE COTJIAIICHHE UMEET O0A3aTe/IbHYI0 CHUILy U MOXKET OBITh NPHUBEICHO B
HCTIOJIHEHHE.

KomMenTapun k crarbe 15

96. B crarbe 15 momuepkuBaeTcst 00s3aTeNbHBIA XapaKTep MUPOBBIX COTJIAIICHUA U
BO3MOXXKHOCTh UX IpHUBeAeHHUs B UcnonHeHue. Crarba 15 KacaeTcs UTOrOB MEIUALUH
U JIOTUYECKH 3aBeplIaeT coOoi pa3men 2, NOCBAIIEHHBIA NaHHOW mpouesype.
(A/CN.9/934, n. 132). CnoBa «o0s3arenbHas CUiIa» yKa3blBalOT Ha BO3HHUKHOBEHHUE
JOTOBOPHOTO 00s3aTeNIbCTBA B OTHOMICHUSAX MEXAY CTOPOHAMH U MOAPA3yMEBAIOT
pasHooOpa3Hble MPOLEAYPHl, KOTOPbIE NPENLIECTBYIOT Hayajly HCIOIHUTEIbH OTO
MPOM3BOICTBA M PA3NMYalOTCs B Pa3HBIX MPABOBBIX cucTeMax. DopMyanpoBKa «MoO-
JKEeT OBITh IPUBEJICHO B UCIIOJHEHHE» YKA3bIBaeT Ha TO, YTO TaKOe OOs3aTeNbCTBO B
CHJIy CBOETO XapaKTepa MOXKET OBITh MPHUBEACHO B HCIOIHCHHE IO PEIICHHUIO CYIa,
0e3 yTOYHEHHUsI XapakTepa TakoTo nmpuBeieHus B ucnonHeHue (A/CN.9/896, m. 79).

97. OTHOCUTENBHO CBS3M MEXIY cTarbei 15 u pasmenom 3 cienyeT OTMETUTh, UTO
B CTarbe 15 roBOpUTCS O BO3SMOXKHOCTH MPUBEIECHUS B UCIIOTHEHUE MHPOBBIX COTJIA-
IICHWH, HO HE CKa3aHO, YTO TaKHE COTJALICHUs JODKHBI OBITH MEXIyHapOIHBIMH.
Crarpsa 15 perymupyeT nmpuBelIeHUE B UICIIOTHEHHUE MUPOBBIX COTJIAIICHUM, JOCTUTHY -
TBIX B pe3yJIbTare MeXIyHapOIHOW MeAHAaIiy, B TO BpeMs KakK paszes 3 mpuMeHseTcs
UCKITIOYUTEIFHO K MUPOBBIM COTJIAIICHHUSAM, KOTOPBIE ObLIH MEXTYHapOAHBIMU Ha MO-
MEHT 3aKITIOYCHHUS.

45 Tam xe.
8 Tam xe, 1. 116.
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Ynomunauus o crarbe 15 B nokymenrax FOHCUTPAJI

Oguyuansnvie omuemnl [ enepanvroti Accambneu, cembOecsim mpemost ceccus,
Jononnenue Ne 17 (A/73/17), n. 54,

Oguyuanvhvle omuemot I'enepanvrou Accambneu, nampoecsim cedbmasi ceccusl,
Jlononnenue Ne 17 (A/57/17), nm. 119-126u 172;

A/CN.9/934, nn. 119,125 u 132;
A/CN.9/WG.IVWP.205, nn. 45-46;

A/CN.9/896, 1. 76-83.

Pa3znen 3. MexayHapoaHble MHUPOBbIe COTJIALIEHUS >
KomMenTapun k pa3neny 3

98. Pazgen 3 TunoBoro 3akoHa IOCBALIEH KOHEUHOMY pe3yjbsrary Npolenyphl Me-
WAy — MHPOBOMY COTJIAIIICHUIO. B HEM paccMarpuBaioTCsl CUTYaIlNH, KOT/Ia OHA
U3 CTOPOH JOOWBACTCS IPHUBEACHUS MEPOBOTO COTJIAIICHHUS B UCIIONHEHNE OO CCHI-
JaeTcsl Ha HEr0 B Ka4eCTBE BO3PaXKCHUS MPOTUB TpeOoBaHUA. OTCYTCTBHE €IHHOTO
MEXaHH3Ma MPHUBEICHHS B HCIIONHEHNE MHPOBBIX COTJIAIICHHUH OBIIO MPU3HAHO TJaB-
HBIM TIpETATCTBHEM 1l Oonee mMMpOKOro mpumMeHeHuss meaumanuu (A/CN.9/832,
nm. 17-19).

99. B paszgerne 3 He 3arparuBacTcsi BOMPOC O HAIMYWHU COTNAICHUS 00 yperyimpo-
BaHUHM CIIOPOB IIYTEM MEAHUAINH, IMMOCKOJBKY MEIUAIUA MOXET IMPOBOAUTHCA HA pas-
HBIX OCHOBAHHSAX, B KOTOPHIM OTHOCHUTCS HE TOIBKO COTYIALIIEHHE CTOPOH, HO U Tpebo-
BaHHS 3aKOHONATEIHCTBA JIMOO MpPEIMICaHue KOMIICTCHTHOTO OpraHa.

100. Pabora Han craresiMu 16—20 Bejach mapajuielibHO € MOATOTOBKOM CHHTramyp-
CKO KOHBEHIIMM O MEJIMAlLUHU C LEJbI0 YYECTh Pa3HbIE€ YPOBHH OMbBITA B HCIOIB30BA -
HUU MEIMAIMK B Pa3IMYHBIX IOPUCIMKIMOHHBIX cucTeMax (A/CN.9/901, mm. 13
u 93). Takoil ABYXBEKTOPHBIH MOJX0M, COCTOSAIIMIA B OJHOBPEMEHHOU pa3paboTke mo-
noxenunii KoueHmu u TUIoBoTO 3aKOHA, MPU3BAH MO3BOIUTH KaK MOXKHO OOJBIIEMY
YUCJIy TOCYAapCTB MCIOJL30Barh XOTs Obl onuH U3 ABYX nokymentoB FOHCUTPAJL
M0 MEXAYHApOAHBIM MHPOBBIM COTJIALICHHSIM, AOCTUTHYTHIM B PE3yJbTare Meaua-
uuu. TocynapcTBa, koTopble nmpuMyT KoHBEHIMIO, MOTYT HCHOJIB30Barb paszien 3 B
KayecTBE HOPMAaTUBHOTO MPABOBOTO aKTa, BBOISAIIETO B ACHCTBHE €€ IOT0KEHHUS.

101. Ipu noaroroBke Koneenuuu u pasgena 3 TumoBoro 3akoHa ObLia obecreueHa
MaKCHMaJbHO BO3MOXKHAsl CTEIEHb COTJIACOBAHHOCTH, 4 BCE MMEIOIIUECS pPa3Hyus
00yCIIOBIICHBI JIMIIb PA3HBIM XapaKTePOM JOKYMEHTOB, TPEOYIOIINM HCIIOJIb30BaHU s
pasHeiX GpopMymupoBok (A/CN.9/943, n. 11). Obcyxaenue 0060uX TOKyMEHTOB MPO-
XOIMJIO OJHOBPEMEHHO.

Bapuanmei, npeonazaemvie npunumMarowum 3aKon 20Cy0apcmeam

Ipumenumocms pazoena 3 K Mupo8vlm CONAUEHUAM, O0CTMUSHYMbIM
He & pe3ylbmame Meouayuu

102. Xotst paznen 3 HaleneH Ha COTIIACOBAHWE HOPM, PETYIMPYIONUX MPUBEICHNE B
UCIIOJIHEHUE ME)XKIYyHAapOIXHBIX MHPOBBIX COTJAIICHHWH, TOCTUTHYTHIX B PE3YINBTaTe
MeIualni, OH 00eCIIeYUBaeT JOCTaTOYHYI0 THOKOCTh Ha CIydYai, €ClIM TOCyIapcTBa
MOKENAIOT PACTIPOCTPAHUTh €r0 MPUMEHEHUE Ha COTIIAIICHNUS, KOTOPBIE OBLIH TOCTHT-
HYTHI HE B PEe3yNIbTaTe MeJHAIMH. 3aMBICENT B TOM, YTOOBI 00SCIIEINTh BOBMOKHOCT b
NPHUMEHEHUS pa3fena 3 K MUPOBBIM COTJIAIICHHUSIM HE3aBUCHMO OT TOTO, B pe3yJbTare
KaKOW MPOIeypbl OHM OBUTM JOCTUTHYTHI, IPH YCIOBUH YTO UX LIEJBIO SBICTCS pa3-
pemenue criopa (A/CN.9/861, nm. 17-19; A/CN.9/934, . 133-137).

103. Hdns Toro 4yToObI pa3nen 3 MOXKHO OBUIO MPUMEHSATh K MEXIYHAPOIHBIM MHPO-
BBIM COTJIAIICHHUSM B IIEJIOM, HE3aBUCHUMO OT TOTO, OBUIM JIM OHU JOCTHTHYTHI B pe-
3yIbTare MeIualiy, TPUHUMAIONIMM 3aKOH TOCYAapCTBaM MOTPEOyeTCs BHECTH IO-
NPaBKU B CIEAYIONINE CTAThU:
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- MyHKT 1 cTarb 16 — HCKIMIOUUTH CJIOBA «JIOCTUTHYTHIM B pe3yJbrare Meauannun
mw»;

- ctarbs 18 — HUCKMOUNUTh MOANMYHKT (b) U3 MyHKTa | ¥ yNOMUHAHUS O «Meaua-
TOpe» U3 MyHKTa 2;

- monmyHKTHI (€) u (f) myHkra 1 u monmyHkT (b) myHkra 2 crareu 19.

Ipumenumocmov pazoera 3 no 002060peHHOCU CMOPOH

104. B cHocke 6 k yHKTy 1 crarbu 16 npenycMoTpeHa BOSMOXXHOCTh UCIONb30BAT b
MEXaHH3M MPSIMOTO COTJIACHS, T. €. IPUMEHATH pa3ield 3 TOIBKO B TOM Cllydae, eCii
CTOPOHBI MUPOBOI'O COMJIAIIEHHUS] JOTOBOPUIIUCH O €ro npuMeHeHud. CHocka 6 orpa-
kaeT nonokeHuss noanyHkra (b) myHkra 1 ctarbu 8 CHHTANypCKOW KOHBEHIIUH O Me-
JUAIK, KOTOPBIN IO3BOMIET TOCYIapCTBY ClieslaTh OTOBOPKY O TOM, YTO OHO NpUMe-
HseT KOHBEHILMIO TONBKO B TOM CTENEHHU, B KaKOM CTOPOHBI MUPOBOIO COTJIAIICHUS
cormmacwmch Ha npumenenne Konsenruu (A/CN.9/934, n. 137).

Crarbs 16. Chepa npuMeHeHHs] HACTOSILIETO pa3iesia U OnpeeseHus
Texcr crarbu 16

1.  Hacrosmmii pa3ies NpUMEHSETCS K MEXIYHAPOIHBIM COTJIAIICHUSIM, JIO-
CTUTHYTBIM B pPe3yJIETare MeJualliy U 3aKIOYCHHBIM CTOPOHAMH B MIMCbMEHHOMN
dopMe B 1LENIX YperyImpoBaHUs KOMMEPYECKOro criopa («MHPOBBIE COTJIAllIe-
Hus» )°.

2. Hacrosmmii pa3nen He TPUMEHSIETCS K MUPOBBIM COTJIATIICHHUSIM:

a)  3aKIIOYCHHBIM /I YPETYIHPOBAHUS CIOPOB, BOSHUKAIONINX U3 CIe-
JIOK, COBEPIICHHBIX OIHOW W3 CTOPOH (IOTpeOuTEeNeM) B JIMYHBIX, CEMCHHBIX
WA TOMAITHHUX [EJsIX;

b) kacarommMmcsi CEMEHHOTO, HACIIEACTBEHHOTO WM TPYJOBOTO 3aKOHO-
JlaTebCTBa.

3. Hacrosmuii pa3men He TPUMEHSIETCS:

a) K MUPOBBIM COTJIAICHUAM, KOTOPBIC:

i)  OBUM YTBEP KIEHBI CYJIOM HIIM OBIIM 3aKIIOYEHBI B XOAe paz0upa-
TENbCTBA B CYAE; U

ii) MOTyT OBITh IPUBEJICHBI B UCTIONHEHHE B Ka4eCTBE CyAeOHOTO perie-
HUSI B TOCYIapCTBE 3TOTO CyIa;

b) K MHUPOBBIM COTJIAICHUSAM, KOTOPBIE OBLIIM O(POPMIICHBI U MOTYT OBITH
MPUBENICHBI B HCIIOJIHEHUE B KaueCTBE apOUTPaKHOTO PEUICHHUS.

4.  MupoBoe corjauieHue ABIAeTCS «MEXIyHapOIHbIM», €CIM B MOMEHT 3a-
KIOYEHHS DTOTO MEPOBOTO COIIAIIEHHS

a)  KOMMepdYecKHe MpEeANpHUATHS MO KpaliHeill Mepe IBYyX CTOPOH MHpPO-
BOTO COIVIALLEHUS HAXOAATCS B pa3IMYHBIX IOCyJapcTBax; WiIH

b) rocymapcTBo, B KOTOPOM HAaxOJATCS KOMMEPYECKHE MpEeANpUATUs
CTOPOH MHPOBOTO COTJIAIIICHUS, HE SBISICTCS:

1)  HH roCyIapCTBOM, B KOTOPOM JO/DKHA OBITH MCIIONHEHA 3HAYUTEINH-
Hasl 4acTbh 00513aTeNbCTB 110 MUPOBOMY COTIJIAIICHUIO; HIIH

i) HHU TOCYIapCTBOM, C KOTOPBIM HanOoyiee TECHO CBA3aH MPEAMET MH-
POBOTO COTJIAIIICHUS.

5. Jns ueneit myHkra 4:

a)  eclM CTOpOHa UMeeT 0oJee OTHOIO KOMMEPUYECKOTO MPEeANpPUATHUS, TO
COOTBETCTBYIOIINM MECTOHAXOKICHHEM €€ KOMMEPIECKOTO MIPEIIIPHUATHS SBII-
€TCA MECTOHAXO0KACHUE TOTO KOMMEPUECCKOTO MPEANIPUATHA, KOTOPOE, C YUETOM
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00CTOSITENILCTB, U3BECTHBIX CTOPOHAM WM MPENONaraBIIuXcsi UMH B MOMEHT
3aKJIOYEHHS MUPOBOTO COTJAIICHUS, UIMEeT Haubojee TECHYIO CBA3b CO CIIOPOM,
YPETYIUPOBaHHBIM MUPOBBIM COTJIALIIEHUEM;

b)  ecmm cTopoHA HE UMEET KOMMEPYECKOTO MpPEIPHUATHS, IPUHIMACTCS
BO BHHMaHHE €€ IOCTOSHHOE MECTOKHUTEIBCTBO.

6. MupoBoe cornaieHnue CYUTaeTCs 3aKII0YeHHBIM «B MUCHbMEHHOH (hopme»,
€CJIM ero cozxepxaHue 3aUKCUPOBaHO B Kakoi-mibo ¢gopme. Tpebosanue o 3a-
KIIOUEHUH MHPOBOTO COTJIAIICHHS B MUCHbMEHHOH ()OpME CUHUTAETCS BBITIONHEH -
HBIM MOCPEACTBOM MPEACTABICHHUS NEKTPOHHOTO COOOIICHHS, €CIIU COAepIKa-
mrasicst B HeM WHGOPMAIS SBISETCS JOCTYITHOU TSI €€ MOCIEAYFOIIEro UCTIONb -
30BaHMUS.

CHOCKH

T 0OCYyapCTBO MOXKET PAcCMOTPETh BONPOC O MPUHATUU HACTOSIIETO pasjielia ¢ LENbIo ero
TMPUMCHEHHUS K COIVIAIICHUAM OO0 yperylmMmpoBaHHH CIOpa, HE3aBUCHUMO OT TOTO, OBUIM JIU OHU
JNOCTUTHYTHI B Pe3y/ibTaTe MEAHAIMU. 30eCh MOTPeOyeTCs] BHECTH KOPPEKTHPOBKU B
COOTBETCTBYIOIME CTATHH.

TocynapcTBo MOXET PaccMOTPETh BOMPOC O MPUHATHH HACTOSIIETO pasfelna C IEJbio ero
MPUMEHEHUS TOJLKO K TEM CIIy4yasM, KOTJa CTOPOHBI MUPOBOTO COIVIAIICHHUS JAOTOBOPHUIIHCH
0 €ro NMPUMEHCHUH.

TocynapcTBo MOXKET paccMOTPETh BONPOC O PACIIMPEHUH OIPEACNCHUST «MEXIYHapOoJHOTO»
MHPOBOTO COTJIAIICHHUS TyTEeM J00aBIeHHs B MyHKT 4 MOAMYHKTA CICAYIOMIETO COACPIKAHUS:
«MupoBoe corameHie SBIsieTcs TakkKe “‘MeXJIYHapOAHbIM”, €CIIM OHO JIOCTUTHYTO B
pe3yJabTaTe MeXAYHapOAHOW MEAMAllMH, KaK 9TO Ompesensiercs B myHkrax 2,3 u 4

CTaThH 3».

KommenTapun k crarbe 16
Copepa npumenenus

105. Crarps 16 onpenenser cdepy NpUMEHEHHUS pas3zieiia 3 0 MEXIyHAPOIHBIX MH-
POBBIX COTJIAIIEHUSX M OTpa)kaeT copepkaHue ctarbu 2 CHHramypckoil KOHBEHLIUU.
[Iyskr 1 BBOAUT 0OIIee MOHATHE «MUPOBOE COTTAlICHHE», 0003HaYaroIee MeXK Iy Ha-
pPOIIHOE COTJAllIEHUE, NOCTUTHYTOE B pE3yibrare MeAHalii U 3aKIOY€HHOE CTOpO-
HaMH B MUCHbMEHHOU (opMe B LEJX YPETyIMpOBaHU KOMMEpUYECKOro cropa. Jlanee
B cTarbe 16 JaroTcs ompejieNieHus MOHATHI «MEXITYHApPOAHBINY» U «B MHUCHMEHHOM
(dopme». CneryeT OTMETHTD, YTO B CTaThe HE MPEAYyCMOTPEHO HUKAKUX OTpaHHYCHUI
B OTHOIICHWH XapaKTepa CPeACTB MPaBOBOM 3aIUTHI MM JJOTOBOPHBIX 00S3aTeIILCT B
(cm. A/CN.9/896, 1. 47-50).

106. MupoBsle coralieHuss MOTYT KacaTbCs BOIPOCOB, KOTOPBIE HE MPEATIONAraaoch
pelarb B MOMEHT Haudajla mpoleaypsl Meauanuu. [lo aToil mpuuuHe B myHKTe 1 MH-
pPOBbIE COMIAIIEHUs ONPEAENEHbl KAK COTNALIEHUs], TOCTUTHYThIE «B PE3YJIBTAaTe Me-
JUalim», BO H30ekKaHHE CIOKHOCTEH Ha dTale UCHOMHUTEIBHOTO IMPOU3BOACTBA

(A/CN.9/861, 11. 69).

107. TlockonbKy MHpPOBBIC COTJIALICHUS MOTYT KAcaTbCsl KaK NEHEXKHBIX, TAK M HEIe-
HEXXHBIX 00s13aTeNbCTB, pa3lel 3 NpUMEeHseTCs K 00g3arenbcTBaM 00OMX THUIIOB. JTO
HOPOIUKTOBAHO TEM, YTO HOPMA O IPUBEJICHUH B HCIIOMHCHUE TOIBKO JICHEKHBIX 00s-
3aTeNbCTB OblIa OBl CIMIIKOM OTPAHUYUTENILHOW M MOCTaBUiIa Obl CTOPOHBI B HEPaB-
Hoe nonoxenue. Pasnen 3 chopmynupoBaH TakuM 0Opa3zoM, UTOOBI T0ObIE BOIPOCHI,
KOTOPBIE MOTYT BO3HHKHYTH B CBSI3U C IPHUBECHUEM B HCIIOJHEHNE HEIICHEKHBIX 005-
3aTeNbCTB, MOTJIM PELIaThCsl KOMIIETEHTHBIM OPTaHOM B COOTBETCTBUH C MPHUMEHH-
MBIM TIPABOM.

Hcxniouenus u3 cgpepvl npumenenus

108. B myHkrax 2 w 3 yCTaHOBJIEH HWCYEPIBIBAIONMN TEepedeHb WCKIIOYEHUN H3
ctepbl MpUMeHeHus paszena 3.
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- Mupoguvle coenawienus, 3axnouentvie O0Jist ypecyiupo8aHusi Cnopos, BO3HUKAIO-
WUX U3 COENOK, COBEPUIEHHbIX 0OHOU U3 CMOPOH (Nompebumenem) 8 TUUHbIX, Ce-
MEUHbIX UL OOMAUHUX YELAX, TUOO KACAIOWUECS CEMEIIHO20, HACAe0CMBEHHO20
UIU Mpyo06020 3aKOHOOAMETbCMBA;

109. IlyHkr 2 ucxioyaeT NPUMEHEHUE pa3jena 3 K MUPOBBIM COIVIALLEHUSIM, Kacalo-
MUMCS TOTPEOUTEIECKOTO, CEeMEHHOTO, HACJeICTBEHHOTO M TPYZOBOTO 3aKOHOAA-
TenbcTBa. [I0CKONMBKY B pa3HBIX MPABOBBIX CHCTEMAaX TEPMHH «IIOTPEOUTEIHY MOXKET
MOHUMAThCS TO-Pa3HOMY, HApSIy C MPSIMOW CCBUIKOM Ha «IOTPEOUTENSD HCIONB30 -
BaHa ommucareibHas (OPMYIUPOBKA «JJISI JITYHBIX, CEMEHHBIX HMJIM JIOMAITHUX IIEJeH»
(A/CN.9/896, mm1. 58-9). Takoit MOAXOA COTTACYESTCS C IOJOKEHUSIMI JIPYTUX JTOKY-
meHToB FOHCHUTPAJI, B yacTHOCTH myHKTOM (a) cTtarbu 4 KoHBeHIHMH 00 MCKOBOWM
JIaBHOCTH B MEXIyHapOIHOH KyIUIe-poake TOBApOB U MyHKTOM (a) crarbu 2 KoH-
BeHIMK Opranuzanuu O0bennHEeHHBIX Haruii o moroBopax MexayHapOIHON Ky I -
MPOaXKH TOBApOB.

110. B moamynkre (b) myHKTa 2 TOBOPUTCSI O MUPOBBIX COTVIAIICHHUSX, KaCATOIIIXCS
«CeMEeHHOTr0, HaCAeACTBEHHOTO MJM TPYAOBOTO 3aKOHOJATENbCTBA», a HE «CEMEHHBIX,
HACJEACTBCHHBIX M TPYIOBBIX Jem». OJTa (GOpPMYyIHpOBKa NpHU3BaHA O00ECIEYUTSH,
9TOOBI CeMEHHBIE «JeNla», KOTOPhIe MOTYT BKIIFOYaTb KOMMEPUECKHE CIIOpPHI C yda-
CTHEM UJIEHOB CEMbH, pa3pellaeMble Iy TeM MeINaLMH, OIIa1add N0 AeHCTBHE pas-
Jena 3.

- Muposvie coenauenus, 3axnoueHHble 8 xo0e Cy0eOH020 Ul apOoumpaicHo2o
paszbupamenvcmsa

111. B nmyHkre 3 mpeaycMOTPEHO JBa UCKIIOUEHUSA: MUPOBBIE COTJIAIIEHHs, KOTOphIe
OBLIM 1) YTBEPIKACHBI CYIOM MJIM 3aKII0YEHBI B Cye U 0(hOpMIICHBI B BUIE CyAeOHOTO
perieHus MO0 11) 3aKIIOUYEeHBI B X0e apOUTPaXKHOTO pa3duparenbcTBa M 0(OPMIIECH bl
B BUjle apOuTpaxHoro pemeHus. [lockonbky mogoOHbIe MUPOBBIE COTTIAIEHHUSI MOTYT
perynmupoBarbCsi IPYTHM CIEIHAIbHBIM 3aKOHONATeNbCTBOM (B TOM YHCIE TaKHUMHU
MEKAYHapOIHBIMH TOKYMEHTaMH, kKak KoHBeHIMA o cormamieHusx o BeIOope cyna,
KoHBeHIMS 0 NpU3HAHUU U MPUBEACHUHU B UCTIOMHCHUE MHOCTPAHHBIX CYACOHBIX pe-
LIEHHIT 110 FPaXKJAHCKUM MM TOPTOBBIM aenaM ot 2 mions 2019 roga u Heio-Hopk-
CKasi KOHBCHIUSI O TMPU3HAHWU W IIPHUBEICHUN B MCIONHEHWE HWHOCTPAHHBIX apOHT-
paxubix pemennii (1958 ron) («Hpio-MopkcKas KOHBEHIMSA»), TaHHbIE HCKIIOUCHH
HY)KHBI JUUI1 TOTO, YTOOBI HE IOy CTUTH BOSHUKHOBEHHS HECOOTBETCTBHU MM JTyOmH -
POBAaHUS TIOJOKEHUH C TOJOXKEHUSMH JEHCTBYIOIIEH HOPMAaTHBHO-IIPABOBOW 0a3kl
(A/CN.9/901, 1. 26). Tem He MeHee TOCYHAapCTBA MOTYT PAacIpOCTPaHHUTH NeiicTBHE
NPUHAMAEMOTO 3aKOHOAATEIHCTBA HA MHPOBBIEC COTMAINCHMS, 3aKIMIOYCHHBIC B XOIE
cyneOHOTO WM apOUTPakHOTO pa30MpPaTeNbCTBa, TEM CAMBIM PACIIMPHUB chepy NpH-
MeHeHus pasznena 3 (A/CN.9/929, n. 19).

112. TlepBoe U3 HUCKIIOUEHUH, MPEAYCMOTPEHHOE B MOAMYHKTE (a) mMyHKTa 3, mpu-
3BaHO OXBaTUTh IHUPOKUH KpyT oOctosarenseTB (A/CN.9/901, m. 61). Ecin mocne Bo3-
OyxeHus cyneOHOro pa3douparenbcTBa CTOPOHAM YaeTcsi JOCTHYb MUPOBOTO COTJIa-
IICHUS TyTEM MEUAINU, TAKOe COTJallIeHue He OyJeT Noanaaars nox chepy npume-
HeHust THIIOBOTO 3aKOHA JIMILIbL B TOM CJIydae, eClid OHO yTBEPIKIEHO CYJ0M WM 3a-
KJIFOYEHO B XOfie CyJAeOHOro pa3dupareibcTBa U MOKET OBITh IPHUBEIECHO B UCIIOJNHE-
HHE B Ka4eCTBE Cy[JeOHOTO pEelIeHNsI B TOM rOCYJapCTBe, B KOTOPOM OBLIO Ha4aro cy-
nebnoe pazouparensctBo (A/CN.9/929, 1. 20). MupoBBIe COTNAIICHNS, JOCTUTHY THIE
BO BpeMs1 cyIeOHOTO pa3duparenscTBa, HO He 0(OpMIICHHBIE B BHJIE CyAeOHBIX pere-
HUM, HE IOANANAI0T O AeHCTBUE TUIOBOTO 3aKOHA TAKKE JIMILIL B TOM ClIy4ae, €Clu
OHHM YTBEPIKIEHBI CYIOM WJIM 3aK/IFOUEHBI B XOZI€ pa3dupareibcTBa B CyAE€ U MOTYT
OBITH TIPUBEICHH B HCIIONHEHUE B KAa4eCTBE CY[JCOHOTO PEHICHHS B TOCYZApCTBE, B
KOTOPOM MpoXoawiio cyaedHoe paszdouparesbcTBo (A/CN.9/929, m. 21). Dopmynu-
POBKa «MOTYT OBITH IPUBEICHEI B HCIIONHCHNE B KAYECTBE CYACOHOTO PEIICHHSD) IPH-
3BaHa BOCIIOJHHUTE MPOOEN, KOTOPHIH MOKET 00pa3oBarbes B ClIydae HEBO3SMOKHOCTH
NPHUBEACHNS B HCIIONHCHHE MHPOBBIX COTVIALICHUH, YTBEP)KICHHBIX CYIOM WM 3a-
KIIOYSHHBIX B XO[¢ pa30uparesbcTBa B cyne (Hy)Ha cChUIKa). Takum oOpaszoM, ecim
cyneOHOe pemieHHe, O(GOPMHBIICE MHPOBOE COIVIAIICHHE, HE MOANAIAET II0[
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JIEUCTBYIOIINIA TOPSAOK MPUBEJICHUS B UCIIONHEHUE CYAEOHBIX PEIIeHUI, TO MOXET
OBITH paccMOTpEHa BO3MOXXHOCTH €r0 MPUBEACHUS B UCIIONHEHUE B COOTBETCTBHUU C
TunoBeiM 3ak0HOM. B03MOXHOCTH MPUBEJCHUS B MCIOIHEHUE MHPOBOTO COTJalle-
HUSl, yTBEPIKACHHOTO CYJIOM UJIM 3aKIIOUEHHOTO B CY/IE, CICAYET ONPEEISTh 10 TOMY,
MOXET JIM OHO OBITh IPUBEJICHO B MCIIOJHEHUE «B TOCYIapCTBE 3TOTO cynay. [Ipenio-
JKEHUE OIpeJeiaTh BOBMOXKHOCTh MPUBEACHUS B HCIIOJHEHHE COTVIACHO 3aKOHOJA-
TEJILCTBY TOCYAapCTBa, B KOTOPOM OHO HCIPAIMBACTCS, HE TOMyYWIO MOJJIEPKKU B
XO0JI€ MOATOTOBKH THIOBOTO 3aKOHA. DTO OBIJI0O 00O0CHOBAHO TEM, YTO TAKOHM MOIXO
BHeceT myTaHully (A/CN.9/929, m. 24; cwm. taxke mm. 15-16 moxymenta A/CN.9/
WG.I/WP.202).

113. ®opMympoBKa «MOTYT OBITh IPUBEICHBI B HCIIOJHEHUE B Ka4ECTBE apOUTpax-
HOTO pelIeHus» B moAanyHkTe (b) myHKTa 3 mpu3BaHa BOCHOMHUTE NPOOEI, KOTOPBIN
MOXKET 00pa3oBarbes B CIIydae HEBO3MOXXHOCTH TIPUBEICHIS B HICTIOTHECHUE MHUPOBBIX
comamennii, opOPMIICHHBIX B BHIE apOHUTPaKHBIX PEIICHH, B HEKOTOPBIX IIPABOBEBIX
cucremax (A/CN.9/929, m. 25). Takum 00pa3oM, ecim K apOUTPa)KHOMY PELICHUIO,
0(opMHBIIEMY MHPOBOE COTJIALICHUE, HE MPUMEHHUM YCTaHOBJICHHBII MOPSIOK MPU-
BEJICHUS B UCIOJHCHHE apOUTPaXKHBIX PELICHUH, TO MOXKET OBITh PaCCMOTpPEHA BO3-
MO)KHOCTh €r0 MPHUBEICHUS B HCIIOIHEHHE B COOTBETCTBHU C THUIIOBBIM 3aKOHOM.
B xone moaroroBku TumoBOro 3akoHa pa3BepHYJAach IUCKYCCHUS O TOM, CJEAYeT JIU
OTpeneNiaTh BOSMOKHOCTh NPHUBEIECHHUS B UCIIOTHEHHE MHUPOBOTO COTJIAILIEHHS B Kaye-
CTBE apOUTPaKHOTO PELIeHHs COMIACHO 3aKOHOAATENLCTBY JOTOBAPUBAIOIIETOCS IOC-
yaapcTBa, TOCYAapCTBa, B KOTOPOM HCIPAIINBAETCs MPUBEICHNE B HUCIIOHEHUE, WU
rocyJapcTBa, B KOTOPOM IPOXOAWIO apOUTpakHOe pa3bupareibcTBo. B koHeuHOM
UTOTE OBLIO PEIICHO, YTO BOIIPOC O BO3MOXXHOCTHU MPUBEACHUS B UCIIOIHEHHE MHPO-
BOTO COTJIALICHUS B Ka4eCTBE apOUTPAKHOTO PEIICHHS CJIEAYeT OCTaBUTh HA YCMOT-
peHUE KOMIIETEHTHOTO rocynapctBenHoro oprasa (A/CN.9/929, mm. 25-27).

114. Crnenyer 0co60 OTMETUTB, 4TO (DAKT yUacCTHs CyAbU WM apOUTpa B mpoleaype
MeJMallK caM Mo cebe He JIO/DKeH BECTH K MCKIFOYEHHI0O MHPOBOTO COIVIAILCHUS M3
coepsl npuMeHeHHs JokyMmeHTa (A/CN.9/901, 1. 25; cM. 1. 47 BBIIIE).

Onpedenenue NOHIMUSL «MENCOYHAP OOHBLULY

115. Cdepa npumeneHus pasjenia 3 orpaHHueHa «MEXIyHapOTHBIMH» MHPOBBIMH
cornmamenusamMu. OnpesesieHne «MeXIyHapOIHBIX» MUPOBBIX COTNALICHUH B MyHK-
tax 4 u 5 crarbu 16 coepKUT NpOCThIe ¥ YETKHE KPUTEPHH ISl YCTAHOBICHHS TOTO,
HO/MaJaeT JIi MEPOBOE COIJIAIICHUE TI0J] AeUCTBUE pasjena 3. B onpeneieHuu pasb-
SICHSIETCSI, UTO «MEKIYHAPOIHBIN» XapaKTep MUPOBBIX COIJIAIICHUM BBITEKAET HE U3
«MEXIYHAPOIHOTO» XapaKkTepa MPOoLeayPbl MEIUALINH, @ U3 XapaKTepa CaMoTo MUPO-
Boro cornmamenus (A/CN.9/934, mm. 121-127).

116. B xoxe moxroroBku THIIOBOTO 3aKOHA OBII paCCMOTPEH BOTIPOC O TOM, CIIETyeT
JM OIICHUBATh MEXIyHapOIHEIH XapaKTep MHPOBOTO COIVIAIICHHS HA MOMEHT 3aKIIIO -
YeHHS COTJIAIICHHS O MEIHMAIMH WM Ha MOMEHT 3aKIFOYCHUS CaMOTO MHPOBOTO CO-
mianreHus. B pasmerne 3 yTOYHsIETCS, YTO ONMPENEIBIIONIAM MOMEHTOM ISl OLCHKU
MEKAYHAPOIHOTO XapaKTepa MUPOBOTO COTNIAIICHHUS SBIIETCSI MOMEHT €ro0 3aKIoue -
HUSI HE3aBHCHMO OT TOTO, BBINOJNHSUIUCH JIM COOTBETCTBYIOLIME KPUTCPUU HA BCEM
npoTsbkeHuu pasouparensctBa (A/CN.9/934, nm. 28 u 121-127). CnenoBarensHo,
MHPOBOE COTJIAIICHHE MOXKET OBITh MEXKIYHAPOIHBIM JJAXKE B TOM CIIydae, €CIIH IPO-
HeAypa MeIMaluul TakoBOW He OblIa (HampHuMep, €cliM OlHA U3 CTOPOH BBIBEJNA CBOE
KOMMepUecKoe MpeANpUATHeE 3a MPeAelibl ToCcy1apCcTBa MECTOHAX0XKICHUSI KOMMepUe -
CKOTO MPEeANPHUATHUS IPYTOl CTOPOHBI y)Ke IMocye Haualla pa30upareibcTBa, HO J0 3a-
KJIIOUEHUS MUPOBOTO cornameHust). [ToMuMo 3TOTo0, HCTIONBb30BaHHAS (DO PMYIMPOBKA
«B MOMEHT 3aKIIOYEHHUSI STOTO MUPOBOTO COTJIAIICHHUSD) MPU3BaHA 00ECIEIUTh, YTOOBI
pasmen 3 MpUMEHSJICS TakkKe B CIIydasix, KOT/Aa Ipollelypa MeAuaIiy Obljla Hauara He
M0 JOTOBOPEHHOCTH cTOpoH (A/CN.9/934, . 123).

117. Bpuio Taxke MPH3HAHO, YTO CTOPOHBI MEXIYHAPOTHONH MEIUAINU IO CMBICIY

ITYHKTa 2 cTarbu 3 0OBIYHO npeanonararoT, 4YTo JOCTUTHYTOEC B pE€3YJIbTaT€ HEC MUPO-
BO€ COIIalICHUC 6yz[eT MoAJIC)KaTb MPUBCACHUIO B HCIIOJIHCHUE B COOTBETCTBUU C
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paszmenoM 3, make €CIM caMO COIJIAIleHHe He OyIeT MeXIyHapOIHBIM COIJACHO
nyHKTY 4 crarsu 16. C ydeToM 3Toro 00CTOsITeNbCTBA B CHOCKE 7 K THIIOBOMY 3aKOHY
HpeayCcMOTpeHa BO3MOKHOCTD PaclpOCTPaHUTh JeHCTBHE pasjiena 3 Ha MUPOBEIE CO-
[JIALICHUs], KOTOPBIE HE SIBISIIOTCS MEX/yHapOAHBIMU COTNIACHO ITYHKTY 4, HO 10 CTHUI-
HYTHI B pe3ynsTare MexayHaponHoit meauamuu (A/CN.9/934, mm. 124-127).

118. B mynkre 5 crarby 16 ycTaHOBJIEHBI KPUTEPUU OIIPENEICHUS MECTOHAXO0XKICHUS
KOMMEpUYECKOI0 MPEANPHUATUSA B TOM CIydae, €ClIM Yy CTOPOHBI €CTh HECKOJIBKO KOM-
MEpUYECKUX MPEINPHATHH MO0 HET HU OTHOTO KOMMEpYecKoro mpeampustus. [lo-
CKOJIbKY TEPMHH «KOMMEPUYECKOE MPEAIPHUITHE» XOPOIIO HU3BECTEH U IIUPOKO HC-
NOJBb3yeTCsT B KOMMEPYECKOM IIpaBe, €ro ONpeleNeHHs B pasienc 3 He JaeTcs
(A/CN.9/896, nm. 27-28).

Tpebosanue o nucomenHol Gpopme

119. YnomuHaHne O 3aKIIOYCHUH COTJIAIICHHS «B MICEMEHHOM Qopme» B myHKTE 1
cTarb¥ 16 M MOTONMHUTENbHAS pacn(ppOBKa 3TOTO MOHATHSA B IMyHKTE 6 TOH ke cTa-
TBU OTPAXKAIOT TO 0OCTOATEIHCTBO, YTO MHPOBOE COTTAIICHHUE JOIDKHO OTBEYATh MH-
HUMaJIBHBIM (OPMAJEHBIM TpeOOBaHMSAM, C TEM YTOOBI KOMIETEHTHBIH OpraH Mor
NPUHATH K PACCMOTPEHUIO Kacaroreecsi ero xonaraictBo (A/CN.9/896, . 32-36).
CoBpeMeHHbIE CPEeACTBa CBA3M U OObIYaM AEJIOBOro 000poTa yUTeHBbI B IIyHKTE 6, B
KOTOPOM YCTAaHOBJIEH MPUHUHUI (DYyHKUHOHAILHONW 3KBHBAJEHTHOCTH, 3aKpEIUICHHBI I
B Texctax FOHCUTPAJI no snexrponHoit Toprosie (A/CN.9/867, n. 133). IlpaBuna
(DYHKUMOHAJIBHOW SKBUBAJEHTHOCTH B OTHOULIEHWM TpeOOBaHUA O MUCHBMEHHOM
tdopme B pazzaene 3 ocHoBaHBI Ha MyHKTaX 2 M 3 crarbu 9 Konennuu OpraHuzanuu
OObenuneHHbIx Hanumit 00 MCIONIb30BaHUM SMEKTPOHHBIX COOOLIEHUN B MEXIyHa-
POIHBIX TOTOBOpax (HLIO-PIOpK, 2005 roxn) (A/CN.9/896, 1. 66).

Honamue «xommepueckuti»

120. Paznen 3 npuMeHseTCS K MUPOBBIM COIVIALIEHUAM 10 K KOMMEPUYECKUM» CIOPAM.
ITpy 5TOM B HEM HE AAHO HU NPHUMEPHOTO NEPEYHs, HU ONpPEAEICHUS TEPMUHA «KOM-
Mepdeckuii» (cM. Beime mm. 30-31).

Touamue «(CMOPOHBLY MUPOB02O CocllauleHUus

121. B paszaene 3 He naHO MOAPOOHOTO Pa3bIACHEHHS, UTO MIOHUMAETCS TION «CTOPO-
HOI» B CBETE COBPEMEHHOH IMI00aIBHO 1eTI0BOH MPaKTHKU U CIOKHBIX KOPIIOPaTHB-
HBIX CTPYKTYP.

122. Paznen 3 npuMeHsieTCs] K MUPOBBIM COIVIAILIEHUSAM C y4acTHEM NPaBUTEIbCTBEH-
HBIX CTPYKTYP, IOCKOJIBKY TaKHE CTPYKTYPBI MOTYT 3aHMMAarbCsi U KOMMEpPYECKOH Je-
SATEJILHOCTBIO U UCIIONb30BaTh MEIUALIMIO I pa3pelIeHHs CIOPOB, BOSHUKAIOMINX B
Ipolecce ee ocylecTsIeHus. VICKIoueHue MUPOBBIX COTTIAIIEHUH ¢ y4acTHEM Ipa-
BUTENBCTBEHHBIX CTPYKTYp U3 cpepbl IPUMEHEHH TaHHOTO pasjelna JMIIUIO Obl Ta-
KUE CTPYKTYPBl BO3MOXXHOCTH JTOOUBATHCS MPUBEACHUS TAKUX COTJIAIICHUN B UCIION-
HeHHe MO0 CChUIAaThCA Ha HUX B OTHOIICHHWH CBOUX KOMMEPYECKHMX MNapTHEPOB
(A/CN.9/861, . 44—-46).

Ynomunanus o crarbe 16 B gokymentax FOHCHUTPAJL

Od¢uyuanvnvie omuemsl [enepanvHoii Accambneu, cemvoecsim mpemvsi ceccus,
Jononnenue Ne 17 (A/73/17), nn. 56—57 u 66;

A/CN.9/943, nn. 12-13;

A/CN.9/934, nn. 18-19,21, 23-24,26,28-29,120-127u133-137;
A/CN.9Y/WGI/WP.205, . 7-10u 12-16;

A/CN.9/929, mm. 14-15,17-35,43 u 68-72;
A/CN.9Y/WG.II/WP.202, nm. 24-28;

A/CN.9/901, nm. 25-34,52, 56 u 58-71;

A/CN.Y/WGI/WP200, mm. 15-20u 22-28;
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A/CN.9/896, mm. 14-24, 27-28, 32-38, 48-60, 66, 113-117, 133, 145-146,
158-163,169-176 1 205-210;

A/CN.9/WG.I/WP.198, nm. 4-24;

A/CN.9/867, nn. 93-98,101,106-108,118, 125-131u 133;
A/CN.9/WG.IVWP.195, mm. 6-28;

A/CN.9/861, . 24-28,33-39,40-43 u 68—69;

A/CN.9/WGI/WP.190, mm. 28-38.

Crarps 17. O01u1ue NpUHIMITBI
Texcr crarbu; 17

1.  MupoBoe comamiesie NTpUBOAUTCS B UCIIOJHEHUE B COOTBETCTBHUM C Ipa-
BWJIAMU MNPOLEAYPHl JAHHOIO TOCYAAapCTBAa U Ha YCIOBUSAX, H3JIOKEHHBIX
B HACTOAMIEM paslele.

2.  Ecmm BO3HHKaeT CHop Mo KakoMy-THOO BOIMPOCY, KOTOPHIH, Kak yTBep-
KIIAeT OJHA M3 CTOPOH, Y’Ke OBLT yperyJanpoBaH HOCPEACTBOM MUPOBOTO COTJIA-
IICHUsI, TO 3Ta CTOPOHA MOXKET CCHUIATHCS HA MHPOBOE COTJIAIIICHHE B COOTBET-
CTBHH C IPAaBUJIAMH MPOIEAYPHI JAHHOTO TOCYIapCTBA M HA YCIOBUSAX, H3TI0XKEH -
HBIX B HACTOSIIIEM paszesie, C TeM YTOOBI JOKa3aTh, YTO 3TOT BOIPOC yXKe ype-
TYTHpPOBaH.

Kommentapuu k crarbe 17
Obszannocmu 2ocyoapcme

123. B crarbe 17 ompeneneHbl 0043aHHOCTH TOCYapcTBa KaK B OTHOILEHUH NpHUBe-
JIeHUs] B UCIIOJIHEHHE MHPOBBIX COTMAIIeHWH (MIyHKT 1), Tak U B OTHOIIEGHUH INpaBa
CTOPOH CCBIJIAThCSI HA MUPOBOE COTJIAIICHUE B KaueCTBE BO3PaKEHUsSI MPOTUB Tpedo-
BaHUs (MTyHKT 2) B COOTBETCTBUU C MOJOKECHUAMH cTaTbil 3 CHHramypcKod KOHBEH-
IUH.

124. TocynapcTBa 00s13aHbl 00ECTIEYUTH, YTOOBI MUPOBBIC COTIIAIIICHHUSI, 10 CTUTHYThIS
B pe3yNbTaTe MEAHMAIlUH, TPUBOAINCH B HCIIONHEHUE B COOTBETCTBHHU C UX MPOIIEC-
CyaJbHBIMH HOPMaMH U Ha YCIIOBHSAX, U3JIOKEHHBIX B pazzene 3. VM Tarke HalJIeKUuT
NPEeI0CTaBUTh CTOPOHAM MHUPOBOTO COIJIAIIEHUS TPABO CCHUIATHCA HA HEro B Kaye-
CTBE BO3PAXEHHUsS MPOTUB TPeOOBaHMA, KACAIOUIETOCs BONPOCOB, YPEryaupOBaHHbBIX
HOCPEACTBOM MHPOBOTO cormamenus (A/73/17,m. 58).

HpﬂMO@ npuee()enue 6 UCNOJIHEHUe. omcymcmeue mexaHusma cyde6yozo
nepecmompa/xonmpozz}z 8 eocydapcmge 3AKNIOYEHRUA MUPOB020 CcoclauleHusl

125. Paznen 3 mpeaycMarpuBaeT MpsIMOE MPUBEIECHHE MUPOBOTO COTJIALIICHUS B HC-
MOJIHEHHE B MECTE MPUBEICHHS B CIIONHEHHE. B Xome moAroroBku THITOBOTO 3aKOHA
npeUaraioch MpeayCMOTPEeTh MEXaHHU3M CyaeOHOro IMmepecMoTpa WM KOHTPOJS B
roCyIapCcTBEe 3aKIIOYEHHS] MHPOBOTO COIVIAIIECHHS B KAa4eCTBE IPEIBAPHUTEIHHOTO
YCJIOBHS €70 NPUBEIEHHS B UCIIOJHEHHE, OIHAKO 3TO MPEJIOKEHHE He OBUIO IPHHSATO.
IlpuMeHeHHe MeXaHH3Ma CyAeOHOI0 MepecMoTpa O3Hadano Obl BO3BpAr K MPHUHIKITY
JBOMHOM 3K3€KBaTyphl, YTO IPOTUBOPEYUT LM CO3MaHUSA PALMOHAILHOIO U yIPO-
IICHHOTO MeXaHu3Ma mpuBeacHUs B ucnonmdenue (A/CN.9/861, nm. 80—84).

Heucnonvzosanue mepmMuHa «npusHaHuey

126. Ilynkr 2 cHuMaer moOyI0 HEOIPENENCHHOCTh OTHOCUTEILHO BO3MOXHOCTH
CCBIJIATHCSl HA MAPOBOE COTNIAILICHHUE B KaYECTBE BO3pPaKCHUs Ha TPeOOBAHUE U YETKO
YCTaHABJIMBACT, YTO €CJIM MUPOBOE COTNIANICHHE YIOBICTBOPSIET YCIOBHIM, H3JI0XKEH -
HBIM B paszene 3, TO OHO SBIIETCS [0Ka3aTelbCTBOM TOTO, YTO CHOP YPETyIHpPOBAH.
B xone pa3paborku crarbu 17 ObUT TOTHAT BOIPOC O TOM, HE HY)KHO JIM MCTIOIb30BaT b
B TUNoBOM 3aKOHE TEPMHUH «IIPU3HAHUEY U MPSAMO MPEaYyCMOTPETh TpeOOBaHHE O IPHU-
3HAHUM MHUPOBBIX cornameHni (A/CN.9/867, n. 146). IlockonbKky NOHATHE IIPU3HA-
HHUE» T0-pa3HOMYy TpakKTyeTcsi B pa3HBIX MpaBoBBIX cucTemax (A/CN.9/861, m. 72),
3TOT TEPMUH OBUIO PEUICHO HE MCIIONB30BATh.
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«c mem umobwvl 00KA3aMb, YMO IMOM BONPOC YIHCe YPeSYIUPOBaAH»

127. ®opMympoBKa «C T€M YTOOBI JOKA3aTh, YTO 3TOT BOMPOC YXKE YPETyITUPOBAH»
YETKO OMpeaeNsieT NOCIeICTBUS CChUIKM Ha MUPOBOE COIVIAllIeHHE B KayecTBE BO3pa-
xeHust (A/CN.9/929, . 45). IlyHKT 2 cnenyeT MOHUMATh B LIMPOKOM CMBICJE KaK OT-
HOCSIIUICS U K TpeOoBaHMsIM 0 B3aumo3sadere (A/CN.9/929, n. 47).

«Hpu@e()eﬂue 8 UCNOJIHeHUe) U « BO3MOIHCHOCMb npueedeyuﬂ 8 UCNOJ/IHeHUe)»

128. Tor ¢axrt, yTo B THIOBOM 3aKOHE HCHOJIB3YIOTCS BBIPAXKEHUS «IIPUBEAECHUE B
UCIIOJIHEHHE» W «BO3MOKHOCTH TPHUBEACHHUS B WCIOJIHCHHE», HE O3HA4YaeT, 4TO 3a
HUMH CTOAT pasHbIc MOHATUS. B THUIIOBOM 3aKOHE «IPUBEACHHEM B HCIIOIHCHHUE)
Ha3BIBACTCS KaK IPOLECC BBIJA4U HCIOIHUTEIBHOIO JOKYMEHTA, TaK U €Tr0 IPUBEJE-
HUE B UCIIOJHEHHUE.

Ynomunanus o crarbe 17 B nokymenrax FKOHCUTPAJIL

Oduyuanvhvie omuemor [ enepanvroti Accambneu, cemvoecsam mpemvs ceccus,
Jononnenue Ne 17 (A/73/17), nm. 58—59;

A/A/CN.9/943, 1. 14;

A/A/CN.9/934, 1. 25;

A/CN.9/929, . 44-48 n 73;
A/CN.9/WGII/WP.202, mm. 29-33;
A/CN.9/901, nm. 16-24,52, 54u 55;
A/CN.Y/WGII/WP.200, mm. 29-30u 35-36;
A/CN.9/896, mm. 76-81,152, 153,155 1 200-203;
A/CN.9/WG.I/WP.198, nm. 31-33;
A/CN.9/867, 1. 146;
A/CN.9/WGII/WP.195, nm. 44-50;
A/CN.9/861, . 19,47-50, 71-84;
A/CN.9/WGI/WP.190, mm. 40-45.

Crarba 18. TpeGoBaHusi NPUMEHUTEJIHLHO K BO3MOMKHOCTH MOJIATATHCS
HAa MHpPOBbIE CONJIALIEHNUS

Texer crarbu; 18

1.  Cropona, monararomiasici Ha MHPOBOE COTJIAIIEHHE B COOTBETCTBUHU C
HACTOSIIIAM pa3lelioM, MPEACTABISICT KOMIIETCHTHOMY OpTaHy JaHHOTO TocCy-
JapcTBa:

a)  MHUpPOBOE CONJIAllIEHHUE, NMOJINUCAHHOE CTOPOHAMU;

b)  IOKa3are’IbCTBO TOTO, UYTO MHPOBOE COTVAIICHHE OBIIO TOCTUTHYTO B
pe3ynsrare MeJHualuu, HalpuMep:

1)  [OANHUCH MEAMaropa Ha MUPOBOM COTJAIICHUHY;

il)  JTOKyMEHT 3a HOIIMUCHI0O MEIUATOPa C YKa3aHUEM TOTO, YTO MeIHAIIHS
HMeJa MECTO;

iil) TOATBEepIKIEHHUE, BEITAHHOE YUPCIKACHUEM, KOTOPOE aIMIHUCTPUPO-
BaJ0 MEIUALMIO; WIN

iv) mpu orcyTtcTBuH (1), (ii) mm (iii) — moboe apyroe qoKa3areiabCTBO,
pHUEMIIEMOE 1T KOMIIETEHTHOTO OpTaHa.

2. TpC6OBaHI/IC 0 TOM, YTO MHUPOBO€ COTIJIAIICHUC OOJDKHO OBITH noanmucaHo
CTOPOHAaMH UJIM, KOTJa 3TO IPUMEHUMO, MEAUATOPOM, CUHHUTACTCA BBIIIOJJHCHHBI M
B OTHOIICHUHU JJICKTPOHHOTO COO6III€HI/I$I, €ClIM:

a)  HCIONB30BaH KaKOW-mMOO crocol Uil HASHTHU(PUKAIIUN CTOPOH HIN
Me}lHaTOpa nu yKa3aHI/I$I HaMepeHI/ISI CTOpOH nJm MenHaTopa B OTHOINICHHWU HH-
bopManum, comeprKamencss B IEKTPOHHOM COOOGIIEHUH; U
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b) wucmonb30BaHHBINA COCO0:

i) 0O SIBISETCS HACTONBKO HAJIC)KHBIM, HACKOJIBKO 3TO COOTBETCTBYET
LEH, 71 KOTOPOH NEKTPOHHOE COOO0IIeHUE OBLIO TOATOTOBICHO HITH Tie-
pelaHo, C YUYETOM BCEX OOCTOSATEIBCTB, BKIIOYAsl JOOBIE COOTBETCTBYIO-
IIHe TOTOBOPEHHOCTH;

i1) b0, KaK 3TO (paKTUUECKH MPOJEMOHCTPUPOBAHO HA OCHOBAHUU Ca-
MOTO croco0a MM ¢ IOMOIIBIO JOMOJIHUTENBHBIX J0Ka3aTeIbCTB, MO3BO-
JIAJT BBITIONHHUTE (DYyHKIMH, OTIMCAHHBIC B MOATYHKTE (2) BBIIIIE.

3. Ecmm mMupoBoe comaiieHue COCTaBJICHO He Ha O(HIMAILHOM SI3bIKE JaH-
HOTO TOCYJapCTBa, TO KOMIETEHTHBII OpTaH MOXET MPEJIOKUTh MPEICTABUTH
€ro MepPeBOJ] Ha TAKOW S3bIK.

4.  KoMmeTeHTHBII OpraH MOXKET 3aIpOCHUTH JIF0O0i HEOOXOTMMBINH JOKYMEHT
C LIe/IbI0 MPOBEPKU BBIIOMHEHHs TpeOOBaHUIl HACTOAIIETO pa3aena.

5.  Ilpu paccMoTpeHHU NPOCHOBI O MPEAOCTABICHUU MOMOILY KOMIIETEHTHBIN
OpraH JeHCTBYET OIEPATUBHO.

KommenTapun k crarpe 18
Lleno cmamou 18

129. Crarps 18 coorBercTByeT cTarbe 4 CHHIramypcKkoi KOHBEHIIUU U yCTAHABINBAET
(opmanbHbIe TpeOOBaHUS, KOTOPBIE HY)KHO BBIMIOJIHUTH CTOPOHAM, KEJAOIIAM TOJO -
JKUTHCS Ha MHpOBoe cornameHue. OHa obecrieunBaeT OanaHC MEXAY HeoOXOIUMO-
CTBIO MOATBEPAUTH (aKT NOCTHKCHHUS MHUPOBOTO COTJIAIICHHS B pe3ylikTare Meaua-
IIUH, C OTHOW CTOPOHBI, © HEOOXOIMMOCTHIO COXPAHUTh TMOKUI XapakTep MpoLeaypbl
Meauanuu — c apyroi (A/73/17, m. 60).

Tpebosanue o noonucanuu cmopoHamu

130. B nonnmyHkre (a) myHkTa 1 ycTaHOBIEHO TpeOOBaHHE O TOM, YTOOBI MUPOBOE
comamenue ObUIO MOAMHCAHO cTOpoHamu. Hamnume mnommuced cTOpoOH sBIseTCS
HaWIy4IIUM [IOATBEPXKIECHUEM KOHCEHCYaIbHOIO XapaKrepa NpOoLeAYpbl MEJUALUU U
JOCTHTHYTOTO B pe3ylsTare Hee MHpoBoro cornamenus. Ilo sToi mpuunHe Tpely-
eTCsl, YTOOBI MUPOBOE COTMAaIICHHE OBIIO IIOANICAHO CTOPOHAMH WM YTOOHI, ITO Kpaii-
Hel Mepe, MOKHO OBUIO YCTaHOBUTBH, YTO COTJIANICHNE OBUIO MIMH 3aKIIFOYCHO, B TOM
YHUCJIE ¢ YUYE€TOM BO3MOKHOCTH HCIIOJIb30BaHUA COBPEMEHHBIX CPEACTB CBA3U. B cra-
The 18 oTpaskeH NPHHIWI (YHKIMOHAIGHOW SKBHBAJCHTHOCTH, 3aKPEIUICHHBIA B
tekctax JOHCUTPAJI 1o »neKTpOHHONH TOPTOBIE, B COOTBETCTBUM C KOTOPBIM LI
BBITTONHEHUS (POPMaTBHBIX TPeOOBAaHUH pa3peIaeTcs HCIONb30BaTh MEKTPOHHBIE U
JIpyTue cpeacTBa cBs3u (cM. 1. 137 Huxe).

131. Xors B noanyHkTe (a) myHKTa | mpsiMoO He CKa3aHO, YTO MUPOBOE COTJIAILIEHUE
MOXET OBITh TOAMCAHO CTOPOHAMH MM UX YIIOJHOMOYCHHBIMU TPEJICTABUTEISIMI
(A/CN.9/929, nin. 40—42,49 u 50), BO3MOXHOCTh MOJMUCAHUS COTJIANICHHUSI TPECTa-
BUTEISIMH CTOPOH moxapasymeBaercst (A/CN.9/929, n. 50). Kpome TOrO, MOCKOIBKY
MOHSTHE «IPEACTABUTEIN CTOPOH)» MOXKET T0-Pa3HOMY TOJKOBAaThCS B Pa3HBIX Ipa-
BOBBIX CHCTEMaX M Pa3HOM KOHTEKCTE, 3TOT BOIIPOC OBLIO PEIICHO OCTABUTH IS ype-
TYIHPOBAaHUS B COOTBETCTBHHM C NPHMEHHUMBIM BHYTPEHHUM 3aKOHOAATEIHCTBOM
(A/CN.9/929, m. 49).

((ﬂOKCL?dWlﬁ/leWlGO moeo, Ymo Mupoeoe coziawierHue OvlL10 ()ocmuZHymo
6 pe3yiomame Me()uab;uu»

132. B noanyHkre (b) myHkTa 1 ckazaHO PO HEOOXOMUMOCTH MPOBEPUTH, YTO MUPO-
BOC COIVIAIIICHHE OBIIO JOCTHUTHYTO B PE3yNbTare MEAMAINH. YKa3aHHe Ha TaKylo
HEOOXOIMMOCTh UMEET IeJIbI0 OTIMYUTh MUPOBOE COTJIAICHHUE OT JAPYTHX BHIIOB J10-
TOBOPOB U 00ECIIEYUTHh MPABOBYIO OTPEEICHHOCTD, C TEM YTOOBI OONIETYUTH TPEJO-
CTaBJICHUE TIOMOIIM M MPEJOTBPATUTh BO3MOXHBIC 3noynorpeonenus. [lonmynkr (b)
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nyHkTa | copMymMpoBaH TakuM 00pa3oM, YTOOKI ycTaHaBIMBAEMbIe UM TPeOOBaHUS
OBLIM KaK MOXKHO OOJiee POCTHIMHA U HEOOPEeMEHHUTEIbHBIMH.

133. B noanyskre (b) mynkra 1 crarbu 18 nepeducieHbl cpeacTBa, ¢ MOMOIIbIO KO-
TOPBIX MOXKET OBITh JOKA3aHO, YTO MHPOBOE COTJIANICHUE JOCTUTHYTO B PE3YJBTare
Meaualrr, 3TOT NEPCICHD ABIACTCA HWIUIIOCTPATUBHBIM W HCUCPAPXUYCCKUM, HA YTO
YKa3bIBaeT UCTONb30BaHHE cioBa «Hampumep» (A/CN.9/929, mm. 56-59). On orpa-
JKaeT HeoOXOMMMOCTh HAWTH ONTUMAIBHBIN OalaHCc MeXIy oOecreueHHeM oTpele-
JICHHOCTHU B OTHOINCHHWU MOKa3arcjibCTB, KOTOPBIMHU MOXET OBITH TIOATBEPIKACHO J10-
CTUXKCHHUEC MUPOBOTIO COTTIAIICHUA B PEIYJIBTATE MEAUAIINNU, U COXPAHCHUEM rubxocTu
JUIL CTOPOH, KOTOPBIM MPHUIETCS MPEABABISITH COOTBETCTBYIOIINE I0KA3are/bCTBa
(A/CN.9/896, 1. 75).

134. Ha To, 4TO MHUpPOBOE cOTJallcHHE OBUIO JTOCTUTHYTO B pe3yibrare MeAWallvy,
MOXXET YKa3bIBarh:

- HOAIMUCH M€Auaropa Ha MUPOBOM COTVIAIICHWH;

- OTACJIbHOC MMOATBEPIKKACHNUE HA 3TOT CUCT CO CTOPOHBI ME€AHUATOPA;

- IOATBEPIKIEHHUE, BBIJAHHOE YUPEKIAEHUEM, KOTOPOE AIMUHUCTPUPOBAIIO MEIH-
aluIo.

135. Tlonnuce Menmuaropa, ynoMuHaemasi B moAnmyHkTax (i) u (il), CIyXHT IJisl TIOJ-
TBEPXKICHUS €ro0 ydacTus B mpoueaype. [loaToMy Halmm4yue ero moIIHCH He CeayeT
HUHTEPIPETUPOBATh HU KaK On0OpEeHHEe MHUPOBOTO COIVIALICHUS, HHU KaK yKa3aHHE Ha
TO, YTO OH SIBJIIETCS OJHOM U3 CTOpOH MupoBoro cornameHus (A/CN.9/896, n. 75).

136. Kak cnenyeT u3 moamyHkra (iv), 3TOT IEpeUeHb HE SABISACTCS MCUYEPIBIBAIOIIUM.
OnHaKo HYXHO 3aMETHUTh, YTO MO3BOJAATH 3allpalldBAIONICH CTOPOHE MPEACTABIATH
«MOOBIC APYTHE JT0KA3aTelbcTBa», YIOMSHYThIC B MOAMYyHKTE (iv), CIeayeT JHUIIb B
TOM CIJIydae, €CJI HEBO3MOXHO IIPEIICTABUTh JOKA3aTEIBCTBA, IEpEUNCICHHBIE B ITO/-
nyHkrax (i)—(iii) (A/CN.9/934, n. 38). KoMneTeHTHBIII OpraH MOXeT THOKO IMOIXO-
IUTH K BOIIPOCY O MPHEMJIEMOCTH JIOKa3aTeJbCTB, MPEICTABICHHBIX B XOIaTaicTBe,
€CIII CTOPOHBI B COCTOSHHUH IPONEMOHCTPHPOBATh, YTO MHPOBOE COTNAIICHHE JO-
CTUTHYTO B pe3ynsrare Meauanuu (A/CN.9/896, m. 190).

Onexmponnoe coobwenue

137. B mynkre 2 crarbn 18 yka3aHo, B KAKHX CIydasx U IIPH KaKUX yCIOBUSIX TpeOo-
BaHUE O MOJAMUCAHUH COTJIAIIEHISI CTOPOHAMH H, KOT/Ia 3TO IPUMEHUMO, MEITUATOPOM
MOXKET OBITh BBITIONHEHO C ITOMOIIBIO AEKTPOHHBIX cpeacTB. [IpaBuia GyHKIMOHAIE -
HO¥ HKBUBAJICHTHOCTH B OTHOIIIEHUH TPeOOBaHUII O MOIMUCH OCHOBAHBI HA IIYHKTaX 2
u 3 crarbn 9 Koneennuu Opranmzanun OObenuHeHHBIX Haruii 00 ncrmonp3oBaHUHT
EKTPOHHBIX COOBIIEHMI B MeXIyHApoaHsx jgoroBopax (Hbro-Hopk, 2005 rox)
(A/CN.9/896, 1. 66).

Heobsi3amenonocmeb  oopmienus Mupog8o2o co2naueHus 8 6ude eOuHo2o
OoKymenma

138. B Paboueii rpymnme oOCyxaaics BOIPOC O TOM, HY)KHO JIM YCTaHABIMBATh Tpe-
O0oBanue 00 0()OpMICHUN MHPOBOTO COTJIAIICHHUS B BUAE SIUHOTO JOKYMEHTA, U OBLIO
OPHU3HAHO, YTO TaKoe Tpe6OBaHNe HEOOI3aTeIbHO OTPAKAET COBPEMEHHY O TIPAKTHKY,
MOCKOJIbKY MHPOBBIC COTJIANIICHHUS 3HAYUTEIIHHO PA3MMYAOTCs 0 (POpMe U CoAepIiKa-
aur0. I1o 3TO# mpuynHe OBLIO PEIIeHO HE BKIIFOYATh 3TO TpeOOBaHME, YTOOBI HE BO3-
Jararb Ha CTOPOHBI JOIMOJHHUTEIHFHOTO OpEeMEHH, KOTOPOE MOKET MMOCTABUTH IIOI
yIpo3y THOKOCTH MPOIIETyPHI H HEXKeJaTeIbHBIM 00 pa3oM 3aTpyIHUTH MIPOLECC MPH-
Beqienus B ucnonHenue (A/CN.9/896, nm. 67 u 177-185).

Tlonnomouuss komnemeHmuoz2o opeara

139. Ecim B moanmynkrax (a) u (b) myHkTa | TOBOPUTCS O TOM, YTO JODKHA MPENO-
CTaBUTHh KOMIIETEHTHOMY OpTaHy CTOpPOHA MpH IoJade XOAaraicTBa, TO B MyHKTe 4
MPEJTYyCMOTPEHBI MOJIHOMOUYHMSI KOMIIETEHTHOTO OpraHa 3alpamivBarb HEOOXOJMMBbIC
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JIOKYMEHTHI B IpoIiecce ero paccMorperus. [IyHKT 4 He ceayeT MOHUMarh Kak CaHK-
MO Ha yCTaHOBIEHHWE KOMIIETEHTHBIM OPTaHOM JOMOIHUT €JbHBIX TPeGOBaHMM K XO-
JaraiicTBy, KOTOpbIe MOTYT HEOIPAaBIaHHO OOPEMEHUTH CTOPOHY, KEJAIOIIYIO T0JIO -
JKUThC Ha MupoBoe cornarieHue (A/CN.9/929, . 64—65).

Onepamusenocms

140. B myHKTEe 5 mMpenycMOTPEHO, YTO KOMIIETEHTHBIM OpraH JODKEH IeHCTBOBATH
oneparuBHO. [IyHKTBI 4 M 5 clieyeT YUTaTh B COBOKYIHOCTH APYT C JPyTOM, a 3TO
3HAUUT, YTO, MMOJIB3YSACh CBOUM IPABOM 3alpaIlUBaTh <«JIO00H HEOOXOMUMBIH TOKY-
MEHT» COTJIACHO IYHKTY 4, KOMIIETCHTHBIH OpTraH HE JODKEH HEeONpaBIaHHO 3aTsTH -
Barb MPOIEAYPY B COOTBETCTBHM C TpeOoBaHMsIMHU myHKTa 5 (A/CN.9/929, m. 67, u
A/CN.9/896, nm. 82 u 183).

Ynomunanus o crarbe 18 B nokymenrax KOHCUTPAJI

Oguyuanvhvie omuemvl [ enepanvroii Accambneu, cemvoecsam mpemvs ceccus,
Jlononnenue Ne 17 (A/73/17), nm. 60-61;

A/CN.9/943, mm. 15-16;

A/CN.9/934, . 37-39;

A/CN.9/929, . 40-42,49-67u 73;
A/CN.9/WG.II/WP.202, nm. 34-38;
A/CN.9/896, . 67-75,82 1 177-190;
A/CN.9/WG.II/WP.198, nn. 25-30;
A/CN.9/867, mn. 133-144;
A/CN.9/WG.I/WP.195, mm. 39-43;
A/CN.9/861, . 51-67,

A/CN.9/WG.I/WP.190, 1. 39.

Crarbs 19. OcHoBaHuA I 0TKa3a B Mpe10CTaBJIeHNN MOMOIIU
Texer crarbu 19

1. KommnereHTHBIH OpraH IaHHOIO IOCyAapcTBa MOXET OTKa3arbk B Ipeno-
CTaBIICHUH TIOMOIIH 110 IPOCH0E CTOPOHEL, IPOTUB KOTOPOH HCIIPAITHBAETCS 110-
MOII[b, TOJILKO B TOM Clly4yae, €M 3Ta CTOPOHA IPEICTaBUT KOMIIETEHTHOMY Op-
raHy J10Ka3arelbCcTBa TOTO, YTO:

a)  CTOpPOHA MUPOBOTO COTJIAIIEHUS ObLIA B KAKOK-TMOO Mepe Heleeco-
coOHa;

b) MUPOBOC COTJIAIIICHUEC, B CBA3U C KOTOPBIM UCHIPAIINBACTCSA BO3MOXK-
HOCTB ITOJIOXKHUTHCA HA HCIO:

i)  sBJIAETCS HUYTOXXHBIM, YTPATWIIO CHJy WM HE MOXET OBITH UCIIOIN-
HEHO IO 3aKOHY, KOTOPOMY CTOPOHBI IPABOMEPHO €ro MOAYMHWIN, WU,
MPHU OTCYTCTBHM TAaKOTO yKa3aHUs, MO 3aKOHY, KOTOPBII COUTET NPUMEHHU-
MBIM KOMIETEHTHBIN OpraH aHHOTO TOCYAapCTBa;

ii) He WMeeT 00s3arebHON CHJIBI MM HE SBIACTCS OKOHYATEILHBIM CO-
IJACHO €TO YCITIOBHSM; HIH

iil) OBUIO BIOCJEICTBUU U3MECHEHO;

c) o0s3arenbCTBa, 3aKPEIUICHHBIE B MEPOBOM COTJIAIIICHUU:
1)  OBUIM HCIIOJHEHBI; WIIH

il)  HESCHBI WA HETIOHSTHBI,

d) mpenocraBneHne moMomy OyneT MPOTUBOPEUHUTH YCIOBUSAM MHPO-
BOTO COTJIAIICHHUS,
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e) HMEJI0O MECTO CEPLE3HOC HAPYHICHUEC MEAUATOPOM CTAaHAApPTOB, IIpU-
MCHUMBIX K MCAHATOPY WM MEAHAILIUH, ITOCKOJIbKY 0e3 Takoro HapymeHus 5Ta
CTOPOHA HE 3aKJIro4YuJia ObI MHPOBOTO COIVIAIICHHSA; WU

f)  Meaumarop He pacKpbUI CTOPOHAM OOCTOSTEBCTBA, KOTOPBIE BBI3bI-
BAIOT 00OCHOBAHHBIE COMHEHHSI B €0 OSCIPUCTPACTHOCTH WIIM HE3aBUCHMOCTH,
Y TaKO€ HEepaCKPBITHE 0Ka3ajo CYIIECTBEHHOE BO3/EiCTBIE MM HEHAIeKaIlee
BIMSHHE Ha OJHY M3 CTOPOH, MOCKOJBKY 0€3 3TOTO HEepacKpPBITHS CTOPOHA HE
3aKIOYUIIAa OBl MUPOBOTO COTJIAILICHHS.

2. KommeTeHTHBIH OpraH JaHHOTO TOCYJapCTBa MOXKET TAKXKE OTKa3arh B MPENO-
CTaBJEHUM TIOMOIIH, €CJIU OH COYTET, YTO:

a) TpeIoCTaBICHHE MOMOIIM OyaeT MPOTHBOPEIUTH MyONMIHOMY IIO-
PAOKY JaHHOTO rOCYIapCTBa; WK

b) mpemmer cmopa He MOXKET OBITH OOBEKTOM YPETYIHPOBAHUS MOCPEA-
CTBOM MEAMAlLIMU B COOTBETCTBUU C 3aKOHOJATENbCTBOM JAHHOIO rOCYIapCTBa.

KommenTapuu k crarpe 19
Llenv cmamovu 19

141. B craree 19, coorBercTByIOmIEH cTarbe 5 CUHTAITYpCKOW KOHBEHIIUH, TIEPEUHC-
JIeHBl OCHOBaHHS, IO KOTOPHIM KOMIIETCHTHBI OpraH MOXKET OTKa3aTb B MPEIOCTAB-
JICHUH MOMOIIY. KOMIIETeHTHBIH OpraH MOKET OTKa3aTh B IPEIOCTABICHHH ITOMOIIN
1o MPOochde OMHOW U3 CTOPOH MPH HANMYUU OCHOBAHHUH, KOTOPHIE MOTYT OBITH CBSI-
3aHBl C OAHOM W3 CTOPOH (MOAMYHKT (a) myHKTa 1), MUPOBBIM coTiamieHueM (moji-
nyHkTHl (b), (¢) u (d) nmynkra 1) nimm menuaropoM (moanyHkTsl (e) u (f) mynkra 1).
KomreTeHTHBIH OpraH MOXET Takke OTKa3aTh B MPEJOCTaBIeHUH CyneOHOM MOMOIIT
1o cooOpaxeHuAM MyOIMYHOro Mmopsaka (MOAMYHKT (a) myHkTa 2) ymbo B ciydae,
€CJIM MpeaAMeT CIIopa He MOXKeT OBITh 00bEKTOM YPEryIupOBaHUS MOCPEACTBOM MEIH-
allid B COOTBETCTBUU C 3aKOHONATEJILCTBOM JAHHOTO rocynapctBa (mommyHKT (b)
MyHKTa 2). DTH OCHOBAaHUS MEPEUYHCICHBl UCUEPIIBIBAIOIINM 00Pa30oM, OTpaHUYCHEI B
YHClie U HEOOPEMEHUTENBHBI B TPUMEHEHUH, YTOOBI KOMIIETEHTHBIH OpTaH MOT JIETKO
U OBICTPO IpOBEepUTH UX Hammuue. OHU Takke CHOPMYIHPOBAHBI B OOIIUX BBIpAXKe-
HUSX, YTOOBI TO3BOIUTH KOMIIETEHTHOMY OpPTaHy THOKO TOIXOIUTH K UX TOJKOBAHHIO
n npumenenunto (A/CN.9/861, m. 93).

Cmpyxmypa cmamvu 19 — dyonuposaHue nonodxcenui

142. Crnenyer OTMETHTh TAaKOW Ba)KHBIH MOMEHT, YTO OCHOBAHUS Ui OTKa3a, Mpeay-
CMOTPCHHBIC B IMYHKTE 1, MOTYT OTYacTH QyONMHpOBaTh OpyT Apyra. Bce mombiTku
CIPYNIIUPOBaTh OCHOBAHMS MO-IPYyTOMY B XOJ€ IOATOTOBKH MPOEKTA OKA3aINCh 0e3-
YCHEUIHBIMU; TPYAHOCTH BOZHUKIN H3-32 HEOOXOMUMOCTH YUECTh HHTEPECHl Pasiny-
HBIX BHYTPCHHUX IPaBOBBIX CHUCTEM. B 3TOM CBsA3M OBUIO JTOCTHUTHYTO 0OIICe MOHH-
MaHHE, YTO MEKAY OCHOBAHUSAMH, IPEAYCMOTPEHHBIMU B IIYHKTE 1, CYIIECTBYET BO3-
MOXKHOCTh AYONMPOBaHUsI U YTO KOMIETCHTHBIM OpTraHaM CJIEAYeT MPUHUMATh 3TOT
acleKT BO BHHMaHHE IPU TOJNKOBAaHWUW Pa3NMYHBIX OcHOBaHUH (A/CN.9/934,
. 60-65).

Ilpocvba 06 omxase 8 npedocmagnenu oMo

143. OcHoBaHMs AJI OTKa3a B IPEAOCTABICHUU MOMOUIM B PaBHOW CTENEHU NMpHUMeE-
HUMBI KaK B Cllydasx, KOTJa OlHa U3 CTOPOH 100MBaeTCs MPUBEACHHUS B UCTIONHEHHU €
MHPOBOTO COTJIAIIEHHUS B COOTBETCTBHM C MyHKTOM 1 crarbu 17, Tak U B ciydasx,
KOTJa O[lHA U3 CTOPOH CChLIAETCS Ha MUPOBOE COIVIAIIEHUE B Kau€CTBE BO3PaXKECHUS
MPOTHB TPEOOBaHUS B COOTBETCTBHH ¢ MyHKTOM 2 ctarbu 17 (A/CN.9/929, n. 74).

Ipumenumoe npaeo

144. B 3aBHCUMOCTH OT OCHOBaHMI AJI1 OTKa3a INPpUMEHUMOE IIpaBO MOXCET pa3ju-
qarbCs. TaK, KOMIICTCHTHOMY OpTraHy MOXET HOTpe60BaTI:C}I INPHUHATH BO BHUMAaHUC
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paBo, IPUMEHUMOE K CTOPOHAM (IJIsI OTpeesieH s IPaBoCIOCOOHOCTH), UCTIONHH -
TEJLHOMY IPOU3BOJCTBY, MUPOBOMY COTJIALIIEHHUIO U MPOLEAYPE MEAUAIIH.

145. B TunoBoMm 3akoHE HE 3aTparuBaeTcsi BOMPOC O IpaBe, IPUMEHUMOM K TE€M HIIH
WHBIM BO3PaKEHUSM, NPH TOM MMOHUMAaHWH, YTO UCTIONHSIOIIUN OpraH Wid Cyi, Ha
paccMOTpeHHEe KOTOPOTO MEePEeNaHo Nejo, OyneT MPUMEHSATh KOUTM3UOHHBIE HOPMEI
rocyJapcTBa, B KOTOPOM HCIIPAIINBACTCS MPUBEACHUE B UCIIONHEHUE, a B HaJJIekKa-
MIUX cliydasx OyJeT YYUTBIBATbCsS BHIOOD MpaBa, ClIETaHHBI CTOPOHAMU B MHPOBOM
COTJIAIIICHU.

Beoouas uacms nynkmos 1 u 2 cmamou 19

146. TlpuBenennslit B ctarbe 19 nepeueHp BO3pakeHUH SIBISIETCS MCUEPIBIBAIOIINM,
Ha YTO yKa3bIBaeT CJIOBO «TOJbKO)» BO BBOJHOM 4acTH IIyHKTa 1 U CIOBO «Takke» BO
BBOJHOM yacTu nmyHkTa 2. KOMIETeHTHBIN OopraH BIpaBe [0 CBOEMY YCMOTPEHUIO OT-
Ka3aThk B IIPEIOCTABICHUH IIOMOIITH, KaK CJICIyeT U3 YHOTPEONCHHS CIOBA «MOXKET» B
000UX IMyHKTaX.

147. B omidure OT MyHKTa 1, B KOTOPOM IE€PEYUCIEHbI BO3PAKEHHUS, KOTOPbIE MOI'YT
UCXOIUTH TOIBKO OT CTOPOH, B IIyHKTE 2 MPEAYCMOTPEHO JIBE CUTYAIMH, B KOTOPBIX
KOMIIETEHTHBIH OpraH MOXET BBIJIBUHYThH BO3PaKEHUE MO COOCTBEHHOW HHUIIHATHBE
(ex officio) (A/CN.9/896, m. 110).

Ilepeuenv ocHosanuti 01 803pasiceHus
Hoonyuxm (a) nynkma 1: nedeecnocoonocmo

148. B monmyHkre (a) myHkTa 1 mpeaycMOTpEHO, YTO OCHOBaHWUEM [JI1 OTKaza B
MPEJIO0CTABICHUU TIOMOIIA MOXET OBITh HEJeeCIOCOOHOCTh OHOM U3 CTOPOH MHPO-
BOTO cornamnreHus. HeneecnocoOHOCTE OHOM W3 CTOPOH, MO KOTOPOH MOHUMAIOTCSI
pas3siM4IHbIC CUTYAlIUH, BKIITOYass OTPaHUYICHUEC HpaBOCHOCOGHOCTI/I B KOHTEKCTE OaHK-
PpOTCTBa, NIMPOKO MPU3HACTCA B KaY€CTBC OCHOBAHUA OJI1 OTKa3a B IIPUBCJICHUU B UC-
IIOJIHEHUE KaK B MEXXJIYHAapOIHBIX JIOKyMEHTaX, TaK U BO BHYTPEHHEM 3aKOHOZaTelb -
crBe (A/CN.9/867, m. 152).

Hoonyuxm (i) noonynkma (b) nynkma 1. muposoe coenawenue s81aemcs
CHUYMOMNCHBIM, YIMPAMULO CULY UTU He MOXCcem Oblmb UCHOTHEHO »

149. B moamynkre (i) mogmyHkra (b) myHKTa | IpeayCMOTPEHBI CIydau, KOTIa MHU-
POBOE COTTIAIIEHHE SIBISICTCS «HUYTOXHBIM, YTPATHIO CHITy WM HE MOXKET OBITH MC-
TIOJTHEHOY» . BRIpakeHue «SBIIETCS HUYTOXKHBIM, YTPATHIIO CHILY MM HE MOXET OBITH
UCIIONIHEHO», YIOTpeOIeHHOe B ATOM IIOAIYHKTE, COOTBETCTBYET (DOPMYIHPOBKE
myHkTa 3 crareu 11 HLIO—PIOpKCKOP’I KOHBEHIIMM W TyHKTa | ctarpu § TumoBoro 3a-
KOHa 00 apOuTpake. DTH TEPMHUHBI €TMHOOOPAa3HO TPAKTYIOTCS B CYAeOHOM MpaKTHKE
pasubix cTpal (A/CN.9/861, m. 92).

150. Tonnynkr (1) monmyHkra (b) myHkTa | HMeeT JOCTaTOYHO IHUPOKYIO HOPMYIIH -
POBKY, TIO/I KOTOPYIO MOANAAAIOT Cllydyad MOIICHHUYECTBA, OLIMOKU, UCKaXKeHUs (hak-
TOB, IPUHYKACHHUS 1 0OMaHa, XOTS OHU B Hel mpsiMo He yrnoMuHarTcs (A/CN.9/896,
n. 100). DTOT MyHKT OXBaTbIBaeT HE TOIBKO CHTYallMH, KOTNIa COTJIAIICHHUE SBIISICTCS
HUYTOXKHBIM, HO ¥ CUTYallH, KOTJa COIVIAILIEHUE MOXKET OBbITh aHHYJIMPOBAHO.

151. Honnyukr (i) nonmyHkTa (b) myHKTa 1 HE cleayeT MOHMMAaTh B TOM CMBICTE, YTO
KOMIIETEHTHBII OpraH MOKET pPacCMarpUBarh MOJIOKEHHE O HEACHCTBUTEIHHOCTH MH-
POBOTO COTTIAllICHUs KaK OCHOBaHUE U1 MPUMEHEHHsI TpeOOBaHUI BHYTPEHHETO 3a-
koHozaarenbcTBa (A/CN.9/896, m. 99). Tak, 9TO moNoKeHHE HE MOApazyMeBaeT BO3-
MOXXKHOCTH YCTaHABIIMBarb 0COObIE TPeOOBaHHSA, KOTOPHIE MOTYT OBITH MPEIYCMOT-
pEeHBI BHYTPEHHUM 3aKOHOAATEILCTBOM, HalpHUMEp TPEOOBAHHS O HAJIUYHH JIMIICH3U U
y Menumaropa WIM HOTapHaJbHOM  YJAOCTOBEPEHHUH MHPOBOTO  COTJIANICHUS
(A/CN.9/896, . 99-102).

152. HpI/I ONpEaACICHUN JICUCTBUTEIHLHOCTH MUPOBOTO COIVIAIICHHA KOMIIETCHTHOMY
Opra”Hy HaJJIC)KUT PYKOBOACTBOBATHCA 3aKOHOM, KOTOPOMY CTOPOHBI €I0 MpaBOMEPHO
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NONYMHIIM. BEIpakeHHe «IIpaBOMEpPHO MOAYMHIINY), YIOTPEOICHHOE B IOA-
nyHkre (i) noamynkra (b) myHkra 1 crareu 19, orpaxkaeT QOpMyIHpPOBKY TOA-
nyHkra (a) mynkrta 1 crarbn V. Heio-Hopkckoii konsenimn (A/CN.9/896, m. 101).
C1oBO «IpaBOMEPHO» NPU3BAHO MOTYEPKHYTh, YTO KOMIIETEHTHBI OPraH MOXKET olie-
HUBATh NPaBOMEPHOCTH BBIOOpa MPUMEHUMOTO MpaBa CTOPOHAMHU MHPOBOTO COIJIa-
LIEHUS B COOTBETCTBHUHU C TPEOOBAHUAMH 3aKOHOAATENHCTBA M MYONUYHBIM MOPAIKOM
(A/CN.9/929, . 94).

Hoonyuxmut (ii) u (iii) noonynkma (b) nynkma 1: mupoeoe coenautenue e umeem
00513aMENbHOT CUTbL, HE SIGISIEMCs OKOHUAMELbHIM UL ObLIO 610CIe0CMEUL
UBMEHEHO

153. B moanysnkrax (ii) u (iii) moamyHkra (b) myHkTa 1 mpeaycMOTpeHBI Cllydau, KO-
rja MHPOBOE COIVIALIICHHE CONEPIKUT 00A3arelbCTBa, HE HMEIOIHE 00s3aTesbHO i
CHJIBI, WM KOTJ]a MHPOBOE COIVIAIIICHHE HE SBISETCS OKOHYATECIbHBIM PpeIICHHEM
cropa.

154. JleficTBUTENBbHO, OBIBAIOT CJIyYad, KOT/A IT0 3aBEPIICHUH TPOIEAYPhI METHAIIH
CTOPOHBI 3aKIIIOYaI0T MHPOBOE COTJIAIIEHHE HE C IIENBI0 JOOUTHCS HCIIONHCHH S
IpeIyCMOTPECHHBIX B HEM 00513aTEIBCTB, a C TEM, YTO0OBI CO3/[aTh OCHOBY IS Oy Ty IIUX
B3aMMOOTHOIICHUHA M YTOYHHUTH B3auMHbIe oOs3arenbcTBa (A/CN.9/934, n. 46). Ilo
3TO¥ mpuumHe B noanyHkre (ii) moanyHkra (b) myHkra 1 mpenycMOTpeHO OCHOBaHHE
IUTL BO3pa)KCHUS Ha CIlydail, eclid CTOPOHBI HE HMENM HaMEpeHHs 3aKIodars 00s3a-
TeJFHOE MUPOBOE COTIALIICHUE, €CIIM 3TO YETKO CICAYET M3 CAaMOTO MHUPOBOTO COTJA-
IIEHUS «COTIIACHO ero ycaoBusimy». B monmyHkre (iii) moanmyHkra (b) myHkTa 1 npemy-
CMOTPEHO, YTO KOMIIETEHTHBIH OpraH MOXET HpPOBEPHTH, YTO CyJeOHas ITOMOIIb
MPEeI0CTaBIACTCA B CBA3M C TOCIEIHUM BapHaHTOM MHPOBOTO COTJIALICHHUS, COB-
MECTHO 3aKMo4eHHBIM cTopoHaMu (A/CN.9/929, n. 86). [loanynkre (ii) u (iii) mom-
nyHkra (b) myHkTa 1 MOTYT IpUMEHSTHCS TakkKe B CIydae, KOTAa MUPOBOE coTJialie-
HHUE COAEPKUT YCIOBHBIC MM B3aUMHBIE 0053aTeIbCTBA U HEKOTOPBIE U3 ATUX 00s13a-
TenbcTB ObUM HapyieHsl (A/CN.9/867, m. 162).

Hoonyuxm (c) nynkma 1: obazamenvcmsd, 3aKpenieHHvle 8 MUPOBOM CONAULeHUU

155. OcHoBanMs AN BO3pAXKEHHUSI, TPEIy CMOTPEHHBIE IOAIYHKTOM (C) ImyHKTa |, oT-
HOCATCSL K CONEp’KaHUI0O MHPOBOTO COIVIAIICHHUS W ero ucrnomHeHuio. [logmyHKT (i)
NoAMyHKTa (C) MyHKTa | MO3BOMSIET KOMIICTEHTHOMY OpTaHy OTKAa3bIBarbk B IPEHO-
CTaBIICHUHU ITIOMOIIH, €CJM O0O0s3aTebCTBa, 3aKPEIUICHHBIE B MHPOBOM COTJIALICHUH,
yke ucronHeHsl. [lognyskr (ii) monmyHkTa (c) myHKTa 1 kKacaercsl comep aHUsl MU-
POBOTO COTNIAILICHHS M MPEIOCTABISICT KOMIETCHTHOMY OpTaHy MpPaBO IO CBOEMY
YCMOTPEHHIO OTKa3bIBaTh B MPENOCTABICHUH TOMOIIH, €CJIM yCJIOBUS MHPOBOTO CO-
TTIAIIEHUS] HE MOTYT OBITH BBIIIOJHEHBI B CHIIYy TOTO, YTO OHHU HESCHBI MJIM HETIOHSATHBI.

Hoonyuxm (d) nynkma 1: npedocmasnenue nomowu 6yoem npomusopeduns
VCOBUSIM MUPOBO2O CO2NAULCHUS

156. B noanyskre (d) myHkra 1 mpeaycMOTpEHO, YTO KOMIIETEHTHBIM OpraH MOXET
OTKa3aTh B NPENOCTABICHUH MOMOIIM, €CIM OHO MPOTHUBOPEYHUT yCIOBUIM MUPOBOTO
cornamrenus (A/CN.9/896, nm. 92—-95). 3To ocHOBaHUE OazupyeTcs Ha MPUHLMIE aB-
TOHOMHHM BOJIM CTOPOH M O3HAYaeT, YTO MPelOCTaBICHUE TOMOLIHM He JODKHO MPOTH-
BOPEUUTH JOTOBOPEHHOCTSIM, 3aKPETUICHHBIM CTOPOHAMU B MUPOBOM COTJIAIIICHHUH.

157. Honmynukt (d) myHkTa 1 MpU3BaH OXBaTUTh TaKXKe pa3MYHbIe (PaKTHUCCKHE 00-
CTOSITENIECTBA, IPU KOTOPHIX HEHCIIOMHEHNE 003aTeIbCTB 110 MUPOBOMY COTJIAIICHHIO
MOKET OBITH OTIPaBIaHO MO Pa3HBIM IIPHYUHAM (HAIpUMEp, TEM, YTO 00sA3aTeIbCTBA
SIBJITIOTCS yCIIOBHBIMH FJIM B3aUMHBIMH). B efiCTBUTENFHOCTH Ha BOBMOKHOCTE IIPH-
BEJICHUS B UCTIOJIHEHHUE 0053aTeNbCTB, 3aKPEIUICHHBIX B MUPOBBIX COTMAIICHHSIX, MO-
TyT BIUATH CaMble pa3HbIe 00CTOATENHCTBA, OCOOCHHO MPH MCIIONB30BAHUH CIIOMKHBIX
JOTOBOPHBIX MexaHU3MOB (A/CN.9/934, nmn. 54-57).
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158. Bonee TOro0, MOCKOIBKY MEIUAIMs [TPOUCXOMMT HA CYTy0O KOHCEHCYaJIbHOU Oc-
HOBE, TO PEKKM, MPEIYCMOTPEHHBIN B pasaeine 3, He OyleT MPUMEHSITHCS, €CIIH CTO-
ponbl Tak pemar (A/CN.9/861, nm. 61-63).

Ioonynkm (e) nynkma 1: cepvesnoe napyuieHue npumMeHUMbIX CIanoapmos
Meouamopom

159. IloamyHKT (¢) mMyHKTa 1 MO3BOISIET CTOPOHE MUPOBOTO COTJIALIICHUS BO3PAXkarb
OPOTHB MPEIOCTABICHHS MOMOIIM, CChUIASCh Ha CEPbE3HBIH MPOCTYMOK MeAnaropa.
Hapyuienue cTtaHIaproB, IPUMEHUMBIX K MEIHATOPYy WM MEIHalld, JOIDKHO OBITh
«CEPHE3HBIM» U TAKOBBIM, 4TO 03 HEro CTOPOHA HE 3aKI0YMIa Obl MUPOBOTO COTJIA-
menns (A/CN.9/896, n. 194). Takum oOpasom, chepa NMpUMEHEHHS TMOAIYHKTa (€)
OTPAaHWYMBACTCS CIIydasMH, KOT/Ia IIPOCTYIIOK MEIHaTopa HEITOCP eCTBEHHO MOBIIHS T
Ha MHPOBOE comamenne. Hammune naHHOTO OCHOBaHHSA IUI1 OTKa3a IMPHU3BAHO MOJ-
YEPKHYTH BAYKHOCTH COOMIONEHISI HAJIC)KAIIUX MPOIECCYAIBHBIX HOPM B XO/I€ MEIH-
alMu.

160. ®opMynmupoBKa «IIPUMEHHUMBIE CTAHJAPThD» B MOJIYHKTE (€) IyHKTa 1 MCHomb-
30BaHa JUJI1 TOTO, YTOOBI OXBAaTUTh pasiWdyHbIe cTaHAapThl moBeaeHus (A/CN.9/901,
m. 80). OTo MOTYT OBITH KaK CTaHAAPTHI, OMpPEAEICHHbIE CTOPOHAMH, TaK U CTaH-
JapThl, IPEAINUCAaHHbIE CBOJOM ITUYECKUX HOPM, YCTAaHOBJICHHBIX PETUCTPALIMOHHBIM
OPTaHOM MeJuaropa, €Cju TaKOBOIl CyIECTBYET B COOTBETCTBYIOLIEM IOCYIapCTBE.
Crannaptsl kBaqu(pUKauud U NpoQpecCHOHAILHOW 3TUKU MEANATOPOB B TUIIOBOM 3a-
KOHE He OIpe/eieHbI.

Hoonyuxm (f) nynkma I: nepackpvimue 0o6cmosmenscms

161. B mogmynkre (f) myHkTa 1 mpexycMOTpeHSI Clydan, KOTAa OCHOBAaHUEM JJIS BO3-
PaKEHHSI MOXKET CIIY’)KUTh HEHCIIOJHCHHE MEIHATOpPOM OOS3aHHOCTH PacKphIBAaTh CTO-
pOHaM OIpe/eIeHHBIE 00CTOATENHCTBA. DTO OCHOBAHHE IIPUMEHNUMO B OTPAHIYCHHOM
YHUCIIe CUTYAINH, KOT/[a HapyIIeHHEe CO CTOPOHBI MEHAaTOpa 0Ka3ano BO3IEHCTBHE HA
CTOPOHBI, 3aKFoYuBIIEe MUpoBoe cornmamenue (A/CN.9/901, n. 84).

162. B ommuue ot nmoamyHkra (€), moanyHkT (f) myHkra 1mo3BosisieT KOMIIETEHTHOMY
OpraHy OTKa3bIBaTh B IIPEIOCTABICHUH IIOMOIIH JIaXKe B TOM CIIydae, eCIM IPUMEHH-
MBIC CTAHIAPTHI HE COzlepkKar TpeOOoBaHMUs 00 00513aTeIPHOM PACKPBITHH HH(POpMAII N
meauaropoM (A/CN.9/901, m. 85).

Toonyuxm (a) nynkma 2: nyonuunwlii nopaoox

163. ®opMynMpoBKa MOAIYHKTA (a) MyHKTa 2 COOTBETCTBYET (HOPMYIMPOBKE TMOJ-
nynkTa (b) mynkra 2 crarsu V Helo-Hopkckoii koHBeHIMH M moamyHkTa (ii) mox-
nyHkra (b) mysnkra 1 crarbu 36 TumoBoro 3akoHa 00 apOutpaxe (A/CN.9/929,
n. 100). OHa no3BoNseT KOMIIETEHTHOMY OpraHy NPMHUMAIOIIEr0 3aKOH roCcyl1apCcTBa
OTKa3bIBaTh B MPEJOCTABICHUU CyAcOHON MMOMOIIY, €CIU OH COYTET, YTO €€ Mpeao-
CTaBJeHUE OyJeT MPOTUBOPCUUTH IMyOTUIHOMY MOPSAKY dTOTO FOCyAapcTBa.

164. Tlox myONMMYHBIM MOPSIIKOM MOHUMAIOTCS KaK MarepUalbHO-IIPAaBOBBIC, TaK H
npoleccyajbHble acleKThl. YUYUThIBas MMOKUH XapakTep MeIHaluH, >KeJareibHo,
9TOOBI IPU PACCMOTPEHUU JAHHOTO OCHOBAHUS KOMIIETCHTHBIA OPraH MPHUHUMAJ BO
BHUMaHHE OCOOCHHOCTH 3TOH MPOLEAYPHI.

Hoonynxm (b) nynkma 2: ne mosxcem Ovims 00beKMOM Ype2yiup08aHusl
nocpeocmeom meouayuu

165. Tonmyukr (b) myHkTa 2 Takke OCHOBaH Ha (OPMYIMPOBKE IOJIMYHKTA ()
nyakta 2 crarbn V. Hblo-Mopkckoii komBenuuu u moamyrkra (i) mommynkra (b)
nyHkra 1 crarbu 36 TumoBoro 3akoHa 006 apOutpaxe (A/CN.9/861, m. 88, wu
A/CN.9/867, n. 154). OH mo3BONSAET KOMIIETCHTHOMY OpTraHy MPUHHMAIONIETO 3aKOH
roCyAapcTBa OTKa3bIBaTh B IPEIOCTABICHUN CyIeOHOM IIOMOIIH, S€CII TOT MPHIET K
BBIBOIY, YTO INPEAMET CIOpa, B CBA3M C KOTOPBHIM OBUIO 3aKIIOYEHO MHUPOBOC
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COIJIallI€HUE, HE MOXCT OBITH 0OBEKTOM YperyJmpoBaHuAa nocpeacTBOM MEAUALINU B
COOTBETCTBHHU C 3aKOHOAATCIIbCTBOM AAaHHOTO rocygapcrTBa.

Ynomunanusi o crarbe 19 B tokymentax KOHCUTPAJI

Oguyuanvhvie omuemvl [ enepanvrHoii Accambneu, cemvoecam mpemvs ceccus,
Jlononnenue Ne 17 (A/73/17), nmn. 62—63;

A/CN.9/943, . 17;

A/CN.9/934, mm1. 44-59u 66—-67;
A/CN.9/929, mm. 74-101;
A/CN.9/WG.II/YWP.202, mm. 39-49;
A/CN.9/901, nm. 41-50,52 u 72-88;
A/CN.9/WG.II/WP.200, nm. 37-45;
A/CN.9/896, n. 84—117u 191-194;
A/CN.9/WG.II/WP.198, nm. 34-45.
A/CN.9/867, mm. 147-167;
A/CN.9/WG.I/WP.195, mm. 51-56;
A/CN.9/861, om. 85-102;

A/CN.9/WG.IVWP.190, mm. 46—47.

Crarbs 20. IIapaneabHbie xogaraiicTBa Wi TpeGoBaHUs
Teker crarbu 20

Ecmm B cyn, apOuTpak mim mo00# Apyroil KOMIIETEHTHBIH OpTraH OBLIO TT0-
JaHO XozaraiicTBO MM TpeOOBaHHUE, KOTOPOE KacaeTCs MHPOBOTO COTIALICHHS
¥ KOTOPOE MOKET 3aTPOHYTh IIOMOIIIb, HCIIPAIINBAaEMyI0 COTIIACHO cTarke 18, To
KOMIIETEHTHBI OpTaH JAaHHOTO TOCYAapcTBA, B KOTOPOM HCIIPAIIMBAeTCs II0-
MOIIlb, MOXET, €CIIM COYTET 3TO YMECTHBIM, OTIOKUTH BBIHECEHHE 3TOTO pelre-
HHUS ¥ MOXET TaKxkKe 0 Mpoch0e OFHOM CTOPOHBI NPEANUCaTh IPYTroif cTopoHe
IpEeJOCTaBUTh HaAJIekKalee o0eceueHue.

Kommentapuun k crarbe 20
Llenv cmamou 20

166. Llens crarbu 20, KoTopas ocHoBaHa Ha crarbe VI Hbro-Mopkckoit KOHBEHIMY 1
COOTBETCTBYET cTarbe 6 CHHranmypckoil KOHBEHIUH, 3aKII0YACTCA B PEryIMPOBAHUU
BOTIPOCA O TOM, KaKHe MOCIeICTBUS I IPUBEJEHNUS B UCIIOTHEHIE MUPOBOTO COTJIa-
IICHUS BJCUET 3a cO0OM BO30YXJICHHE NapajuieJbHOTO CYAEOHOTO U apOHMTPaKHOTO
pasbuparenscTBa. B 3HaK TOTO, YTO KOMIETEHTHOMY OpPTraHy HaAJIeKUT JODKHBIM 00-
pa3oM YUUTBIBATh PEIICHUS Cy/ia WM apOuTpaxa, B JaHHOW CTaTbel MpeayCMOTPEHO,
YTO KOMIIETEHTHBIH OpTaH MOXKET 10 CBOEMY YCMOTPEHHIO MIPHHATDH PEIICHHE O MPH-
OCTAHOBIICHUH TpOIlecca MPUBEJACHHUS B HCIOIHEHHE B COOTBETCTBYIONIMX OOCTOS-
tenbcTBax (A/CN.9/934, n. 68).

«ucnpauwiueaemas noOmMoulb)

167. Vcnonb3oBaHue NaHHOW GOPMYIHPOBKH B cTarbe 20 ICHO yKa3bIBaeT HA TO, YTO
OHa MPHUMEHAETCS KaK B ClIydasx, KOTAa UCIPAIlUBAETCs MIPUBEICHNE B UCIIOHEHHU €
MHPOBOTO COTJIALIEHUS B COOTBETCTBHMU C MyHKTOM 1 crarbu 17, Tak u B ciydasx,
KOTJ]a MUPOBOE COTJIALIEHHE PUBOAUTCS B KaU€CTBE BO3PAXKEHUS IPOTUB TPEOOBAHUA
B COOTBETCTBUU ¢ MyHKTOM 2 ctarbu 17 (A/CN.9/934, m. 69).

VYnomunannsa o crarbe 20 B tokymentax FOHCUTPAJL

Oguyuanvnvie omuemvr [enepanvHoii Accambneu, cemvoecsim mpemvsi ceccusl,
Jlononnenue Ne 17 (A/73/17), nn. 64-65;

A/A/CN.9/943, 1. 18;
A/CN.9/934, rim1. 68-70;
A/CN.9/896, mm. 122—125;
A/CN.9/WG.I/WP.198, . 47-48;
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A/CN.9/867, mm1. 168—169;
A/CN.9/WG.II/WP.195, m. 57,
A/CN.9/861, nn. 103—-107.
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