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PREFACE

The Economic and Social Council of the United Nations adopted on
21 July 1946, @ Resolution proposed by the Commission on Human Righta.
In paragraph 4 of this Resblution, under the heading "Documentation”,
the Secretary-General of the United Nations was requested to make
arrangements f£ar "the collection and publication of information concerning
human rights arising from trials of war criminals, quislings and
traitors, and in particular from the Nirnmberg and Tokyo>Trials";

In a letter from the Direstor of the Division of Human Rights,
United Nations, dated 15 May 1947, ¢he Chairman of the United Nations
War Crimes Commission was informed;

() That in the opinion of the Secretariat of the United Netions,

the United Nations War Crimes Commission was in a better position

than the United Nations Secretariat to undertake the work connected
with the collection and publicetion of information concerning
humen rights arising from trials of war criminals, quislings and
traitors;

(b) That the Secretariat of the United Nations would, therefore,

be pleased 1f the United Nations War Crimes Commission could

undertake the work for which the Secretary-General of the

United Nations had been requested to make arrangements.

At its meeting held on 21 May 1947, the United Nations War Crimes
Cormission decided to accept respensibility for the work as requested as
far as information arising from trials of war criminals was concerned.
It reserved its viev ag to whether the collection of information arising
frem trials of quislings and trailtors would also be practicable,

The whole question was then referred by the United Nations War
Crimes Commission to its Legal Committee of which Sir Robert Craigie is
Ckairman, vhich thereafter made the necessary recommendations to the
Commission and organized and supervised the execution of this work until
its completion.

In response to a letter from the Director of the Human Rights
Division, dated 29 May 1947, the United Nations War Crimes Commission
furnished to the United Nations Secretariat on 27 August 1947, a
Progress Report giving an account of the preparatory work to be
underteken and a tentative outline of the finsl Report on the subject,
It also submitted a number of preparatory papers.

When undertaking to prepare this Report, the United Nations War
Crimes Commission was fully aware of the wide scope of the undertaking;

from the outset 1t was realized that to present a full and coemplete
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Report many months of intensive research would be necessary for the
classification of sources and the selection of information to be
utilized,

The time made available for the completion of this work has proved
to be running counter to these requirements., In his letter of 15 May 1947,
referred to above, the Director of the Human Rights Division expressed
the wish to have a substantial part of the Report by 25 August 1947,
vhen it was originally intended to hold the Second Session of the Human
Rights Commission. This meeting was poetponed, apd therefore in
consequence of the postponement the Director of the Human Rights
Division, in his letter dated 10 Novemher 1947, requested that the final
Report should be submitted not later than 1 December 1947.

These letters embodied a definite proposal and its acceptance by
this Commission, subject to the limitation as to quislings and traitors,
reference to which is made later, It may perhaps not be superfluous
to interpose here a few words of explanation.

The information which this Commission was to collect and publish
was to be that concerning human rights and was to be derived from the
trials of var criminals. The abstract concept of war crimes has been
recognized for some centuries but has come into prominence and practical
importance mainly during and since the last great War, that of 1939
to 1945. War has been described as orgenized murder and desolation.
But there was a question of great moment because of the rival contentions
advanced on the two sides. One side, that of the Axis, asserted the
absolute responsibility of belligerents, who, it was asserted, were
under no obligation to respect humen rights, but were entitled to
trample them underfoot wherever the military forces found thenm
inconvenient for the waging of war. This is the totalitarian war as
envisaged by the Axis powers. This doctrine was repudiated as contrary
not only to morality but to recognized international law which prescribed
metes and bounds for the vioclation even in war of human rights. This
latter doctrine involved also the further principle that there was
individual responsibility for violations of human rights in war time,
beyond the limits permitted by-the law of war. The idea of individual
resporsibility, if it was to be conceived in terms of law, involved a
legal system and procedure, in order to decide the question of
individual criminality. The Allies had announced that war crimes were
to be punished and at the close of the war organized a system of trials
of alleged var criminals. Many hundrede of such trials have been
held and judgments delivered. This 18 in substance a new form cof
information for the determination of the existence and nature of war
crimes. It flowed directly from the ideas of individual pensl
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responsibility and of an international law of war crimes. That law

had been almost entirely to be found in the great international treaties
or conventions, such as the Hague and Geneva Conventions and the Pact

of Paris. But the generality of the terms of.theae international
enactments required definition and precision which could not be obtained
by Jjudiciel decisions in trials as they arcse, It is true that no
particular decision 18 of coercive authority, but the accumulation of
decisions goes to contribute a Jurisprudence, even before their full
scope and veriety can be used to build up an international coede, It

vas to collect and analyze and explain these decisions end elicit their
full force and meaning that the United Nations put upon this Commission
the task embodled in the letters just set out,

It follows that if the material information is incomplete, the work
which thls Commission has accomplished in the matter must be
correspondingly incomplefe. As vill now appear, a great part of the
information is indeed at present unavailable, and hence the Report itself
is of necessity of a preliminary and exploratory character,

In the first place the stags reached in the conduct of war crime
trials renders any final analysis impossible for the present. Many
important trials have not been completed and gome have not even begun,
Amongst those stil) in progress is the trial of the Japanese major var
criminals before the International Military Tribunal at Tokyo. There
are also in progress some ten very importent trials held by
United States Military Tribunals at Nurnberg; these are known as
"Second Nirnberg Trials", or "subsequent proceedings", to indicate that
they are a sequence to the trial of German major war criminals, completed
by the International Military Tribunal at Niirnberg in October 1946,

Trey concern high-ranking Nazi Party members, officials and other

edherents of the Nazi regime, besides those tried by the International
Military Tribunal. Up to dete, only three of them have been completed,
ramely the trial of twenty-three doctors and sclentists who carrisd out
eriminal experiments on victims of many nationalities (Case No. 1);

the trial of ex-Alir Marshal Milch for criminal medical experiments and for
enslavemént, torture and other atrocities (Case No. 2); and the trial

of officlals of the ex-Ministry of Justice, who were presecuted for
committing crimes through legislative enactments (Case No. 3). The
following trials are atill in progress: the trial of the leading
officials in charge of concentration camps (Case No. 4); the trial of
officials in charge of foreign workers brought to Germany for slave
labour (Case No. 5); the trial of industrialists who directed the world-
wide operations of the great chemical organization, "I, G. Farbon-
irdustrie”, prosecuted for crimes agalnst peace, war crimes and
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crimes against humanity (Case No. 6); the trial of officers responsible
for the systematic killing of hostages (Case No. 7); the trial of
officers guilty of carrying out mass murders through special units called
"Einsatzgruppen" (Case No. 9); the trial of industrialists from the
armament firm "Krupp", which is similar in scope tc that of the

"I. G. Farbenindustrie®™ (Case No. 10); and the trial of officials from
the ex-Ministry for Foreign Affairs (Case No. 1l).

Other courts are alsc still engaged in the procees of conducting
trials, many of whish may prove to be of the utmost importance for
questions comnnected with human rights. Such is, in particular, the case
with Allied Military Courts in Germany and with German national courts
operating under Allied supervision, whose competence it is to hear cases
concerning, inter alia, crimes against humanity, including those committed
against German citizens and stateless persons. Many very important trials
are being held in certain Allied countries, e.g., Denmark, France, Norvay,
Poland. In the Far East hundreds of important trials have been and are
being conducted. Finally, the courts of certein countries, such as those
of the Netherlands and of Belgium, are only on the point of ccrmencing
their war crimes trials which should bring to light inforuation of great
value.

The United Nations War Crimes Commission was, thus, limited as to its
sources of information which, although concerning a wide fieid, were far
from representing a complete survey of all the trials which should be
included in a comprehensive Report.

The Report submitted is also incomplete in another respect. It has
not been possible in the time appointed to make a thorough study even of
such transcripts of completed trials as are available to the Commission,
Over a thousand individual trials have been taken into consideretion and
have been studied as far as this was possible‘iﬁ the period of less than
five months; the material which would properly require to be exemined
included tens of thousands of pages of transcrirt relating to important
trials, such as the Niirnberg Trial, The time factor has thus made it
imperative to proceed with the work by deliberatiy discarding for the
time being a series of subjects, or sources of information, and by
concentrating on the more important and illustrative topics.

The information furnished in the Report is divided into two main
perts. The first deals with the question of human righ*ts as they were
violated or protected under the rules of wsrfare, i.c., urder the laws
exd customs of war. In this part humar rights sre considsred as arising
from the relationship between subjects of belligerent Powers, that is to
say between members of the armed forces, prisoners of war and civiliens,
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inclu@ing the inhabitants of occupied territé¢ries,; of two countries
which are in a state of war, .In the second part human rights are
consldered in reference to tae relationship.between the State and persons
under its own Jurisdictioh. In this part the guestion is envisaged
beyond the strict pericd of a time of war; the report deals with
viclations of humen rights cémmitted before the. war in connection with
the planning and preparation of a war of aggression-and, cn the other
hand, with the moré general problem of viclations ccrmitted in time of
peace, Irrespective of the preparation or the launching of a war of
aggression. Of the various problems arising from a study of this
subject, one has been treated more extensively, namely, how far the
Jurisdiction of the Ipternafional Military Tribunal at Nirnberg and of
the municipal courts established in Germany covers encroachments by

the legislature or executive of Nezi Germany upon the fundamental rights
and freedoms of its cltizens.

The information furnished in the first part is grouped into three
maein chapters, arranged according to the sources of information. One
deals with informatlion concerning selected subjects arising from the
Nurnberg Trial, excluding offences against Germans and steteless persons
which have been considered in the second part of the Report. The
second chapter deals with information arising from the Tokyo Trial;
and the third with information arising from other trials, Reasons for
the inclusion of +he Tokyo Trial, although it is not completed, are
given in the appropriate places of the Report. In every chapter the
information has been gathered according to the subject matter covered
and in this respect there is a similarity of presentzstion in the main
sections of each chapter. There is, however, a difference to be noted
in respect of Chapter ITII, In this chapter, which, as stated, deals °
with trials other than those conducted by the International Military
Tribunals at NUrnberg and Tokyo, an attempt has been made to cover a wider
field than in thase dealing with the Nurnberg and Tokyo trials, and
to make as full a use 8s possible of the verbatim records of the trials
concerned. Because of the fact that more than a thousand trials have
been involved,.however, here too a thorough analysis of all subjects
covered has not proved possible.

The informatian furnished in the second part of the Report is
srranged in its entirety according to subject matter, and nct according
to sources. Thris was necessary because, for every subject under review
in the main chapter (Chapter I}, there are several gources of information
to te considered simultaneously.

Both parts are preceded by a Historical Survey of the protlem of
vtolgtions of human rights as it arises within the sphere of internatiomal
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law dealing with var'crimeé1: Time has not permitted the elaboration of
all the stages of this historical aspect, so that the section dealing
with the period 1939-1945 has been compressed and limited to an essential
outline only.

The request received from the United Nations Secretariat included,
in accordance with fhe above-mentioned Resolution of the Economic and
Social Council, the collection of information arising from the trials
of quislings and traitors. When ccnsidering the possibility of
performing this tesk, the United Nations Wer Crimes Commission came to
the conclusion that, in addition to the time factor, it would not be
feasible, for the following reasons. Firstly, it was not within the
terms of reference of the Commission to deal with acts of treason and
congsequently with trials of traitors and quislings. The Commission
wés competent to deal with such cases only inasmuch as a traitor or
quisling had, at the same time and incidental to his treasonable
activities éommittéd war crimes or crimes against humanity. An
examination of the files of the Commission indicates that such cases
are comparatively few. The second reasen follows frcm the first. The
Cormission did not possess the sources of information concerning trials
of quislings and traitors and was therefore unable, in the time available,
to present information regarding them.

Nevertheless, the Commission fully realize the importance of such
information for the purposes which the United Nations have in view end
appreciate that a Report based solely on war crime trials would not give
a comprehensive picture. It was thought that trials of Germans accused
of offences against Germans and stateless persons would furnish information
similar to that which can be found in trials of quislings and traitors
charged with offences against their fellow-citizens., The transcripts
of the former are more readily accessible to the Commission than those
of the latter. The second part of the Report deals, therefore, mainly
with trials of Germans accused of offences against their co-nationals
and is based, first, on the infcrmation arising from the relevant paerts
of the Nirmberg trial, and secordly on the information which can be
fourd in trials ccrducted by the municipal courts in Germany. To
indicate the value of a ccmparative study of trials of quislings held
in Allied countries; a brief account of one such trial has been given -
that of Plerre laval.

The information embodicd in this.Repcrt has been collected with
the full realization that it was not an end in itself but rather
designed to serve the specific purpose of contributing tc the task of
the Commission on Human Rights, in preparing an international bill of
rights, or international declarations 6r conventions on civil liberties,
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In view of this, the following documents submitted to the Drafting
Committee of the Commission on Human Rights were taken into consideration
as a guide for the preparation of the Report:

(a) The draft Declaration conberning Fundamental Human

Rights submitted by the Panamanian delegation to the

San Francisco Conference;

(b) The United Kingdom draft of an Internatiomal Bill

of Human Rights; '

(c) The Draft Outline of an International Bill of Rights

prepared by the Secretariat of the United Nationms,

It must, however, be observed that it wes neither possible nor
necessary for this Report to deal with all the rights enumerated in these
documents, Nor was it possible, in view of the preliminary nature of the
Report, to establish a detailed catalogue of all the human rights involved
in the crimes under review and to draw definitive and express conclusions
on this subject, The rights involved have been referred to in a more
general way, and only such conclusions reached as appeared possible and
edvisable at the present stage of the inguiry.

In connection with the preceding observation there are one or two
general conclusions which cen be made on the Report as a whole and to
vhich particular attention should be drawn. In the first place it
would appear that a resumption of the research initiated by the
United Nations War Crimes Ccmmission would ultimately result in the
collection and publication of a ccmprehensive body of information on a
subject hitherto virtually untouched. The second conclusion is that
the information collected would serve more than one purpose of importance.
It would, in the first place, contribute to a further improvement in
the legal protection »f human rights by international agreement, It
should, in addition, be invaluable to the purpose of developing end
ccdifying international law, either within the more narrow sphere of
the laws and customs of war, or within the wider field of an intermatiocnal
law progressing on lines which would tend to eliminate gradually the
treditional division between war and peace, and thus esteblish a
uni&ersal system cutlawing war in all its manifestations. Finally, the
information thus collected should serve the more particular purposes
of historians, soclologists, econcmists, scientists, psychologlsts,
end other specialists.

Only after such full investigation would i1t be possible to present
e complete survey with all the details required to deal simultaneously
with each particular sphere of inquiry. Such a document would, in
perticular, provide a definite answer to questions which it has not been
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possible to solve in their entirety in this Report, namely:

(a) Were there cases where the existing provisions of

Irternational Law did not furnish sufficient basis for

imposing & just penalty for activities violating human

rights?

(b) Were there cases showing that more elaborate

rrovisions of international law could have prevented

violations of human rights?

(¢) Do war crime trials held so far warrant the conclusion

that international law as applied by the courts is being

sufficiently developed by this method as to extent the

protection of minimum standerds of human rights to human

beings everywhere and not only to those of specific groupé,

such as, for insteance, "allied" nationals and "allied" '

interests during the late war?

These and many more questions should, it 1s suggested, be answered
if the collection of information arising from war crime trials is to be
fully utilized by the United Nations. They cen be fully answered
only 1if the present work 16 elaborated in the future so ae to embrace
the trimls still in progress and to complete the research as undertaken
of those trials reviewed in this Repert,

The United Nations War Crimes Ccmmission ventures, in concluéion,
to observe that a great opportunity of illuminating & most vital
problem of world affairs would be lost if the central topic of this
Report were not made the subject of more detailed, complete and
elaborate exploration in the future.

The Report has been prepared by members of the Legal Staff of
the Commission, whose names appear in the table of contents under the

appropriate headings.
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HISTCRICAL SURVEY
OF THE PROBLEM OF VIOLATIONS OF HUMAN RIGHTS

(War Crimes and Crimes against Humanity)

The specific rules of Article 6 and Article 5 of the Charters of the
International Military Tridbunals at Nirnberg and Tokyo respectively, and
frticle II of the Control Council (for Germeny) Law No. 10%, on the basis
of which these Tribunals and other Courts had to determine the guilt or
innocence of the wer criminels, i.e. their responsibility for violations
of the fundamental rights of nations as well as for violations of
fundamental human rights of peoples and of individual persons, comprise
three types of crimes: (a) crimes egainst peace, (b) war crimes, and

(¢) crimes azainst humanity.

It is the rules relating to the latter two categories of crimes which
are of particular interest to, and have & bearing on, the question of the
protection of human rights. By their very nature these rules either
constitute evidence of an already existing system or contein the nucleus
of a system of provisions which, if properly developed, would lead to the
better protection of fundamental human rights and minimum humen standards
in time of war and in peace, including the protection of populaetions
againgt the ebuse of sovereignty by their own authorities. Such protection
would be afforded irrespective of whether or not the abuse of sovereignty
and inhumane acts ‘are committed in violation of the domestic lew of the
country where they were perpetrated. It is especially this definition of
the general character of the concept of crimes against humanity, irrespectiv¢
of time and place and national sovereignty, which makes these rules so
relevant for the promotion and encouragemeﬁt of respect for human rights
end for fundamental freedoms witkout distinction as to race, sex, language
or religion

* See:

1. The Apreement of Bth August, 1945, for the Prosecuticn and
Punishment of the Major Wer Criminals of the European Axis,
together with the Charter.

2. The Cherter of the International Military Tribunal for the
Far East, of 19L6.

3. The Control Council Law No. 10 (Punistment of Persons
Guilty of War Crimes, Crimes against Peace and Crimes
against Humanity), 1946.

/As will
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As will be shown later in greater detail, the terms "war crimes" and
"crimes against humanity" as defined in these documents, and the concepts
which they represent are overlapping, Juxtaposed and inter-related in the
sense that while all acts enumerated under the heading "war crimes" are
also and simultaneously crimes against humanity, the converse is not
equally true; there are many acts coming under the nﬁtion of crimes ageinst
humanity which are also and simultaneously war crimes, particularly when
such acts are committed cn enemy occupied territory or against allied
nationals; but there are also acts qualified as crimes ageinst humanity
which cannot be brought within the category of violations of the laws end
customs of war, 1.e. those crimes against humanity which were committed
either at 4 time when there was no state of war, or against citizens of
neutral states; or against enemy nationals, or on enemy territory.

It nmay, however, be said that every, or nearly every act, coming
under the terms "war crimes" and "crimes ageinst humanity" violates the
corresponding human right. It may be added that crimes azainst peace,
namely, planning, prepafation, initietion and waging of a war of
ageression, which were declared by the Mirnberg Tribunal as the supreme
interpational crime, constitute also, in a general non-technical sense,
& crime against humanity, as, in certain circumstances, they involve
violations of human‘rights.

The terms, "crimes egainst peace", "war crimes", and "crimes against
humanity", used in the document mentioned above as technical terms, do
not represent conceptions and ideas entirely novel and without precedent.
All of them have some history behind them and, insofar as the question of
the protection of human rights is concerned, they are an expression of
the common "desire to serve the interest of humanity and the ever
progressive needs of civilization". This quotation taken from paregraph 2
of the Preamble of the Fourth Hague Convention of 1907 concerning the
laws and Customs of War on Land, brings us to the essential part of this
Survey, the purpose of which is to outline the historical events preceding
the Charters, as well as the more important stages of the development of
the relevant notions strictly comnnected with the protection of human

rights.

/I. THE HAGUE
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I, THE BAGUE CONVENTIONS OF 1907

In the centuries-ldqg chéin.of develoﬁments and progress which tended
to modify gradually the unsparing cruelty of war practices and which aimed,
through custom and treaties, at transforming the uéages in war into legal
rules of warfare in order to meke wars more humgné, the Second Peace
Conference held at the Hague in 1907 marks the turning poirt, This
Conference, which had been convened for the purpose of "giving a fresh
developument to the hﬁmanitarian principles"¥*, drew up & nusber of
Conventions which represent the most important step in "evolving a lofty
conception of the common welfare of humanity", ## _‘

One of the principles which underline all these enactments is the
principle of humanity. Its aim is to establish, a&s firmly as possible,
that all such kinds and degrees of violence as are not ascecsesary for
overpowering of the opponent should not be permifted to a belligerent,
end that, in contradistinction to the sevage cruélty of former times,
fairness of conduct and respect for human rights should be observed iﬁ the

reelization of the purpose of war. '
Thus the fourth of the Hague Conventions of 1907, the ome concerning
the Laws and Customs of War on Land, recalls in the Preamble that the
Contracting Parties hinspired by the desire to diminish the evils of war,
o far as military requirements permit", thought it importent "to revise

¥ GSee the Prcamble to the Final Act of the Second Peace Conference,
The Hague, 1907, ’

*% Other general treaties concluded between the majority of States,
vwhich constitute the most importent developments of the laws of
war prior to 1907, are the following:

(a) The Declaration of Paris of April 16th, 1856, respectinp
warfare on sea, which ebolished privateering, recegnized
the principles that the neutral flag protects non-
contraband enemy goods, and that non-contraeband neutral
goods under an enemy-flag cennot be selzed.

(b) The Geneva Convention of August 22nd, 186L, for the
arelioretion of the conditions of wounded soldiers in
armies in the field, followed by a Convention signed in

Geneva on July 6th 1906.

(¢) The Tecleration of St. Petersburg of December llth, 1868,
respecting the prohibition of the use in war of projectiles
under 400 prammes (1k ounces) which are either explosive
or charged with inflemmable substances.

(d) The Convention enacting regulations respecting the lLawvs of
Wer on land agreed upon at the First Peace Conference of
» which represented the first international endeavour
to codify the laws of war. This Convention was revised inm
4907 end its place 1s now taken by Convention IV of the
Second Peace Conference,

/the general
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the peneral laws and customs of war, with the view on the one hand of
defining them with greater precision, and, on the other hand, of confining
them within limits intended to mitigate their severity as far as possible",
According to the views of the Signatory States, these provisions were
intended to serve as a general rule of conduct for belligerents not omly
in their mutual relations but also in their relations with the civilian
population. Accordingly, in the eighth paragraph of the Preamble the
Corntracting Parties expressly declared that "the inhabitants and the
belligerents remain under the protection ahd goverrance of the principles
of the law of nations, derived from the usages established among

civilized peoples, from the laws of human;Ax, and from the dictates of
the public conscience”. '

However, all such reforences to "humanity"”, "interests of humanity"
and "laws of humanity", as appear in this Convention and in the other
documents and enactments of that period, are used in a non-technical
sengse and certainly not with the intention of indicating a set of ncrms
different from the "laws and customs of war", the violations of which
constitute war crimes within the meaning of the documents of 1945 and
1946 enumerated at.the outset. The Fourth Hegue Convention is an
instrument dealing per definitionem with war crimes in the technical and

narrower sense, and the "interests of humenity" are conceived in 1t only
as the obJect which the laws and customs of war are intended to serve,
and the "laws of humanity” only as one of the sources of the law of
nations.* )

'Among tho other'ﬂagﬁe Conventions of 1907 which are of relevarce to
the protection of human rights and the provisions of which are of the
seme nature es those of the Fourth Convention, the following may be
mentioned: '

Third Convention relative to the Opening of Hostitities.

Flfth Convention respecting the Rights“and Duties of Neutral
Powers and Persons in case of War on Land.

Sixth Convention relative to the Status of Enemy Merchant-Ships
on the Outbfeak‘oflﬂoétiiities. -

Seventh Convention relative to the Conversion of Merchant-Ships
into War-Ships.

Eighth Convention relative to the Laying of Automatic Submarine

Contact Mires,

Ninth Convertion respecting Bombardment byvNaVai Forces in
Time of War.

*' See E. Schwelb's article on "Crimes against Humanity", written for
the British Year Book of International Iaw, 1947:

/Tenth



E/CN.4/M.19
Page 5

Tenth Convention for the Adaptation to Navel War of the

Principles of the Geneva Cecnvention,

Eleventh Convention relative to certain Restricticns with
regard to the Exercise of the Right of Caputre in Naval
ars.

Trirteenth Ccnvention concerning the Rirhts and Dutlies of
Neutral Powers in Neval Vars,

Fourtcenth Convention Prohibiting the Discharge of
Projectiles and Ixplosives from Balloons,*

In connection with the Eighth of the above Conventions it may be
worth while to recall tlLe declaration ¢f Baron Marschall von Bieberstein,
First Delegate Plenipotentiary of Germany., Speakirg at the Eague
Ccnference of 1907 with regard to sutmerine mines, he used the following
words:

"Military operations are not governed solely by stipulations
of international law. There are other factors. Consclence, good

sense, and tke sense of duty imposed bty the principles of humanity

will be the surest guides for the conduct of sailors, and wiil
constitute the most effective guarentee against abuses. The
olficers of the German Navy, I loudly proclaim.it, will always
fulfill in the strictest fashion the duties which emanate from
the unwritten law of hrumanity arnd civilization,"**

As to the birding force of all these conventions and enactments, it
is surficient to say quite generally that, according to the principles of
International Lew, gll the rules of warfare that by custom or treaty
evolved into laws of war ere binding upon belligersents under ell
circumstances and conditions, and in principle cannot be overruled even
by necessity. Tkey do not lose their binding force even 1f their breach
would effect an escape from axtreme danger or the realizatli-n of the
purpose of war. Tkese guiding principles find their expression in
Article 22 of the Hague Regulations which stipulates distinctly that the
right of belligerents to adopt means of injuring the ernemy is not
unlimited.

The effectiveness of some of the Hogue Conventions concluded bgfore
the First World Wer was considerably impaired by the incorporation of a
go~telled "general participation clause" providing that the Convertion
shell be blnding orly if all belligerents are parties to it. On the other
hend scme of the later Conventions expressly reject the general

¥ Cee the Final Act of the Seccnd Peace Conference, The Earue, 1907,
end Cerverntiors and Declarations Annexed thereto.

¥ tuoted in the Regorts\gf the Commission of Respensibilities of 1919,
referred to in T in tlie subsequent sections.
/participation
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particination clause or include it in g different and modified form,.*

Thus, as regaerds the latter practice, the Signatories of the
Protocol of 1975 concernirg the use of polsonous gases in war included
a reservation to the effect that the instrument shall cease to be binding
towards eny belligerent Power whose armed forces, "or the armed forces
of whrose Allies", fall to respect the prohibitions laid down in the
Protocol. As Oppenheim says in this connection, "the effect might be
thet in a war in which a considerable number of belligerents are involved,
the action of cne State, however small, in a distant region of wear,
might become the starting point for a general abandonment of the restraints
of the Convention. As between opposing belligerents actually in contact
with one another scme form of 'participetion' clause is clearly nrecessary.
But the requirements of reciprocity and of effectiveness of treaties are
rot irreconcilable, and progress can undoubtedly be achieved by a less
rigld and exacting formulation of the clause than has been the case
hitherto, "**

Anorg otker factors whick are, or had until recently been, limiting
the effectiveness of the rules of war may be mentioned: (a) the
ixstitution of reprisals which, though designed to ensure the observance
of rples of wer, have systematically been used as a cornvenient cloak for.
disrepardirg the laws of war; and (b) the question of the plea of superior
orders. These very important questions meriting serious attention by all
Goverrments, will form the subject of separate Sections of this Repcrt.

Before leaving the subject of the development of the laws of war
trrough internatidral conventlons, the following may be mentioned from
erong the more important instruments concluded in the period between the
two World Wars:

(a) The Protccol of 1925 concerning the use in war of asphyxiatirg,

poisonous, ard other gases, signed at z special Conference corvened

by the Council of the League of Natioms.

(b) The Geneva Conventions of 1929 concerning the treatment of sick

and wourded, arnd of prisoners of war.

(c) The Lordon Protocol of 1936 relating to the use of submarines

egeinst merckant vessels.

*¥ See tre Gereva Conventiors of 1929 and the Frotocol of 1925.

¥% L. Cppenheim, Internatioral law, Vol, II, Sixth Edition, page 186.
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II. IEVELCPMENTS DURING THE FIRST WCRLD WAR

1. Thke Magssacres_of the Armenians in Turkey

In conrection with the massacres of the Armenian population which
occurrcd at the beginning of the First World War in Turkey, the
Goverrments of France, Great Britain and Russia made a declaration, on
28 Mcy 1915, donouncing them as "crimes against humanity ond civilization"
for which all the members of the Turkish Geverrment would t: held
resporsible, together with 1ts agents implicated in the massacres. The
relevant part of this decleration reads as follows:

"En préeence de ces ncuveaux crimes de la Turquis contre
1thumanité et la civilisation, les Gouvernements alliés font
sevcir publiquement & la Sublime Porte qu?ils tiendront
perscrnellement respcnaables desdits crimes tous les membres
du Gcuvernement ottoman airnsi que ceux de ces agenis qui se
trcuveraient impliqués dans de.pareils massacres,” ¥
As will be shown later in more detail, the warning given to the

Turkish Government on this occasion by the Governments of the Triple
Entente dealt precicely with one of the types of acts which the modern
tern "crimes against humanity" is intended to cover, namely, inhumane
acts ccommitted by a government agéinst its own subjects.

2. The 1G19 Commission of Responsibilities

In January 1919, the Preliminary Peace Conference of Paris decided
to create a Commission composed of fifteen members for the purpose of-
"enquiring into the responsibilities relating to the war". The Cormission
was charged, inter alla, with enquiring into arnd reporting upon "the facts
as to breaches of the lews and customs of war ccmmitted by the forces of
the German Empire and their Allles, on land, on sea, and in the air”,
during the 1914-1919 war.**

In its Report of 20th March, 1519,%%* the Commission steted thet the
lerge number of documents it had considered supplied zbundant evidence
of outreges of every description committed on land, at sea, and in the
air, against the laws end customs of war and of the laws of humenity, and
that in spite of explicit reguletions, established customs and the clear

# The full text of the declaration is quoted in the Armenian Memorendum
presented by the Greek delegation to the Commission of Resporsibilities,
Conference of Paris, 1919.

#* Violations of the Iaws and Customs of War, Reports of Majority and
Dissenting Renorts of the fmerican and Japenese Members of the
Cenuissicn of LResponsibilities, Contference of Paris. 1619, Carnegie

Endowment for International Peace, Division of Internaticnal Law,
Pamphlet No. 32.

% Op. cit,, Chapter II.
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dictatege of hurcnity, Germeny and her allies heve piled outrage upon outrage.
In particular, the Cormiscion established the fact thet multiple
violetlions of the rights of combatants, of the rights of c¢civilians, and of
the rights of both had been committed which were the outcome of the "nost
cruel mreoctices which rrimitive berbarism, ailded by a1l the resources of
modern science, could devise for the execution of & system of terrorism
carefully plonned end carried out to the end., Not oven prisoners, or wounded,
or womcn, or children have been respected by belligerents who deliterately
sought to strilie terrcr into every heart for the purpose of repressing all
recistance., Murders ard massacres, tortures, shielés formed of living huran
belngs, collectlive reralties, the arrest and execution of hosteges, the
requisitioning of services for militery purposes, the arbitrary destruction
of public arnd nrivate mrorerty, the eeriel bomberdment of open towns without

there being any reguler siepe, the destruction of merchent ships without
previous visit and without any preceutions for the sefety cf passengers and
crew, the messacre of prisoners, ettacks on hospital ships, the poisoning
of sérincs and of wells, outrages end profenations without regard for
religion or tho honour of individuals" constitute the most striking examples
of such violations,

Ag e basls for future collection arnd classification of information
concerning the cherges as to breaches of the laws erd customs of war, the
Cormission arrived et the following formel list of crimes or groups of crimes:

1. HMurders and messecrcs; syctemetic terrorism.
2 Putting hostages to death.

ﬁ. Torture of civilians,
. Lelibterate starvation of civilians,

5. Rere. ‘
6. Arduction of girls and women for the purpose of enforced
prostitution,

7o DTercrtation of civiliens.

8. Interrment of civilians under inhumen conditions.

9. Torced labour of civiliens in cornection with the military
orcretions of the eneny.

10. Usurpation of sovereignty during militery occupation.

11, Ccmpulsery enlistment of soldiers emong the inhebitents of
occupled territory,

12, Attempts to denctionalize the inhabitants of occupled territory.

13. Pillage.

14, Confiscetion of jrogperty.

15, Ixaction of illegitimate or of excrbitant contributions and
requisitions,

16. Debescment of currercy, ard issue c¢f spurious currency.

17. Impcsition of collective renelties,

18, WVenton devastation and dostruction «f property.

19. Deliberate rorburdment of undefended places,

2C. Venton destructicn of religious, cheritatle, educationel and
historic tuildings and menuments.

/21. Destruction
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21, Testruction of rerchant schips and rassenger vessels without
wvarning end without provision for the safety of passengers and
crev,

22, Destruction of fishing boaets and of relief ships.

23, Delibverate bewberdment of hospitals,

2, Attack on and Gestruction of hospital ships.

23, Breach of other rules relating to the Red Cross,

2¢, Use of doleterious and asrhyxlating gases,

27, Use of explosive or exrending bullets, and other inhuman
eprliences,

28, Tirections to give no quarter,

29, Ill-treatment of wounded and prisoners of war,

30. Emplojyment of prisoners of war cn unauthorized works.,

31, Misuse of flags of truce.

32. Pnisoning of wells,

It i1s sufficlent to say here in this connection that almost all tyrpes
of crimes which are included in this 1lict or could be broucht under the
ebove heads either constitute per se cr involve in given circumstances
violations of irherent humen rights.

Tbe substantiel number of exaxples (charges) of offences cermitted
ty the authcrities and forces of the Centrsl Empires and their Allies that
hed been collected by the Ccmmission* can be divided into two categories,
To the first categery, ccmprising the overwvhelming majority of charges,
belong offences which were ccmmitted in violation of the laws and custcms
of var and cen te classified as war crimes gencu stricto., The second
category 1s comrcsed of offences ccumitted on the territory of Germany and
ber Allies egeinst their own noticnels. In rarticuler, the Commission
incl(ulod emong its findings infcrmation on various crimes violating the
rights of civilians, such as those committed by Turkish and German suthorities
egainst Turkish subjJects (i.e, the Armeniens and the Greek speaking ropulation
of Turkey), or those ccrmitted by Austrien troops against the population
of Gorizie, which at the materiel time (1915) wes Austrien territory, It
vould aprear that the latter set of offenges were quelified by the Commission
a8 crimes coming within the noticn of violations of the laws of humanity. As
hes alrsady been shown in paragraph (1) above, the massacres of the Armenian
population in Turkey hed been similarly dencunced as "crimes against humanity
eni civilization".

The majocrity of the Ccmmission came to the conclusion thot the war
of 1914-1019 "was carried on by the Central Empires together with their
allies, Turkey end Bulgeria, by berbarous or illegitimate methods in
vislation of the estoblished leows end customs of war and the elementary

* Reproduced in "La Documentation Internatiomsle, Ia Paix de Vereallles.
Tolume 3, Resronsobllites des auteurs de la Guerre et Senctions”, Paris,
1930, ‘nrex I to the Main Rerort.

/laws of humanity",
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lows of humanity", end that "all persecnc belonging to cnemy countries,
hewvever high thelr pesition may heve been, withcut distinction of rank,
including chilefs of States, who have bsen guilty cf offences against
the lews and custems of war or the laws of humenity, ere lieble to
cerimine’ yrosecution”,* Accerdingly, the Commissicn reccmmended thet in
additicn to the municipal courts, military or civil, which every
belligerent has pewer, uvnder Intornationel Lew, to cet up for the triael
of such ceses, an International Court ("High Tribunal) should be
corstitutel for the triel of outreges falling under four sprecial
categories of charges of violations of the lews and custcms of war erd of
the lews of humenity,**
The ebove conclusions and reccrmendations were the logical outccme

" of the opinion stated by the Commission to the effect that "having regard

to the rultiplicity of crimes cormitted by those Powers which a short time

* Op, clt,, Chapter III,
*¥ The four cetegcries of cherges are the followirg:

(a) Against perscns telonging to enemy countries who have
cormitted outrages against a number of civiliens and soldiers of
severel /llled nations, such as outrages ccmmitted in prison camps
where priscners of war of several naetions were ccngregoted or the
crime of forced labtour in mines where prisoners of more than one
nationelity were fcorced to work;

(b) Afgoinst persons of suthority, belonging to enemy countries,

whLosc orders were executed not only In one area cr on one battle
frent, but whose orders affected the conduct of orerations against

several of the Allied ermies;

(¢) Ageinst all authorities, civil or military, belonging to
enemy countries, Lcwever high thelr position mey have been, without
éistinction c¢f rank, including the heads of States, who ordered, or,
with lmowlodge thereof and with pcwer to intervene, abstaired from
rreventirg or teking meesures to prcvent, putting an end to or
rerressing, vioclations of the laws or customs cf wer (it being
understood that no such abstention should constitute a defence for
the wetuel perretretors);

(d) Ageinct such other persons belonging to enemy countries es,
having regard to the cheracter of the offence or the law of any
belligerent country, it may bo considered advisable not to procesd
tefore a court other than the High Tribunal hereafter referred to,
(See Op. cit. Chapter IV).

(The Americen Rerresentatives in the Ccmmission sutmitted a
number of resorvetions to the above reccommendations).

/before had
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before hed cn two occaslons at the Hapue protested their revererce fer
right, and their respect for the prirncivles of humcnity, the public

consclence Inslsts upon a sanction which will put clearly in the light
that it is not permitted cynically to profess a disdain for the most
secred lews and the most formel undertekings'.

From the foregoing, it appears that the two catepories of offences
with which the Cemmission of Fiftecn concerned itself, nemely, viclations
of the lawc end custcms of wer, on the one hand, and offences against
the laws of humenity, on the other, correspond generally sreaking to
"wer crimes" end "crimes ageinst bumanity", as they are distinguished in
the two Charters of 1945 and 1946 erd in the Cortrcl Council Law No. 0.
Thus, in 1919 we fird for the first time the specific Jurtaposition of
these two types of offences,

It 1s, however, not krown whother the 1919 Ccmmission, in using
the torm "crimes eneinst the laws of humenity”, hed in mind offences
vkich were not covered by the otiier expression "violation of the laws
end customs of war” nor whether the Cecmmission ccrsidered that crimes
egainst any civilian population fell within the former category, It is
commen kncwledge that in the First World War the Central Powers resorted
to the yersecution cf their own natiorals on a considerable scele, though
rot on a scele ccmpareble with whet heppened in Nozi dcminated Europe
tetween 1633 and 1945, As cxamples mey te mentioned the persecution of
roliticel opposition proups emd of the Slavonlc and Rcmanic races in
fustria ord Hungery, and the crimes ccmmitted sgainst racial minorities
in Bulgeria and Turkey.

In the ¥cemcrandum of Reservations pxesented to the Ccmrission,* the
Americen mwermbers objected to the invocation of, and references to, the
"lews end principlcs of humanity”, included in the rerort, inter elic, on
the ground that in contradistinction to the laws and customs of wer, the
laws end principles of humanity, are not "a stenderd certain” to be found
in boolis ¢f muthority end in the yractice of nations, but they "vary with
the individuel, which, if for no other reeson, should exclude them from
conslderation in e cowrt of Justice, esrecially ore charged with tho
ednintstraticn of criminal lew".

In perticular, the Arerican Representatives pointed out that "war was
and ic by ite very nature inhumen, but acts consistent with the laws and

* "Jemovendum of Reservations rresented by the Rerresentatives of the
United Otetos to the Repert of the Cermission of Responsibilities,
Amrll 4th, 1919", contained in Anrex II to the Repart of the Majlovity of
the Commiseion of Respenwihili+inn,

/ customs of
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custcrms of war, althouch these acts are inhuman, ere nevertheless not
the object of punishment by & court of Justice. A Judicial tribunel only
deels with exlsting law end only administers existing lew, leaving to
enother fcrum infractions of the mcral law and actions contrary to the
levs ard principles of humenity, A further objJection lies in the fact
that the laws and rrinciples of humanity are not certain, varying with
time, place, and circumstance, and acccrdingly, it may be, to the conscience
of the individual judge. There is no fixed and universal standerd of
humenity".

In connection with the work of the Ccmmission of Fifteen it may also
be of some interest to record the Americen observetions on the principles
vwhich ghould be the standard of Justice in measuring chaerres of irhuman

or atroclous conduct during the prosecuticn of a war,.*

These mropositions were the following:
1, Sleying end meiming men in eccordence with generally accepted
. rules of war ere frcm their nature cruel and contrery to the modern
conception of humanity,
2, The rwethods cf destruction of life and property in conformity
with the accepted ruleos of war are edmitted by civilized nations to
te Justifieble and no charge of cruelty, inhumanity, or impropriety
lles ageinst a perty employing such methoeds,
3. Tre principle underlying the accepted rules of war is the
neccessity of exorcising rhysical force to protect national safety
or to muintain noticnal rights,
Lk, Remrehensibvle cruelty is a matter of degree which carnot be
Juctly determincd by a fixed line of distinction, but one which
fluctuates in eccordance with the fects in each cace, but the
menifest derarture from accepted rules and customs of war imposes
upon the ore so deperting the burden of Justifying his conduct, as
he 1s prime fecie cullty of a criminel act,
5. The test of guilt in the perpetration of an act, which would
"be inhuman or otherwise reprekensidle under normel conditions, is
the necessity of that ect to the protection of national safety or
natlonel rights measured chiefly by actuel military adventage. _
6. The essertion by the perpetrator of en ect that it is necessary
for militery roasons does not exonerate him from guilt if the facts
and circumstances present reasonably strong grounds for esteblishing
the necdlessness of the act or for believing that the assertion is not
made in sood faith.
7. While an zct ney be essentislly reprehansible and the

* "Lemorandum on the Princinles which should Tetermine Inhuran and
Irnroper Acts of ver', contalned in Annex II to the Report of

MaJjority of the Commission of Responsibilities of 1919 /perpetrntcr
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reryetrater entirely unwerrented in assuming it to be necessary
from e militery roint of view, he nust not be condemned as wilfully

viclating the lews ani custcms of war or the princivles of humanity

wiless it cen be shown that the act was wanton end without reeasonsble
ersuse,

6., A wenton act vhich ceuses necdless suffering (and this includes
such ceuses of sufferirg as destruction of prorerty, deprivetion of
necessaries of life, enforced lebour, etc.), is cruel ard criminel.
Tho full measure of guilt ettaches to a party who without adequate
recasons perretretes a necdless act of cruelty., Such an act is a
crire enadnst civilizption. which 1s withcut palliation.

S. It would appcar, therefore, in determining the criminelity of

en act, thet thers should be considered the wantonness or malice

cf the perpetrator, the needlecssness of the act frem a military point
¢cf view, the perretration of a Justifiable act in a needlessly harsh
cr cruel manner, and the Ilmproyer motive which inspired it,

3. Thc Poscc Treaties of 1919-1923
In the subsequent Peace Treaties with Germeny, Austrias, Hungary end

Bulgerie*, tho view cf the Americen menmbers eventually prevailed, and the
references to the "laws of humenity" do not arpear in these treatics. All
tkte relovant provisions in these treeties, with the exception of Article 227
of the Pcace Treaty of Versallles, deal only with acts in violation of the
laws end custcms cf wer, Thus, for instance, in Article 228 of the Treaty
of Vorceilles the German Goverrment recognized the right of the Allied end
Assoclated Powers to dring to Jjustice persons accused of having cormitted

acts in viclation of the lews and custcms of war, ond it elso subscribed to

the obligation of handing over to these Pcvwers all persons accused of
having committed such acts,

As to the questicn of Jurisdiction the treaty ctirulated that persons
guilty cf criminel acts against the nationals of one of the Allied and
Associated Powers will te trought before the militaery tribunals of that
Pcwer, vhile persoms gullty of such acts against the natiorals of more
than one of these Powers will be brought before military tribunels gomposed
of menbers cf the militery tribunels of the Powers concerred (Article 229).

Article 227 of the Treaety of Versailles rrovided that the Allied
«rd Associnted Powers publicly arraign Wilkelm II of Hohenzollern, formerly
the German Emperor, "for a supreme offence against interncticnsl mcrality

* Peace Treaties of Versallles (Articles 227-230), Saint-Germain-en-Laye
(Articles 173-176), Tricnon (Articles 157-159), and Neuilly-sur-Seine

(frticles 118-120).
/c:.d the sapctity
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ard the sarctity of treeties", The speclel tribunel enviseged for the
triel of Wilhelm II was tec be guidod "iy the highest mctives of
interneticnal pclicy, with a view to vindicating the solemn obligatioens
of internctional undertalkings and the valiiity of interneticnel merality",
It is to te pointed cut that this arraligment of the Kaiser was not

besel on a chievge of a viclation of existing law; the ex-Kaiser was
chexrged, acccrding to what ths cuthkers of the trecty considered to be
the then existing state of international law, with offences against moral,
not le~al rrcvisicms, |

The provision of Article 227 which waes the precursor of Article 6 (a)
of the Murnbterg Cherter erd cf Article 5 (a) of the Tokyo Charter
respecting crimes ageinst reece, with this important distinction, that
the crimes against reace under these two Charters sre not merely
contraventions of a moral ccde, but violations ¢f legel provisions, does
not, <f course, concern tho present prcblem of "war crimes” and "crimes
egainst humerdty". Hcwever, in ccnnecticn with Article 227 it may be
recelled that during the Paris Peace Conference the Allied and Associated
Powers hed formelly statcd the*t in their view the wer which tegan on

1 August 191k, was "ike rreatest crive against rumenity end the freedom

of reoples thet eny nation, celling itsclf civilized, hos ever consciously
cormitted".* Accordingly, fArticle 227 stipnlabted theb e special Tribunel
shall be cornstituted to try the Geraan Iwparor, composed of fiva judges,
one aprointed by eecn ¢f ths foilowing Peuers: United States, Gresat Britain,
Fronce, Itely end Janen., %When the German Delegehion contended, in
correctlon with this end cther stipulaticns referrsd to ebcve, that s
trial cf the accused bty itribunale appointed ty the Allied and Associ&ted
Pewers would be a one-sided and ineguitablc procceding, the Allied and
Asscclated Powers rsplicd thet they "consiéer thet it is impossible to
entrust in eny way the trial of those directly responsible for offences
egainet humerity erd interneticnal right to their accomplices in their
crires, "#%*

It would aprear therefcre thet the authors of the document referred

to atove considered ects in violation of the laws and customs of war,
or st loest scme of thom, as constituting simultaneously "war crimes” and

Yerimes against huxanity" in a non-technicel sense.

* Sce the "Rerly of the Allied and Associated Powers to the Cbservatiosp:
of ths Cerman Delepation on the Conditions of Peece"”, Paris,
16 Jure 1919, published by H.ii. Stationery Office, Miscellaneous,
Fo. 4 (1919).

#* Cp, cit., Section II, "Penalties”.

/However,
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Hewover, the first peace treaty with Turkey, namely, the Treaty of
Sevres, slgacd on 10 August 1920, contalned in aldition to the provisions
dealing with viclations of the laws and customs of wur (Articles 226-228
cerrespending to Articles 228-220 ¢f the Treaty of Versailles) a further
rovisicn, Mrticle 230, by which the Turlkilsh Goverrment undertock to hand
cver to the J.1lied Powers the persons raesponsible for the messacres
cerritted during the war on Turkicsh territory, The relevant perts of
this artlcle read as fcllcws:

"The Turkish Government undertekes to hand over to the Allied

Pcwers the rersons vwhose surrendsr mey be required by the latter

a5 being respcnsible for the massacres commlitted during the

continuence of the state of war on territecry which formed part of

the Turkich Empire on the lst August, 191k,
"The Allied Powers rcsorve to thomselves the ripht to designate
the Tritunel which chall try the persons so eccused, and the

Turkish Goverument undertekes to reccognize such Tribunel,

"In the event of tLe League of Netlons heving created in
sufficlent tize & Tribunal ccmpetent to deal with the said massacres,
tl> Allied Powers rescrve to themselves the right to tring the

accuscd reirsons mentioned abeve before such Tribunel, and the

/

Turkish Goverrment undertakes equally to recogmize such Tribunal”,

The previsiors of Article 230 of the Peace Trcaty of Sevres were
obvicusly intended to cover, in ccnformity with the Allied note of 1915
referrcd to in the preceding section, offences which had teen committed
on Turkish territoery egainst persons of Turkish citizenship, though of
Armenian or Greek race, This article ccnstitutes therefore a precedent
for Articles 6 (c) and 5 (c) of tke Nuraterg and Tokyo Charters, and offers
an exemrle of cnoe of the categeries cf "crimes against humanity" as
understncd ty these crnactments,

The Treaty of Devres was, however, not ratified ard did not come
icto force. It was replaced by the Treaty of Lousanne, signed on
2k July 1923, which did not ccntein provisions respecting the punishment
of war crimes, but was accomparied by a "Decleration ¢f Amnesty" for all
offsrres committed between L August 191k, end 20 November 1922,%*
— ,

* "Lesleration of Amnesty" and the Protocol ettached to it, dated
2k July 1923,

/III. TE FERICD
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IZI, TCE PFRICD BETWEEN THE WCRLD WARS
1. The InclosAbrosapdos far of 1935-36

Luring the Tt lo-A% ssiunian conflict a rumler of protests, apreals
erd 2cclerciious lLed Tteen iscued by Erile Scluusia, the Enperor of
Etricidim, donevreirng the anny ond varlous crires ccamittzd by Itelian
fernce ard tucherities cpainst the Etkiopien porulation, both during the
cumpudon and cfter *the rnuexation of Ethiopla by Italy had been rroclaimed
on 9 May 1936.

Cno calegery of tho crimes ccmmitted et thet time became of smeciel
concern to the Lecgue of Neticns end en gl hoc Couzitiee of Thirteen
was created to consider tho use of poison gas by the Itelian Army and
Air Ferce, In one of the mectings of this Copmmittec it was cpecifically
rointed out that beth perties signzd the Geneva Ccnvention rrohibiting
the use of gascs in ery form or circumstances, and ¢ refcrence was made
to the fect that numercus cascs cf ges-poisoning were confirmed by
impartisl sources.*

In his perscnal addross to the Sixteenth Assembly of the League of
Nations, on 4 July 1936, the Emperor of Ethlopia, describing the fate
suffercd by Ethlopia, stated that "It is not only upon warriors thet the
Iteliun Goverrrernt has made war, it has above all attacked populetions
for removed from hostilities", First, "towards the end of 1935 Italian
sircreft hurled upon my ermies bombs of teer gas. The Italien aircraft
then resorted to mustard gas", Describing later, how these orerations and
the teclnique epplied for this purpose were subsequently extended over
vast erees of Ethiopian territery, the Emperor said that "it was thus
that as from the end of Januery 1936, scldiers, women, children, cottle,
rivers, lakes, and rastures wore drenched continuelly with this desdly
rein.... in ordor to kill systematically all living crestures.... That
woas the chief method of werfere....the very refinement of barbarism which
consisted of carrying ravege and terror into the moct densely populated
parts of the territory, The objJect was to scatter fear and death over
8 greet purt of the Ethioplan territory,"**

In a letter sent to the Secretary-Genéral of the Leagu. of Nations
on 17 Morch 1937, the Emreror of Ethiopia requested the appoirtmert of
a Corrission ¢f Enquiry to investigate all the horrors committed in
Etkiorie by the Italien Govermment. This letter constitutes a further

* Stotement by Mr. Eden on 8 April 1936, see Kec:itizfs "Contemporary
frchives", Voliwe 11, 1034-1037, pege 2060,
%* Sce Keesing, op. cit., pages 2173-k4,
/indication
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Indication that crimes ccoming under different notions had been committed

on thet territory. It denounces the execution of Ras Desta, a prisoner

of war, in viclation of the Hague Convention, end the alleged massacre

of over 6,000 persons in Addis Ababa, which cccurred in Fetruary 1937.%
In connection with the Italian crimes committed in Ethiopla it is

to te recalled that the Peace Treaty with Italy signed in Paris on

10 Februery 1947, end now in force, contains in Article 45 provisions

dealing with Italy's obligations regarding the aprrehension and surrender

of war criminals in .general. This Article stipulates inter alia that

"Itely shall take ell necessary steps to ensure the apprehension and

swrender of: (a) Persons accused of having committed, ordered or abetted

var_crimes, end crimes amainst veace or humenity”, who according to
paragrarh 2 will te brought for trial,

At the same time the Treaty contains a provision concerning Ethiopia,
one of the Allied end Associated Powers perties to the Treaty, which has
an important bearing on the question of Ethiopia's right to prosecute
Itelian nationals responsible for crimes committed in that country, The
relevent /rticle 38 reads as follows:

"The date frcm which the rovisions of the rresent Treaty shall
beccme appliceble es regards all measures and acts of any kind
whatsoever enteiling the responsibility of Italy or of Italian
petionels towards Ethiopia, shall be held to be Cctober 3 1935".

In view of the fact thet Article 38 speaks of "all measures and acts
of any kind whatsoever" it is clear that the provisions dealing with war
cririnels in general (Article 45) are necessarily included emong the
measures entelling the responsibility cf Italy or of Itellan nationels.

Frcm the foregoing it would appear that the crimes committed in
Fthiopie during the Italo-Ethiopian war have by these provisions been
qualified as War crimes and crimes ageinst humenity.

2, [The Spenish Conflict
A further example of the use between the two World Were of the
expression "dictates of humenity", in a non-technical sense, may be found

in the International Agreement for Collective Measures ageinst Piretical
Attecks 1n the Mediterraneen by Submarines signed at Nyon on

14 September 1937, and supplemented three days leter by en agreement

signéd at Geneva in respect of similer acts by surface vessels and

eireroft, Referring to attacks arising out of the Spanish conflict and
comitted against merchent ships not belornging to either of the conflicting
Spenisk pexrties, the egroement deolarvs them to be Violations of the
——

* 0p. eit,, page 2499,
/rules of
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rules of international law, and to "comstitute acts contrary to the most

elementary iictetes of humanity. which should be Justly treated as acts
of pirecy".*

* Doc. cit., the Preemble,

/IV. NOIE ON
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IV. NCTE ON THC DEVELOPMENTS TURING THE SECOND WORID WAR

The unprecedented record of crimes ccmmitted by Nazi Germany and
the other fxie Powers in the course of the Second World War, agein mede
the punishment of those guilty of, or responsible for, these crimes a
natter of International concern. Evidence which was reaching the Allied
Goverrments during the war, left no doubt that in attempting to establish
a totalitarian order, the Axis Powers had set aside the restraining
influence of the laws of war and the lews of Nations. The record showed
that many and verious crimes were being committed, not only against
Allied ccmbatants end priscners of war, but elso egeinst the civilian
populations, btoth of the occupied countries and of the Axis countries
themselves,

In the face of 50 much illegality and inhumanity, the Allied
Governments deemed 1t their duty not merely to issue stern warnings; they
resolved that retritution for these crimes end atrocities must take its
place among the major purposes of the war, Innumerable official and
seml-officiel Declaratlions dealing with this problem were issued. A
speclal inter-goverrmentnl agency, the United Nations Wear Crimes Cormission,
vas established in 1943, to investigate the crimes and sutmit
reconrcndations to the Governments.

In the circumstances, it 1s not possible to collect or to review
these declerstions and recormendations adequately in the present Report,

Two main features of these rronouncements should, however, be emphasized
vith regerd to the direction in which the retributive action was
developing.

Firetly, ell these declarations bear witness to the intention of the
Allied Goverrments thet not only the lesser war criminels, but also the
leaders and crganizers responsible for these crimes should be brought to
Justice, This intention found its expression in the Declaration on German
Atrccities in Occupied Eurore of 30 October 1943, issued by the Moscow
Conference, 1n which the three major Powers, the United Kingdom, the United
States, and the Soviet Unlon, spesking In the Iinterests of the thirty-two
United Nutions, solemnly declared that "major war criminals whose offences
Leve no particular geograrhical location.....will be punished by a Joint
decision of the Goverrnments of the Allles", This Document, which left open
the gquestion whether the major war criminals should be proceaded against by
surmary administrotive action or by a court of law, was subsuquently implemente
in the London Agreement of 8 August 1945, for the Prosecution and Punichment
of the Major Wor Criminels of the Europeen Axis., The letter Instrument gives
evidence that preference was eventually given to their guilt Pteing adfudicated

Jaccording
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accordirg to law, rether than on purely moral or ethicel grounds. The same
attitude was talion in regard to the trial of the major war criminals in the
Far Last, .

Secondly, all these Declarations show that the insertion in the Charters
of the International Military Tribunals at Nurnberg and Tokyo, of provisions
concerning "crimes ageainst humanity", was due to a desire that the retributive
action of the United Natlons should not be limited to bringing to justice
those who hed comitted war crimes in the traditional and nerrower sense - i,
violetlions of the laws and customs of wer, perpetrated on Allied territory or
against Allied citizens - but that such atrocities should also be punished wte
they were committed on Axis territory and against persons of other than Allied
nationality.

The subsequent Peace Treaties, which, following the Peace Conference of
Paris of 1946, have been concluded with Itely and the four satellite countries
are a further step in this develorment. All these 'I‘rea.tieg contein provisions
regarding not only persons eccused of war crimes, in the traditional sense,
but elso of crimes egainst humanity and crimes apainst peace, Thus, the Peace
Treaty with Itely, signed in Paris on 10 February 1947, provides in Article 5
thet Itely shall take all necessary steps to ensure the apprehension and
surrender for trial of persons accused of having comuitted, ordered or abetted
wer crimes and crimes against peace or humanity. At the request of the United
Nations Goverrnment concerned, Itely shall likewise meke available as witnesses
persons within its Jurisdiction, whose evidence is required for the trial of
persons referred to ebove.

Similer provisions have also been included in the Peace Treaties with
Roumonis, Bulgeria, Hungary end Finlend. It must be presumed thet the terms
"wer crimes", "crimes against humanity", as well as the term of "crimes againe.
pecce”, which acre not defined in these Treatlies, have the same connotation as
in the London Charter of 1945,

/PART I
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PART I

OF@MATION Oif HUMAN RIGHTS FROTECTED
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IWTRODUCTION TO THE NURNBERG AID TOKIO TRIALS

In the Resolution of the Economic and Socirl Council of 21 July 1946,
under the heading "Documentation", paragrarh 4, emphasis hes been laid uponm
the collection of information erising from the trials of major war criminals
held before the International Militery Tribunals in Nirnberg end Tokyo
respoctively.,

Tor reasons given in the Preface, thet is, particularly in view of the
ccmoaratively short time madc avallable for the submission of this Rerport,
it hes not boen possivle to jresent a full account of the i:formation which
these two triels provide. As to the Tokyo Trial, en cdditionel reason is
that 1t is not ccmpleted. More detailed reference to this is made in the
Intrcductory Notes to Chapter II. Specific points concerning the Nirnberg
Tricl ere raised in the verious Sections of Chajpter I.

Both ero outstending emonget ell other trials held so far, in that they
deel with two comparatively novel types of international offences, nomely
crimes agzelnst peacc and crimes egainst humanity, In regard to war crimes
prozer, thet 1s in regerd to the violation of the laws and customs of wer
in the traditionsl sense, the two trials are conspicuous in that never before
have cowrts of law had to deal with crimes of such magnitude, whether as
regords the type or the scale of the crimes committed. This is particularly
true in respect of the Nurnberg Trial.

Within the scope of the Report, as limited by the time available for
collecting the information, the connection between the crimes perpetrated
and the human rights violated has, vhenever possible, been stressed. Special
ettention has been paid to the reletionship existing between the law and the
humen rights concerned, thouph only in broed lines, ond in particulnr to the
extent to which violations of human rights are covered by the existing lav,
Questions of the sufficlency, clarity or unity of the law hove also been
considered in this comnection.

The importeance of the subjects considered in connection with the IRirnberg
Triel hos mede 1t impossible to include certain questions which have been
deolt with in connection with the Tokyo Trlal or to go beyond the sources of
information provided by the Indictment end the Judgment. For instance, it
has not rroved possible in the time available to prepare, in connection with
the Mirnberg Trial, the section dealing with the sphere within which the
rights of the victims and the rights of the accused may be said to have
conflictcd at the time of the offence. Cn the other hand, some information
on points arlsing in both trinls has, for reasons of technical exrediency,
been inserted in the Chepter dealing with trials other than those conducted
by the Nurnberg and Tolyo Tribunals. Such is the case with the rights of the

/accused at the.
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accused at the time of the triel. Information on this point will be found in
Chapter III, under E, pege 250 and following.

The two mein asrects in which the informetion concerning humen rights
has teen collected and presented in the two subsequent chapters, are the
Jurisdiction of the two Tribunels, on the one hand, and the violations of
the richts of the victims of war crimes, on the other. These are preceded
by e chort outline on the legel basis of the triels.

/CHAPTER I
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CHAPTER I - THE DURWEFRG TRIAL

A. LEGAL BASIS OF THE .RIAL

The Mirnberg Tribunel fourd its being in the Agreement entered into
in Loudon on § August 1945, by the Four Major Powers, in which they provided
foir the esteoblishment of en International Military Tribunal for the triel
of war criminals vhose offences had no "particular geographical location",
In an Annex to the Agreement, the Four Powers provided a Charter of the
Tribunal, setting forth in thirty erticles the constitution, Jurisdiction
and general principles, end powers of the Tribunal, the procedure to be
folloved in the course of the preliminery investigations and in the conduct
of the trial, and the provisions concerning the judgment and sentence.*

In accordance with Article % of the Agreement, nineteen Governments
of the United lletions*¥* have ecxpressed their edherence to the Agireement
and the Charter, both of which hod been concluded by the Four Powers "acting
in the interests of all the United lations", *¥*

The establishment of the Tribunal was & natural and logical outcome
of tile meny declarations made from time to time during the recent war
by the Govermments of the United Netions of their intentlion that War Criminal
should be brought to Justice.*®* ,fter recelling in the Preemble that, in
accordence with the Moscow Declaration of 30 October 1943, those Germans who
heve been responsible for or heve taken a consenting part in atrocities
and crimes will be "sent back to the countries in which their sbomineable
dceds were done" in order that they may be tried by the National Courts of
those countries, the Apreement provides in Article 1, as alreedy indicated,
that an Internetionel Tribunal shall be established "for the triel of wer
criminals whose offences have no particuler geographicel locetion" ~ these
being the mejor war crimincls.

This decision of the Signatories is also restated in Article 1 of
the Charter itsclf, with the addition that the Tribunal shall be established
for the Just and prompt trial and punishment of these criminels,

¥ Aprccment by the Government of the United States of fmerica, the
Provisionzl Goverrmernt of the French Republic, the Goveriment of the
United Kingdom of Great Britain and Northern Ireland and the Government
of the Union of Soviet Socialist Republics for the Prosecuticon end
Punicshment of the Mejor War Criminels of the Luropeen /xis, signed in
Londoa on © August 1945, H.M.S.0. Omd, 6663,

¥* These Governments are the following:
Greece, Denmerk, Yugoslavie, the Netherlands, Czechoslovakia, Poland,
Belgium, Ethiopia, Austrelis, Hondwras, Norway, Panema, Luxemburg,
Heitl, llew Zealand, India, Venezuela, Uruguay end Peraguey.

#%% The Preamble to the Agreement, paregreph k4.

*#x%%  Sge, Mistoricel Survey of the Problem of Violations of Human Rights,
/The Tridunal
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The Tribunel wes invested by the Charter with power to try and punish
persons who had committed crimes against peace, war crimes end crimes egainst
humenity es defined in the Charter,

In its Judgment the Tribunal stated that in creating the Tribunal the
Signatory Powers "have done together vhat any one of them might have done
singly; for it is not to be doubted that any nation haed the right thus to
set up speclal courts to administer law. With regard to the constitution
of the court, all that the defendants are entitled to ask is to receive a
feir triel on the facts and law".*

In addition, the Tribunal expressed the opinion that the making of'the
Cherter was the exercise of the sovereign legisletive power by the countries
to vhich the German Reich unconditionelly surrendered; and the undoubted
right of these countries to legislate for the occupled territories has been
recognized by the civilized world.**

These brief statements of the Tribunel, as well as the relevant
provisions of the Agreement and the Cherter, raise a numter of intrinsic
problems and questions as to the exact status of the Narnberg Tribunal and
its militery, international, Judiciel and ed hoc characteristics which are
of primery relevence in assessing properly the importance of the Niirnberg
.Trial end the authority of the Nurnberg Judgment for the development of
International Lew in geheral, end for the protection of human rights in
perticular. Here, the question would erise whether and to what extent the
attitude of the Tribunel with regard particularly to the violations of
humen rights which come within the notion of crimes against humenity, and
its interpretation of the law in generel, was or is binding in other cases
tried or to be tried before other courts, whether the International Military
Tribunel for the Far East, or the municipal, occupational or militery tribunaj
of other United Nations or other countries, ,

An anelysis of these highly important problems can, however, be made
only after all the preliminary questions concerning the law of the Charter,
e8 well as the exposition of the facts releting to the violations of human
rights, as established by the Tribunal, have first been deslt with., They
must therefore be left for one of the concluding sections of the Report,*¥**

It may be mentioned that in accordance with Article 2 of the Cherter,

the Tribunsl consisted of four members, eech with an alternete, one member

* Judrment of the Internetional Military Tribunal for the Trial of Cerman
Hejor Ver Criminels, Ifirnberg 1946, H.M,.S.0,, Cmd. 696k, rage 38.
(horoin after cited as The Judgment)

Tbid, page 38.
% See Part IT, Chapter I.

x

/end one elternate
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end one alternate having been eppointed by each of the Signatories.*

B, JURISDICTION CF TEEZ TRIBUNAL

Part II of the Cherter of the Internationel Milita.ry Tribunal at
Nirnberg** which sets forth the Jurisdiction and states the general
rrinciples to be fcllowed in the conduct of the trial of the major wer
criminels of the European Axis countries, end in particuler its Articles 6,
7, 8 end 9, is technically speeking the law which the Cherter required the
Tribunael to administer, and by which the Tribunal was bound.

Article 6 provides thet the Tribunal "shell have the power to try and
punish persons who, acting in the interests of the European Axis countrics,

vhether as individuels or as members of orcanizations, committed any of the
following crimes", feccording to the specific provisions of this article
"the following acts, or any of them, are crimes ccming within the Jurisdictia
of the Tribuncl for which there shall be individuel responsibility:

"(a) Crimes against veasce: namely, planning, preperetion, initiation

or weging of e war of aggression, or a war in violation of international
treeties, agreements or asswrances, or rarticipetion in & common plen
or conspiracy for the accomplishment of eny of the foregoing;

"(b) Var Crimes: namely, violations of the lews or customs of wer,
Such violetions shall include, but not be limited to, murder,
ill-treatment or depcrtation to slave lebour or for any other purpose
of civilian poruletion of or in occupied territory, murder or
ill-treatment of rrisoners of war or persons on the seas, killing of
hostages, plunder of public or mrivate property, wanton destruction

of cities, towns or villages, or devastation not Justified by militery

necessity;

* These merbers were the following:

Lord Justice LAWRENCE, Member for the United Kirgdcm of Great Britain
and Northern Irelend; lir, Justice BIRKETT, Alternate Member.

Mr, Francis BIDDIE, Member for the United States of America;
Judge John J. PARKER, Alternate Member,

M. le Professeur Donnedieu de VABRES, Member for the French Republic;
M. Le Conseiller R. FALCO, Alternate lember,

MeJor Generel I, T, NIKITCHENKO, Member for the Union of Soviet
Socielist Republics; Lieutenant Colonel A, F. VOLCHKOV, Alternate
Merber,

Lord Justice Lawrence vwes elected President of the Tribunal for the
Trial at Mirnberg, in accordance with Article 4 (b) of the Charter.

#*#*  Charter of the Interneticnal lillitery Tribunal, annexed to the Arreement
for the irosecuticn ard Punishment of the lejor Var Criminels of the
European Axis, signed in London, on 8 August 1945.

/"(c) Crimes egeinst
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"(¢) Crimes sgainst humenity: nemely, murder, exterminetion,
enslavement, deportation, end other irhunane ects ccmmitted egainst

eny clvilion population, before or during the war, or persecutions

on political, racisl or religious grounds in execution of or in

connection with any crime within the Jurisdiction of the Tribunsal,

whether or rot in violation of the domestic law of the country where
. perpetrated,

"eeders, orgenizers, Instigetors and accomplices participating
in the formulation or execution of a ccimon plan or conspiracy to
commit any of the foregoing crimes are responsible for all acts
performed Ly any persons in execution of such plan",

The above text of sub-paragraph (c) is the English text as amended by
the Berlin Protocol of 6 October 1945,% by virtue of which the semicolon
originally put between "the war" and "or persecutions" was replaced by a
corma following the discrepancy which had been found to exist between the
originals of Article 6, peragrarh (c) of the Charter in the Russian language,
on the one hand, and the originals in the English and French lenguages, on
" the other, all of which have equal authenticity,

Consegquently, the Protocol declares that Article 6 (c) in the Russian
text 1s correct, and that the meaning end intention of the Agreement and
Charter require thet the sald semicolon in the English text should be changed
to a comme, and that the French text should be emended to reed as follows:

"LES CRIMES CCNTRE L'BUMANITE, c'est & dire, l'assassinet,
1textermination, la réduction en esclavage, la déportation, et tout
autre acte inhumein commis contre toutes pcpulations civiles, avant
ou pendant la guerre, ou blen les persécutions pour des motifs politiquer
raciaux, ou religleux, lorsque ces actes ou persécutions, qu'ils alent
constitué ou non une violation du droit interme du pavs od 318 ont &té
perpetrés, ont été commis & la suite de tout (rime rentrant dans la
competence du Tritunal, ou en lialson ave: ce rrime",

The original Prench text of irticle 6 (c) prior to the amenfment, wan a=
follows;

"LFS CRIMES CONTRE L'EUMANITE, c'est & dire l'assassinat,
l'extermination, la réduction en esclavage, la déportation, et tout
autre acte inhumain commis contre tcutes populations civiles, avant
ou pendant la guerre; ou bien les persécutions pour des motifs politiquee
raciaux, ou religieux, cormises & la suite de tout crime rentrant dans

* Protocol Rectifying I'tscrepancy in Text cf Charter, drawn up by the
Governments who had concluded the ..greement of 8 rugust 1945; published

in "Triel of the Major War Crlmlnals before thé International Military
Tribunal", Vol., 1, Official Locuments, Nirnberg, 1947/.

/1a compétence du
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la compétence du Tribunal Intornational ou s'y rattachant, que ces

'persécuttons aient constitué ou non une violation du droit interne

du pﬁys ol elles ont été perpétrées.”

The corrections made by the Berlin Protocol heve an important bearing
on the interpretation of the notion of crimes again_st humanity. Their
consequence is also thet the words "in execution of or in comnection with
any crime within the Jurisdiction of the Tribunel" refer now to the whole
text of Article 6 (c).*

. It hns be_en' sald at the outset that the Charter is the law by which
the Iribunel wes bound., The general attitude of the Tribunal in regerd to
this particuler question found its expression in the Judgment which says that
"the lew of the Charter is decisive, and binding upon .the Tribunal,"#** As
to the character of the Cherter itself the Tribunal mede the following
decleretion, which has already been referred to in part when discussing the
legel becsis of the Tribunel: )

"The meking of the Charter was the exercise of the sovereign

logislative power by the countries to which the German Reich

unconditionally surrendered; and the undoubted right of these countries

to lepislate for the occuplied territories hes been recognized by the
clvilized world. The Charter is not an arbitrary ex_ercise of power

on the part of the victorious netions, but in the view of the Tribunel,

as will be shown, it is the expression of internetionel lew existing

at the time of its creation; and to that extent ie itself a contribution

to international law, "¥## '

The Tribunal was of course bound by the law of the Charter also in regard
to the definition which the Charter gives both of war crimes and crimes
ageinst humenity,**¥* This perticular question 1s the subject of some specific
end more elaboreted steatements made by the Tribunel in the Judgment. Befcre

. ccming, however, to the exposition of whet was the ettitude of the Tribunel %o
the substantive lew as laid down in tho Charter, it will be necessary first t-
enalyse very oriefly the relevant provisions of the Cherter end to point out
their most characteristic features. For it is orly by exemining the rules
laid down in those provisicns end then by ccmparing them with the menner in
which the Tribunal applied these provisions, and the effect which it gave tham
in its considerations and Judmment, that we can find an answer to the questicn
to what extent and in whet way humen rights violeted by various crimes are,
or are not, protectcd by the existing rules of Internationel Law, In

* See under I (b), Jurisdiction over Crimes ageinst Bumenity
** The Judgment, vage 3.
Tbid, page 38

ok
*x#%  The Judement, pege 6,
latanrvaning the
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discuasing the attitude of the Tritunal, we shall confine surselves
only to its general considerations, reserving a more detailed
exposition to a further Sectlen ~f this purt of the Report where
the subject of viclations of the rights of the victims will be
presented.

I. JURISDICTION OVER OFFENCES

(a) War Crimes

In contradistinction to hostile acts of scldiers, by whick
the latter do not loge their privilege of being treated as lawful
members of armed force, and in contradistinction to all sorts of
force or means applled by a belligerent against enemy armed forces
and other enemy persons or property, and directed to the overpowering
of the enemy as well as to the occupying and administering of thre
eneny territory by all legitimate means, war crimes in the
conventional sense are such acts of soldiers or other individuals

which constitute violations of the laws and customs of warfare. They
include acts contrary to International Law perpetrated in violation
of the laws of the criminals' own State, as well as crimlnel acts
contrary to the laws of war committed by order and/or on behalf of
the enemy State. Such acts constitute viclations of municipal
penal laws, of internationél conventions. and of the general
principles of criminal law as derived from the criminal law of all
civilized nations. To that extent the notion of war crimes is based
on the view that States and their organs are subject to criminal
responsibility under Irternational law. '

The right of the belligerent to punish during the war, such
war criminals as fall into his hends is a well-recognized principle
of International lLaw. It is a right of which he may effectively
avall himself after he has occupiled all or part of enemy territory,
end is thus in the position to selze war criminals who happend to be

there. He may, as a condition of the armistice, impose upon the
authorities of the defeated State che obligation to hand over perscns
charged with the commission of war crimes, regardless of whether such
persons are present in the territory actually occupied by him or in
the territory which, at the successful end of hostilitles, he will be
in 2 position to occupy. For in both cases the accused are, in
effect, in his power. And although the Treaty of Peace brings to an
end the right to prosecute war criminals, no rule of Intermational Iaw
prevents the victorious belligerent from imposing upon the defeated
State the obligation, as one of the provisions of the armistice or of
/the Peace
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the Peace Treaty, to surrender for trial versons accused of war crimes,¥

In splie of the uniform designation of various acts as war

crimes, & number of different kinds and types of war crimes can be
distinguished on account of the essentially different character of the
acts, namely: (a) according to whether these acts have been -
comitted by members of the enemy armed forces or by individuals who
belong to or represent enemy authorities other than military, or are
acting in the interest of the ememy; (b) according to what rights

of individual persons or groups of persons have been violated, and/or
what legitimate interests of other bellligerents or general interests
of the community of nations have been outreged.

It will be observed that, wlithout exception, all the crimes
specifically enumerated in Article 6 (b) of the Charter as
constituting war crimes in their technical sense, are crimes which
constitute attacks on the integrity or the physical well-being of
individuals or groups of pecople, end of property, thus violating
inherent human rights. But, from the law as stated in that article,
and in particular from the words: '"Such violations (i.e. of the laws
or customs of war) shall include, but not be limited to ......"
it 1s clear that these crimes are not the only ones which the authors
of the Charter had in mind and with which the Tribunal was expected
to be concerned in the Trial. It follows alsc that not only
crimes of the atrocitiles type., but also violations of any other
law or custom of wear may be considered wer crimes irrespectlive of
whether such crimes might, or might not. violate certain human rights,
and whether in the latter case they only constitute purely technical
offences.

We shall see later in more detail and in the light of the
Indictment and the Judgment which human rights have in fact been
violated in connection with specific war crimes committed, and how
they have been viclated. Here, we are only concerned with the
law relating to war crimes. As has already been pointed out the
Tribunel considered itself bound by the Charter in the definition

¥ See, L. Oppenheim, International Lew, Vol. II, Sixth Edition,
Longmans Green & Co., London, 1944, pp. 450-458.

As to exemples in the past of provisions of the Peace Treaties
impesing upon the defeated State the duty to surrender for
trial of persons accused of war crimes, see: Historical
Survey of the Problem of Violations of Humen Rights.

/which
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which it gives of war crimes, The Tribunal stated, however, that

the crimes defined by Article 6 (b) "were already recogmized as

var crimes under Internctional Lew, They were covered by Articles L6,
50, 52 and 56 of the Hague Convention of 1907, and Articles 2, 3, 4, L6
end 51 of the Geneva Convention of 1929. That violations of these
rrovisions constituted crimes for which the guilty individuals were
punishable is too well settled to admit of argument,'*

However, when explaining the law of the Charter in connection
with the criminality of plenning or weging a war of aggression, and
in particular when dealing with a fundementel principle of all law
that there cen be no punishment of crime without a pre-existing law,
the Tribunel found an opportunity of touching indirectly upon this
guestion and expressed its view in the following way:

"The Hague Convention of 1907 prohibited resort to

certain methods of waging war. These included the inhumane

treatment of rrisoners, the employment of poisoned weapons,

the improper use of flags of truce, and similar matters. Many of

these prohibitions have been enforced long before the date of

the Convention; but since 1907 they have certainly been crimes,

punish%Ple as offences ageinst the laws of war; yet the Hegue

Convention nowhere designates such practices as criminal, nor

is eny sentence prescribed, nor any mention made of a court to

try and punish offenders. For meny years past, however, military

tribunels have tried and punished individuals guilty of violeting
the rules of land warfare laid down by this Conventlon,'¥**

The Tribunel seid, further, that it must be remembered that
International Lew is not the product of an international legislature,
and that internetional epgreements have to deal with general principles
of law, and not with edministrative matters of procedure. The
Tribunal went on to say that:

"The law of war is to be found not only in treaties, but

in the customs and practices c¢. states which graduslly

obtained universal recognition, and from the general

principles of Justice epplied by Jurists and praocticed by

nilitary courts, This lew is not static, but by continual

edaptation follows the needs of a changing world. Indeed,

* The Judmment, p. 64,
¥ The Judgment, p. 40
/in meny
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In many cases treaties do no more than -express and define

for more accurate reference the principles of law already
existing."#

The Tribunal also thought it important to recall that in Article 228

of the Treaty of Versailles, the German Govermment expressly recognized
the right of the Allied Powers to btring before military tribunals
persons accused of having committed acts in violetion of the laws and

customs of war,¥*

Dealing with the Tefence argument that the Hague Convention does

not apply in this case, because of the "general participation clause"
contained in Article 2 of the Fourth Hague Convention of 1907, to
which several of the belligerents in the recent war were not parties, ¥

the Tribunal expressed the opinion that it was not necessary to decids
this question, and added:

It

"The rules of land warfare expressed in the Convention
undoubtedly represented an advance over exlsting international
law &t the time of their adoption. But the Convention expressly
stated that it was an attempt 'to revise the general laws and
customs of war', which i1t thus recognized to be then existing,
but by 1939 these rules laid down in the Convention were
recognized by all civilized nations, and were regarded as
being declaratory of the laws and customs of war which are
referred to in Article 6 (b) of the Charter." '

YA further submission was made that Germany was no longer
bound by the rules of land warfare in many of the territories
occupled during the war, because Germany had completely
subjugated those countries and incorporated them inte the
German Reich, & fact which geve Germany authority to deal with
the occupied countries as though they were part of Germany.

In the view of the Tribunal it is unnecessary in this case to
declde whether this doctrine of subjugation, dependent as it is
upon military conguest, has any application where the gubjugation
is the result of the crime of aggressive wer. The doctrine was
The Judgment, p. 4%0.

Tbid., p. 4.

This clause provides: '"The provisions contained in the regulations

(Rules of Land Warfare) referred to in Article I as well as in thre
present Convention do not epply except between contracting powers, "
and then only if all the belligerents e&re parties to the Convention.

. /never
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never considered to be aprlicable so long as there was an

army in the field attempting to restore the occupied countries

to their true owners, and in this case, therefore, the doctrine

could not apply to any terrltories occupied after the

1lst September, 1939. As to the war crimes committed in Bohemis

end Moravia, it is a sufficlent answer that these territories

were never added to the Reich, but a mere protectorate was

established over them,"* '

(b) Crimes against humanity**

As hes alfeady been pointed out, the Nirmberg is the first
international legel enactment which has formulated the definition of
crimes against humanity, though the conception of them is not entirely

novel.

Sub-paragraph (¢) of Article 6 of thes Charter appears prima facle to
lay down a set of novel principles or, at least, to pave the way for
considerable progress in the relationship between the community of
rations, its member states and individual citizens of these states,
and between Internationel law and municipal law.

The following three elements of the definitions of crimes
sgainst humanity as 1aid down in Article 6 (c) appear to contain
these novel principles:

(1) '"before and during the war",

(2) '"ageinst any civilian population",

(3) “vwhether or not in violation of the domestic law of the

country where rperretrated.”

We shall therefore analyze in more detail each of these elements
as they appear from the context of Article 6 (c¢) as well as in the
light of the Judgment prenounced by the Nirmberg Tribunal.

The first principle indicated by the words "before or during
the war" apparently implies that International Lew contains penal

sanctions against individuals, applicable not only in time of war,
but elso in time of peace. This me.ns that there is in existence

* The Judgment p. 65.

** TFor a detailed analysis of the notion of crimes against hmmanit,
reference 1s made to the article of E. Schwelb on "Crimes against
Humanity", written for the British Year Book of Internaticnal
Law, 194§, and which has been used as the basis for the drafting
of this section, with the author's kind permission.

A number of preparatory prarers on this subject issued by the

Commission for purposes other than this Report have also been
utilized.

/a systen
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e sy-tem of international criminel law uader which individuals are
responsibile to the community of nations for violations of rules of
international criminal law, and according to which attacks on the
fundarental liberties and constitutional rights of pecoples and of
indivijual persons, i.e. inhuman acts, oonstitute not only in time
of war, but also in time of peace, in certain circumstances,
international crimes.

The adoption by the Charter of this principle taken in conjunction
with the principles that it is irrelevant whether or not such crimes are
committed in violation of the domestic law of the country where
perpetrated, found its expression in the creation of the internmational
Judicial organs* which were called upon to determine the guilt
or innocence of a certain category of the alleged criminals responsible
for the commission of such inhuman acts, thus over-riding the national
sovereignty end the municipal law of the states of which the
perpetrators aye subjects and where the crimes had been committed.

It must, however, be pointed out at once that.this principle
1s considerably restricted by the specific quelification laid dowm
by the provisicn, as amended by ths Berlin Protocol, namely, that in
order to constitute crimes against humanity which call for
internatinral penal senction and which are of special concern to the
international community, the inhumane acts specifically enumerated
in Article 6 (c) must be committed in "execution of or in connection
with any crime within the Jjurisdiction of +the Tribunal', i.e. only
if it is established that thley were connected with a crime ageainst
peace or a war crime proper. This qualification constitutes a very
important restriction of the scope of the concept of ecrimes against
humanity, which thus under the Cherter, have no independent status,
with a further consequence that their greatest practical importance
in peace time is seriously affected.®*

The Second principle expressed by the words "against any

civilian population” is that any ci.i1lien population is under the
rrotection of international criminel law and that the nationality

of the victims affected 1s irrelevant. It seems also to imply thet
such protection 1s also extended to cases where the alleged violations
of human rights have been perpetrated by a State against its owm
subjects. The term, therefore, includes crimes both against allied and
ageinst enemy nationals.

* Reference 1s made here to the Niirmberg and Tokyo Tribunals.

¥# The position under Iew No. 10 of the Ccntrol Council of Germeny
is different.

/Tn particular,
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Ir pexrtioular, 1t follows that a civilian population remeins
under the protection of the provisions regarding crimes egalnst
humenity irrespective of whether it 1s (a) the population of a
territory vhich 1s under a belligerent occupation effected with or
vithout rosorting to war (e.g. Austria and parts of Czechoslovakia
in 1938 and 1939); or (b) the populatiom of other States not umder
ecoupation, 1n which armed forces of ome belligerent were stationed
(e.g» German forces in Italy), or of countries adjacent to a given
belligerent (e.g. persons who were subjected to kidnapping or other
violence); or (o) the population of a belligerent itself (e.g. German
or Italian nationals of tke samo or different race in their
relation to the respective State authorities or other national
bodies),

From the words "civilian populaticn” it appears that the term
"orimes against umentty"” is restricted to inhumane acts committed
against civilian populetions as distinct from members of the armed
forces, which are outslde the scope of the provisiocn.

The word "popwlation" appears to indicate that a larger body of
viotims 1s visualized and that single or isoclated acts committed
agalnst individuals may be held to fall outside the scope of the
concept of orimes agalnst humanity.

A violation of a certain human right protected by Article 6 (c)
pay or may not simultaneously constitute a violation of the laws and
customs of war and therefore a war crime sensu stricto, coming under
Article 6 (b). This results from the fact that the torms "crimes
egaingt humanity" end "war crimes" as has already been indicated
overlap to a certailn sextent. We shall see later in more detail
how this perticular problem kas been dealt with by the Prosecution
in the Indictment and by the Tribunal in its Judgment. Here, 1t
will be sufficient to point out the following.

The provision dealing with war crimes (Article 6 (b)) exgressly
states that its enumeration of specific criminnl acts 1s not exhaustive.
Yo such statement is to be found in article 6 (c). The wide scope
of the term "other inhumane acts” irndicates, however, that the
enursration 4n Article 6 (¢) i1s alsc not exhaustive, at least so far
ag the substance 1s concermed.

There are two types of crimes against humanity: crimes of the
"mirder-type", nemely, murder, extermination, enslavement,
fleportation, and cther irhumene acts; and "persecuticns". With
resard to the latter the provision requires that they must have been

[committed
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comm_tted on political, racial or religious grounds.

The acts of the "murder-type" enumerated in Article 6 (c) as
crines against humanity are similar to, but not identical with,
those which are mentioned as war crimes in Article 6 (b).

Mirder is included both in the list contained in Article 6 (b)
end (c). Exterminétion, mentioned only in Article 6 (c) is apparently
to be interpreted as murder on a large scale (mass muwr-der). The
inclusion of "extermination”" in addition to "murder" may be talen to
indicete that taking part in framing a policy of extermination and/or
other activitles in its implementation not directly comnected with
actuel criminel acts of murder, may be punishable as complicity

-in the crime of extermination.

Whether there is a difference between "deportation to slave
latour or for other purposes"” as mentioned under (b}, and the two
separate items "enslavement"” and "deportation" mentioned under (c)
is difficult to decide at this stage. "Ill-treatﬁent" which is
contained in sub-paragraph (b), has been omitted in sub-paragraph (c).
Whether or not this particular crime falls under "other inhumane acts"
depends on the genersasl interpretafion of the latter expression.

Fipelly, the third principle that it is irrelevant whether an

offence alleged to be a crime against humanity was or was not
cormitted in violation of the domestic law of the country where
it was perpetrated, means that it is no defence that the act
alleged to be a crime against humanity was legal under the domestic
law of that country. The exclusion of this plea is closely
connected with the provisions of Article 8 of the Charter regarding
the defence of superior orders.

We come now to the question of the attitude of the Tribunal

to the law relating to crimes against humanity.

As already indicated, the Tribunal stated that it 1s bound by
the Charter in the definition wﬁich it gives of crimes against
humanity.* The geﬁeral considerétions of the Tribunal on the
law as to crimes against humanity are contained in the following
statement:

"With regard to crimes against humenity, there is no
dcubt whatever that political opponenté were murdered in
Gernrany before the war, and that many of them were kept in
concentration camps in circumstances of great horror and

* Tke Judgment, p. 6h4.
/cruelty.
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cruelty. The policy of terror was certainly carried out on a

vast scale, and in many cases vas organized and systematic.

The policy of persecution, repression and murder cf civilians

in Germany, before the war of 1939, who were likely to be

hostile to the Govermment, was most ruthlessly carried out.

The persecution of Jews during the same period is

established beyond all doubt., To constitute crimes

against humanity, the acts relied on before the outbreak

of war must have been in execution of, or in connection with,

any crime within the Jurisdiction of the Tribunal, The Tribunal

is of the opinion that revolting end horrible as many of these
crimes were, it has not been satisfactorily proved that they
were done 1n execution of, or in connectibn with, any such
crime, The Tribunal therefore cannct make a general
declaration that the acts before 1939 were crimes against
humenity within the meaning of the Charter, but from the

beginning of the war in 1939 war crimes were committed on a

vast scale, which were also crimes against humanity; and

insofar as the lnhumane acts charged in the Indictment,

and cormmitted after @he beginning of the war, did not

constitute war crimes, they were all committed in execution

of or in connection with, the aggressive war, and therefore

constituted crimes against hmanity,"*

From the ebove statement it follows that the Nirnberg Tribunal
proceceded on the basis of the Berlin Protocol and applied the
gualification "in execution of or in comnection with any crime
within the Jurisdiction of the Tribunal" tc the whole provision.

1.e. both to crimes of the murder type end to persecutions, with
the consequences already indicated at the outset of this section.

As will be seen in a separate pert of the Report, this statement
does not imply that no crime committed before 1lst September, 1939,
can be considered as & crime against humanity. Some crimes committed
orior to lst September, 1939, have been recognized by the Tribunsal
as constituting crimes against humanity, i.e. invcases where their
connection with the crime against peace was established. »

On the other hand, in cases where the inhumane acts charged in
the Indictment were committed after the beginning of the war and did
not constitute war crimes, their comnection with the war was presumed

* The Judgment, p. 65.
/by the Tribunal
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by the Tribunal, and they were therefore considered as crimes against
humanity.

Although in theory 1t remains irrelevant whether a crime against
humenity was committed before or during the war, in practice it is
difficult to establlish a connection between what is alleged to be a
crime against humanity, and a crime within the Jurisdiction of the
Tribunel, if the act was committed before the war,

(¢) Crimec against peace ’

It bas nlready been pointed out that this particular type of
crime, as such, is outside the scope of the Report. However, crimes

against peaée have some definite bearing upon violatlions of humen
rights, and for this reason it seems necessary to retord here the
views of the Tribunal on this point.
When dealing with the question of "the common plan or conspiracy
and the aggressive war", the Tribunal declared:
"The charges in the Indictment that the defendants
vlanned and wagel aggressive wars are charges of the utmost
gravity. War is essentlally an evil thing. Its consequences
are not confined to the belligerent states alone, but affect
the whole world.
"To initiate a war of aggression, therefore, is not
only an international crime; it is the supreme international
crime differing only from other war crimes in that it contains
within itself the accumvlated evil of the whole,
"The first acts of aggression referred to in the
Indictment are the selzure of Austrie and Czechoslovakia
and the first war of apmgression charged in the Indictment
is the war against Poland begun on the lst September, 1939."#%
Later in the Judgment the Tribunal accepted the contention of
the Prosecutlon as to the aggressive character of the seizure of
Austria and Czeckoslovakia,¥** and made the followlng statement in
regard to the war against Poland: ‘
"The Tribunal is fully satisfied by the evidence that the
ver initiated by Germaeny ageinst Poland on the 1lst September, 1939,
was most plainly en aggressive war, which was to develop in due
course into a war which embraced almost the whole world, and
resulted in the ccmmission of countless crimes, both against the
lows and customs of war, and against humanity, e

* The Judgment, p. 13.
** Tbid., pp. 19-22,
% Tbid., p. 27, ; "
It wi
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It will be observed that in making the above statments the
Tribunal touched upon the gererel effect which the waging of a
var of aggression has on violations of human'rights. Taking'
inter nliam these consequences into account, the Tribunal thought
1t Justifiable and of primary importance to declare the initiation
and woging of wars of aggpossicn as a supreme war crime. This
should be counstrued as meening & sudreme war crime in a wider sense
thereby constituting also in a generdl non-technicel sense a

supreme crime apgeinst humanity.

The question of violations of human rights perpetrated as part
of the planning, preparation or conspiracy to wage wars of
aggression will be presented in a separate part of the Report.*

(a) Conspiracy to commit war crimes and crimes sgainst humanity

It remains to say a few words on the question of conspiracy,
i.,e. the doctrine under which it is a ériminal offence to conspire
or to take pert in an alliance to achieve an unlawful object, or
to achlieve a lawful object by unlewful means. The Charter in its
Article 6 (a) provides that "conspiracy" to commit crimes against
peace 1s punishable, but contains no such express provision in
regcard to a "conspiracy" to commit war crimes or crimes against
humenity.

Consequently, the Intermational Military Tribunal in its
Judgment allowed only a very limited scope to this doctrine and held
that, under the Charter, a conspiracy to cormit crimes against peace
is punishable, and 1t convicted some of the defendants on that basis;
but it declined to punish comspiracies of the other two types as
substantive offences, distinct from any war crime or crime against
humanity, and expressed the opinion that the provisions contained in
the last paragreph of Article 6 does not define, or add as a new and
separate crime, any conspiracy except the one to commit acts of
aggressive war. In the opinion of the Tribunal the above provision
is only designed to establish the res_onsibility of persons
participating in a common plan, and for these reasons the Tribunal
decided to disregard the cherges of conspiracy to commit war crimes
and crimes against humanity,*#

¥ See Part II, Chapter I,
** The Judgment, p. Lh.
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.  JURISDICTICE OVER™PERSONS

(From Article 6) '"Leaders, organizers, instigators,

and acccmplices participating in the formulation or

execution of a comon plan or comspiracy to commit any

of the foregolng crimes are responsible for all acts

performed by any persons in execution of such plan.”

(Article 7) '"The official position of the defendants,

whether as Heads of State or responsible officials in

Govermnient Departments, shall not be considered as freeing

them from responsibility or mitligating punishment."

(Article 8) "The fact that the Defendant acted pursuant to

order of his Government or of a superior shall not free

him from responsibility, but may be considered in mitigation

of punishment if the Tribunal determines that Justice so

requires.”

(From Article 9) "At the trial of any individual member of

any group or oganization the Tribunal may declare (in connecticn

with any act of which the individuel may be convietod) that the
group or organization of which the individual was a member

was a criminal organization."

(Article 10) "In cases where a group or organization is

declared criminal by the Tribunal, the competent national

- authority of any Signatory shall hagp the right to bring
individuals to trial for membership therein before national,
military or occupation courts. In any such case the

¢riminal nature of the group or organization 1s considered

proved and shall not be questioned.”

As already stated the NlUrnberg Tribunal was invested by the
Qharter with power to try and punish persomns who, acting in the
interests of the European Axis countries, whether ags individuals or
&5 members of organizations, committed any of the crimes
enurerated in Article 6 under (a), (t, and (c).

In accordance with the purpose for which the Tribunel was
establisked the scope of the individuals over which the Tribunal
had to exercise its Jurisdiction was limited to the major war
criminals. This is evident from Articles 1 and 6 of the Charter,
which, however, do not contain any definition or explanation as to
who should be regarded as & major war criminal. The only indication
in this respect is provided by the Moscow Declaration of the
30th October, 1943, according to which major wer criminals are

those whose offences have no "particular geographical location'.
[Exactly
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Exactly the same<description is used in paragraph 3 of the Preamble
and in Article 1 of the London Agreement of 8th August, 1945, which
have thus left open to the discretion of the signatory Powers the
question which persons should be included in this category of war
criminals. In the Indictment lodged with the Tribunal¥* a total

of 2L persons were charged at Nirnberg, who, in accordance

with Article 1% (b) of the Charter had been designated as major
wer criminels** by the Committee of the Chief Prosecutors of the
Signatory Powers. .

The opening sentence of paragraph 2 of Article 6 lays down
the rule that for acts cnumerated in that article as constituting
crimes apeinst peace, war crimes and crimes ageinst humanity, there
shall be 1indiv’dual resmonsibility,

On this question the Defence submitted that International Law
is concerned with the actions of sovereign states, and provides no
punishment for indlviduals; and further, that where the act in
question 1s an act of state, those who carry i1t out ere not

perscrally respornsible, but are protected by the doctrine of the
soverelgnty of the Stete, Both there subm’ssions were rejected by the

Tribunal, which expressed the opinion that the principle that International

Lew imposes dutids and liabilities upon individuals as well as upon
States has long been recognized. In this comnnection the Tribunal
recalled in its Judgment the rccont case of Ex Parte Quirin (1942,

317 US T), before the Supreme Court of the United States, in which
persons were charged, during the war, with landing in the United States
for purposes of spying and sabctage. In this case the late

Chief Justice Stone, speaking for the Court, said that from the

* Indictnent presented to the Intermaticnal Military Tribumel
sitting at Eerlin on 18%th Octcber, 1549, etc. 'H'.M;.’T 0. Oud, 6696.
(herein after cited as Indictmsuts

*% The names of the 2% defendants are as follows:
Herman Wilhelm GORING, Rudolf HESS, Joochim von RIBBENTROP,
Robert IEY, Wilhelm KEITEL, Frnsc KALTENBRUNWER, Alfred ROSENBERG,
Hans FRANK, Wilhelm .FRICK, Julius STREICHER, Walter FUIK.
Hjalmer SCHACHT, Gustav KRUPP von BOELEN und BAIBACH, Kerl DOUNITZ,

Zrich RAEDZR, Baldur von SCHIRACH, Fritz SAUCKEL, Alfred JODL,
Martin BORMANN, Franz von PAPEN, Artur SEYSS-INQUART, Albert SFEER,

Constantin von NEURATH and Hans FRITZSCHE.
All individual defendants named in the Indictment apreared before

the Tribunal except: Robert IFY, who committed suicide 25 October 1945;

Gustav KRUPP von Bchlen und Halbach, owing to serious illness; and
Martin BORMANN, who was not in custody and whom the Tribunal
decided to try in absentia.

In the latter case the Tribunal evidently found it necessary, in the
interests of justice, to conduct the hearing in his abgence, thus
availing itself of the right accorded to it by Article 12 of the

Charter. /very beginning
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very beginning of its histery that Court has applied the law of war as
including that part of the law of nations which prescribes for the conduct
of war, the status, rights and duties of enemy nations as well as enemy
individuals. Chief Justice Stone went on to give a list of cases tried
by the Courts, vhere individual offenders were charged with offences
ageinst the laws of nations, and particularly the laws of war. Many other
authorities on this matter could have been cited, but the Tribunal was
satisfied that there is sufficient evidence to show that individuals can be
punished for violations of Intermational Law. After recalling the
provisions of Article 228 of the Treaty of Versallles as 1llustrating and
enforcing the view of individual responsibility, the Tribunal concluded
with the argument that "crimes against international law are committed
by men, not by ebstract entities, and only by punishing individuals who
commit such crimes can the provisions of international law be enforced,"*
The scope of individuals liable ﬁo prosecution is further determined
by the last paragraph of Article 6 of the Charter, which provides that
leaders, organizers, Instigators and accomplices, participating in the

formulation or execution of a common plan or comspiracy to commit any of
the crimes enumerated in that Article under (a), (b) and (c) are responsible
for all acts performed by any persons in execution of such plan. From

this provision, which stipulates the vicarious liability of leaders,
organizers, etc,, it appears that they are also responsible for acts
committed by third persons. Nothing is said in this provision sbout the
responsibllity of the actual perpetrators, bu® it seems to be implied that

they algo are criminally responsible, though the Charter itself, in general,
and this provision, in particuler, deals only with persons respomnsible on
& high level., This is borne out by the Control Council Law No. 10, which
was promulgated to glve effect, inter alis, to the London Agreement of
8 Avgust 1945.

There is also nothing sald in the Charter as t¢ what degree of
comnection with a crime must be established in order to attribute to a
defendant,.judicial guilt, in other words what degree of responsibllity

attaches to principals, accessories and accomplices. Nor does the Charter
say anything on the very important question ?f attempts to commit war crimes
and crimes against humanity, nemely, whether or not an attempt to commit an
international crime comlng within the notion of those crimes is in ftself

a crime,** All these questions, in respect of which the International Penal
law 1s i1tself most unsettled, have been left open by the Charter.

* The Judgment, page 41,

#% The position in regard to crimes against peace is differunt as the
"planning or preparation” of an aggressive war is treated as a crime

in itself (Article 6 (a) of the Charter). /1
n one
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In one respect only has the degree of individual responsibility
for the crimes ccming within the Jurisdiction of the Tribunal been
defined by the Charter in Article 7, which states that the
official nosltion of the defendants, whether as Heads of State or

responsible officials in Government Departments, shall not be

conslderd as freeing them from responsibility or mitigating
punishment, '

On this particular question, and in further elaboration of its
argument s to irndividual responsibility, the Tribunal expressed the
view that the principle of International law, which under certain
circurstances protects the representatives of a state, cannot be
applled to acts which are condemned as criminal by International
Law, and that the authors of such acts cannot shelter themselves
behind their officlal position in order to be freed from punishment
in approprlate proceedings. As the very essence of the Charter
is thet individuals in general, and the representatives of a state
in perticular "have international duties which transcend the national
obligations of obedience imposed by the individusl State", the
Tribupal took the view that he who violates the laws of war camnot
obtaln iruvwnity while acting in pursuance of the authority of the
State if the State in authorizing action moves outgide it
competence unior Internaticnal Law,*

It may be of interost in this conmnection to quote some remarks
nade by Lord Wrisht in commenting on this rarticular subjiect:

"The Judgment accordingly is prcceeding on the basis

of the Community of Nations and on the nature of internaticnal

law as the law not of one nation but of all, which transcends the

law of the particular individual, and the obedience which he

cowes to his state. The fact that the individual is cobeying the

national law is no defence if he is charged before the competent

Court for violation of intermational law. He is thus subject to

a double set of laws which in certain cases may conflict. He has

a-divided duty. There is ncthing peculiar or unusual in this,

In every Federal state the citizen owes obedience to tkhe Federal

Law and also to the State or Provincial law, &nd may be

punished if he violates either by the appropriate authority,

Federal constitutions generally provide for the dominance of

one system of law over the other if fhey conflict, but

generally the areas of each are sufficlently distinct.

e —

* The Judgment, page L42. /A British
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A British soldier remains subject to his country's lews though he
'is also subject to Military Iew a8 bteing a solider. 1In the
international penael code a man may be held guilty of violating the
code though what he does is Justified under the National Iaw., The
principle there is similar to what is often referred to as the
defence of superior orders."*
According to the established principles of International law, the
fact.that rules of warfare have been violated in pursuance cf orders of

the belligerent Government or of an individual belligerent commander
does not deprive the act in questlion of its character as a war crime;
neither does 1t, in principle confer upon the perpetrator immunity from
punishment by the injured belligerent. This view 18 governed by the
major principle that members of the armed forces or other authorities
ere bound to obey lawful orders only, and that they cannot therefore
escape 1llability 1f, in obedience to a command, they commit acts which
both violate unchallenged rules of warfare and outragu the general
principles of humanity.w#

Accordingly, Article 8 of the Charter lays down the rule that the
fact that the deferdent acted pursuant to order of his Goyernment or of
& superior shall not free him from responsibility, but may be considered
in mitigation of punishment if the Tribunal detcrmines that jJustice so
requires, It znay be pointed out that this rule applies to all acts
coming within the notions of crimes against peace, war crimes and crimes
against humanity.

On behalf of mest of the defendants it was submitted that in doing
what they did they were acting under the orders of Hitler, and therefore
could not be held responsible for the acts committed by them in carrying
out these ordefs. When dealing with this submission the Tribunsl stated
that it considered the provisions of Article 8 to be in conformity with
the law of all nations, The Tribunal added thet the true test, which
1s found in varying degrees in the criminal law of most nations,'is not
the existance of the order, but whether moral choise was in fact
possible %%

* GSee Lord Wright's article on "Nirnberg", recently written for
"Obiter Dicta", Canadign Lew Jourmal.

** See L, Oppénhoim, 1. cit,
¥+* The Judgment, page h2.
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Finally, there remains the question of sreoups and organizations of

which the individual dcfendents were members.

Article 9 of the Charter provided that at the trial of any
individual member of any group or orgaenization the Tribunal may declare
that the group ot organization of which the individual was a meuber was
a criminel organization. Such a declarntion might have been made by
the Tribunal in connection with any act of which an individual defendant
may have been convicted.

According to Article 10 of the Chnrter, in cases where a group
or organization is declared criminal by the Tribunal, the competent
national authority of any Signatory has the right to bring individuals
to trial for membership of such bodies before national, military or
occupation courts. In any such case the criminal nature of the group
or organization is to be considercd as proved and shall not be
questioned.

The above provision makes it clear that the declaration of
criminality agalnst an accused orgenization is final, and cannot be
challenged in any subsequent criminal procceding against individuval
members. The cffect of such a declaration is well {llnstrated by
Lav No. 10 of the Control Courcil of Gerumany, which provides that a
member of such an orgunlzation may be punished for the crime of
nembership even by death.

As regards the general attitude of the Tribunal in this respect, it
should be menticned that the Tribunal considered these provisions as a
far-recaching and novel precedure, the application of which, unless
properly safeguarded, might produce great injustice.* The question how
the law of the (l.arter was applied by the Tribunal to the organizations
alleged by the Indictment to be criminal would, however, require
special attention.

C. VIOLATTONS OF THE RIGHTS OF THE
VICTIMS OF WAR CRIMES
Intreductory
In the proceding Section it has been pointed out that, without
«xception, all the crimes specificelly enumerated in Article 6 of the
Charter as war crimes and crimes against humanity, are crimes which
constitute violaticns of the integrity or the physical well-belng of

* The Judgment, page 66.
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individuals or groups of people, or of property, thus violating inherent
human rights. It has also been empbasized that these violations are not
the only ones which the authors of the Charter had in mind and with which
the Tribunal was expected to be concerned in the Trial.

For this reason, and also because¢ the Tribunal, in laying down what
inhumane acts had been cormitted, referred im 1ts Jugdment directly to
the Indictment,* 1t is necessery to examine this document more closely
since it throws considerable light on the way in which Article 6 (a) and (b)
of the Charter was interpreted by the Prosecution. Taking into account
the purpose for which the present collection of material is intended, and
the fact that it could not deal indiscriminately with all common crimes
and outrages such as murder, ill-treatment and the like, committed against
innocent people and without any Justification or necessity, it is
pronosed to limit this investigation to points and problems of particular
interest to the question of insufficiency of, or lacunae in, the existing
laws and usages of war and in other provisions of international law
which nurport to afford protection against violations of human rights.
However, in order to give a comprehensive picture of the human rights that
bave boen viclated duriag the way, it is propesed to review generally, at
the same time, the various crimes or groups of crimes as they were
presented in the Indictment, and to indicate the reactions of the Tribunal
in regard to them, ’

In its Judgment, the Tribunal stated that the evidence relating
to vwar crimes and c¢rimes against humanity had been so overwhelming, both
as regards volume'and detail, as to render it impossible for the Judgment
adequately to review 1t, or to record the mass of documentary and oral
evidence that haé been presented. Accordingly, the Tribunal dealt only
quite generally with these crimes#* and did not follow the order of
charges or the greuping of crimes as presented in the Indictment. The
following survey 1is based on that part of the Judgment which deals with
wer crimes and crimes against humanity generally, without taking into
account the findings of the Tribunal in relaticn to the individual
defendants.

For the reasons stated in the preceding paresgraphs, and also because
it wes found technically fmpossible to examine the voluminous transcripts
of the proceedings, this survey is intendcd to serve merely as an
introduction to the subject.

* The Judgment, page 65.
** The Judgment, pages Lb and 45.
/I. General Obscrvations
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I. General Observations

Under Count Three of tke Indictment,* in a statement of a general
nature, the defendants were charmed with war crimes in the traditional
sensc of this term, i.e. with violations of the laws and customs of
var, comitted between 1 Septerber 1939, and 8 May 1945, in Germany and
in all those countrics and territories occupied by the German armed
forces since 1 September 1939. In additlon, they were charged with
such crimes committed during the period stated above in Austria,
Czechoslovalkia, Italy, and on the High Seas. The Indictment stated that
all the defendants, "ascting in concert with others, foruulated and
executed a common plen or conspiracy to commit war crimes as defined in
Article 6 (b) of the Charter .... The said war crimes were committed by
the defendants and by cther persons for whose acts the defeadents are
responsible ..., as such otker pcrsons when committing the said war
crimes performed their acts in execution of a common plan and conspiracy
to commlt the sald war crimes...."##

The particular crimes preferred in the Indictment resulted from the
practice of "total war" as rezards metheds cf combat and military
occupation applied in direct conflict with the laws and customs of war,
and perpetrated in violation of the rights of combatants, of prisoners

of war, and of the civilian population of occupied territories. The
Indictment stated that these methods and crimes constituted violations
of international conventions, of internal penal laws and of the genersl

principles of criminal law as derived from the criminal law of all
¢ivilized nations, and were invelved in, and part of, a systematic course
of conduct.

The apparently criminal character of the conception and practice of
"total war", as waged by Nazi Germeny, wes described by the Tribunel in
the following statement: "For in this conception of 'total war', the
moral ideas underlying the conventions which seek to make war more humane
are no longer regarded as having force or validity, Everything is made
subordinate to the overmastering dictates of war., Rules, regulations,
agsurances and treceties all alike are of no moment; and so, freed from
the restraining influence of international law, the aggressive war is
conducted by the Nazl leaders in the most barberous way. Ac..rdingly, war
crimes were committed when and wherever the Fihrer and his close
associates thought them to be advantageous. They were for the most part

* The Indictment presented to the International Military Tribunal on
18 October 1945,

¥ The Indictment, pege 13.
/the result
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the result of cold end criminel calculation”,®

Tre ideas of Kozl Germeny, whilch were contrary to the established
principles of ell civilized nations, sprang directly from what cne of the
prosccuters celled a crime agalnct the spirit, meaning thereby a doctrixe
vhich, "dcnying ell spiritual, rational end moral velues by which the
nations have tricd, for thousands of year, to improve humen conditions,
aims to plunge humanity back into barbarism, no longer the natural and
spontencous barbarism of primitive rnations, but a diebolical bartarism,
consciocus of itself arnd utilizing for its ends all materiai mecns put
at the disposel of mankind by contemporary scicnce'##

In a statemcnt of a summary nature, the Tribunel saeld the following:
"Priscncrs of war were ill-treated and tortured and murdered, not only
in defiance of the well-established rules of international law, but in
complete disregard of the elementery dictates of humanity., Cilvilian
populations in occupied territories suffered the same fate. Whole
populations were deported to Germany for the purposes of slave labour
upon defence werks, armsment production and similar tasks connected with
the war effcrt. Hostages wero tokan in very large numbers from the civilian
populations in all the occupled ccunt.iies, and were shot as suited the
Gorman purpcses. Public and private property was systematically plundered
and pilleged in order to enlarge the rcsources of Germany at the expense
of the rest of Europe. Cities and towns and villages were wantonly
destroyed without militery Justification or neccssity" %%

With reference to the plarning of these violations, the Tribural
found that con some occosions, war crimes were deliberately planned long
in advance, This was the case, for instance, in the ill-treatment of
ceiviliang and the plunder of the Sovict territories, which wsre settled
iIn minute detail vefore the actual attack tegem. Similarly, the
exploitation of the inhabitants for slave labour was plannel and organized
to the last detail, In other cases, such as the murder of prisoncrs of
var, of Commancos and captured airmen, such crimes were the result of
direct orders issucd coun the highest level.

We will now examine the verious tyres cf violations of tke rights
of porsons and groups of people in tre light of the Indictment, the
Judgment, and the existing provisions of Intcrnational Law.

* The Judgment, page &b
** Sec: Opening Sreech by M. Frangcis de Menthon, published in "The
Triel of Germen Major Wer Criminals", Opening Speeches of the Chief
Prosecutors, H.M, Stationery Office, London, 1946, pege 93.
¥#* Tho Judgmernt, page 45,
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ITI. Murder ard 1ll-trcatment of clvilians
It 1s stated in the Indictment that throughout the period of the
cccupation ol territories overrun by their armed forces the defendants,

for the purpose of systematically terrorizing the inhabitants, murdered
and tortured civilians, ill-trecated them and imprisoned them without
legal procesa. These murders and ill-treatment were carried out by
divers means and methods which are fully set forth in the charge.

In respect of thoae atrociticé the Indictment says that they were
contrary to International Conventions, in particular to Article 46 of
the Hague Regulations, 1907, to the laws and customs of wer, to the
general principles cf criminal law as derived from the criminal laws of
all civilized nations, to the internal penal laws of the countries in
which such crimes were committed, and to Article 6 (b) of the Charter.

1. Genocide

Auwong the many and various types of murder and ill-treatment enumerated
in the Indictment, there is one which 1s of particular interest. It is
stated therein that the defendants "conducted deliberate and systematic
genocide, viz. the extermination of racial and national groups, ageinst
the civilian populations of certain occupied territories in order to
destroy perticular races end classes of people and national, racial or
religious groups, particularly Jews, Poles and Gypsies and others."* By
inclusion of this specific charge the Prosecution attempted to
introduce and to establish a new type of internationsl e¢rime.

The word '"genocide" is a new term coined by Professor Lemkin to
denote a new conception, namely, the destruction of a nation or of an
ethnic group. Genocide is directed agairst a national group as an
entity, and the actions involved are directed against individuals, not in
their individuel capacity, but as members of the national group.
According to Lemkim** genocide does not necessarily mean the immediate
destruction of a nation or of a national group except when accomplished
by mass killings of all its members, It is intended rather to signify
a co-ordinated plan of different actions elming at the destruction of the
essential foundations of the life of national groups, with the aim of
eanlhilating the groups themselves, The objectives of such a plan would
be disintegration of the politicel and social instltutions, of culture,
language, national feelings, religion, and the economic existence of
national groups, the destruction of the personal security, liberty, health,
dignity, and even the lives of the irdividuals belonging to such groups.

* The Indictment, page 1k,

** See R, Lemkin, Axis Rule in Occupied Europe, Carnegie Endowment for
International Peacc, Division of international law, Washington, 19Uk,
pages T79-95,




E/CN.4/W.19
Page 50

Genocide has two phases: one, the destruction of the national pattern
of the oppressed group, for which the word "denationalization" was used
in the past; the other, the imposition of the national pattern of the
oppressor. ILemiin belleves, however, that the conception of
denntionalizotion is inadequate because: (a) 1t does not comnnote the
destruction of the biological structure; (b) in comnoting the destruction
of onc naticnal pattern, it does not connote the imposition of the
national pattern of the oppressor; and (c) derationalization is often
used to mean only deprivation of citizenship.

It will be observed thet the Prosecution, when preferring against
the defendants the charge of genoclde, adcpted this term and conception
in a restricted sense only, namely, in their direct and biological
connotation. This is evident not only frem the definitlon of genocide
as steted in the Indictunent and from the inclusion of this charge under
the gencral count of murder and ill-treatment, but also from the fact
that all other aspects and elements of the defendants' activities
alming at the denationalization of the inhabitarts of occupled
territories were made the subject of a separate charge which, under

(F) of Count Three, is described as germanization of occupied territories.

then dealins with the substance of the charge of genocide the
Tribunal declered: "The murder and ill-treatment of civilian populations
reached its height in the treatment of the citizens of the Soviet Union
and Poland. Some four wecks before the invasion of Russia began,
special task forces of the SIPO and SD, called Einsatz Groups, were
formed on the orders of Himmler for the vurpose of following the German
armies into Russia, combating partisans and members of Resistancc
Groups, and externinating the Jews and Communist leaders and other

gsecticns of the ponulation" ....and further down: "The foregoing crimes

against the civilian population are sufficiently appalling, and yet the
evidence shows that at any rate in the Fast, the mass murders and
ecruelties were not committed solely for the purpose of stamping out
opposition or resistance to the Germany occupying forces. In Polend

and the Soviet Union these crimes wore part of a plan to get rid of whole
native populations by expulsion and annihtlation, in order that their

territory could be used for colonization by Germans."* Then the
Tribunal referred very briefly to the policy and practice ot
exterminating the intellimentsia in Poland snd Czechoslovakia, and to

the problem of race which had been given first consideration by the
Germans in their treatment of the civilian populations of or in occupied

territories.

* The Judgment, pages 50-52,



E/CN.4 /.19
Page 51

In a separatc chapter of thc Judguent the Tribunal devoted Bpecial
sttention to the persecution and extermination of Jews, It stated that the
persocution of the Jews at the hands of the Nazi Government hed beocn proved
In the greatest detall before the Tribunal end forme a record of consistent
end systematic inhumanity on the greatest scale.* The Tritunal then recalled
the anti-Jewieh policy as formulated in Point 4 of tho Party Prograrme and
examined, in great dotail, acts coumitted long before the outbreak of war.
hfter referring to a German Foreign Office circular of 25 January 1939,
entitled "Jewish question as a factor in Geraman Foreign Policy in the year
1938", the Tribunal etated: "The Nazl persecution of Jews in Germany before
the war, severe and repressive as 1t was, cemnot coupare, however, with
the policy pursued during the war in the occupied territories., Originally
the policy wes similar to that which had been in force inside Germany. Jewe
were required to reglster, and forcod to live in ghettocs, to wear the
yellow star, and were used &s slave lebourers. In the summer of 1941, hawever,
plans were made for the "final solution" of the Jowish question in all of
Europe, This "final solution" mesnt the extermination of the Jews, which
early in 1939 Hitler had threatened would be one of the consequencea of an
outbreak of war, and a special section In the Gestapo under Adolf Eichmann,
as head of Section Bk of the Gestapo, was formed to carry out the policy.

"The plen for exterminating the Jews was developed shortly after the
attack on the Soviet Union, Einsatzgruppen of the Security Police and SD,
formed for the purpose of breasking the resistence of tho population of the
areas lying behind the Gerwan armies in the East, wers givem the duty of
extermlnating the Jews in those areas. The effectiveness of the work of the
Einsatzgruppen is shown by the fact that in Februsry, 1942, Heydrich was
able to report that Estonia had slready been cleared of Jews and that in
Rige the number of Jews had been reduced from 29,500 to 2,500, Altogether
the Einsatzgruppen operating in the occupied Baltic States killed over
135,000 Jewa in three months,,..

"Units of the Security Police and SD in the occupicd territories of
the East, which were under clvil administration, wers given a similar task,
The planncd and systematic character of the Jewish persecutions is best
{1lustrated by the originzl report of the SS. Brigldier-General Stroop,
who was In charge of the dostruction of tke ghetto in Worsaw, which took
place in 1943, The Tritunal received in evidence that repor* 1llustrated
with photographo, beering on its title page: 'The Jewisk Ghetto in Warsaw
no longer ex!ato!."** '

* The Judguent, p, 60,
e Judgment, p, 62,
_[~fter describing
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AZtor describing othor atroclties against Jews which wers all part end
parcel of the pollcy inaugurated in 1941, end the gethering of Jews from all
Germen-occupled Europe in concentration cemgs, which ves ancther wmethod of
the "final solution",* the Tribuncl finally stated: "Special groups
travelled through Europe to find Jewe and subject them to the "final solutlon",
German missions were sent to such satellite countries as Hungary and Bulgarie,
to arrange for the shirment of Jews to extermination camps, and 1t ie known
tkat by the end of 1944, 400,000 Jews from Hungary had been murdered at
Afuschwitz, Evidence has also been glven of the evacuation of 110,000 Jews
from a pert of Roumenla for tliquldetion'. Adolf Elchmann, who had been
put in charge of thie programme ty Hitler, has estlmated that the pollcy
pursued resulted in the killing of 6,000,000 Jews, of whom 4,000,000 were
killed in the extermination instituticns".**

It will be observed that in these steatements the Tribunal did not
meke any reference to tke term and conceptiocn of genocide, within which
acte llke those referred to above are comprised, However, the findings
of the Tridunal kave not been wlthout influence on the subsequent events
in the sphere of the progressive develcpment of International Iaw., On
11 Decembér 1946, the General Assembly of the United Nations adopted e
special Resolutlon on Genocide, the main part of vhich roads as follows:

"l. Whereas, genocide is & denial of the right of existence of
entire human groupe, ae homicide is the denial of the right to
live of ipdividual human teings, and euch dsnial of the right of
existence shocks the conscience of mankind, results In great losess
to humanity in the form of cultural and other contributions
represented by these huwan groups, and is contrary to moral law and
to the spirit and aims of tho United Nations;

"2, Whereas, many instances of such crimes of genocide have occurred
when racial, religious, pollitical and other groups have been
destroyed, entirely or in part;

"3, 4ind vwherees, the punlshment of the crime of genocide is a matter
of intermational concern;

"Tle General Assembly

Lffirms that genocide iB & crime under intornational law which
the civilized world condemns, and for the commission of which
rrincipals and accemplices, whether private individuals, public
officlals or etatesmen, and whetker the crime 18 committed on

religious, racial, political cr any otker grounds, are punishable" ***

The Judgment, p. 63.
The Juigment, p. 6b.

Quoted from the "Weekly Bulletin" of the United Nations, Vol. 1., Fo., 20,
of 17 December 19ké,

Pr
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Following the recommendations contained in the above Resolution, this
new type of internmational crime has already been the subjcct of advanced
study and consideration by the appropriate orgens cf the Unlted Nations
with 2 view to arriving at an international convention for the prevention
and puniehmerit of the crime of genocide.

2, Xilling of "useless eaters"

In the part of the Judgment which deals with the slave labour policy,
the Tribunal referred to the killing of insane and incurable people, in the
followirg statement: "Reference should alsoc be made to the policy which
wee in existence in Germany by the summer of 1540, under which all aged,
ineane, end incurable people, "useless eaters", were transferred to special
institutions whkere they were killed, and their relatives informed that
they had died from natural causes, Tre victime wore not eonfined to German
citizens, but included foreign labourers, who wore no longer able to work,
and were therefore useless to the German war machine, It has been estimated
tkat at least some 275,000 people were killed in this menner in aursing
homes, hospitals and esylums, whick were under the Jurisdiction of the
defendant Frick, in hie capacity as Minister of the Interior. How many
foreign workers were included in this total it has becn quite imposs:tle
to determine”, * .

It will be noted that the Tribunal was cereful to point out that the
victims included foreign labourers and were not confined to German citizens.
/ctually, most of the people killed in this manner were German citizens, a
fact which brings these crimes predominantly within the notion of crimes
aegainet humanity, However, this new type of violation of the imndividual's
right to live, so far as the peraohe kllled were foreign workers, wes
congidersd by the Tribunal &8 a war criwe,

3., Medical experiments

Mention should be made of acte which may be described as medlcal
experiments., It is stated in the Indictment that the murders and ill-treatment
of civilian populations were carried out, emong other means, by the
performance of experimente, by oporatlcns end otherwise, on living human
beings. These peseudo-sclerntific experiments, which had also been used
as methods of extermination in concentration camps, included sterilizetlion
of women, study of the evolution of caucer of the womb, and of typhus,
enatomical reeearch, heart injections, bone grafting and muscular
excislong, Experiments on children had aleso been conducted. These

experimente had been performed i{n concentration camps in Germany and in

* The Judgment, p. 60,

[occupied
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occupled territories (Ravensbruck, Buchenwald, Natzwsiller and Auschwitz),*
When dealing with crimes committed in concentration camps the Tribunal
did not refer to this particular charge and did not mention the experimonts,

TIT. Murder and ill-treatmert of prisoners of war,

and of other memhers of the armed forcos
It 18 stated in the Indictment that the defendants wurdered and
ill-treated prisoners of war by denying them adsguate food, shelter,

clothing and medical care and attention; by forcing them to labour in
inhumane conditions; by torturing them and subjecting them to inhuman
indignities and by killing them. Prisoners of war wore imprisoned in various
concentration camps, where they were killed and subjected to lnhuman
treatment by various wethods. Members of the armed forces of the countries
with which Germany was at war were frequently murdered while in the act

of surrendering. )

The Prosecution alleged that all these murders and lll-treatment were
contrary to International Conventions, particularly irticles L, 5, 6 and 7
of the Hague Regulations, 1907, and to Articles 2, 3, 4 and 6 of the
Prisoners of Wer Convention (Geneva 1929), the laws and customs of war,
the general priaciples of criminal law as derived from the criminal laws
of all civilized nations, the internal penal laws of the countries in which
such crimes were committed and to .irticle 6 (b) of the Charter **

In a general observation the Tribunal established that prisoners
of war were i{ll-treated and tortured and murdered, not only in deflance
of the well-estadlished rules of internmationel law, but in compleie
disregard of the elementary dictates of humanity. The Tribunal said
further, in some detall, that wany end various violations of the rights of
prisoners of war and of other members of the allied armed forces were
coumitted in the course of the war, often as a matter of deliberate and
calculated policy. Particular reference is made to the handing over to

the STPO and SD for exccution of recaptured prisoners, and to syetemqtlc

killing by the civilian population of allied alrmen who were forced to
land in Germany. ”
1. Killing of "Commandos"

The Tribunal roferred at some length to a directive ctrculated; with
the euthorization of Hitler, by the defendant Keitel on 18 October 1942,
vhich ordered that all members of fllied "Commando" units, often when in

uniform and whether ermed or not, wers to be "slaughtered to the last wen",
1

¥  The Indictment, p. 14, 15 and 18,
**  The Indictment, p. 20-21,
/even if they
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even if they ettempted to surrender. This order fwrther provided that if
such Allied troops came into the hands of the militery asuthorities after
being first captured by the local police, or in any other way, they should
be handed over immedlately to the SD, This order was supplemented from time
to time, and was effective throughout the remainder of the war, elthough
after the Allied lendings in Normandy in 1944, it was made clear that the
order did not apply to "Commendos”, captured within the immediste battle area.
The Tribunel ectablished that under the mrovisions of tliis order, Allied
"Cemmendo” troops, and other militery units opereting independently, lost
their lives in Norwey, France, Czechoslovakia end Italy. Many of them were
killed on tie svot, and in no cese woere those who were executed later in
concentration camps ¢ver given a trial of any kind, For example, an
American militery mission which landed behind the German front in the Balkans
in Januery 1945, numbering ebout twelve to fifteen men and weering nniform,
wvere teken to Moutheusen usder the authority of this order, and all of them
vere shot,*
2, Application of the lew to Soviet victims
The Tribunel devoted much'attention to the treatment of Soviet prisoners
of ver which was charecterized by particuler inhumenity, due not merely to
the action of individual guerds, or the exligenciles of life in the camps, but

the result of systematic rlans made some time befcre the German lrvasion
sterted.

With regard to the murder and 11l-treatment ellegedly committed against
Soviet prisoners of wer, the Defence submitted thet the Union of Soviet
Soclalist Republics was not e party to the Geneva Convention, which therefore
vas not binding in the relationship between Germany and the Union of Soviet
Socialist Republics, This é.rgument, which correctly stated the legel
position, wes howeve. discarded by the Tribunel. The latter took the view
thet in this case the principles of geuneral international law on the treatment
of prisoners of wer epply. Since the eighteenth century these have greduzlly
teen established elong the lines that wer captivity is neither revenge nor
punishment, but solely provective custody, the only purpose of which is to
rrevent the rriscners of wer from further participation in the war,**

In malilng the above statement the Tribunal did not refer to any
perticuler provisions of generel internetionsl law, It is, however, clear
that the provisions which the Tribunal hed in mind, and on the basis of which
1t convicted scme of the defendants for offences of this kind, are those

* The Judgment, pege LS.
* The Judguent, pege 48. /
: contained
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contained in Articles 4-20 of the Japgue Regula*tions to which both Germany end
Russia were parties. All thess provisions, which coptain quite exhaustive
rules regerding cartivity of prisoners of wor, were in fact inccryporated

in the Geneva Convention, 1929, with the exception of Articles 10-12 recleting

to relecase of mrisoners on parole.

IV. Taking and Killiny of Hosteces
The generai steotement regarding the practice of taking end killing
hostages es contained in the Indictment, reeds as follows: l"ThrOughout
the territories occupled by the German armed forces in the course of

vaging asggressive vers, the defendants adopted end put into effect, on a
wide scale, the practice of taking, and of killing, hostages from the
civilien population. These scts were contrery to International Conventionms,
perticularly Article 50 of the Hague Kegulations, 19507, the laws and custams
of war, the general principles of criminel lew as derived from the criminal
laws of all civilized netions, the internel penel laws of the countries
in which such crimes were committed and to Article 6 (b) of the Charter".,*

From the wording cf this charge, in particular from the words "of
taking, and of killing", end "these acts", it would appear prima facie as
if the Prosecution was attempting to establish that not only the killing,
but also the toking of hostages should be considered es criminal under
Internationel Lew. Such a contention, if intended, would have had scme
Justification in view of the well-esteblished fact that during the second
World War the Germens resorted to the practice of taking hostéges , not only
on a wide scele, but e2lso to a large extent indiscriminately, for the
purpose of terrorizing the populetion in occupied territories'- a practice
which far exceeded the legltimate right of the belligerent to prsvent-hosille
acts. Yet any deduction that such was the intention of the Prosecution is
weekened by the fact hat the text of the above charge, as well as‘ all
actual facts and figures enumerated in the Indictment respecting these acts,
aprear under the heading "Killing of hostages", and all instances cited
refer only to the executions and shootings of hostages.

In contradistinction to the practice of teking hostages as a means
of securing legitimate werfere, which mreveiled in former times, the modern
prectice of taking hosteges 1s resorted to by the belligerents for the
- parpose of securing the cafety of the armed forces or of the occupation

% The Indictment, rege 22,
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suthorities epgainst possible hostile acts by the inhabitants of occupled
territory. TPersons from emong the population of such territories are selzed
and. detained, in the expecteticn that the population will refrain from
hostile acts out of regard for the fate of the hostages. It cannot be
denied that this measure is & harsh one, as it makes individuals liable to
suffer imprisomment for acts for which they are not responsible. But the
security of the troops and of the occupation euthorities and the sefety

of military instellestions etc., seems hitherto to have been held to justify
this measure and prectice., In fact, there is no rule in International Law
rreventing e bellijerent from resorting to the practice, provided that
hostages are not-exuosed to dangers for the puryose of preventing legltimate
hostilitlies on the part of members of the armed forces of the enemy.

During the first World War, however, Germeny adopted the reprehensible
ractice of shooting hostages in the territories occupled by her armies,
whenever she believed that civiliens had fired upon German trcops. During
the second Vorld War Germeny followed the practice of the mass shooting
of hosteges on such an unyrecedcnted scale as to bring it prominently
wvithin the cctegory of war crimes. Accordingly, Article 6 (b) of the Charter
movides that "killing of hostages" shall be a war crime,

The Tribunel esteblished in its Judgment that "hostages were taken in
very large numbers from the civilien populations in all the occupied
countries, and were shot as suited the Germen purposes”.* The Tribunal
further stated: "The Ir.cct‘ice of keeping hostages to prevent and to punish
eny form of civil disorder wé.s resorted to by the G'ermans ; an arder issued
by the defendent Keitel on 16 September 1941, spoke in terms of fifty or a
hundred lives from the occupied areas of the Soviet Union for one Germen
life teken. The order sta'bed that fit should be remembered that a human
life in unsettled countrieé frequently counts for nocthing, end & deterrent

effect cen be obtalined only by unusuel severity'. The exact number of persons
killed es a result of this policy is not Inown, but large numbers were killed
in France end the other occupied territories in the West, while in the East
the sleughter wes on en even more extensive scale”.**

In meking the above state}nent the Tribunel referred to Article 6 (b)
of the Charter, the provisions.of which, the Tribunal seid, ere merely
declaratory of the existing laws of war as exmressed in this particular
connection by Article 46 of the Heague Regrilations.®** Article 46 states
thet "Family honour and rights, the lives of persons and private property,
es well as religious convictions end rractices must be respected". 'Article 6 (b)
srealis only of the killing of hostages.

* The Judgpert, poge 45. .
* The Judgnent, poge 49-50.
™ The Judrment, pare 43.
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It will be observed thet the Prosecution took the view that the
ractice "of taking, and of killing, hostages" was contrary to Article 50 of
the Haogue Repulations, which states that "no collective penalty, pecuniery
or otherwise, shall be inflicted upon the populetion on account of the acts
of individuals for which it cannot be regerded as collectively responsible."

The Tribunel did not meke any reference to Article 50 in connection
with the talking and killing of hosteges., But, in its statement on the law
relating to war crimes in general, the Tribunel mentioned this article
among those provisions of Internationel Lew under which the crimes defined
by Article 6 (b) of the Charter "were already recognized as war crimes",*
It is not clear whet particular acts the Tribunel had in mind in referring
to Article 50, and it is doubtful whether the article could be applied to
the cese in question, as it deals with generel penalties which might be
inflicted upon a large body of the poruletion end has hitherto not been
regarded as preventing the occupant from teking hostages.#** Thus, no
clear guidance cen be derived from the sbove stetements of the Tribunal
on the question whether the mere taking of hostages is to be regarded as
criminal,

V. Sleve Labour

Article 6 (b) of the Cherter provides that the "ill-treatment or
deportation to slave labour or for any other purpose, of civilian population
of or in occupied territory" shall be a war crime. _

The offences caming within the scope of this particular type of crime
have been split in the Indictment into two separate groups under (B) and (H)
of Count Three., The general statements in respect of these read as follows:

(B) DEPORTATION FOR SLAVE LABOUR AND FQR OTHER PURPOSES

"During the whole period of the occupation by Germany of both the

' Hlestern and Eeste m countries it wes the policy of the German Govermment

end of the Germen High Commend to deport able bodied citizems fram such
occupled countries to Germany, and to other occupied countries for the
purpose of slave labour upon defence works, in factories and in other
tag}ks connected with the German war effort.

"In pursuance of such policy there were mass deportations from all
the Vestern and Zestern countries for such purposes during the whole
pericd of the occupé.tion.

* The Judgment, pege '61L, end the Section of this Peport deeling with the
Jurisdiction of the Iribunal.

#* L. Oppenheim, op, cit., page 346.

/"Such deportations
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"Such demortaetions were contrary to International Conventions, in
perticular to Article 46 of the Hague Regulations, 1907, the laws and
custams of war, the general mrinciples of criminal law as derived from
the criminel laws of 211 civilized nations, the internal penal laws of
the countries in which such crimes were committed and to Article 6 (b)
_of the Cherter".*

(H) CONSCRIFTION (F CIVILIAN LABCUR

"Throuchout the occupied territories the defendants conscripted
and forced the inhabitants to labour and requisitioned their services
for vurposes other than meeting the needs of the armles of occupetion
end to an extent frxr out of proportion to the resources  of the countries
involved, All the civilians so conscripted were forced to work for
the German war effort. Civillians were required to register and many of
those who rezistered were forced to join the Todt Organization and
the Sneer Leslon, both of which were semi-military organizations
involving some militery training. ‘

"These acts violeted Articles 46 and 52 of the EHague Regulations,
1907, the laws and customs of war, the general mrinciples of criminal
law as derived from the criminel lews of all civilized nations, the
internal penal laws of the countries in which such crimes were committed
and Article 6 (b) of the Charter",.%*

Leaving aside the prectice of deporting the civilian populations for

slave labour or other purposes, which constitutes a clear cantravention

of Article 46, we will concentrate on Article 52 which is of primary
impartence, end to which the Tribunal referred in that pert of the Judgment
relating to forced lebour by the inheabitants of occupied territories. This
article reads es follows:

"Requisitions in kind and services shall not be demanded from local
euthorities or inihebitents except for the needs of the army of
occupetion, They shall be in proportion to the resources of the
country, and of such a neture as not to involve the inhabitants in the
oblipgation of teking pert in millitary operations egeinst their own
country,

"Such requisitions and services shall only be demanded on the
authority of the commander in the locallty occupied.

"Contributions in kind shall es far as possible be paid for in
ready money; if not, a receipt shall be given and the payment of the
emount dus shell be mede es soon es possible'.

* The Indictment, page 19,

™ The Indictment, page 26.

/According to
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According to these provisions, the occupation authorities may
compulsorily em»loy the inhebitants on various works and compel them to
render services necessary either for the administration of the country or
for the needs of the army of occupation, elways provided that the services
exre not demanded in order to supply the belligerents' general needs, end
that they do not oblice the inhabitants to teke part in rilitary operations
against their own country.

The interpretation of "taking part in military operastions" has, however
elways been scmewhot controversial. Meny writers maintaln that the words
extend to the construction of bridges, Tortifications, and the like, even
behind the front. But the mractice of belligerents ae distinguished
between militery overations and militery preperations, end has not condemned
as inadmissible campulsion upon inhebitants to render assistance in the
construction of militery roads, fortifications, and the like behind the front,
or in any other worlis in preparatlon for military operations. It 1s true
that attempts have been mede in the past to obtain the prohibition of
requisitioning, or compulsion even in respect of such services as only
involve taking pert in military preporetions. Thus the Russian draft put
before the Conference of Brussels in 1874 proposed in Article 48 e stipulation
to the effect thet the population of an occupled territory might not be
forced to tale pert in thée military oreretions against their own country,
or in such acts as are contributory to the realization of the aims of war
detrimentol to their own country., Similerly, the Institute of International
Lew in its Oxford lamal of the Lews of Var on Lend laid down the rule
(Article 48, pege 2) that an occupsnt must not campel inhebitants, either
to take part’-in the militery operations or to &ssist him in his works of

etteclk or defence.* But the Brussels Conference struck out the proposed
Russien text, the Hague Conferences did not adopt any of these rules, and
Article 52 of the Hagu. Regulations prohibits the requisitioning only of
such services as involve the teking pert in military operations. . Thus, all
attempts to extend the prohibition to services which imply an obligation

to take pert in militery preperetions and the lilie have hitherto failed, with
the result thet during the first Vorld VVar, not only the Germans in Belgium
and France, but also the Russians in Gelicia, compelled the inhabitants

to construct fortificetions and trenches in the rear. During the second
World Ver Germany followed the practice of systematically forcing the

inhabitants to labour and of requisitioning their services to an extent that
was out of all proportion to the needs of the ermies of occupation and on
such a scale as to bring into the foreground the necessity of amending the

* L, Oppenheim, op. cit., page 345, y R
relevan
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relevant yrovisions of the Hague Requlations.

As indicated, the Tribunal referred in the Judgment to Article 52 of
the Hopue Regulations as the law relating to the question under discussion,
and steted that "the policy of the German occupetion euthorities was iIn
flegrant violaetion of the terms of this Couvention". This policy resulted
in "forcing meny of the inhabitants of the occupied territories to work
for the Germen ver elfort, and in derorting at least 5,000,000 persons to
Germany to serve German industry end egriculture”, and "for the purposes
of slave lobour upon deferce works, srmarment production and similar tecke
connected with the war effort”. The Tribunel further stated: "In the
early stapes of the war, man-power in the occupied territories was under
the control of verious occupetion authorities, and the precedure varied from
country to country. In aell the occupled territories compulsory lebour
service wes promptly instituted. Inhabitents of the occupied countries were
conscripted and compelled to work in locel occurations, to assist the
Germen war .economy. In meny cases they were forced to work on German
fortifications end military installations. As local supplies of raw
naterials and local industriel capecity veceme inndequate to meet the

German requirements, the system of deporting lebourers to Germany wes put
into force".* ’ '

It will be seen that the general observations of the Tribunel go far
‘beyond the trend of eerlier develorments and the unsuccessful attempts at an
extensive interpretation of Article 52 as outlined above. It would appear
thet, in the opinion of the Tribunal, not only is it inedmissible to compel
the inhebltants to render assistance, faelling within the notion of
. "militery preperestions" but :it is elso a criminel act to conscript and compel
iphabitents to work in any occupetion which might directly assist the enemy
delligerents' "war effort" and "war economy”.

VI. £flunder of Public and Private Property
~ The Indictment dealt with this type of war crimes in the followlng way:
"The defendents rutlilessly exploited the people end the material resources

of thé countries they occupisd, in order to strengthen the Nazi wer machine,
to depopulate and Ilmpoverish the rest of Europe, to enrich themselves and
their a.dherenw » end to promote German econcmic éupremacy over Europe.

"The Defendants enpaged in the following ects end practices, emong
others:

1, They degraded the standard of life of the people of occupied

countries and ceused starvetion, by stripping occupied countries of
foodstuffs for removal to Gema.ny.

* The Judgment, pege 57. /2. They seized
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2. They seized raw meteriels and industrial maechinery in all of the
occupied countries, removed them to Gormany and used them in the
interest of the German wer effort and the German economy.
3. In ell the occupied countries, in verying degrees, they confiscated
businesses, plants-a.nd other property.
4, In an attempt to give colour of legality to illegnl acquisitions
of property, they forced owners of property to go through the forms
of "voluntary" and "legel" transfers, .
5. They established comprehensive controls over the economies of all
of the occupied countries and directed thelr resources, their
production and their lebowr in the interests of the German wexr economy,
depriving the local populations of the products of essantial industries.
6. By e variety of financiel mechanisms, they despoiled all of the
occupled countries of essential commoaities end accumulated wealth,:
debased the local currency systems end disrupted the local economies.
They fiha.nc_ed extensive purchases in coccupied countries through
clearing arrangements by which they exacted loans frcm the occupied ‘
countries. They imposed occupatlion levies, exacted financial
contributions, end issued occupation currency, fer in excess of
occupation costs, They used these excess funds to finance the
purchase of business properties end supplies in the occupied countries,
7. They ebrogated the rights of the locel populations in the occupiled
portions of the Union of the Soviet Socialist Republics and in Poland
and in other countriles to develop or manage egricultural and industrial
rropexrties, and roserved this area for exclusive settlements,
develorment, cnd ownership by Germans and t’heir go-celled racial brethren.
8. In further develomment of their plan of criminal exploitation,
they destroyed industrial cities, cultural monuments, scientific
institutions, ond property of all types in the occupied territories
to eliminate the possibility of competition with Germany.
9. From their programme of terror, slavery, spoliation and organized
outrage, the Nezl conspirators created an instrument for the personal
profit and aggrandizement of themselves and their adherents. They
-secured for themselves and theilr edlierents;

(2) Positions in administration of business involving power,

influence and lucrative perquisites,

(b) The use of cheap forced lebour,

(c). The acquisition on adventegeous terms of foreign rroperties,

business interests and raw materials. ,

(d) The basis for the industrial supremacy of Germany.

/"These acts
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"These mcts were contrary to Internaticnal Conventions, particularly

Articles U6 to 56 inclusive of the Eagne THagulations, 1907, the laws

and custcms of wear, ‘the generel mrinciples of criminel lew as derived

from the criminel laws of all civilized nations, the internal penal
laws of the countries in which such crimes were committed end to

Article 6 (b) of the Charter".*

The Indictment then enumerated, by way of example, and without
mejudice to the production of evidence In other cases, a great number of
actual facts and fipures respecting ylunder, which are divided into the
following mein groups: (a) Removal of raw materials, (b) Removel of
industrial equipment, (c) Removal of egricultural produce, (d) Removal
of manufactured products, (e) Finencial exploitation, (f) Plundering,
and (g) Looting of works of art.

It will ve chserved that the Prosecution, when mreferring against the
defendants the above charges, rcferred inter alie to Article 47 of the
Hague Regulations, according to which "pillage is exyressly forbidden”,

This provision meens, in the first instance, that the private property

of the inhebitants of occuplied territory is no longer a lowful object of
private bdoty and thot scldiers of the occupant must not plunder for private
purposes. The Charter of the Tribunal does not use the term "pillage” but
speaks in Article 6 (‘;:) of "plunder of public or privete property”. On the
other hand the Nirnberg Judgment surmarized the law in respect of charges of
plunder of public or privete property in the follcwing statement: "Article 49
of the Hague Convention provides that en occupying power may levy a
contribution of money from the occupled territory to pay for the needs of
the army of occupetion and for the edministretion of the territory in
question. Article 52 of the Hague Convention mrovides that an occupying
power may meke requisitions in kind only for the needs of the ermy of
occupation, end that these requisitions shell be in proportion to the
resources of the country, These Article., together with Article 48, dealing
with the expenditure of money collected in taxes, and Articles 53, 55 and 56,
dealing with public properiy, meke it clear that under the rules of war,

the econcmy of an occupled country can only be required to bear the expenses
of the occupations, and these should rot bte greater than the economy of

the country cen reasonebly be expected to bear" **

The Articles of the Hague Regulaticns referred to by the Tribunal read
as follows:

"Article 48. 1If, in the territory occupied, the occupent collects the

taxes, dues and tolls payable to the State, he shell do so, as far as

* The Indictment, rege 22-23.
¥ The Judgment, page 53. /is possible
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is possible, in accordancs with the legal basis and ascessment in force
at the time, ond shall in consequence be bound to defrey the expenses
of the administretion of the occupled territory to the same extent as
the national Government had been so bound".

"Article 49, If, in addition to the taxes mentioned in the above
Article, the occupant levies other money contritutions in the occupied
territory, they shall only be applied to the needs of the army or of
the administretion of the territory in question'.

"Article 52. Requisitions in kind end services shall not be demended
frcom local authorities or inhabltants except for the needs of the army
of occupation, They shall be in proportion to the resources or tiy
country, and of such a nature as not to involve the inhabitants in the
obligation of teking part in military operetions against their own
country", .
"Article 53. An arwy of occupation shall only take possession of cash,
funds, end realizable securities which are sirictly the property of the
State, depots of arms, meens of transport, stores and supplies, and,
generelly, ell movable property belorging to the State which may be used
for military oyperations".

"Except in cases governed by naval law, sll appliances sdapted for
the transmission of news, or for the trensyport of persons or goods,
whether on land, at sea, or in the air, depots of arms, and, in general,
all kinds of war meterial may be seized, even if they belong to private
individuels, but they must be restored at the conclusion of peace, and
indermities must be paid for them". _

"Article 55. The occupying Staete shell be regarded only as
administrator and usufructuary of public buildings, landed rroperty,
forests, and sgricultural undertakings belonging to the hostile State,
and situated in tF3 occcupied country, It must safeguard the capital of
such properties‘, and administer them in accordance with the rules of
usufruct”, v

"Article 56. The property of local authorities, as well as that of
institutions dedicated to public worship, charity, educetion, and to
science and art, even when State property, shall be treated as private
property."

"Any seizure or desiruction of, or wilful demage to, institutions
of this character, historic monuments end works of science and art, is
forbidden, and should be mede the subject of legal proceedings",

In 1ts general conclusions the Tribunal stated that the evidence in this
case has established, however, that the territories occupied by Germany were

/exploited
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exploited fer the Geirman war effort in the most ruthless way, without
eonsidercticn of the locel econamy, and in consequence of a dellberate desipn
end poiicy, There wos in truth e systemaetic "plunder of mublic or private
woperty", which wes criminal under Article 6 (b) of the Charter.*

In describing the conduct of the occupying suthorities in some of the
occupied countrics, the Judgment refers to ra order of Goering issued cs
sarly as 19 October 1939, ond s.-.ces the following: "As e consequence of this
order, agriculturel products, rew moterilals nceded by Germen factories,
rachine tocls, trensportation equipnent, cther finished moducts and even
fereipn securities ond holdings of foreign excheange were ell requisitlioned
end sent to Germerny. These resources were requisitioned in e mexmer out of
all proportion to tiile econcmic resovrces of those countries, and resulted
in femine, inflation end en active Black Market. At first the German
occupation euthorities attenpted to supriess the Black Market, tecavse it
vas a chennel of distribution keeping local products out qf Germen hends,
When attenmpts at suppression failed, & German purchasing egency was organized
to meke purcheses for Germeny on the Black Mcrket, thus carrying out the
esgurance nade by the defendent Goering that it weas ‘receescry that ell should
inow that if there is to be famine enywhere, it shell In no case be in
Gerneny, ! )

"In mony of the occupled countries of the East and the Vest, the
suthoritics meintaired the mretence of peying for all the propert; which
they seized. This eleborcte pretence of payment merely disguised the fact
that the goods sent to Germeny from these occunied countries were paid for
by the occupied countiles themselves, elther by the device of excessive
occupetion costs or by forced lc' .s Iin return for a credit balence on e
"tlearing account" which was an account merely in neme.

"In most of the occupied countries of the East even this rretence
¢f logelity wos not meinteined; econcmic exploitation became delibercte
Hunder", ¥#*

The Tribunel then described in detail the criminel activitles of scme
of the defendante in resvect of the systematic looting end seizure of
cultural and art trecsures.

It ie epparent thzat the foregoing stcotements, general as they are,
relse many lmportont end intricate problems, requiring rrolonged study end
aelysis, ALl thet can be seid et this stage, quite generally, is thet:

(2) the London Charter and the Nirnberz Judement haeve developed the rules
of internationel law to the extent that not only pillage, which is the

e —
* The Judzment, page Sh.
¥ The Twitment, pege 54-55.
/uneuthorized
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uncuthorized outrege c¢f individual soldiers, but elsc activities wiich come
vnlder the much wider term of plurder of public or privote property are

pundsheble; (2) the notions of "pillege" end of "plunder of purlic end
rrivate projerty” have been substentially extended beyond thz scope which
the term "pillege" was probably considered to cover et the time of the

making of the Hege Requlations.,

VII, Uenton destrmiction of cities, tovns end villeges and devachotion
act Justified by military necessity
The charge under this heading alleped thet the defendente ventonly

destroyed cities, towns and villages and cammitted cther acts of devastation
without military justification or necessity. The Indictment says that

these ects were ia violation i1 sarticles 46 and 50 of the Fsgud Perulations,
1607, the lews end custcms of war, the gemneral mrinciples of criminel law

as derived fromw tre criminel laws of ell civiiized nestions, the internsl
penal laws of the countries in which such c¢rimes were coumitted end

Lrticle 6 (V) of tho Charter.* Article 6 (b) provides thet wenton destruction
of cities, tcwns or villeges, or devesitatlon not justified by militery
necesslty shall be a war crime,

Anerg the perticular instances of such destruction and devestetblon
ithe Indictnent mertions the folloving examples: (a) destruction of villages
end towns, dyaomiting and demolishing of ports and resorts in France; (b)
wide-spread and extensive destruction of harbours, locks dyles and bridges,
end devestction caused by inundations in Holland; (c¢) burning to the ground
ard killing the inhebitants of vill-ges by punitive exreditions in
Yusoslavia and Czechoslovekia,

It will Ve cbgerved thet in eny cese the instances enumersted under
(c) constitute clear examples of reprisals resorted to by the Gormens
azainst tlue civilian population. It 1s to be presumed that in respect of
these particular acts the charge was based inter alia on frticle 50 of the
Eague Reguletions, which has elready been qroted and anelyzed in comnection

th teking of hosteges (Sectic.. IV).

However, the Hague Regulations do not mention reprisels at all, beczuse
the Brussels Conference of 1374, which accepted the unratified Brussels
Daecleration, had struck out several sections of the draft code regerding
rewrisals., These sections stipulated that: (a) reprisels should be admitied
only in extreme cases of absolutely certain violations of the rules of
legitimete warfare; (b) the ects performed by way of reprisal should not be
excessive, but in rmroportion to the violation; (¢) reprisals should be ordered
by cocmienders-in-chief only.*®
¥ The Indictment, page 27.

Fx) L. Oprenhem’ OPe Cit.’ rege l"l’l“9‘ /A as t0
ccording



E/CN.MAT.19
Page 67

According to the mresent state of Internatlionel Low, reprisals between
telliperents ere admissible for acts of illegitimate werfare, elthough
in prectice intocent people ere thereby punished for illegel scts, for which
they ere neither legelly nor morally responsible, Article 50 of the Hegue
Regulations, umon which the Prosecution based the cherge, in no way
pevents the burning or destruction, by wey of reprisals, of houses or even
villages end towns, for treecherous ettecks on enemy soldiere or other
hostile ccts coxmitted by unknown individuels. The right to exercise
remrisals cerries with it, however, e great danger of arbitreriness eas
the events of the two World Wars emply illustrate. The atrccitles committed
by the GeXman army end other military or pera-militery orgenizations all
ever Burope, wcre always decla. . by ‘the German authorities to be Justified
as measures of reyrisels, This state of affedirs hes, for e long time pest,
celled for the enactment of more precise rules regarding the resort to
reprisals,

Except for two or three instances 1llustrating the practice of resorting
to reprisals the IMfirnberg Judsment does not devote perticular ettention
to this quostion. The only reference to the charge is contained in the
following sentence: "Cities and towns and villages were wantonly destroyed
vithout military justification or nececcity”.* 1In this connection the
Tribunel reforred to Article 46 of the Hague Reguletions, and did not
mention Article 50,%%

VIII. The Exectiol of Callective Penelties
In the cherge dealing with the exaction of collective penalties the
Indictment allepged that the Germens pursued a systematic policy of inflicting,

in all the occupied countries, "collective penalties, pecuniary and
otherwise”, upon the population for acts of individuals for which it could
not be regarded as collectively responsible, This was done Iin meny places,
including Oslio, Stevenger, Trondheim, and Rogaland, Similar instances
occwrred in Frence, emong others in Dijon, lLiantes, and as regerds the
Jevish popilation in the occupied territories, The total emount of fines
imposed on French communities adds up to 1,157,179,484 frencs. This charge
¥as based on Art cle 50 of the Hague Regulations,¥*

In eddition to what has alreedy been said in Sections IV and VII

* The Judgment, pege b45.
* Jbid,, pare 40,
% The Indictment, pages 26-27,

/rogerding
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rogerding tho bearing of Article 50 on the questions of teking hostages
end of execting rerrisals, it is to be observed that, in spite of a general
vording of the firss paragrarh of the above cherge, £ll instances enumerated
in the latter =are soiely confinad to collective penalties of a pecuniary
nature,

This particuler types of act 1s not specifically enumerated in
Article 6 (t) of the Charter as constituting a war crime, vhile in the
general port of the Judgment there is no reference to thls cherge,

X. Icreing civilians of cesupied territories to sweer

allezience to & hostile power

In respect of the above the following charge was inciuded in the
Indictment: "Civiliens who J-ined the Speer legion, as set forth in
peregraph (H) above, were required, under threat of derriving them of food,
money and. identity papers, to sweer a solemn cath acknowledging unconditional
obedience to Adolf Hitler, the Fuhrer of Germany which was to them e hostile
power.

"In Lorraine, c¢ivil servants were obliged, in order to retain their
positions, to sign a declaretion bty vhich they acknowledged “he 'return of
their country to the Reich', pledged themselves to obey witiout
reservations the orders of their chiefs and put themselves 'at the ective
service of the F&'.lrer and the great National Socielist Germany'®.

"A sinller pledge was imposed on Alsatian Civil Servents by threat
of deportation cr interrment. - ’

"Trese acts violated Article 45 of the Fugue Reguletions, 19507, the
laws and custams of war, the general principles of internstional law and
Article 6 (b) of the Charter,"* ,

Article 45 of the Harue Regulations mrovides that it is farbidden to
force the inhebitents of occupied territory to swear allegiance to the
hostile Power, This rule is based on the principle that since the authority
of the occupant 1s not sovereignty, the inhabitants owe no temporary
alleglence to him, This principle dces not, of course, prejudice another
principle, acccrding to which the inhabitents have to rend.ér obedience and
to submit to the legitimate commende of the occupant. In particulaer, the
occupent cuan Gm2raid; cd sefeves. fwenr blhe dahel Lbarte of occumiad territory
such obedience as may be necessary for the security of his forces, for the
maintenance of law and order, and the prorer administration of the country.

# The Indictment, pege 28.

/1t is pointed
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It is pointed ous that thils partlewlex tyoe of violeticn cf the rights

Saactar as o v tbuetiag a war crlne, The Tribunal Aié not neke aay
cbeervarioss a seneching whis i€ of violation, froem vaich i voldd apvear
wina facle chet it decided to disresard this charce. This seems to be
cerrosorat iC by tae fact that ia ito geaeral statomant on the law relating
to wal c.oim2s L1 genersl the Twibuwisl did not mentioa Arcicle ©5 of the
legae Pegalatisas ansas w1css provisious of Infernetional Lew unirr which
ihs crimes durinod by Article 6 (b) or tue Charter "wero alieedr »yccognized

o8 war colaazt *

X. Oermanizatioa of ccoupied territorics

Tae Indictuent allszcd wieh in cexrvaln occupied territorice purportedly
anzsiial to Geraany $ho dsfendants wethiodically and pursuart to plaa
endievowred to essimilate those territories politicailly, culturally,
socielly end econcmilcally into the German Reich. "The defendar®s endeavoured
to oblitorcte the former national chaszcter of these terrii{oiles, In
wrevence of these nlers and endearvours, tho defendants foreibly deported
ihabitarve wao were predominently won~German arnd intiroduced thcusands of
Germen colonlsts", According to the charge this plan ineclufed ecoucmic
Ceadretion, plirzical conquest, installation of puppet Govermmwsals, purported
fe Jure ennexciicn and enforrced conscripbion into the German Armad Forces.
™3 Indictuent steted that these acts violated Articles 43, 46, 55 and 56
of the Hague Resulations, and Article 6 (b) of the Charter,.**

Tuo InGictment then enumereted, by wey of exauple, a number of actuel
fects ard fipmres respecting this type of war crime.

Apart from scue Quite general raferenccs to the German policy of the
Cermonization ead colonization of certein occupied territories, the Tribunal
in its gencral section melies no otservations on this perticulur- sc% of
violations of the rights of the civilien populations which fall witain the
very involved notion of denationslization,¥¥*

o D, Sumery Observetions
Arpinct the background of the historical events which led to the
establishment of the International Military Tribunel at Mirnberg we have
tescribed in the receding sec' ions the more important stages of the
devolomment of the notions of war crimes and crimes ageinst humanity, the
legel vasis of the Trial end the Tribunel's jurisdiction, These sections

* See the Judpment, page 64; and the Section of this Report deeling with
the Jurisdiction of the Tribunel (Part I, Chapter I, Section B).
¥ The Indictment, peges 28-29,
#+ See nlso Section I, 1. (Genocide).
/which
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which, cs it would appeer, constitute To e lerge extent independent chapters,
were originally written as perts of a more embitious scheme intended to cover
the Wimbory Jrial, However, the limitations of time imposed during the
wok hova ouly ollowed this task to Pe accomplished Inccmpletely, toth as
regerds the verious aspects and the elaborotion of many problems erising
from this trial which are of v..ul Importance for the purpose of the rresent
Repoxrt. .

Vhen discussing the law of the Cherter, on the basis of which the
Tribunal hed to determine the responsibility of the defendants, we pointed
out that the specific rules relating to wer crimes and crimes agninst
hunanity kave a sneciel bearing on the protection of humaen rights, for they
represent a system of yrovisions which, if properly developed, would leed toe
better prctecticn of fundamental humen rights end minimum human stendards
in time cf wor cnd peace,

It hes been steted thet the specific rules conteined in Article 6 of

the Cherter aore, technically speaking, the lew which the Signetories of

the Agreement of 3 Aujust 1945, required the Tribunel to administer, and

by which the Tribunel wes bound., It has been shown that the latter considered
itself bound by the Charter, the making of vwhich was an exercise of the
soverelm leglisletive power by the countries to which Germany unconditionelly
surrendered. But his mere],y technicel stetement cannot be regarded as
camplete because it leaves open the questions whether the authors of the
Cherter were Justified in steting the lew as they Aaid, and whether this
stotement of the lew was merely a declaration of alreedy existing International
Law or the creation of novel eaird mreviously unlmown principles. In the

view of the Tribunel the Cherter was not an arbitrary exercise of power on
the pert of the victorious netions, but the expression of internaticnel law
existing at the time of the creation of the Charter, and to that extent was
itself a contribution to International Law.

In order to test the assertion that the Charter is merely declaratory
of international law as it eristed at the time of the Tribunel's creation, we
heve examined seperately the two groups of offences, relevant to the subject
of this Report, which have been declared criminel by the Charter. We have
examined in perticuler whether the war crimes with which the defendants
were charpged constituted crimes under Internetional Lew at the time when,
it was alleged, they were comnitted., Far this purpose, it was also
necessary to consider the specific charges which were brought against the
defendants, B

So far as concerns war crimes in the narrcwer sense, to which these
remerke are confined, they have long ‘beenltre,ated as criminel acts for which

/members
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vembers of the armed forces or civilians engaged in {1legltiumnte warfare
ere held individually responsible by the enemy. In this rogard, and
especlally in the case of violetions of the Hague Conventicz IV of 1907
end the Genove Conventions, there is no doubt that such crimes are var
crimes under international cusiomary law.

In the rast there have been hunireds cf cases in whick national
pilitary Tribunrls have tried and convicied enemy nationals of breaches of
the lews of war, so that the only novelty, so far as thc Nirrmberg Triburel
is concerned, 1s that it was an international Tribunal, The only objection
to an international Tribunal is a theoreticel one, newsly, that such a
Tribunal is incepable of epplying the {nternational lews of war to
individuals, tecause internatioral lew i8 binding only on the Stntes as
guch, and that only an indi-idual State can therefore punisch the offender.
It bas been shown what vas the attitude of the Tribdunal in regcard to
this particular question, The correct annwer seems to be that a violation
of the laws of war constitute. ooth an international and a natlonel criwe,
and 1s therefore justicleble both in & netional and international court,

From the examination of the problem it appears that tke Tribuncl mede
a true ard correct statement in asserting that the law relsting to war
crimes, ag expressed by the Charter, was an expresalon of international
law existing at the time of its creation. It way be added that the
Judgzent itself 1s a contribution to International law to the extent to
vhich it is declaratory cf international law, and to which the Prib:nal
hes wade itself ean lnstrument for declaring pre-existing law.

Like any other court, the Tribunel wes of course entitled to consider
the law of war as a dynamic body, which by "continnal adaptation follows
the needs of a changing world", Therefore, the Tribunal was not, and did
et consider itself, limited to leaving this law exactly where it found
it. The attitude of the Tribunal in this respect hee been descrided, es
far as the circumstances permitted, in Section C. We have tried to
ehow therein the memmer in which the Tribunal applied this law, and the
effect which 1t gave to 1t ln regard to various violations sf hizan rights,

In applying the pre-existing law, the Tribunal msde two interesting
decisicne of a general nature which are of particular importance to the
protection of human rights in ..me of war, The first of these concerns
the effectas of the annexation of a territory In time of war on the criminal
character of acts indicated as crimee under the Charter, The second concerrs
the validity of this law for the protection gf the rights ¢f the inhabitantas
of the occupied territory who, owing to specific circumstayces, fnund
themselves on the territory of the occupant,

/CBAPTIR II
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CHAPTER IT - TER TOKYO TRIAL

At the time of writing of this Report end of its submission to the
United Natlons, ths Trial of the Jepanese major war crimincls et the
Internatioral Militery Tribunel in Tolyo (hereinefter cclled Far Eastern
Tribunel) is still in progress.

‘fhe vnpredicteblo develorments of the Triael in regerd to the numerous
questions which will hove to be considercd by the Trlbunal dbefore it passes
its finel verdict (Judorent), moke it uscless to submit an account based
among other scurces of information, cn the transcripts of tlie proceedings
up to date. Until the conclusion of the Trial all that can be ucelfully
done 1c to esteblish, with regnrd to the human rights involved, the field
covered by the Indictment o® the prosecuting bedy and by the Cherter of the
Tribunal (hereincfier celled Far Eastern or Tolyo Cherter).

The two above-mentioned sources of infcrmetion contein, as will be
seen in the subsequent pages, coertein features which Justify us in concluding,
even at this stage of the Trial, thet it must be distinguished fiom eny
previous triel. The importence of these fectures ceannot be underestimated
so far as concorns the develomuent of internationel law in the field of
protecting human rights. On '..o othor hend, the Indictment provides a cleer
survey of the scope of the Trial as o whole and of the vericus quections which
are, or night be, important from the viewpoint of human rights, Finelly, thp
Far Eastern Charter is a definitive source of information as to the laws
covering humen rights, insofar as they have been violated by tho ccrmission
of acts declared criminel by the Charter,

It is in view of thesc features that 1t was felt more aprropriate to
sutmit en account of the Tokyo Triel, however incomplete, then to cmit it
altogether end postrone its presentation until the Trisl is concluded,

/A. IEGAL BASIS F T
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A. LEGAL BASIS OF THE TOXYO TRIAL

The triel egoinsct the Japancse mejor wer criminals opened on
29 April 19k6, in Tolgo before the International Militery Tribunel for the
Fer East (hereinafter called Far Eastern Tribunel). At the time of the
writing of this Report the trial 1s still in propress.

A totel of twenty-eight persons were indicted for crimes against reacs,
war crimes and crimes against humenity, ell of whom occupled at one time or
enother key positicns in the conduct of Japanese political and military
effairs,*

The charros submitted agains% the twenty-eight defendants include plans
end preperations to wege aggressive wars as far back as in 1928, and the
series of rctuel nilitery aggresslons that took place starting from the
atteck on Manchurie in 1931, ’

All the viclations of human rights alleged were plenned and/or actuelly
perpetrated in connection with, or in the course of, those aggressions by
means of numerous offences constituting "war crimes" and "crimes ageinct
humanity" .

Proclamcticn of the Supreme Cormander

The Far Eastern Tribunal was ccnstituted by a Special Proclamation issued

on 19 Januery 1946, by Generel D. MacArthur in his capacity as Supreme
Commander for the Allied Powers.
In issuing the Proclemetion the Supreme Commander exercised concurrently
the following powvers:
(a) The powers conferred upon him by the President of the United Stetes
of America as Commender in Chief of the Army and Navy;
(b) The powers deriving from his designction by all the Powers allied
in the Far Eastern war as Supreme Commender for the:e Powers with the

* The nomes of end last positions held by the twenty-eipght defendents are as
follows: GSadeo ARAKT, member of the Cablnet Advisory Council;
Kon}i DOHILIARA, Inspectcr Genereal Military Training; Kingoro EASHIMOTO,
Member of the Lower House of the Diet; Shunroki HATA, Inspector General
Militery Educetion; Kiichiro HIRANUMA, President Privy Council;
Koki HIRCTA, Member of the Cabinet Advisory Council; Kaoki HOSHINO,
Advicer to Finance Ministry; Seishiro ITAGAKI, Ccmmender Jepanese Army
in Ilorea and Tth Area Army in Singapore; Okinori KAYA, Director I.R.A.P.S.;
Kolclki KIDO, Leord Keeper of the Privy Seal, chief confidentiasl adviser
to the Emperor; Keltaro KIMURA, Ccormander Javenese Army in Burme;
Kunialii KOISO, Prime Minister; Iwane lIATSUI, President of the Greater East
Asia Develorment Socioty; Yosuke MATSUCKA, Foreipgn Minister; Jiro MINAMI,
Hember of the Irivy Council President of the Peliticel Association of
Great Jopen; Alira }UTO, CuL.cf of Staff 1lhth Area Army, Philippincs;
Osennl NAGLNO, Supreme Naval Adviser to the Emperor; Teokasumi CKA, Vice
llavy Minister, Ccrmender of the Naval Station et Chinkei (Koree);
Shumel CKAVA, an orgeniser of the Mukden incidert, Director General East
Asle Reseeirch Institute of the South Manchurlen Railwey; Hiroshi OSHTMA,
Ambessador to Germany; Kenryo SATO, Chief of lMilitary Affairs Bureau, Var
Ministry; liomoru SHIGEMITSU, Forelgn Minister; Shipgeteno SHIMADA, Chief of

Favel General Staff; Toshio SHIRATCRI, Directer, I,R.A,P,S,; Telichl SUZUKT,

Cabinet Acviser, Director of I.R.A.A.; Shigenori TOGO, Forelgn Minister;
Eifdekl TOSO, Prime linister and Wer Minister; Yoshijiro WMEZU, Chief of

General Staff. /eeneral tosk of
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genorel task of carrying into effect the surrender of the Japanese

armed forces;*

(c) The povers vested in him by the Govermments of the United States,

Greot Britoin and the Soviet Union, et their counference held in Moscow

on 26 Docember 1945, to issue all orders for the implementation of the

Teras of Swrrernder of Japan. This was dore in agreement with the

Chinese Goveriment,¥¥

In eddition, and with speciel reger?® to the constitutlional position
created within Japanese terricory after the capitulation, the Proclemation
was based oa the express provision of the Instrument of Surrender that the
authority of the Emperor snd of the Jepenese Govermment was mede subject to
the Supreme Ccrmender for the Allied Powers, who was empowered to take all
steps that he sow proper to implement the terms of surrender,®¥x

Finelly, the Proclometion was issued in execution of the srecific tern
of surrender leid down at Potsdem on 26 July 1945, that "stern justice shall
be meted out to all war criminals" and with reference to repeated stetements
made to the seme effect by the Allied Netions during the weor,¥x%

The Far Ieastern Tribunal wes thus set up by an act of executive power,
which distinguishes it from the establishment of the Internmetional Militery
Tribunel for the Prosecution and Punishment of the Mejor War Criminals of
the Europeen Axis (so-celled VNiirnberg Tribunel), which was constituted by
means of an internationel agreement signed for the purpose by the Powers
concerned, %

The Cherter

The ccmposition, jurisdiction, powers and rules of procedure of the
Far Eastern Tribunel were regulated by e Cherter, approved ond enacted by the
Supreme Commander in the said Proclamation, ¥**¥¥%

This Cherter is in every respect similar to the one enacted for the
Nurnberg Tribmmal,]and all points of interest erising frem its provisions
will be considered in other relevant parts of this Report.

* Paragrerh £ of the Special Iroclameticn of the Supreme Commander for the
Allied Povers establishing an International Military Tribural for the Far
East, Tolyo, 19 Janucry 1046,

%% See Proclemation, peregrarh 6,

**% See paragreph 10 of the Terms of Surrender » Denartment of State Bulletdn,
Vol. XIII, lo. 318, pages 137-138. Also paragraph 4 of the Proclemation.

**¥x%* See Prcilemation, peragrephs 1 end 2.

**x¥% Sec page 33.

FHK KN K

The Chrrter attached to the Proclamation of 19 January 1946, was subsequentl
emended Ly General Orders No. 20 of 20 Auril 1946, The items emended are

recorded in the appropriate perts of this Report,
/Composition of the
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Cempogition of the Fer Eastern Tribundl

Under Article 2 of the Charter, the Far Easterft Tribunal is ecomposed
of not less than six, nor more than eleven members.* Members are appointed
by the Bupreme Coammender from the nemes submitted by the Signatories to the
Instrument of Surrendor¥® and, in addition to this, by the Governments of
Indie and of the Commonweslth of the Philippines,*¥#

The trial opened with nine Judges from the following countries:
Austrelia, Cenada, Chine, France, Netherlands, New Zealand, Union of Soviet
Socialist Republics, United Kingdom and United Stetes,¥##

B. JURISDICTION (" THE FAR EASTERN TRIBUNAL
Sipnificence for humen rights
The question of the law umder which the defendants at the Tokyo Trial
are being held responsible for crimes violeting humen rights, is of primary

importance for the mejor purpose of this Rerort. This answers the question
to what extent and in what way humen rights, violated by means of war crimes
in the wider sense, are or are not covered and protected by rules of
contemporery internationel lasw.

In this respect the provietiens of the Far Fastern Charter, like those
of the N.llrnber[; Charter, rerresent a positive step forwerd in the development
of iuternational law, They have accomplished a certain amount of codification
in the field of war crimes, and they have exprescly specified the verious
punishments which internationsl courts of law are entitled to pronounce for
the commission of these crimes, Prior to this step, most of the rules
relating to wor crimes were uncodified and formed part of custcmary law, as
is st111 the case with many other branches of international law., As a
consequence, the quections of the law to be apnlied and of the punishment
to be imposed hed to be determined entirely by the courts on the basis of
customs and precadents.

It should be noted that, however importent and ueeful it may be, this
development represents the first ettempt of its kind and that it embraces
e much wider fiel@l of criminal offences than was generally understood to
exist prior to the Trials at Tokyo and Nurnberg. This fact makes it equally

* Originelly the Tribunal was to be composed of from 5-9 members, the last
Tigwe beins intended to coincide with the number of States which signed
the Instrument of Surrender.

** The Sipnatories are: United Stetes of America, Chine, Great Britain, Unior
of Soviet Socialist Republics, Australia, Canada, France, Netherlands,
liew Zealand.

¥+ The richt of these two Nationes to nominate candidatee was introduced. by the
s.ld rmendments and the meximum number of judges raised from 9 to 11
eccordinly.

4% Thoir rames are:; Sir William F. Vebb (Australia), president of the Tridun:
E. Stuart McDougall (Canada); Ju-Ao-Mei (China); Henri Bernard (France);
Bernerd Victor A. Rocling (Netherlends); Erima Harvey Northcroft (New
Zealand); I. M, Zaryanov (USSR); Lord Patrick (United Kinpdom)

John P, Hipggins (U.S.A.) /important
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important to eonsider the manner in which the Far Eastern Tribunal applied
the relevant mrovisions of the Charter, nemely, whet effect it pave those
provisions in the various cases brought before it for trial, For reasons
stated in the Introduction to this Chapter, consideration of this aspect
hes had to be postponed until such time as the Trial 1s completed and the
Judgment pronounced,
The mrovisions of the Charter

The following 18 an account of the relevant provisions of the Far

Eastern Charter, They are commented upon in comparison with those of the
Nurnberg Charter and only to the extent to which they differ from the latter,
with which they are identlical in substance, An anelyesis of the scope, nature
end significance of tho ccrresponding rules in the Nurnberg Charter is to be
found in the preceding Chapter and spplies equally to the rules of the Far
Eastern Charter.

Article 1 of the Far Fastern Charter decleres that the Tribunel was
Yestablished for the Just and prompt trial and punishment of the mejor war
criminals in the Fax East',

The substentive law for the prosecution and punishment of the defendants
tried at Tokyo is formulated in Article 5 of the Cherter. This Article lays
dovn in the following terms the rules of law governing the Jurisdiction of
the Far Eestern Tribunel:

"Article 5: Jurisdiction over Persons end Offences

"The Tribunal shell have the power to try and punish Far Eastern
war criminels who a5 Individusls or as members of orgenizations are

charged with offences which include Crimes agalnst Peacse,

The following acts, or any of them, are crimes coming within the
Jurisdiction of the Tribunal for which there shall be individual
responsidbllity;

r (a) Crimos Areinst Pecace: Namely, the planning, preparation,

initietion or waging of a declared or undeclared war of aeggression,
or a wer in violetion of internetional law, treaties, egrecments
or essurences , or perticlpation in a common plan or conspirecy for
the accomplistment of any of the foregoing;

(v) Conveniicnel Var Crimes: liamely, violations of the laws end

custons of wer;

(c¢) Crimes Arainst Humen’ty: Nemely, murder, extermination,

enslavement, deportation, and other inhumene acts committed before
or dwing the wer, or persecutions on political or raclal prounds
in execution of or in connection with any crime within the
Jurisdiction of the Tribural, whethex or not in violetion of the
domestic law of the country where rerpetrated.

/Leaders, organizers,
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Lecdors, organizers, instigators end accomplices participeting in
the formulation or execution of a common plen or conspiracy to commit
any of the foregolng crimes are responsible, for mll acts performed by
ey person in execution of such plan."*

Comparison w.th the Ilrnberp Charter

In spirit the aforequoted rules are in harmony with and a replica of
the corresponding yrovisions of the Nﬁrﬁberg Charter (Article 6),.%* However,
+there are certain verbel differences which raise 1hterest1ng points in regard
to the unity and clerity of substentive international penal law.

(1) Crimes apgainst neace

The bearing which "crimes ageainst reace” as defined in the sbove Article

have upon vioclations of human rights can be summed up in the following menner:
On the one hand, the relationship between the two is one of cause

and effect, Violations of humen rights with which we are concerned in

this Revort are those which were porpetrated as a consequence of the

ageressions constituting World Wer II, On the other hand, the crimes

which were or are being prosecuted before the Tribunels at Tokyo and

Nurnberg, were rwosecuted on the ground thet they were pert of the

planning or conspiracy to wege wars of aggression, ¥##
Finally, "crimes against peace", tcken in themselves are violations of the
fundamentel richts of States and Netlons. Rights such es the right to
independence or to territoriel integrity which ere recognized to all
self-zoverning national communitics and which are directly affected by
"crimes against peace", are a pre-requisite for a full exercise of individual
humen righte within the borders of the State and accordingly from'part of
humen rights in a wider, non-technical sense,¥¥*¥¥

This intimete connection between "crimes agecilnst peace'" and violations
of human ripghts warrents the importance of analysing the rules of law setting
for the legal clements of the formex.

The point reised by the definition of "erimes egainst peace” in the Far

Eastern Charter is the following:

* The provisions of Article 5 were not affected by the emendments to the
Cherter introduced by Goneral Orders No. 20 of 26 April 1946,

® Soe page 26, also vage 29 et seq. for the enelysis of the provisions of
the Hurnberg Chorter corresponding to those of the Tokyo Charter.

" For the Tokyo Trial, see Indictment, Counts 37-38 and 4L, See also
prge 96 n.l for the ruling made by the Nurnbery Tribunal thet a "plen
or conspirncy” constitutes ¢« seporatc criminel offence only In resrect
of "crimes against pecace'.

™ See also papes 38-39.

[Whereas the,
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Whereas the Iidrpberg Cherter declares the "waging of a war of agpression”
to be a criminel act without meking reference to or drawing a distinction
between wars leounched with or without a proper "declaration'”, the Far Eastern
Charter specificelly treats as criminels the "waging of a declered or
undeclared war of aggression". (Article 5 (a))

The effect of the letter definition is to meke it expressly clear thst
to declere war, as required by the existing Treatles, - nemely, with the Hegue
Convention for the Pacific Settlement of International Disputes of 1899 and
1907 and with the accompunying Conventlon reletive to the Qpening of
Bostilities, - does not deprive such a war of its criminal nature if it 1is
"apgressive". '

In this comnnection it is important to note thet the difference between
the two Charters is purely verbal, in the sense that the Far Eastern Charter
fofmulates e rwle which 1s implied in the definition given in the Nirnberg
Charter,

While omitting to state that & "declared” war of ageression is criminal
in the same vay as an "undeclared" wal, the Nirnberg Chartor nevertheless
regards as decisive the fact thet & war was "aggressive". From this 1t follows
that any other element linked up with the "aggression” - such as the existence
or non-existence of a declaration is to be regarded as incidentel, and as
irrelevent for the criminal nature of the aggressive war in itself, In other
vords, the element of "agpression" is made essential, but is ot the same time
in itself sufficient.

-Consequently, cll we are confronted with here 1s e difference in lepal
technique; in the I'ar Eastern Charter the irrelevance of a "decloration" of
war is established in express terms; in the Nirnberg Charter the same result
is achieved by the way of omission.

In this connection 1t is convenient to point out thet it is precisely
in the 1irrelevance of e decleration of wer that lies the main feature of the
develorment of internatlonel law as formulated in the two charters and as
established by the Judgment of the Nirnberg Tribunel. Prior to the signing of
the Kollogg-Briand Pact of 1928 ond to the interpretation of its meaning in
internetionnl law by the Nurnberg Tribunal,* no violation of international

* Considering the legal effect of the Ilellogp-Briand Pact, the Tribunal made
the Lfollowing docisive statement in its Judgment: '"The nations who simed
the Pact or adhered to it wnconditionally condemned recourse to war for the
futwre as an instrument of policy, end exprecsly renounced it. After the
siming of the Pact, cuy nation resorting to war es an instrument of nationsl
policy breaks the Pact, In the opinion of the Tribunasl, the solemn
renwiciation of war es an instrument of national policy necessarily involves
the pronosition that such a war is illegel in internetionel lew; and that
those who vlen end were such o war, with its inevitable and terrible
conscquences, axe cermitting e crdme in doins so, Ver for the solution of
inteinetionel coutroversies undertelicn as on instrument of natlional policy
‘certeinly includes a war of aggression, end such a wer 1s therefore outlewed
by the Pect." See Judmgment, H.M.S,0,, Cmd, 5608k, London, page 39. Italics
are introduced.

/lew could be
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law could be claimed once a war hed been launched in ccmpliance with the
conventions refoerred to ebove, however ageressive such s wer mirht have been.
Today, the position is in a sense reversed. No compliance with these
conventions can confer legolity to a war which is agrressive.

Yet, however cleor this issue may be, there remains the technical aspect
vhich is not unimport'u.nt. In formulating rules of internstionel law as they
develop in an uncedified system with all that such a situation implies,
particularly with the co-existence of Treaties which are or which might be
regerded as conflicting, it is undoubtedly preferable to proceed by means
of express terms rether than by wey of implication., In this respect the
definitlon of "crimee ageinst peace" in the Fer Eastern Charter is a good
instence.

Before closing this paragraph, it mey be observed that the Nirnberg
Tribunal did not enter into the question of "declered" and "undeclared"
vars, rrobably for the very good remson that ell wors waged by Nezi Germany
vere in fnct both appressive and launched without declaretions, The Tribunal
contented itself by ascertaining this fact In each cese,* and proceeded
directly on the grounds of such ¢oncrete circumstances,

(11) War Crires

Similar verbel differences sppear in the definition of "conventional war
erimes” or "wer crimes" in the narrower, technical sense. In Article 5 (b)
of the Far Eastorn Cherter this definition is limited to the general stotement
that "conventional war crimes" reyresent "violations of the laws or customs
of war"., In Article 6 (b) of the Nirnberg Charter a similar statement** 1s
folloved by an extensive enumerction of specific offences cited cxempli cousa
as ropresenting "war crimes"” and "violations of the laws and customs of wax'.

It is hardly necessery to point out that here again there is no v
difference in the cubstance, and that Article  (b) ¢f the Far EBastern Charter
covers eractly the bome field as Article 6 (b) of the Nurnberg Charter,

However, so for es the clarity and certainty of international rensl lew
are concerned, it is the technique chosen in the Nirnberg Charter which hes
the advantage.

(111) Crimes arsinst humonity

Finelly, three other differences should be noted in regard to the

definition of "crimes asgainst humanity" which, combined with the definition of

"wor erimes', cover the main ground of violations of individual humen rights.,

* See Judgment, H.M.5.0., Cmd, 69G4, London, rege 17 and the following,
particularly pegec 36-30,

¥ In the Wiraberp Cherter the word “"conventionasl" does not appear. This term
is intended to underline that offences representing "wer crimes"” are
zortained in internationsl conventiorc (treetiec).

/(a) In the Far Eastern
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(a) 1In the Far Dastern Charter, it is not expressly stated thet "crimes
againat humanity" are crimes committed "sgainst any civilian populstion”;
those terms were inserted in the MNirnberg Charter chiefly with a view to
including criminal violetions of humen ripghts perpetrated by the Nazi
re’gime agalnst their own citizens. However, in the context of the
provision telen es a whole, there is little doubt that the same field
is covered by the Far Eestern Charter.*

(b) In the Far Bastern Charter there is no statement on "persecutions

on religlous grounds", possibly becausc such violations by the Japanese -

major wer crininals were non-existent, so that to have mentioned them

in the Charter would have served no yracticel purpose. On the other hanj,

the relevant provision covers the seme ficld as the Nirnberg Cherter in
regard to the comparetively more important “persecutions on politicezl

or racial prounds”. In this connectibn it may be assumed that, in case

sny persecutions on religious grounds should be estoblished and brought
forward in the course of the proceedings, they could easily be included
within the notion cof persecution on political grounds. The example of th
porsccution of Jews in Nazil 'Gemamr, which notivated the exypress referens
to persecution on religlous grounds in the Nurnberg Charter, is a case
in point. Persecutions of this nature, emdbracing cormunities or groups
of individuals eliin on account of their religion, are elways carried out
in pursucnce of a "political" rrogramme and e definite "politicel" nim

s0 thet in thet generel and wide cense they are invariabdbly of a

"political" nature, ‘

(¢) TFinelly, the text of the Far Eastern Cherter did not give rise to

any diflerences of opinion as to the effect and meaning of the definitim

of "ecrimes aprainst humenity"” in Article 5 (¢) when such crimes are
committed before the outbreek of war, As reported ln encother connection,
in the case of the Nurnbverg Chartor the originel text mede 1% necessecry

%o renlnce ¢ genl-colon by a comme botween the two main types.of offences

defined as representing "crimes against humenity", a speciel Protocol

for this purpose having been signed between the Powers concerned.¥*

The text of the Far Bastern Charter was from the outset clear on the
point thot, to corstitute "crimes sgainst humenity", not only acts representin
"persecutions on political, racial or religious grounds," but aiso acts
concisting in "murder, extermination, enslavement, deportation” or any other
"inhumone act", must have been committed in execution of or in connection with
any other crime within the jurisdiction of the Tribunal. This means
particulaxrly in execution of or in comnection with "erimes against peace”.**
#* For more detadiled consideration on this point, see pames 97-99.

**% See page 92 n.2

*%%  See also " 311- |
u - /_Qgpclusion es to th
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Conclasion as to the jurisdiction over offences

It is thus possible to conclude that the differences appearing in the
texts of Articles 5 and G of the two Charterc are purely verbal and that
they do not affect the substance of the law governing the Jurisdiction of
the Far Eastern Tribunal over crimiﬁal offences in comparison with the
Mirntexrg Charter.

However, it would appear that such differences in texts of law dealing
with subjects of the seme nature and enacted separately only for reasons of
geogravhical and exocutive convenience are liable to crzate uncerteinty and
even confusion In regard to the law in the spheres concerned. In the interest
of the protection of human rights, such verbal differences chould, whenever
possible, be avoided in future.

Article 5 of the Far Eastern Charter covers the whole field of human
rights which were or cen be violated by the criminel offences referred to in
its provisions., Decteils concerning tho specific human rights thus covered
are given 1n the various parts of this Rerort, end a gencral survey is
subnitted in the Conclusions,

Jurisdiction over persons

Closely connected with the rules of substantive law providing for
eriminal violations of humen rights in the Fer Eastern Charter, are the rules
dealing with the resronsibility of the perretrators of such offences.

In lire with the IRirnberg Charter, the Far Eastern Cherter contains in
the first place the provision already cited, that the Tribunal has "the power
to try and runish Far Icstern war criminals, who as individuals or as members
of orgenlzetions aro charged with offences which include Crimes against Peace',
The scope of tho individunls comprised 1s defined in the last provision of
Article 5 which declares the responsibility of "lecders, organisers,
instigators ond accomplices" in addition to the actual perpetrators of these
erimes.®

In this connection another rule provides for the degree of responsibility
of the individuels involved, in the following terms: (Article 6)

"Neither the officlel position, at any time, of an accused, nor the

fact that an cccused ected pursuant to order of his government or of a

superior shell, of 1tself, be sufficlent to free such accused from

responsibility for any crime with which he 1s charged, but such
circumstences mey bo considered in mitigetion of punishment 'f the

Tribunel determines thet justice so requires."

This provision corresponds to Articles 7 and 8 of the Nirnberg Chartev,
which have been analysed in another part of this Report.**

* Zee pope 77,
¥ Tee pages h0-k2,
/3oth Charters
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Both Charters decide upon two fundamentel questions, one in view of the
novelty of trying individuals for "crimes ageinst peace", and the other in
regard to the uncertainty of the rulec of internationel law.

Thiey proclaim the equal responsibility of 2ll individuals involved,
irresycctive of:

(r) The officiel position held by the offenders. (The Nurnberg Charter

specificelly includes heads of States and responsible officisls of the

Governments) ;

(b) The fact that the offender may have acted upon superior orders.

The diflerence between the two Cherters is thet the Far Eastern Charter
recomizes as one of the circumstances permitting mitipgation of punishment
the officiai rosition of the accused, whereas the Nurnberg Charter excludes
this plea end admits only the fact of having acted upon superior orders.*

As far as rules of law ere concerned, the provision declaring the
irrelevance of the oflicial position of the defendents cuts across a question
for which there were no rules in international law before the triels at
Nurnberg arfd Tolyo, althouzh ettempts were made to introduce the principle
efter the first world war.** The provision itself is & logical consequence
of the rule that appressive wars are crimes involvinpg individuel penal
responsibility, rule which the Kﬁrnberg Tribvnel quelified es declaratory
of the state which had ekisted ot any rate since the Kellogg-Briand Pact,*##

The rule concerning offences committed upon superior orders decides a

question concerning which rules of internctional law were not sufficiently

¥ See Nurnberr Charter, Art. 8¢ "The official position of defendants
whother as Heads of State or responsible officials in Government

Depertments, shell not be considered as froeeing them from responsibility

or nitigating punishmont". Compare with Art, 6 of Far Restern Charter,
above,

** The attemrts reforred to concern the case of the Kaiser. In its Report of
1919, the Commission on Responsibllities expressed the view that penal
liebility for violatlons of the lews end customs of wer should include
all persons "however high their position may have been, including Chiefs
of States".

In this connection the Allied Powers inserted in the Versailles Treaty
express provisions declaring the resronsibility of the Kailser for violations
of internctional lew end provided for a penal court to try him, (See

Art, 227 of the Verseilles Treaty). As is known these measures rever
naterialized end no Jurisprudence has ever been formed on the subject.

¥%% Sse above, pege 78 n.l.

/precise and which
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preeise ond which consequently required to be cettled one wey or enother,.*

From the viewpoint of the human rights of the individuels involved in
wor crimes trials, both rules fall within the field where the rights of the
victins of wor crimes and those of the perséns accused of cammitting them
may conflict. Thic, however, only affects the sentence to be pronounced by
the cowrts.

This asrect of the problem is considered in a separete chapter, which
denls with the question of the extent to which the restricted right of en
accused porson to plead Not Gullty on the basis of his officiel position
or his having committed violations of human rights under surerior orders,
mey lead to the accused person being either acquitted or visited with
reduced yenclty.

Criminal‘orggnizations
Finally, it is to be ncted that the Far Eastern Cherter does not contain

e syecial provision empowering the Tribunel to declare that ¢ group or
orgenizetion is crininel, as in the case with Article 9 of the Nirnberg
Cherter.** The Far Eestern Charter follows the latter ohly in enunciating
the gencrel principle that the Tribumel is ccmpetent to try and punish war
eriminals "who as individuals or as members of organizations” are charged
with crines against peace, war crimes or crimes ageinst humanity.*¥* The
similarity between the two Charters in this respect does not go beyond this

point.

* The uncertainty of internationel law on this issue is emphasized by
authoritative writers. See, for instance, H, Lauterpacht, The Lew of
Hations.ond the Punishment of Var Crimes, Rritish Year Book of
Iateimatiouel Law, 104k, pege 69 and following., Thic situetion is
commected with wide divergences existing in the municipel law of various
countrics decaling with lews and custcms of war., (See Lauterpacht, loc. cit.;
erd even within the scope of the municinal law of a sinple country. A case °
in point concerns the British Mllitary Manuel arsi the U.S, Rules of Land Warfa::
Until 1944, end including the period of 191%-1919, both texts conte:..ed
express rrovisions to the effect that military personnel ccmmitting
vicletions of the rules of warfare upon superior orders "ere not war criminn.¢
and cannot therefore be punished by the enemy”". In 1919 the Ccumission on
Responsibilities adorted an opposite attitude, end in 1944 the provisions
of the British Militery Menual end the U.S, Rules of Land Varfare were
anended and the rule of impunity reversed to allow punishrent. For texts
see Lelow reses 221 end 22k,

Before the amendments were made English writers contended that the Chepter
concerned (XIV) of the British Military llanual hed no statutory force; that
its trovisions releting to the Plea of superior crders were at varience with
the corresponding principles of Enrlish criminal and constituticnal leaw; and
that it represented an exposition of rules of international law only es
understood by one country. See Lauterpacht, op. cit. page 66, n. 1, end
aud page 69, n. 2.

H Sec pages 40 and kh-U5,

¥ Far Eastern Charter, Article 5, paregraph 1. The corresponding text in the
Furrberg Charter (Article 6, puragraph 1) reads "The Tribunal...shall heve i
power to try end punish percons who, acting In the interests of the Zuropean

Axis countries, whether as individuels or as members of organizations,
committed any of the following crimes". Then follow the definitions of
crines against peace, wer crimes and crimes against humanity. fr~ e Tactaay
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As o logical outcome, there ié algo no provision such ns Articlo 10
of the Nlrmberg Charter. The latter prescribes that when an
organization 18 declared criminal by the Tribunal, its members can be
tricd by national, military or occupation couits for membershlip in
such organizations, and that ln such cases the criminal nature of the
orgrnizations involved is considered proved and cannot be questioned
by the othcr courts#*

In this manner the whole question of the so-called collective
responsibility for war crimes hes been left out of the Far Eastern
Charter, particularly the questlion of the presumption of guilt of
those individuals who belonged to groups or organizations declared
criminal,

It is a matter of opinion whether the Far Fastern Tribumal could
avall 1tsclf of thc same pewers as those expressly provided for in
the Nirnberg Charter, using as a legal Yasis the general provision
in Article 5 of the Far Eastcrn Charter, paragraph 1, that 1t is
competent to try individuels guilty of war crimeos "as members of
organizations”, If one is to take the view that the Tribunal can
have no other powers than those expressly conferred upon it by the
Chartor, the answer would be in the negative.

Should this be th: corrcct enswer, the general provision of
Article 5, parsgraph 1, would have no other meaning and consequence
than to indicate a purely factual situation. RNamely, that individuale
tried by the Tribunal can be prosecuted with particular reference to
their having belonged to a group or organization involved in the
corission of the alleged crimes. This particular comnection would
have no legal consequences. It would remain cntirely in the sphere
of fact as a more specific description of circumstances, rclating to
war criminels whoss guilt would bte established solely on the basgis of
crires coumitted in theilr individual capacity.

C. TEE VIOLATIONS OF TEE RIGHTS CF THE VICTIMS OF WAR CRIMES
1. EUMAN RIGETS VICLATED BY "WAR CRIMES"

The Indictment submitted to the Far Eastern Tribunal covers first
of all tho worst and most brutal types of violations of human rights,
1.0, violations divected against the life, health end bodily integrity
of tho victims. These violations represent clear "war crimes" in the
traditional sense of the term and cover a series of atrocities and other
offcnces of an undisputed criminal character, which have been

* Tor toxt of Article 10 of the Nlrnberg Charter see p. .
' /runishable
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mmichable by the laws of civilized nations for many centurics. They
cover the rights of thc three most imnortant categorics of victims as
recopnized by the laws and customs cf war: the rights o combatants,
of »risoncrs of war and of the civilian population.

The charges brought against nineteen of the twenty-eight defendants
by the rrosecuting body in its Indictment, werc formulated in a
statement of a general nature, in the following terms:

"(The dcfendants) participated as leaders, organizers,

instigators or accomplices in the formulation or execution

of a common plan or conspiracy, and arc rcsponsible for all

acts performed by thomselves or by any person in execution

o such plan.

The obJject of such plan or conspiracy was to order,

authorize and pernit ... subordinatcs frequently and

habitvrally to commit the breaches of the Laws and Customs

of War ... against the armed forces ... and against many

thousands of prisonzrs of war and civilians ..."%*

The defendants concerned were accordingly charged with having
carried out such a plan or cons»iracy by actually ordering,
authorizing or permitting breaches of the laws end customs of war.%*
In addition, they were charged with having "deliberatcly and
rccklessly disregarded their legel duty to teke adequate steps to
secure the observance nnd prevent breaches" of the laws and customs
of war,*¥¥* carried out by their subordinates. ¥

Some concrcte instances of such violations of human rights of the
victims of war crimecs werc briefly mentioned in conmection with the
verious stages of the aggression egainst China, such as, for example,
the "deliberate killing" or '"slaughtering” of "large mumbers" and
"many thousands™ of civiliens on the occasion of the eapturc of Nanking

ond Centon in 1937, and of other tovms and inhabited places in 1938
wod 194k e

%*

Sce Count 53.

#% Sce Count Sk.

*¥%  See Count 55.
#6%  The question to what extent these acts represent scparate
substantive crimes, distinet from actual wer crimes cormitted
as a result of a "plen or conspiracy”, or of the orders,

authority and pecrmission to verpctrate them, or finally as a
conscquence of the failure to prevent them from occurring,
is considcred later,

*#x%  See Indictment, Appendix A, Section 2.

. Jon the
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On the other hand, the prosecutors summed up in general terms a
sories of other war crimes perpetrated over the whole period of the
agpressive wars waged by Japan against the various countries involved,
Express reference was made to the "ruthless submarine warfare" conducted
by the Japanese Navy and to the "destruction of crows of ships sunk or
captured" pursuant to such a warfare.* Many types of criminal
offences actually committed were enumerated in comnection with the
brecackes of existing conventions and assurances: the killing and
11l-treatment of prisoncrs of war exd civilian irmates of concentration
camps; the illegal use of prisoner of war labour; the use of poison
gas; the killing of combatunts who hed laid down their arms; theo
destruction of property without military Justification or necessity;
pillage; the failure to respect family honour and rights, individual
life, private property and religious convictions and worship in
occupied territories; the deportation ard enslavement of the inhabitants
of occupied territories; the failure to respect military hospital
ships,¥* and tre like.

2. ATTEMFT TO INIRODUCE NEW TYPE OF INTERNATIONAL CRIME

Apart from these classical types or categories of criminal
offences committed in violation of the laws and customs of war, the
prosocuting body introduced a special category as to which it ¢an be
said that it has no parallel in the NiUrnberg or any other trial held
so far, end which, shculd it be admitted by the Far Eastern Tribunal,
would be entirely new in internmational law.

The prosecuting body charged the defendants with the loss of 1life
("killing" and "murder”) of tho combatants of a number of attacked
countries as a Girect result of the military operations with which
Jaran opened the hostilities against these countries. The charge wus
based upon the fact that Japan "initlated unlawful hostilities" in
violation of Article 1 of the Hague Convention relative to the
Operning of Hostilities, that is to say without a warning or a
declaration of war. The prosecutors submitted the argument that
such opening of hostilities being "unlawful", the accused and the
Japanese armed forces "could not acquire the rights of lawful
belligerents”. Accordingly, the killing of servicemen on the
occasion of these treacherously opened hostilities was regarded by

the prosccutors as representing a scparate criminal act deriving rrom

* See Indictment, Apperdix A, Section T.
#* See Irndictment. Arrerdix D, Sections 1-19.
/the unlawrulness
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the unlawfulness of the attacks themselves.®

Specific charges which were brought forword in this connection
inclunde the killing of Admiral Kidd and about 4,000 membors of the
U.S, Navy and Army on the occasion of the attack on Pearl Harbour on
Tth Decomber, 1S41;##% the killing of British officers and soldiers
during tho attack on Kota Behru, Hong Kong and Shanghai on
8th Dccember, 1941;##* the killing of the servicemen of the
Fhilippine forces whilst invading the Philippines territory on
8th Deccmber, 1G41;%%%% the killing of servicemen of the Union of
Sovict Socialist Republics and Mongolia on the occasion of the
areressions waged against them in the summer of 1939 whilst these
two countries were neutral.¥HtH#

Jointly with these cases charges werc sutmitted for atrocities
against the civilian population and the prisoners of war ("disarmed
soldicrs')¥HeH% committed in the course of similar attacks and
apgressions, particularly against China,

All these charges were grouped apart from the section dealing
with "conventional war crimee end crimes against hmanity", and
treated under the hecading "Murder”. In this section they were
described as representing "ot the same time Crimes egainst Peace,
Conventional War Crimes, and Crimes against Humanity'', ek

Leaving aside the purely technical question whether charges for
atrocities perpetrated against "civilians and disarmed soldiers" ought
not to have been included in the section dealing with war crimes and
crimcs apainst humenity¥eexx*e* rgther than in the section headed

* So, fzr instance, in the first Count of this perticular
gsection of the Indictment, the prosecutors charged the
defendanta with having partlicipeted in a "plan or conspiracy",
the object of which was to "kill and murder the persons
dencribed below, by initiating unlawful hos*ilities..,. The
persons Interded to be killed and murdered were all such persons,
both memhers of the armed forces... and civilians, as might
happen to be in the places at the times of such attacks. The
said hostilitiec ard attacks wore unlawful beceause they wore
breaches of Treaty Article 5 in Appendix B, and the accused
and the.,, arred forces of Japan could not therefore, acquire
the rights of lawful belligerents". See Indictment, Count 37,
The Treaety Article referred to is Article I of the Hague
Convention relative to the Opening of Hostilities.

** See Count 39,
*#* See Counte 4O, 41 and 42,
*#%x*#% See Count 43.
#%¥¥%  See Counts 51 and 52.
#AAx¥ g Counts 45-50,
*4%6X%%*  See Group Two, Introductory paragraph ard Counts 37-52,

kx4 4%%  Gee Group Three, Counts 53-55.
: /"Marder”,
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"Murder", a prosccution for the loas of the lives oé combatants during
militoary operations 1s undoubtedly & novel attecmpt to develop to the
utmost the legal corsequences which follow logically from the fact
that to open hostilities without a declaration of war 1s a breach of
existing Treaties and consequently represents an illegal act in
irteinational law.

The novelty consists in qualifying this 1llepal act as being at
the same time a criminal act, and accordingly, in regarding combatants
who lcst their lives during military operations as victims of war crimes.

This attempt i1s the more significant in that identical acts
cornitted by Germany on the occasion of every aggression launched by the
Nazis in Lurope, were not prosccuted before the Nirnberg Tribunal.

It remains to be seen whether the above mentioned charge made in
Tokyo will be accepted by the Far Eastern Tribunal, If so, this
would roepresent a further development of the laws of war. At this
stage of>tho Tokyco Trial it 1is sti1ll-difficult to see clearly all the
elements which would compose that development. They could, however, be
tentatively described as follows: '

The loss of lives inflicted upon the military personnel of a
neticn attacked without a declaration of war would be a crime in
itself, presumably on account of the fact that such members of the
forces were unprepared to meet a military attack from the adversary,
ThLe reason for admitting the element of unpreparedness as relevant
would consist in the fact that, 1n the absence of warning, the memters
of tro attacked armed forces had no chance to fight and did not lose
thelr lives in a fair contest of force. To denrive them of their
lives under such circumstances would be tantamount to sheer
murder and therefore criminal. The course which could then
be takon is an alternative one. One might lay down as a legal
presvmption that in the absence of a declaration of war the armed
forces of the attacked nation are to be deemecd unprepered in all
cases; or, on the other hand, one might judge each case upon its owm
merits, i.e. whether the attacked armed forces were in fact ready to
meet the apggression or not.

Judging upon, and within the limits of, the concrete instances
Por which the Japanese war criminals were indicted, the criminal
nature of such acts would in either case be restricted to the perlod
of tke onening of hostilities, i.e. to the period during which it is
Justifiable to comnsider that the armed forces of the attacked nations
were taken unaware ard could not therefore undertake the requisite

/operations
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orerations to engage in regular combat with the aggressor. The killing
of combatants of the attacked nation after the period of surprisc and
unpreparcdness had elapsed would not represent a crime.

Although limited to the initial stages of a war, the above
charge opens a much wider question in connection with the legal argument
on vhich the prosecutors founded their indictment. The argument consists
in the contontion that, in view of the unlawful opening of hostilities,
the defendonts did not and "could not acquire the rights of lawful
belligerents”. If this is to be taken as fundamental for *he charge,
it could at the same time be said that once the aggressors hed acted in
such a way as to be doprived of the "rights of lawful belligerents’,
they remain in the samc legal position throughout the whole period of war,
and rothing subscquent to en "unlawful" attack can make the war itself
"lawful". The logical consejuence would be that the killing of any
combatant of the attacked nation committed at any time during the
epgressive war, is criminal,

It is not in the least suggested that this view should be édopted
in any future system of the laws of war, nor that it should be discarded.
But in view of the course taken by the prosecution in Toltyo, the
question has been raised, and should be answered one way or another,
perticularly in regard to the logical consistency of the comparatively
novel rule according to which a war is criminal much more, 1f not
solely, on the basis that it is aggressivc than on the basis that it
wos leunchcd without a declaration of war.

3. HUMAN RIGHTS VIOLATED OR LIABLE TO BE TREATED AS VIOLATED
BY "CRIMES AGAINST HUMANITY"

The prosccutors at the Tokyo Trlal dealt with a number of offences
-~.ich throw light on the violation and protection of certaln human
rights of narticular interest both in time of war and peace.

(a) One of these offcnces affects the right to health and to life.

It concerns the illicit traffic in rarcoics, and more rarticularly

in opium. In the description of facts and circumstances relevent
tc prove inter alila the planning, preparation and waging of
unlowful wars, the prosecutors made reference to the following
events:

"During the whole period covered by this Indictment,

successive Japancse Govermments, through their military

and navel commanders and civilian agents in China and

other territorios which they had occupied or designed

to occupy, pursued a systematic policy of weakening

/the native
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the native inhabitents' will to rcsist... by encouraping
incrcased production and immortation of opium and other

narcotics and by promoting the sale and consumption of

such drups among such people".*

The prosocutors went on to describe how the Japanese Government
sccretly provided large sums of money for this purpose, how it
uscd the proceeds ol the traffic in narcotics to finance aggressive
wars, and how it conducted these illegal affairs through
governmentel channcls and orgenizations.¥*

The main legal point made dy the prosecutors in this respcct
vas that the harm inflicted uron the civilian populations concerncd
wvas in violatlion of existing Trocaties, which were all referred to
expressly.*** Thig case could be regarded as representing one of

the "inhumene acts" falling within the notion of "crimes against
humanity", as defined in Article 5 (c) of thc Far Eastern Charter.
(b) Another group of offences affects the political or civic
rishts of the citizens of Japan itself. If their criminel nature
1s recognizcd by the Tribunal they would also fall within the
notion of "erimes apgainst humanity" and be qualificd as crimes
pcrnetrated in the relation between a State (Japan) and its own

citizens.

In the description of relevant cvents attached to the
nmrin body of the Indictment, the prosecutors described in the
following manner how the "militerists" imposed their rule on
Jepan and violated the political end civic rights of their
conmpetriots:

"... Free Parliamentary institutions as previously existed

were gradually stamped out and a system similar +to the
Fascist or Nazl model introduced..."”
", ..Government agencies ... stamped out free speech and

and vriting by opponents of this policy ... Opporition

to this policy was also crushed by assussirations of
leadiny roliticians...The c¢ivil and especially the military
police werc also usod to suppress opposition to the war
policy.

The educational systems, civil, militaery and navel,

worce uscd to inculcate a spirit of totalitarianism,

See Indictment, Appendix A, Section 4. Italics are introduced.
See Indictment, Appendix A, Section k.

See Indictment, Appendix B, under 10, 16, 32 and 35.

Pt
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agaression, desire for waur, cruelty and hatred of potcntial

encmies,"#

Refercnce was made to breaches of the then binding Treaties
thoreby coomitted, ¢.g. the refercnce to Article 22 of the
Covenant of the lLeegue of Nations. %%

(¢) Pinplly, the references made by the prosecutors in the
Indictmont to & mmber of other breaches of Treaties give a
hint of what they apparcntly intended to develop before the
Tribunal in the fleld of violations of human ripghts. Such,

for instance, 1s the reference, already mentioned, to Articlo 22
of the Covenent which bound mandatory Powers to guarantee in
the mandated territories "the prohibition of abuses such as the
gleve trode, the arms traffic, and the liguor traffic,

and the prevention ... of military training of the natives for

other than police purposes and the defence of territory.,."#¥*

Ancother instance ies a reference made to Article 3 of the Mandate

granted by the Leaguo of Nations to Japan in 1920, prohibiting

slave trede and forczd labour in the mandated territories. All
these offences are in violation of the "laws of humanity" and
could bo considered as instances of "crimes against humanity”.

In regerd to most of the rights included ia the perts of the
Indictment quoted sbove under (a), (b) and (¢), one major aquestion
remeins 40 bo olucidetod by the Tribumnl in its Judgment., It is the
question vhether violstions of human rights caused by offences such
&3 the 1l1lieclt traffic in narcotics, liquor or arms are to be
recognized as being criminal in themselves and comseguently as
entailing definite npcnal retribution, or whether they are to be
treated as lying only within the limits of violations of internatiomal
oblications, allowing or celling for certein sanctions bﬁt not for
those provided by penal law.

Mutatls mutandis, thc sare questlon applies to violatlons of human

rights committed by the suppression of political or civic rights on the
vert of a State (Covermment) in regard to its ovm citizens. In this
cese the question is amplificd by the issue whether such doings within
the borders of a State call for internmational pcnal justice, or merely
for concerted internetional action of & different nature. By the

* Sce Indictument, Appendix A, Section 6. Italice are introduced,
** Soe Indictment, Appendix B, under 15.
%% Sco Indictment, Appendix B, under 15. Italics are introduced.
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provisions of Article 5 (c) and 6 (c) respectively, of the Tokyo and
NMirnbers Cherters, which introduced the logal concept of "crimes ageinst
humanity"#, the right of the international community to conduct criminel
proccedings for "inhumene acts committed against any civilian population,
before or during the war," was recognized only inasmuch as such acts were
ccrmitted "in execution of or in comnection with any crime within the
Jurisdiction of the Tribunel",** particularly in execution of or in
connectlon with the planning, preparation, initiation or waging of an

% Prior to the two Charters 1t is difficult to see to what extent the
ncticn of "crimes ageinst humanity" was used and recognized as a legel
term. It seems safe Yo asemme that until that time it wes rather used
in a mcral or philosophicul sense. In this connection, see pages 1l-12
of this Report regarding tho attitude taken by members of the 1519
Ccaxnission on Resporslbilities as to whether reference should be made to
vislaticns of the "laws and principles of humanity" in connection with
var crimes, The American members obJected to making such a reference on
the ground that "laws and principles of humanity" were not a universally
rescgnized standerd in internationsl law.

#* For the full text of Article 5 (c) of the Far Eastern Charter, see
pages 105-106, For text of Article 6 (c) of the Niirmberg Charter, see
pages . In its Judgment the Nirnberg Tribural expressly statad
that "to constitute crimoes against humanity, the acts relied on before
the outbreak of war must have been in execution of, or in comnection wit,
eny orime within the Juriediction of the Tribunal". See Judgment, H.M.S.
Loudon, page 65, paragrapk 5. See also pagc 3% of this Report. This
statement clears authoritatively e point ralsed by an amendment introducst

n. the text of Article 6 (c) of the Ruirnlerg Charter by & special Protocci
sigued in Berlin on 6 October 1945, between the four Pc.ers signatories
-of the Charter, i.e. mearly two months after the signing of the Charter
in Londcn on 8 August 1945. The seld Protocol was signed in order to
remove frcm the English end French texts a seml-colon which stood betwsen
tko two mein parts of the text defining "crimes ageinst humanity" in
Article 6 (c), nemely, between the words ",.before or during the war",
end the words "or persecutione cn political..etc." in the English text.
The semi-colon was replaced by a ccmme, appearing in the Russien text,
and the wording of the provision itself was left unaltered. The French
text hudl to be re-drafted in order to make clear the 1ssue at stake with
the deletion of the semi-colon., The result of this amendment was to
rake botn types of "crimes against huwanity", namely, "murder,
extermination, enslavement, depcrtation and cther inhumars acts" on the
one kand, and "persecutions on politicsl, racial or religious grounds"
on the cther hand, punisheble under the terms of the Charter only if
eltLer cf them were cormitted "in execution of or in ccnnection with,
eny crime within the Jurisdicticn of the Tribunal”, 1i.e. in execution of,
or in connection with, "crimes against peace" or "war crimes". With
the semi-colon between the said two parts, and particularly in the
original werding used in the French toxt, the lmpression left was that
this condition applied only to the part coming after the semi-colon, 1.,
to "persecutions on political, racial or religious grounds."” For the
French text, see page 27 of this Report.

/Bggressive
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eccressive wvar, In its Judgment the Nﬁinberg Tribunal dismissed the
cace for such suppressions of the rights of German citizens committed
befero the war, on account of leck of evidence to sﬁpport the charge
thet they were linked up with aggressive wars prepared and waged by
the Nezi Goveriment,*

Consequently, so fer the enswer scems to be the following:
criminel proceedings on behalf of the internationel community for
viclations of human rights comprised in the category of politicel or
civic rights commltted within the borders of e State agelnst its
ovn citizens by executive or legislative action (so-called "crimes
egeinst humenity”) are werrented only in connection with a war of
agcression planned, prepered, initlated or waged by the sar> State.
This affirnms the right to internationel penal jJurisdiction in the
abcve set of dircumstances, end leaves orer the gquestion of conviction
on the factual moritc of the case, as in any other criminal éroceedings.

On the other hand, no answer is yet availeble to the question
whethef similar internationel genal proceedings could be warranted
in time of reace for violations of an identical neture committed
irresrectively of the plenning, mreperation or initiuiior of
aggressive wars,

L. VIOLATIONS CF THE HUMAN RIGHTS CF VICTIMS IN THE
ITORY OF NON-BELLIGERENT CR NEUTRAL PCWERS

Finally, the prosecution included in their indictment war crimes
compitted or Internded to be committed against individuels located
in the territcry of non-belligerent or neutrual Powers,

This casc concorns territories belengzirg to Portugal and to the
Sovlet Union. 1In this respect the important point is that Portugal
remeired neutrel throughout the whole period of the last war end thet
the Soviet Unicn entered into a state of war with Japan only on

¥ Sce Judrment, op. cit., rage 69, paragraph 5. The relevant passage
reeds as follews: “The Tribunal is of the opinion that revolting end
horrible as meny of these crimes were it has not been satisfaciorily
proved that they were done in execution of or in connection with"
crimes egainst peace or war crimes. "The Tribunal therefore cennot
make a general decluration that the acts before 1939 were orimes
egainst humenity within the meening of the Charter ..."

/8 August 1945,
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8 August 1945, just a fow days before Japan's capitulation.* Prior to that
date, the Soviet Union and Japan were linked by a Pact of Non-Aggression
signed on 13 April l9h1, which reprcsented the legal basis of their
mutual neutrality in the wars in which thoy were rospectively engaged
after that date and until the Soviet Union declared war on Japan.

In their chargo relating to war crimes, e part of which wes cited
asbove¥*, the prosecutors indicated the defendants for "breaches of the
Laws and Customs of War ... against the armed forces of the ccuntries
hereinarter named and against many thousands of prisoners of war and
civilians then in the power of Jaran belonging to ... the Republic of
Portugal and the Union of Soviet Socialist Republice ..."#** Both these
countries were named, without distinciicn, together with those at war
with Japen, nocne of vhich entered into a state of war vith J.pan at a
date later than 1GU1,#%x*

The poriod of time indicatod as relevant to the charges is the
period between 7 Leccmber 1941 and 2 Scptomber 1945.%k*

. The indictment does nct provide a clear answer to the question
vhether the defendants of the Tokyo Trial were charged in connection
with crimes which wore actually cocmmitted in Soviet and Portuguese

# The rcadiness of the Japanese Govermment to accept the terms of
surrender as laid down in the Leclaration issued at Potsdam on
26 July 1945, was communicatcd on 10 August 1945. The formal
acceptance of these terms was notified on 14 August. For the
text of both cemmunications see Department of State Bulletin,
Vol. XIII, 1945, No. 320, page 205, and No. 321, page 255.

#*  Sce page 117.
¥tk Sce Indictment, Counts 53 and 55.
IR

These other countries arc: China, the U.S.A., the British Commonweslt!
of Nations, comprising for the purpcse of the indictment (sce Count 4),
the United Kingdom, Australia, Conada, New Zoaland, South Africa,
Ind’a, Burme cnd the Malay 5tates; France; the lletherlands;
Philippines; Thailand. For particulars concerning the dates of the
declarations of war between these countries and Japen, Department of
State Bulletin, Vol. XIII, 1045, page 230-238., For dates concernirg
the eggression made by Japan against the territories of those
countries see Indictment in its vartous ovunts and Aprendix A.

¥x¥¥%  Sen Indictment, Counts 53 emnd 55.

/territory,
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territory, or merely for having taken part in the preparation of these
crimes.

The defordants were charged for a threefold criminal activity.

() For having "participated as leaders, orgenizers, instigators,
or accomplices in the formulation or execution of a common

rlcn or conspiracy”, the object of which "was to order, authorize
and permit" the ccmmission of "the breaches of the laws and
Customs of Var ... against the armed forces ... prisoneras of war
and civilians.*

(b) For having actually "ordered, muthcrized and permitted"

the Ccnmission of these offences** as a result of the said plan
or consniracy.
(¢) And finally, for having "disresarded their lemal duty to

take adequate steps to secure the observance and prevent

breaches"”

of the laws and customs of war*¥*, "being by virtue

of thoir respective offices resrcnsible for securing the

observance"” of the laws end custcms of war, ¥

Whereas 1t is questionable whether the fact of “"planning or
conapiring” to commit "wer crimes" and "crimes agains* humanity"
cen be prosecuted as e separate criminal offence under the terms of
the Charter, the defendants werc accused of committing acte which
ere criminal under Article 5 irrespcctive of whether these acts
(givirg orders, autherizing or permitting the Commission of war
erimcs; failure to ccomply with legal duty to prevent war crimes from
occwrring) materialized in actual war crimes committed in t':e field

* Sece Indictment, Count 53, italics are introduced.
#% See Indictment, Count 54, italics are introduced.

¥  Here the Indictment speclfies btreaches of "Conventions and
assurances ond the Laws and Customs of War”.
Sce Ccunt 55, italics are introduced.

¥x*  Sce Indictment, Count 55,

/or not.*
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or not.¥

In this connection concrete instances of crimes perpetrated against
naticnals of several countries which were at war with Japan in the relevant
period of time (between T Deccmber 1941, and 2 September 1945) were given,
wherces no such cases wore prcduced with regard to Portugal or the
Sovict Unicn. As regards Pertugel, the only fact produced was the
invaslcn of the Portuguese porticn of the island of Timor on
19 Februcry 1642 ,%*% As to the Soviet Union, referonce was made to two
militery aggreesions both of which took place before the beginning
o2 the relevant perlod of crimcs. One reference concerns the attack
at Lake Hassan in Soviet territory proper, which took place in 1938.

The othar concorns the attack made on the territory of the Mongolian
People's Republic in 1939 at the Halkin-Gol River, which lies outside

———

* Tho Far Fastern Charter mertions "a plan or conspiracy” as criminal
in {tself only in regard to "ecrimes against peace"{ and not in
regard to "war crimes" or "crimes against rumanity”. The position is the
same in the Nurnberg Cherter (Article 6). 1In its Jjudgment, the
Nurnberg Tribunal made refcrence to the final provision of Article 6
according to which "leaders, organizers, instigators and accomplices
participating in the formuletion, or execution of a common plan or
consplracy to commit any of the foregoing crimes are responsible for
all acts performed by any persons in execution of such plan.” The
Trisunal declared that this provision did not add any other new or
soyparato crime to the three categories specifically defined in Article 6,
but was designed only to establish the individual responsibllity of
persons participating in a criminal plan or conspiracy. Consequently,
it digcarded the charge for a "plan or conspiracy" to commit \
"war crimes" or "crimes against humanity". (See Judgmoent, H.M.S0,Cmd.6%-
Lcndon, pagze 31, and page 39 of this Report). Accor§§32 to this
pronouncement, individual criminal liability for e "plan or conspiracy"
to cormit crimes oxists oily inasmuch as such plan or consplracy is
criminal in itself under the respective Articles of the two Charters,
which means only with regard to "crimes against peace”. This issue
was rccently confirmed in one of the subsequent trials held by U.S.
Military Tribuncls in Nurnberg; sece pronouncement made by U.S.
Military Tridbunal No. 1 of 14 July 1947, in Re. U.S.A. vorsus
Karl Brandt et al., U.N.W.C.C. Reszareh Officc, Tocument No. RT/bS/QD.
As to the individuael responsibility for having "ordered, authorized,
or permitted” the commission of "war crimes" or "crimes against
numanity" or for having failed to prevent them from occurring by
virtue of the legal duty incumbent upen the individuals concermed,
it i8 covered by the above quoted final disposition of Article 5
of the Far Zastern Charter ?Article 6 of the Nurnberg Charter)

establishing the liability of "leaders, organizers, instigators and
accorplices.

** See Appendix A, Section 10.

/the territery
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tke territory of the Soviet Union but where members of the Red Army
wer2 involved in combats as Allies of the Mongolian Republic¥,

Finally, the Indictment does not provide informatien a. to whether,
assuring crimes to have been actually perpetrated in Portuguese and
Scviet territorises, their victims included nationals of Portugal and of
tk2 S.riet Uri~n, or whether they were confined to nationals of thre
ccuntries ot war with Japan at the relevant time, in this case members
of treir armed forces, combatants or prisoners of war.

Ead thls infcrmation been to hund it would have furnished all the
elements of a complete case regarding war crimes and violations of human
rights which at the time of tlheir commission included the rights‘'of
nationals of neutral countries.

The maln feature of this part of the Indictment is that i{ extends
the provisions of Article 5 of the Charter to acts which, if not
actually perpetrated, were none the less criminally intended to be
perpetruted sgainst nationala and on the territory of countries which,
at the time of the crimes &nd viclaticns of human rights involved, were
not in a state of war with the Power whose nationals were held criminally
responsible for the said acts.

To form a final conclusion on this point one will, of course, have
to wait until the Far Eastern Tribunal pronounces its Judgmernt.

However, the elements prcvided by the Indictment and the Charter
meke it possible, even at the present stuge of the Trial, to draw the
fnliowing conclusions:

(a) Breachés of laws and customs of war accomplished by the
commission of Jgr crires or by acts preceding them and constituting,
&s 8 whole, war crimes, imply that a state of war had been created
between two countries. This very situation confers upon the illegal
acts involved the nature of war crimes. In the absence of a state
of war the same illegal acts are as & rule of an equally criminal
nature, but in law they cannot be qualified as "war" crimes in the
tecknical sense.

Yet the prosecutors in Tokyo have expressly included such acts
urder the same legel qualificaticn as acts representing "war crimes”
in the technical sense in regard to the countriss at war with Japan
at the relevant time. The significance of such a method of
procedure will be considered later.**

—
* See Appendix A, Section 8.
** See page 99102,

/(b) No legal
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(b) No legal problem arises in this respect insofar as members
of the armed forces {combatants or prisoners of war) of the countrles
et war with Japan are concerned. For breuches of Laws and Customs
of War committed against them are war crimes, regardless of the
territory in which they were ccmmitted, including territories of
neutral States. Nor, for the same reason, does any legal point
arise in regard to civillans, nationals of belliserent powers,
located and victimized in territory belonging to a neutral Power,
particularly wken such territory is invaded and occupied by the
aggressive Power.

{c) The point concerns cnly nationals of the neutral country
belonging to the civilian population of the same country.

Under the terms of the Far Eastern Charter the prosecutors were
Justified ir including a charge for crimes committed or directed
against such nationals within tke fremework of a war crimes trial,
in view of the field covered by the notion cf "crimes against
humenity" (Aarticle S(c)). Thc latter can be, and as a matter of
fact ere. rcgaerded as falling within the concépt of war crimes in
a wider, non-technlical sense, namely in the sense that they are
defined as criminal acts connected in one wuy or another with a war
of epgression.

A reference to this last point hes already been made¥* and the
following considerations can now be added to 1it:

-"Crimes against humanity" comprise crimes committed against'
any civilian population, not only in time of war but also before
the war. The fact that taey cowrise victimé belicnging to "any
civilian population”, 1.6 to the civilian pcpulation of any
country, is expressly ctated in the Nurnberg Chartver, (Article 6(c));
and the fact that they relate to both the time of war and the time
preceéing var is stresced in both the Nirnverg and the Far Eastern
Charter. It has been pointed out that the omission éf the terms
"against any civilian population" in the Far Eastern Chartaer is
only verbal and that 1t does not affect the substance of its
Article S(c), which covers the same field as Article 6(c) of the
Nirnberg Charter**. This follows from the logical context of
Article 5(c) of the Far Eastern Charter. The main effect of
declaring acts perpetrated "before or during the war' as "crimes
against humanity” is to make 1t irrelevant which territory or

* See page 92-93.
*#* See page 80 upder (a),

/which population
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which population thus de facto victimizsd in connection with the
rreraration or the waging of a war of aggression is involved.*
According to the meaning given to the corresponding provision of

the Nurnberg Charter, such crimes include acts committed against

the nationals of the aggressive State 1tself in its own territory.¥#*
From this it follows that if the Eerms "before or during the war"

in the Far Lastern Charter have any meaning, they at any rate cover
tne populatlion of any foreign country which Japan victimized or
intended to victimize in connection with 1ts wer or wars of
aggression. And there is little, if any, doudbt that they also
cover "crimes against huwenity" committed agalnst Japanese nationals
in the homeland itself.

(d) The preceding remarks make it possible to draw the mein
conclusion in connection with this part of the Far Eastern Indictment.

The case brought ageinst the defendants in respect of Portugsl
and the Soviet Unich is an illustration of the fact that the scope
of contemporary internationel law providing for the punishment of
war criminals is wide enough to include penal retribution for
violations of human rights transcending the notion of war crimes
in the technical sense. Under the terms of Article 5(c) of the
Far E .stern Charter a war criminal can be prosecuted and convicted
for violations of human rights where there was no state of
belligerency, where the victims were not nationals of a belligerent
pover, and where the violations were committed in territory of a
neutral Power.

One of the results of such a developient 1s to make rules of
international luw applicasble in a field hitherto reserved to
municipal luw, and particularly in cases where municipal law is
incapable of asserting itself on account either of the legal
position involved or of the lack of any practical possibility of
enforcing its provisions.

This may be regurded as a decisive step forwerd in widening the
basis of both the substantive law and the Jjudicial machinery required
for the protection of human rights on an international level.

Yet, however important this develorment may be, it is, as has
been previously stressed subject to a general limitation in
international law as it stands at the present time. It is limited

* See page 35.
** See Nurnberg Judgment, H.M.S.0. London, Cmd. 6964, page 65,

/to violations
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to violations of human rights which, even though committed outside the
score of belligerency between the countries directly invelved, were
committed 1in execution of or in connection with a war of aggression.
This is a limitation which applies to the rules entailing punishment but
elso to those permitting the use of international penal justice itself.*

In connection with the preceding considerations it is appropriate
to ceuclude with yet another point of interest. It concerns the clarity
of ths law applicable to violations of human rights in connection with
war crime:.

The comparative novelty of certain purts of the law formulated in
-the Far Eastern and Nurnberg Charters, and the fact that they represent
in thcmselves a partial and new codification in the field of international
penazl law which is in the making, give rise to certain difficulties in
establishing a precise classificetion of all the varicus effects of the
law deeloped and codified in the Charters. This is particularly true in
regard to the drawin: of & clear line between "war crimes" proper on the
one hand and "crimes against humenity" on the other, and in establishing
in ~ precise manner the scope of the latter.

Therefore, when deeling with information intended to show to what
extent violations of human rights are or are not covered by existing
international law 1t is important to ascertain at the same time the
difficulties to which the text of the law may give rise.

The legal procedure adopted by the prosecutors at the Tokyo Trial
in relution to the cases concerning Portugal and the Soviet Union, as
outlined in the preceding pages 1s a case in point.

It has already been mentioned that the prcsecutors presented the cases
concerning Portugal and the Soviet Union under the same legal qualification
which they applied to offences concerning the nationals of countries at
war with Japan at the relevant time.** They did so in the counts headed
"Conventional war crimes and crimes against humunity".#*#* Yet, when
qualifying their charges under this heading, they made no further
reference to "crimes against humanity". All offeaces, including those
concerning Portugal and the Soviet Union, were uniformly qualified as
represonting "breaches of the Laws and Customs of War" or "violations

* See pages 92-93,
** See page 97, under (a).

*¥*  See Indictment, Group Three, Counts 53-55.

/of the Laws
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of the Laws of War",* {.e. as representing only "war crimes" in the
technical sense under the express definition of Article 5(b) of the
Far Eastern Charter. ' ‘

An explanation for such a method of procedure is'to be found in the
"Summory" which accompanied the text of the Indictment supplied to the
United Nations Wer Crimes Commission. From this text it appears that the
prosecutors took the view thet paragraph (b) of Article 5 of the Charter,

providing for "wer crimes" in the technical sense, was adeguate to cover

also charges coming under paragraph {c) dealing with "crimes against
humanity" . #*
It is difficult to see how such a method of implementing Article 5
of the Charter can be reconciled with the fact that at the relevant
period of time Portugal and the Soyiet Union were not at war with Japan. As

* In count 53 the relevant passage reads: '"The object of such plan or

conspiracy was to order, authorize and permit the Communders-in-Chief
.. and the officlals of the Japanese 'ar Ministry, and the persons

in charge of each of the camps and labour units for prisoners of
war and civilian internees...and their respective subordinetes...
to commit the breaches of the Laws and Customs of War, as contained
in and proved by...Conventions, assurances and pructices...aguinst
the armed forces...and against many thousands of prisoners of war
and civilians then in the power of Japan belonging to the Uniteéd Stutes
of America, the British Commonwealth of Nations, the Republic of France,
the Kingdom of the Netherlands, the Commonwealth of the Philippines,
the Republic of China, the Republic of Portugul and the Union of Soviet
Socialist Republics...".

In Count 54, the relevant pnssage reads: "(The defendants)... ordered,
authorized and permitted the same persons...to commit the offences...

mentioned and thereby violated the laws of war."

In Count 55 the relevunt passage 1s as follows: "(Tre defendants)
...being...responsible for securing the observance of the said
Conventions and assurances und the Laws and Customs of VWar in respect
of the armed forces...and in respect of many thousands of prisoners

of war and civilians then in the power of Jupun belonging to the
United States of America, the British Commonwe:lth of Nations, the
Republic of France. the Kingdom of the Netherlunds, the Commonwealth
of the Philippines, the Republic of China, tha Republic of Portugal
and the Union of Soviet Socialist Republics, deliberately und recklessly
disregurded their lequl duty to tuke adequate steps to secure the
observance and prevent breaches thereof, and thereby violated the laws
of war." (Italics are Introduced).

** See U.N.W.C.C. document C.197, page 2, last paragraph. The relevent
paragruph reuds: '"Group Three: The charges are laid under paragraphs (b}
and (c) of Article 5 of the Charter, and it will be contended that
parcgraph (b) is adequute to cover them all. They allege conspiruacy
to commit and the actuzl commisslor of large numbers of breaches of
the laws and customs of war, contained in or proved by the pruictice
of civilized nations and the various Conventions governing the conduct
of hostilities, the treatment of prisoners of war, and of persons and
rroperty in occupied territory." Italics are introduced.

[already
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already pointed out* it is the very existence of a state of war which
confers upon the offences involved the nature of "war crimes" as distinct
from other types or categories of crimes. Consequently, in the absence
of a state of war, the offences committed cannot have in law the nature
of "breaches of the laws and customs of war". Under the terms of the
Charter the answer is that they represent "crimes against humanity", which
include offences committed before a state of war has arisen.

The above attitude is undoubtedly due to the difficulty of drawing
a clear line of demarcation between the two categories. The difficulty is
in a way confirmed in the Judgment of the Niurnberg Tribunal. Referring
to the offences perpetrated by the Nazi war criminals, the Tribunal stated
that "...from the beginning of 1939 war crimes were committed on a vast
scaley which were also crimes against humanity." ‘ '

However, at the same time the Nﬁrnberg Tribunal states that, insofar

as the inhumane acts committed after the beginning of the war "did not

constitute war crimes, they were all committed in execution of, or in

connection with, the aggressive war, and therefore constituted crimes
against humanity".®#*

Thus; the Nirnberg Tribunal established the following distinction:

(a) . That there are cases in which "war crimes" are simultaneously

“erimes against humanity";

{(b) That there are other cases in which "crimes against humanity"

do not constitute "war crimes". . '

The Tribunal did not say in what cases and under what conditions or
circumstances "crimes against humanity"are at the same time "war crimes" and
in what cases they are not. Nevertheless, it established, on the one hand,
the fact of the possibility of situations arising where the two categories
overlap and intermingle, and on the other hand of situations #rising where
they remain distinct and separate.

Without entering into the question whether the reason for such a close
relationship between the two categories lies in the similer nature of the
offences which they are intended to cover. there remains the fact that the
law is apparently éot clear enough to provide a definite line of
demarcation.

On the other hand, the fact remains that, however closely intermingled,
both categories preserve their individuality both in the text of the lew
and in the sphere of facts as established by the Nurnberg Judgment, and
that they can never reach the boiht of being entirely absorbed one by the

other.

* See pages 97-98 , under (a).

**  See Jugggent, H.M.S5.0, Cmd. 6964, page 65. See also considerations on
page <) is Report. /Thus
b4
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Thus, three slements at least lead to the conclusien that there 1s a
need for supplementing and clarifying in some way the existing definition
of "crimes against humanity". One is the case concerning Portugal and the
Soviet Union as outlined above; another 1s the findings of the Nurnberg
Tribunal; and the last is the way in which the prosecutors at the Tokyo
Trial thought 1t appropriate to proceed by way of absorbing one category
into the other in spite of the legal considerations which point in the
opposite direction.

D. SPHERES IN WHICH THE RIGHETS OF THE VICTIMS AND TEE RIGRTS
OF THE ACCUSED MAY BE SAID TO EAVE CONFLICTED AT THE
TIME OF THE OFFENCE
The Problem

In the preceding pages information has beea compiled regarding the
rights of the victims of war crimés so far as it is available in the law
of the Far Eastern Charter and in the indictment submitted to the Far
Eastern Tribunal.

As a matter of'principle, the law 1s applied pursuant to the rule
that every violation of human rights entails personal responsibility by
the perpetrator and penal retribution for the rights violated. There is,
in this connection, one particular aspect to be considered of the mutual
relationship in which the perpetrators and their victims may be placed
at the time of the offence.

The relationship referred to can be described as ene of conflict,
for the following reason:

Persons who violate human rights by committing war crimes or crimes
against humanity may have acted as experience has abundantly proved, in
such circumstances or situations that their personal guilt or liability
1s open to question. One such instance occurs when the perpetrator has
acted upon orders of his government or of any of his superiors whose
instructions he is legally bound to obey. Another instance occurs where
the perpetrutor hus committed violations of human rights within the scope
of so-called "acts of states”, that is to say in performing a function or
duty in the stute hierarchy whereby his private personality is superseded
by‘his role as a servent of the state on whose behalf he is acting. Yet
snother instance, which frequently represents enly a varicty of the
first group (vielatiens committed upon superior orders). concerns cuses
vhere human rights have been violated as & result of reprisuls conducted
by one belligerent against another.

In such cases it is necessary to determine how far the perpetrators

can be held perscnally responsible in the circumstances.

/As an illustrution
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As an illustration of the complexity of the situations which may be
involved the following passages from an unalysis by Professor H. Lauterpacht
on the subject of superior orders in the armed forces may be usefully
quoted:

"In Great Britain and in the United States a soldier cannot
adduce superior orders as & circumstance relieving him of liability
for un illegal act. This 18 a rule established by a long series of
decisions in both countries. On the other hund, according to English
law, the soldier is bound to obey lawful orders of his superiors, and
he i1s liable to punishment by the summery process of a court-martial
in case of disobedience.... The result 1s that in addition to the
natural risks of his calling, the soldier has, in theory, to face
the dungers of a conflict between his duty of obedience to orders
and his duty to obey the law. .. ‘Numerous decisions of courts in the
United Stautes recognise thet while, in principle, superior orders are
not a valid defence, obedience to an order which is not on the face of
it illegel und 1is within the scope of'the superior officer, relieves
the soldier of liability... 1In Englund.., it is generally recognised
that the exercise of the iight of pardon by the Executive is in such
cases a proper remedy... Conversely, many countries which....have
adopted the rule that obedience to superior orders excludes liability,
make an exception in cases in which the orders are illegal. They,
in turn, Qiffer as to the necessary degree of the illegality. The
Germen Code of Military Crimiﬁal Law, prior to the second World War,
provided that the subordinate is liable to punishment as an accomplice
if, when obeying an order, he knows that the act ordered involves a
crime or misdemeanour. According to the law of other states, the
immunity of the soldler obeying orders ceases if he knows or ought to
have known of the unlawful nature of the order. There are indeed some
states, in particular France, in which there is, apparently, no
qualification for the rule that, in relation to the urmed forces,
superior orders are in.all circumstances a valid cxcusc,.., But it
has not been asserted that its effect is to relieve French nationals
of responsibility when tried before foreign tribunals.... For it is,
by necessary implicetion, a rule applicable only to the State's own
nationals and only in respect of its own municipal law. In fact,
no country has more emphaticelly than France, rejected the plea of
superior orders when put forward by enemy soldiers and officers
accused of war crimeg... There is mo international Judicial authority

on the subject, but writers on international luw have almost

/universally
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universally rejected the doctrine of superior orders as an ebsolute

Justification for war crimes."*

In spite of the practices and opinions tending to confine the plea
of superior orders within definite limits, it is apparent from the above
quoted passages that the rules on the subject arse far from providing
clear-cut answers to the questions involved.

Difficulties of & similar nature arise in regard to the effect of
positions of authority in connection with the doctrine ¢f "acts of State"
covering individual responsibility, and in respect of viclations of the
laws and customs of war committed as reprisals.

It is at this point that the rights of the victims and those of the
accused may be regarded as being in conflict. For in all such situati.us
it is the right of only one of two categories that can be made good:
either the right of the victim, by imposing a punishment upon the
perpsetrator; or the right of the accused, by admitting & plea of
excneration from responsibility or of mitigation of punishment.

The Rules

The Far Eastern Charter contains an express provision on this issue
as far as the position held by the accused and Lis relationship with his
superiors are concerned, This provision (Article 6) reads as follows;

"Neither the official position, at any time, of the accused,
nor the fact that an accused acted pursuant to order of his
government or of a superior shall, of'itself, be sufficient to free
such accused from responsibility for any crime with which he is
charged, but such circumstances may be considered in mitigation of
punishment if the Tribunal determires that justice so requires.”

The above provision is a repetition and confirmation of the principle
laid down in the Nurnberg Charter and reaffirmed in the Control Council
Law No. 10, that neither the high position nor the fact of having acted
upon superior orders can, of itself, excnerate the accused from
responsibility. Certain differences between these texts will be considered
later.

Precedents

The principle itself is in line with the attitude taken and the
recommendations made by the Commission on Responsibilities which was set
up in 1919 by the Preliminary Peuce Conference in Paris.

et g et

* See H. Lauterpacht, The Law of Nations and the Punishment of War Crimes,
British Yeur Book of International Law, 1944, pages (1-73.

/On the issue
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On the issue of the position held by an individuul who had committed
violations of the laws and customs of war, the Commission on Respoﬂsibilitmss
declared the following: ‘

"...the Commission desire to state expressly that-in the hierarchy of

persons 1in authority, there 1s no reason why rank, however exalted,

should in any circumstunces protect the holder of it from responsibility
when that responsibility has been established before a properly
constituted tribunal. This extends even to Heads of States."

Considering the argument that heads of States enjoy immunity from
prosecution, the Commission discarded it in the following terms:

“... this privilege, where it is recognised, is one of practical

expedience in municipal law and is not fundamental. However, even if,

in some countries, a sovereign is exempt from being prosecuted in a

netional court of his own country, the position from an international

point of view 1s quite different.* -

'Accordingly, the Commission came to the general conclusion that:

"All persons belonging to enemy countries, however high their

position may have been, without distinétion of rank, including

Chiefs of States, who have been gullty of offences against the laws

and ‘customs of war or the laws of humenity ere liable to criminal

prosecution.'##

The principle expressed in the above conclusion was implemented
in the Treaty of Versailles, and in particular in Article 227 which
proclaimed the criminal responsibility of the Kaiser and provided for a
special tribunal to try him. ¥ ) :

In connection with its findings concerning the irrelevance of the
position held by a person accused of violations of the laws and customs
of war, the Commission also touched the question of acts committed upon'
the orders of such rersons, und stated the following:

"e desire to say that civil and military authorities cannot

be relieved from responsibility by the mere fact that a higher

authority might have been convicted of the same ofience. It will

be for the Court to decide whether a pleu of superior orders is

sufficient to acquit the person charged, from responsibility.''#*s

* BSee Violations of the Laws and Customs of War, Report of Majority
- and Dissenting Reports of American .und Jupanese members of the )
Commission on Responsibilities, Oxford, Humphrey Milford, 1919, page 1

*% The American members disagreed with this conclusion and the Japenese
members mede a general reservation. See op. cit. pages 65-66 and
79-80. Also pages 11-12 and 13 of this Report.

##4 In this connection see also page 82 , n. 2,

#¥%%  Gee Op. Cit. e 14,
. =%, Pog /The Commission
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The Commission thus opened the way for the subsequent developmenl which
meterialized in the Far Eastern Charter, the Nﬁrnberg Charter and the
Control Council Law No. 10, and which established a general rule resolving
the question of' the relutionship between any superior and his subordinates,
at whatever level of the hierarchy.*

Comparison with the Nurnberg Charter

The text of the afore-quoted Article 6 of the Far Eastern Charter
shows certain ditferences trom the corresponding provisions of the
Mirnberg Cherter and of the Control Council Law No. 10.

Under the wording of the Far Egstern Charter, the accused are denied
the right to be freed from responsibility on account of their position
or of their having committed a crime upon superior orders. But the
Tribunal has nevertheless power to take either of these circumstances into
consideration in mitigation of the punishment.

Under the terms of the Nirnberg Charter and of the Contrcl Council
Law No. 10 this power is confined exclusively to the plea of superior
orders, and it is expressly stated that the position of the accused cannot
be considered in mitigation of punishment.*#*

It 18 difficult to see the reason for which the authors of the
Far Eastern Charter have departed from the rule as luid down in the two
texts referred to, both of which preceded the enactment of the Far Eastern
Charter.

e pe—

* For the changes which recently occurrea in the British Military Manual
and the United States Rules of Land Wurfare, see page O3, n. 1,
pages 221 and 223. In 1944, both texts were amended to insert a rule
similar to the cne appearing in the Far Eastern Charter. Until then
the rule was constructed on the opposite principle that individuals
committing violations of the laws and customs of war upon superior
orders. were not war criminals.

** Article 7 of the Nurnberg Charter reads: "The official position of
defendants whether as Heads of States or responsible officials in
Government Departments, shall not be considered as freeing them from
responsibility, or mitigating punishment.” Article 8 reads: "The fact
that the Defendant acted pursuant to order of his Government or of a
superior shall not free him from responsibility, but may be considered
in mitigation of punishment if the Tribunal determines that Jjustice
so requires.” Article II, paragraphs 4 (a) and (b) of the Conirol
Council Law No. 10 is worded on the same lines and reads &s follows:
"The official position of any person, whether as Head of State or as
a responsible ofriclal in a Government Department, does not free him
from responsibility for a crime or entitle him to mitigation of
puniskment. The fact that any person acted pursuant to the order
of his Government or of a superior does not free him from responsibility
for a crime, but may be consiasered in mitigation.” Itelics are
introduced.

/Conclusions
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Conclusions
The conclusions which may be drawn from the above analysis ure the
following: )
(a) In the conflict which may arise between the rights of the
victims of war crimes and those of the persons accused of the
commission of those crimes, in the sense descriped in the beginning
of this section the rule of international law, as it now stands, is
tha¥ the accused are denied the right to be exonerated from
responsibility on account of their hierarchicai position or on
the ground of having acted upon superior orders.. On this point
there is complete unity in the existing rules, which thus extend
recognition to’the rights of the victims and not to those of the
accused. : )
(b) The existing rules are not unified on the issue of the
punishment to be imposed upon accused persons in the above two
types ot cases. The Far Eastern Charter empowers the tribunal to
admit a plea for mitigation in both cases. The Nurnberg Charter and
the Control Council Law No. 10 confers this power only in regard to
the plea of s:perior orders, and not in regard to a ples pased on
the position held by the accused. The letter plea is inadmissible
in all cases. ‘
(c) None of these sources of international law recognizes a right
of the accused to claim mitigation of punishment. There is only
the right to submit a plea to this effect, and the tribunal retains
full discretionary power to reQect,or_admit the“plea on the merits
of each individual case. i
Texts of international laé‘aré:still silent on the question of
violations of the laws and customs of war committed as reprisals. No
trace 1s to be found on the subject in the Far Fastern Charter, nor in
the Nurnberg Charter and Control Council Law No. lO
This may be due to 'the fuct thut such violations may be ‘considerad
as covered by the two previous types of cases. In any reprisals an order
has to be issued for their executionl_aqghthis inqt&qtly'brings into the
picture the individual who 1ssued'the order. hhd-the 1ndividuai who.carried
it out. Thus. in all instances & solution is’ &ttainable on the basis of
the rule regulating the effect of the plea of superior oruers and oft the
rule regurding the position of an individual exercising sqperior authority.
This type of case is however, complicated by the fact that customary
law recognizes, under certain conditions, the right to have recourse to

reprisals as a counter-measure for breaches committed by the other party,

/who is thus
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who 1s thus ussumed to have been guilty of such breaches in the first
place.*

The solution of such cases still uwaits a precise answer in
conventionul international law.

E. CONCLUSIONS

The conclusions which may be drawn from this incomplete study of
the Tokyo Trial can be summarized as follows:

The law contained in the Far Eastern Charter embodies all the main
ruies of the contemporary laws and customs oi war, and constitutes in
4 certain degree a new code of these rules. It has its counterpart in
the Nurnberg Charter but, although both charters are similar in substance,
there exist certuin differences which would meke it desiradle ror the
future to unit'y the rules contained in them in a single international
instrument. Such differences appear, for instance,. in regard to the
criminality or a 'declured” wer of aggression; in regard to the enumeration
of war crimes which is of value in order to define their fieid with
greater precision; and in regerd to the responsivility of members of
criminal orgunizations. There seems. in particular, to be a cuse tor
clarifying fwrther the relationship between the notion of "crimes against
humanity" and "war crimes" in the narrower sense, which in the view of
the prosecuting body in Tokyo could be regerded as coinciding.

Another point of interest is that the prosecutors indicted the
accused for acts which would not necessurily materialize in actual war °
crimes or crimes aguinst humanity, numely for sttempts to commit such
crimes. In the case of crimes against peace, the luw declares expressly
that the "preparation or planning" of « war of aggression is criminal in
ivself; but nothing of the sort is lauid down in regurd to war crimes or
crimes against humanity. so that this question is left to be decided by
the Tribunal on the basis of generual rules ol warfare.

The Nirnberg Tribunal dismissed the cherge for attempting to commit
vur crimes or crimes aguinst humanity, founding its decision upon a strict
interpretation of its Charter. It remeins to be seen whether the Far
EBestern Tribunal will follow suit or whether it will apply general
principles of penul law. according to which attempts to commit most crimes

are punishable in themselves under the rules of common law. -

——————e

* See H. Lauterpacnu, Op. cit. pages 75-77.
Yp. clt

/The rur Eastern
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The Far Eastern Churter as it stands undoubtedly covers a wide field
of humun rights. Nevertheless, the question which ure the specific
human rights protected by its prbvisions is left to be decided by the
Tribunul itself when dealing with the specific war crimes violating those
rights. But it would perhaps be legitimate, even at this stage, to draw
the conclusion that certain rights of the civilian population are protected,
such as the right to fair trial; the right not to be deprived of lire and
personal liberty except after fair triul; and the right to personal
integrity and humune treatment when under detention. As to the specific
rights of prisoners of war, they are left to be determined under the
rules of the Hague and Geneva Conventions. They concern, in particular,
the right to humune treatment, including the right to health and to
sufficient food.

On the other hand, owing precisely to the fact that the solution
regardin; specific human rights depends upon the findings of the courts
in each particular instance, it meens that in regurd to a large number
of human rights the answer is still uncertain. This uncertainty applies
to such inhumane acts as the traffic in narcotics, and the restriction
or suppression of rights such us those relating to civil and political
liberties, both in time of war and peace. Finally, in one part of the
Indictment the point was raised as to whether combatunts cvan cleim the
right to life during military operations, where such operations have been
initiated without warning. Any answer to these and similar questions must
depend on the Judgment of the Far kastern Tribunal, when it is pronounced.
The main question for consideration is whcther such rights ure to be
recognized to the extent that their violation wiil involve penal
retribution, or whether such violations are to be regorded as remaining
outside the scope of international penal law. Another question will be
to determine more precisely the human rights which can Jjustifiably. be
restricted in time ot war or in time of emergency. This concerns, in
particular, rights such as those connected witn freedom of speech, meeting
and association, and tue exercise of the right to property.

The law contained in the Far Eastern Charter leaves little, if any,
uncertuinty as regurds the various categories of individuals liable to be
held penally responsible for violations of human rights. On this point
the Far Eastern Charter is as complete and precise.as the Nurnberg
Charter. It lays down first of ull the general rule that not only actual
perpetrators, but also "leaders, organizers, instigators and accomplices’
are to be held responsible. In uddition, there is the rule that neither
the official position, including that of heads of states and members of
governments. nor the fact of havin: committed a violation upon superior

orders, can free an accused from responsibility. All these rules are

/clear



E/ON.4/v.19
Page 111

clear and wide enough to prevent the real culprits from escaping punishment
and to act as a deterrent.

Finally, the following two points sholild@ be noted. The personal
stutus of the perpetrators or of the victims, i.e. the question of their
nationality and more particularly whether they were nationals of belligerent
or neutral powers, does not affect the implementation of the laws and
customs of war in case of violations of human rights committed by them
or aguinst them. On the other hund, whenever a conflict may be said to
hauve arisen between the .rights or the victims and those of the accused
ut the time of the offence, the general rule appears to be that the conflict
1s solved in favour of the rights of the victims. The rights of the accused
are recognized as & rule in the sphere of mitigation of punishment. and
not in regard to penal responsibility for the crime itself.

The weakest point in this set of rules appears to be that concerning
responsibility for acts committed as reprisels. The question is left
unanswered by the Tokyo and Nurnberg Charters and it requires a solution
in view of the fact that reprisals are still recognized as a lawful means

of action in given :ircumstunces and conditions.

JCHAPTER III
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CHAPER IIX
HUMAN RIGHTS IN TRIALS OTHER THAN THOSE CCONTUCTED BY
INTERNATIONAL MILITARY TRIBUNALS
A, INTRODUCTION ~
1. The Approach to the Study of the Protection of Human Rights in Time

of War

Previous investigations into the judicial protection of human rights

have usually been conducted on the plane of Municipal Law; an examination

of this question in the sphere of International lLaw is rather more unusual,

and it is worth asking what guidance can be derived from previous studies
of human rights in Municinal Law systems.

Such discussions of the fundamental rights or freedcms as appear in

text-books on Constitutional Law (i.e. the constitutional provision of
municipal laws) will be found to deal with, inter alia, two aspects of the
problem:

(1) The extent to which the law of the land has left the individual
free to exercise these rights., Dr. Ivor Jennings, in Chapter VIII
(Fundemental Liberties) of The law and the Constitution* points out
that, vhereas nearly all written comstitutions (such as that of the
United States) lay down certain "fundamental rights" which can be
limited or teken away only by comstitutional emendment, in the
United Kingdom there is no written constitution and no such
fundamental rights are recognized. In the United Kingdom, he
concludes, "the nature of the liberties can be found only by
examining the restrictions imposed by the law", and, as examples,

the learned writer proceeds to show the extent to which the exercise
of the freedom of speech and publication and of the freedom of
assembly is permitted under English law, ¥#

A certain amount of information which is to some extent relevant
to this aspect can be derived from a study of war crime trials, in

so far as en accused is sometimes found not guilty of a war crime
because his acts, although they may seem to have violated the human
rights of his victims, were held to be Justified by the laws and
usages of war. Thus, while en attempt to ensure a measure of
personal liberty to prisoners of war is made by the final gsentence
of Article 13 of the Geneva Prisoners of Wer Convention, which

* On peges 237 and 244 of the Second Edition.
#*  Op cit, pages 247-260,

/providee
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provides that prisoners "shall have facilitles for engaging in
physical exercises and obtaining the benefit of being out of
doors",* nevertheless, should a prisoner of war attempt to escape,
it has always been regarded as permissible under the laws and usages
of war for his captors to shoot at him in order to prevent his
escaping. For instance, in thelr trial before the Eidsivating
Lagmannsrett (Court of Criminal Appeal) in Norway in March 1946,
allegations of murder were made against ex-Kriminalsekretar Bruns
and ex-Kriminaloberassistent Clemens, on the grounds, inter alia,
that they shot and killed Norwegian prisoners, but the accused were
found not gullty of these charges. The Court were satisfied that
Bruns, in trying to stop a prisoner from escaping, had aimed at his
lege but that, as the prisoner stooped at thet moment, the shot hit
him in the head. The Court came to the conclusion that, as the
prisoner shot by Bruns had not stopped when ordered to do so, the
defendant had acted within his rights in shooting at him, The victim
was an importent official in the illegal intelligence service whose
capture was of great importance to the Germen authorities, and the
only way to stop him from getting away was to shoot at him. The
Court, therefore did not consider the.,defendant guilty of his murder.
The Court also established that a prisoner skot by Clemens had
been trying to escepe, and found that the defendant had not exceeded
his rights in trying to preveat him from esceping by shooting at him.**
The Judge Advocate serving in the trial before a British Military
Court of Karl Amberger for the shooting of prisoners of war even went
go far as to advise the Court that: "If the accused, Karl Amberger,
did see that his prisoners were trying to escape or had reasonable
grounds for thinking that they were attempting to escape then tkat
would not be & breach of the rules and customs of war, and therefore
you would not be able to say & wer crime had been committed,'¥¥¥*
Such information as the above does not, of course, provide an
exact example of the first aspect of the question. A true instance

et etr——

*

fi

To which, among other provisions, reference was made by the Prosecutor
in the trial by a British Military Court at Hanover on

24-26 January 1946, of Arno Heering.

See Volume III of War Crimes Trial Law Reports (Now in the Press).

The Ireierwalde Case, pages 81-7 of Volume 1 of Wer Crimes Trial Law

Re orts, published for United Nations War Crimes Commission by
H. M. Stationery Office. Italics inserted.

Jwould be
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would be a provision of intermational law which directly restricted
the rights of prisoners of war or inhabitants of occupied territories
as distinct from a provision permitting the detaining or occupying
Power to restrict these rights. The enforcement of such rules, if
they exist, could not, however, be illustrated by war crime trials,
where the above-mentioned categories figure as victims and not as
accused. Far from maintaining that prisoners of war were under a
duty under international law not to attempt to escepe, the Judge
Advocate in the Dreierwalde Trial would appear to have assumed that
they had a right to meke such an attempt. He claimed that it was
"the duty of an officer ar a man if he 1s captured to try to escape.
The corollary to that is that the Power which holds him is entitled
to prevent him from escaping, and in-doing so no pgreat niceties are
called for by the Power that has him in his control; by that I mean
it is quite right, if it is reasonable in the circumstances, for a

guard to open fire on an escaping prisoner, though he should pay

éreat»heed merely to wound him, but If he would be killed though that
s very unfortunate it does not make a war crime."

(1i) The extent to which the rights of the individual have actually

been protected by thke law, It is this aspect with which any study

of the problem based on en examination of trials of war criminals

must be mainly concerned.
Professor Dicey, in his classic The law of the Constitution,

 made the following remarks regarding the peculiar character of the
British Constitution:  ".....the general principles of the
constitution .(as for example the right to personal liberty, or the
right of public meoting) are with us the result 6f Judiclal decisions
determining the rights of private persons in particular cases brought
before the courts.....There is-in the English constitution an
absence of those declara“ions or definitioms of rights so dear to
foreign constitutionalists.....In many foreign countries the rights
of individuals, e.pg. to personal freedom, depend upon the
constitution, whilst in England the law ¢f the comstitution is little
else than a generalizatlon of the rights which the courés secure to
individuals."* _'
' Writing in the same vein, Dr, E. C_ S, Wede and Mr. G. G. Phillips
1L.M., have stated that: "It is then in the law of crimes and of torts,

* Ninth Edition, pages 195-200.
/part of tke
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part of the Common Law of the Land, the ordinary law and mot the
fundamental Constitutional Law, that the Englishman finds pretection
for his 1iberty against officials of the State as well as others. "#
The luws of war are not without instances of the assartien of the
rights of certain specific categories of persons, and of principles
of an eve:i more general nature, which are in some ways analogous to
declarations of fundemental rights and general moral principles.
One provision which hes often been guoted by Prosscuting Councel in
war crimes trials,** Article 46 of Section IIT (Militery Authority
over the Territory of the Hostile State) of the Hague Convention
No. IV of 1907 (Concerning the Lews and Customs of War on Land),
reads as follows!
"Article 46, PFamily honour and rights, individual life, and
private property, as well as religious convictions and

worship, must be respected.

Private property may not be confiscated",

Agein, the preamble to the Hague Convention stetes that the
signateries are "animated also by the desire to serve, oven in this
extreme case,** the interests of humanity and the ever-prorressive
needs of civilization", and the introductory sentances to the
‘Conventlon irnclude the following passage:

"Until a more complete code of the laws or war ran be
drawn up, the High Contracting Parties deem it expedient to
declare that, in cases not covered by the rules adepted by
them, the inhabltants and the belligerents remain under the
protection and governence of the principles of tha law of

nations, derived from the usages established amengz civilized

peoples, fyom the laws of humanity, and from the dictates ¢f
the public conscience, 'k

Judge Skau, delivering a Judgment which was asupported by the
majority opinion of the Supreme Court of Norway in the appeal of

Karl-Hans Hexmarn Klinge, & German war criminal sentanced to death
by the Eidsivating Lomgmannsrett, stated that torture constituted a
violation of those "laws of humonity” and "dictates of the public
conscience” which were mentioned in the text just quoteA.
_——— .
* Copstitutional law, Second Edition, page 35k,
¥* For instance, in the Belsen and other concentration cagp trials.
** That is to say, on the event of an outbreak of war.
% Ttalies inserted.

/Judge .Tau
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Judge Skau added, howgver, that acts of torture also constituted a
- breach, inter alie, of Articles 46 and 61 of the Geneva Convention,
two specific provisions of Internaticnal Law.*

Most provisions mpde by the Laws and Customs of War, which
protect certain human rights, are not, however, of such a general
nature, as the analysis to be attempted presently** will show.

Many of those provigions require the performance or the avoidance
of acts of a well-defined nature, and it is in this connection that
the maxim ubil remedium ibi ius, to which Dicey made specific
reference,**¥* acquires significance for the purposes of the present
‘stugy,:.fpg human rights protected and the extent of such.
brbfection can only be found through an analytical study of the
Judicial application of a number of legel provisions of a restricted
scepe, .

z. Difficulties Involved in the Study of Human Rights in War Crime Triels
The examination of the extent to which trials of war criminals
protect or vindicate human rights confronts the -investigator immediately
with-the question of the segregation and description of such rights as are

- sultable for treatment. -

Certain municipal legal texts, for instance the Civil Criminal Code
of Norway,¥#*¥ make some -attempt to errange their provisions according to
the rights of the individual which will be violated by breach thereof.
The laws and usages of war, however, are not arranged on any such
systematic baesis.

In any case it is seldam if ever the practice for the charge against
an accused to gllege any more specific legal contravention than a breach
of the la#s and‘usages of war. Thus, & British Charge Sheet accuses the
defendanf of "committing & war crime” in that, at a certain place and
time, he was responsible for some act or omission "in violation of the
laws and usages of wer'". :The Canadien practice has been the same as the
British.

United States Charge -Sheets have not shown qujte the same uniformity
of drafting and may allege a "violation of the laws of war" or a
"violation of Intermational-Lew". In the Jalult Atoll Trial  *exx*

* See Volume III of War Crimes Trial Law Reports (Now in Press).
#% i.e, in Scction C of this Chapter (Rights of the Victims of War
Crimes).
¥**  Loc cit, page 199

#%#%  gSeparate Chapters of this Code, deal for instence, with offences
against the liberty of the person and offences against 1ife, body

and health.
#H6%% Yoy Crime Trial Law Reports, Volume I, pages 71-80.
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held before a United States Military Ccmmission in the Pacific, the charge
vas one of murder, and the specification, setting out the alleged elements
of the offence, ended with the words; ".....all in violation of the
dignity of the United States of Americe, the International rules of
varfare and the moral standerds of civilized sodiety". An objection
made by the accused on the grounds thet the inclusion in the charge of the
words "moral standards of civilized socisty" was improper and non-legal
was over-ruled by the Commission.

Charge Sheets produced before the Norweglen Courts trylng wer
criminals allege that the accused committed war crimes which violated
specified provisions of Norweglan Law. French Actes d'Accusation allege

breaches of French law and the Court must decide whether thsse were
Justified by the laws and customs of war. )

Nor in most cases 1s it possible to determine with certainty on what
ground the Court trying a war criminal came to its decision. 1In
Norwerian trials, the Court's findings and reasons are each delivered in
public and recorded. A French Militery Tribunal's view of the facts can
be gathered from its Judgment and the provisiona of French law found to
be violated arc also stated., The British, United States and Canadian
prectice, however, is for the court simply to announce its finding of
guilty or not guilty and to ewerd any punishment on which it mey have
decided.* The reasoning by which the Court arrives at its verdict and
gentence can never be dlscovered, since its discussions are held in private
sitting and only the final decisions ennounced. The arguments of Counsel
are of interest in so far as they throw light on considerations which the
Court may have had in mind during their deliberations, but are not of
cowrse an infallible guide. In strict law, even the summing up of a
Judge Advocate before a British Military Court, when such an officer is
is eppointed, is not a final indicatlon even of the law on which the Court
acted, Two relevant provisions setting out some of the powers and duties
of the Judge Advocate are mede by Rule of Procedure 103, (e) and (f), which
run as follows:*#*

* There are scme excenticns among the United States Triamls, notably the
detatled judgments by the United Stetes Military Tribunals conducting
the "Nurnberg Subsequent Proceeding Trials." (see page 135).

¥* The Royal Werrant under which trials of wer criminals by British Military

Courts are held provides, in Regulation 3, that, except in so far as
therein otherwise provided, the Rules of Procedure applicable in a Field
General Court Martial of the British Army shall be applied so far as
epplicable to the Military Courts for the trial of war criminals. These
rules are contained in the British Army Act and the Rules of Procedure
are made under the Act by an Crder in Council, the latter being & piece
of delegated legislation enacted by the Executive in 1926 (S.R. & O.

8 .
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"(e) At the conclusion of the case he will, unless both he and the cowrt
consider it unnecessary, sum up the evidence and advise the court upon
the law relating to the case before the court proceed to deliberate
upon their finding;

"(f) Upon any point of law or procedure which arises upon the trial
vwhich he attends, the court should be guided by his opinion, and not

disregard it, except for very weighty reasons. The court are responsible

for the legality of their decisions, but they must consider the grave

consequences which may result from their disregard of the advice of the

Judge Advocate on any legel point. The Court, in following the opinicn

of the Judge Advocate on a legal point, may record that they have

decided ir consequence of that opinion."¥*

From these clauses it follows that, strictly speaking, a British
Military Court i1s the final Judge of the law as well as of the facts of a
case, and that a Judge Advocate's summing up does not necessarily set out
the law on which the Court acted, although in practice his words carry a
very high authority.

It is not possible, therefore, in most cases, to divine the view cf
the Court regarding the precise human rignts prctected or vindicated by
trials of war criminals. This would preistiy remain tne case even if the
reasons of the court were always recorded, since thecse cowurts, following

the traditions of civilized Justice and observing the maxim nulla poena sine

lere, naturally try alleged criminals for breach of specific legal
provisions rather than for offences against more general principles.¥#

To say this 1s of course not to maintain that the Jjudges have been
concerned with legalities to the exclusion of princtples of justice, for
these latter have been embodied in the rules applied, In his summing up in
the Rhelne Airfield Trinl (Heinz Stellpflug and five others) by a British
Military Court at Osnabruck, 26-29 April 19&7, the Judge Advocate said:

"The laws and usages of war have developed out of the following
principles. The first is that the belligerent is Justified in

applying any amount and any kind of force necessary for the purpose of

war, and of course that must always be so. By that I mean force

* Ttelics inserted.

¥* Examples of the worst possibilities involved in teking the latter course
are provided by trials by the German Cowrts in which application was
made of an act of 28 June 1935, authorizing purishment for acts which
were onalogous to acts already punisheble by law; in determining whether
offences fell within the scope of this provision the Courts were directed
to apply "sound popular feeling". (gesundes Volksempfinden)

/necessary
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necessery for the complete submission of the enemy at the sarllest
poseible moment with the least possible expenditure of men and money.
The second principle is the mﬁintenance of humanity; that covers the
exclusion of all kinds and degfeeé of violence not necessary for the
purposes of war, and'wﬁich therefore ére not permitted under these
customs and usaces of war to the bel igerent. Thirdly, there 1s the
aim that chivalry shall still remain, chivalry which demands a certain
amount of fairness in offence and in defence, and & mutual respect |
between the opposing forces, That, Gentlemen, is what the observapce
of the laws and usages of war seeks to attein, a high standard.
"It is upon those principles that i1t has been held that it is
forbidden to kill or wound an enemy who, having laid down his arms or
having no longer any means of defence, has surrendered and fellen Iinto
captivity, having ceased - ond this 1s the important point here - to
resist. In that event it 13 the proper course, under these laws and
usages of wer, to teke him as a prisoner of war and grent him the
protection and custody to which he is entitled as & prisoner of wer",
A1l that is maintained in the present paper is that the Courts trying
wor criminals have not been called upon to view the cases beforc them for
the analytical angle required of one whose task is to determine how far
these trials protected or vindicated human rights. |

The literature deaeling with questions concerning human rights is vast
and cannot be said to provide any agreed catalogue of rights which can be
accepted for the purpose of showing whether and how far they have been
protected or vindicated in war crime triels. Lawyers, philosophers,
soclologists and psyéhologiats'are not agreed amon; themsdlves as to what
rights there are and in what sense they may be said to exist. These topics
have been the subject of lively discussion ever since the rise among the
Ancient Greeks of the Stolc school of philosophy, which held that legislators
should attempt to promote the freedom and equality of all men, to avoid
discrinination on account of race or sex end to discourage any oppression of
men by other men,¥*

Furthermore, it can be arpued that some commonly recognized rights
include others within their scope; thus, Dr. Jennings writes:

"The right to personesl freedom is a liberty to 30 much personal
freedom as is not teken away by law. It asserts the principle of
legality, that everything is legal that is not illegal. It includes,
therefore, the "rights" of free speech, of association, and of
assembly, For they agsert only that a man may not be deprived of his

e ————

* Sce the authorities quoted in Jurisprudence, by Edgar Boderheimer

(New York, 1940) page 109, footmote 1.
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personal freedom for doing certain kinds of acts - expressing opinion,
assoclating, and meeting together - unless in so doing he offends
ageinst the law. The "right of personal freedom" asserts that a man
rnay not be deprived of his freedom for doing any act unless in so doing
he offends against the law. The last is the genus of which the others
are species,"¥ |
A possible procedure open to the investigator would be to 1list the
human righfs commonly protected by the municipal laws of civilized states,
and to find how far these same rights have been protected by the trials of
war criminals. This approach would be made the easier by the fact that in
many countries, as has already been seen, the fundamentalArights of the
individual have been set out in a basic written Constitution. In an article
on The Rights of Man end Internationsl law,¥* by Dr, Edward Benes, the
following paragraph appears which seems relevent in this connection:

"In the course of the last war the American Institute of
International Law, in & meeting held in January 1916, passed a
declaration of the rights and duties of nations, in the prcamble to
which there were expressly lnvoked the municipal laws of civilized
nations such as the right to life, the right to liberty, the right to
the pursuit of happiness, the right to legal equality, the right to.....
proverty and the right to the enjoyment of the aforesaid rights, and
which demanded that these fundamentel richts should be stated in terms

of international law."

Yet in so far as the method suggested would involve the examination of
formal constitutional texts, and the extraction therefrom of certain
fundamental rights, it would not be without its difficulties. There are for
instance numerous provisions of international law which aim at securing the
right to a fair trial of persons under the temporary jurisdiction of a
belligerent. Article 30 of the Hague COnvention'provides that: "A spy
taken in the act shall not be punished without previous trial”; and the
‘right to feir trial may be thought to be protected on behalf of the inhabitant:
of occupied territory by_Artiqle 43; "The authority of the power of the
State having passed de facto into the hands of the occupant, the latter shall
do all in his power to restore, and ensure, as far as possible, public
order and safety, respecting at the same time, unless absolutely prevented,
the laws in force in the country". Agaein, Chapter 3 (Penal Sanctions) of the
Geneva Prisoners of War Convention of 1929 makes detailed provision for
ensuring that prisoners of war charged with offences apainst the "laws,
regulations, and orders in force in the armed forces of the detaining Power'

* Op cit pages 2U3-k.
*¥* Czechoslovael Yearbook of International Law, London l9h2, pege 3.
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shell be treatediin e Judicious manner (see later). Furthermore a considerable
section of this paper* is to be devoted to the right of an elleged war
criminal to a feir trial. Yet it is arguable that access to a fair triel is
not a right, but a means of sufeguarding other rights. Thus the United States
Constitution provides that no person shall "be deprived of 1life, liberty, or
property, without due process of law" (Fifth Amendment), ".....nor shall any
State deprive any person of life, liberty, or property, without due process
of law;" (Fourteenth Amendment). The phrase "due process of law" includes
within 1ts scope the idea of fair triel, but it is debatable, on the face
of the text, whether "due process of law" is regarded as constituting a
right 1n itself or whether it is regarded as & means of protecting "11fe,
liberty, or property." .

The United Kingdom Draft of an International Bill of Human Rights, #*
prepared for the conslderation of the Drafting Committee of the Commission
on Humen Rights of the United Natlons, though not a legal text, provides an
interesting parellel., The nrecmble to the suggested Bill includes the words:
"Whereas the Jjust claims of the State, which all men are under a duty to
accept, must not prejudice the respect of man's right to freedom and equality

before the law*** and the safeguard of human rights, which are primary and
abiding conditions of all Just govermment". Article 12 of the proposed Bill
provides that: "No person shall be held guilty of any offence on account of

ects or omissions which did not constitute such an offence at the time when
they were committed.” Yet the clearest and most diraect reference to the
right of fair trial appears as part of a draft resolution which, according to
the proposal of the United Kingdom, might be passed by the General Assembly
vhen adopting an Intermational Bill of Rights. This text suggests that
feir trial is classified as a means of safcguarding rights rather than es a
right itself: "The General Assembly expresses the opinion that humen rights
and fundamental freedoms can only be completely assured by the application
of the rule of law and by the mcintencnce in every land of a judicary, fully
independent and safeguarded against all pressure, asnd thet the provisions of
an Intcrnational Bill of Rights cannot be fulfilled unless the sanctity of
the home and the privacy of cérrespondence are generally respected and unless
at all trials the rights of the defence are scrupulously respected, including
the principle that trials shall be held in public and that cvery man is
presumed innocent until he 1s proved guilty'.

Whether & "right" is recognized as such or 1s regarded as a meang of

# Section E (The Rishts of the Accused at the Time of the Trial).
.* Llondon. H.M. Stationery Office, 1947.
¥* Jtalics inserted.
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safeguarding other rights is of no significance as long as 1t is maintained ir
practice, but it must be clear from the foregcing pages that anyone making
an investigation of war crime trisls from the point of view of the
protection or vindication of human rights, while deriving valuable guidance
from provisions of municipal law, must be left to some exteni free to
segregate and define for himself the relevant rights in the manner which he
finds most convenient for the purpose of arranging end anmlysing the material
with which he 1s confronted.
3. Var Crimes not Besulting in Violations of Human Rights

thile it is true that the vast majority of war crimes with which the

courts have been called upon to deal have constituted violations of human
rights, this has not invariably been so. Thus, in the Scuttled U-Boats Case*
held before a British Military Court &t Hamburg, on 12 and 13 Februery 1946, a
former Germen naval officer was condemned as a war criminel and sentenced
to imprisonment for a term of years for sinking two German submarines in
violation of the terms of the Instrument of Surrender of 4 May 1945, It could
herdly be claimed that his acts infringed the rights of any individual person,
Similerly, Kapltanleutnant Ehrenrich Stever of the Geruan navy was held
guilty of having committed a war crime by a British Military Couwrt at Harmburg
on 17 July 1946, because he scuttled the U-Boat, of which he was commander,
after the German Command had surrendered all naval ships to the Allied
Forces.

A different type of war crime which certeinly does not involve the human
rights of the living is that for which two Japanese, Jutaro Kiituchi
and Masaak Mabuchi, were sentenced respectively to imprisonment for
twenty-Live years and death by hanging, by a United States Military
Commission at Yokohama on 5 April 1946, They were held guilty of wilfully
and unlewfully committing "wanton and inhuman atrocities against the dead
body of a civilian American Prisoner of War in violation of the laws and
Customs of War"'. The sentences were confirmed by superior military authority.
An Australisn Military Cowrt sitting at Wewak on 30 November 1945, found
Takehiko Tazaki guilty of mutilating the dead and of cannibalism and
sentenced him to be hanged; the evidence showed that he had cut the body of
a dead Australilan soldier and eaten the flesh. The sentence, however, was
mitigated to one of five years' imprisonment with hard labour by superior
militery authority.
k. The Divisions of Chapter III

Perhaps a word should be said here in explanation of the division into

¥ Sce Var Crime Trial Law Reports, published for the United Nations Wer Crime.
Cormission by E.M. Statlionery Office, Volume I, pages 55-70.
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vhich Chapter III falls.%
Under the heading B. Legal Basis and Jurisdiction of War Crime Courts
other than the International Military Tribunals, there appeers, first, a

brief outline of the legal basis under International Law and under various
Municipal Law systems of war erime courts other than the Internaticnal
Mlitary Tribunals, The treatment of the legal basis under International
Lavw 18 not developed to any extent but appears in summary form, eince it is
not of major interest to readers of the present Report, It has been
thought convenient that the various Municipal Law enactments under which
the Courts have been set up and which regulate their procedure (and in scme
cases the treatment of such metters as the plea of superior orders) should
be next mentioned at this early point in the Chapter, together with a

brief indication of the types of Court involved.

Finally an attempt is mede to analyse some of the Jurisdictional
rrovisions contained .1n these enactments. Since nearly a score of different
legal systems are involved, however, end since in many instances the
provisions referred to are relatively complex, it has not been possible, in
the time available, to subject all of these provisions to a full enalysis,
Those Jurisdictional provisions which it has been possible to collect but
not to analyse are contained in an Appendix to Chapter 1TI. The contents
of this appendix are set out at the ead of the section on the legal basis
and Jurisdiction of war crime courts,

Under the heading C. Vioclations of the Rights of the Victims of Var
Irines appears the material which it has been possible to collect

concerning the oxtent to which violations of human rights have been
punished in war crime triels, This materiel is divided primafily according
to the type of victim, and the information sc classified 1s then sub-divided
ag far as possible according to the rights violated., The Section ends with
& note concerning the question of the natrouality of persons accused of
having committed war crimes.

The Section headed D, Spheres in which the Rigrhits of the Accused and
the Rirhts of the Victims may be said to have Conflicted at the Time of the
Offence is dlvided into a number of perts, in each of which an attempt is

rade to show how municipal enectments and judicial practice have struck the
telance between conflicting claims to tke Court's consideration. As might
te expected, most of these parts deal with the various defences raised in
ver crime triamls (the plea of superior orders receiving particular
sttention), but there are also a number of pages dealing with questions of

* See also the statement of Contents at the beginning of this Volume,
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complicity, that 1s to say the problem of how closely connected with the
war crime a person must be before he can be held liable himself as a war
troops which he did not order receives especially detailed attention.

Section E, The Rishts of the Accused at the Time of the Trial sets out
material relatinm to the rights of an alleged war criminal which guarantee
him o fair triel, as derived fromAan analysis of the laws and rules of the
different countries relating to the trial of war c¢riminals and from a study
of their applicetion in practice.

Only certain selected and especially important righte are dealt with,
and the section also contains, towards its end, an examination of certain

rules, dealing for instance with the types of evidence admitted in war
erimo trials, which aim at ensuring that the Courts shall not be so bound
by technical rules that the guilty shall benefit from the exceptional.
circumstances under which trisls are held and so slip through the net of
Justice. It is clear of course that the latter provisions indirectly
vindicate the rights of the victims of war crimes.

Tt should be added that this section on the rights of the accused
includes not only (as does the remainder of Chapter III) material geined
from an examination of the transcripts of trials conducted by courts other
than the International Military Tribunals at Nurnberg and Tokyo and of the
enactuents governing their proceedings, but also relevant information
derived from a study of the Charters of'the,International Military Tribumals,

Pinally, in F. Conclusions : such general principles as emerge from

the material contained in Chepter III as a whole are set out, and various
conclusions are drawn from the study of that material.

/B. THE LEGAL
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B. THE LEGAL BASIS AND JURISDICTION OF THE
COURTS TRYING WAR CRIMES OTEER THAN THE INTERNATIONAL MILITARY TRIBUNALS

I. LEGAL BASIS UNTER INTERNATIONAL LAW
1, Insofar as & Couwrt tries enemy nationals for war crimes committed
sgainst netionals of the country whose authorities have estabiished the
Court, the jurisdiction of the Cowrt is based on the undoubted right under
international law of a belligerent to punish, on capture of the offenders,
violations of the lawe and usages of war committed by enmemy nationals ageinst
the nationals of that belllgerent.
2, Insofar as such a Court tries enemy nationals for war crimes committed
against Allied nationals (or persons treated as such) other than nationals
of the country whose authorities have established the Cowrt, Jurisdiction
may be based on either ' '

(a) the general doctrine called Universality of Jurisdiction

over Var Crimes, under which every independent State has in

International Law Jjurisdiction to punish pirates and wer

criminals in its custody regardless of the nationality of the

victims or the place where the offence was committed; or

(b) the doctrine that a State has a direct interest in

punishing the perpetrators of crimee if the victim was &

national of an ally engaged in a common struggle against a

common enemy.

The doctrine called Universality of Jurisdiction, which has received
the support of the United Nations War Crimes Commission and is generally
accepted as sound, received exhaustive treatment by Willerd B. Cowles in an
article entitled Universality of Jurisdiction over War Ciimes (California
Law Review, Vol. 33 (1945), page 177), in which the learned author states:
"eevs When it i3 a matter of doing Justice in places where ordinery law
enforcement 1s difficult or suspended, the military tribunals of the
United States .... have acted on the principle that crime should be punished
because it 1s crime. They have no concern with ideas of territorial
Jurisdiction....No evidence has been found that any of the decisions Just

dlscussed were the subject of protest by the governments of the accused
pereons. Certain it is that in none of these United States cases 1s there
any evidence of a consciousness on the part of the courts of any duty not to
essume Jurisdiction.” The author then argued that "while the state whose
rationals were directly affected has a primary interest, all civilized
states have a very real interest in the punishment of war crimes", and that
"an offence ageinst the laws of war, as & violation of the law of nations,

is a matter of general interest and concern". He concluded that "every
/independent
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independent state bhas Jurisdiction to punish wear criminals in 1ts custody
repgardless of the nationality of the victim, the time it entered the wer, or
the place where the offence was committed".

3. Insofar as a Court trles enemy nationals for offences which do not
constitute war crimes stricto sensu (1.e. offences committed against other
enemy nationals or neutrals other than those treated as Allied nationals)
Jurisdiction may be based on the undoubted right under international law of
& belligerent, on the totel breakdown of the enemy owing to debellatio, to
take over the entire powers of the latter, including the power to make laws
and to conduct trials. Thus, by the Declaration regarding the defeat of -
Germany and the assvmption of supreme authority with respect to Germany, made
in Berlin on 5 June 1945, the four Allied Powers occupying Germany

assumed supreme authority.* The question whether or not the laws enacted
and enforced by the Allied Powers as & result of this act technically
respect the principle of nullum crimen sine lege, nulla poéna sine lege
does not effect the complete legality under intermational law of their

actions.*#*
L, Some few of the enactments which are set out later in the present
chapter®™ provide for the trial of traitors as well as the trial of war
criminals. Insofar as the Courts set up under such legisletion try persons
accused of treasonsble offences they are, of course, exercising the
Jurisdiction which any state has over its own subjects.

*II, LEGAL BASIS UNDER MUNICIPAL LAW

The legel basis under Municipal.Law of the various Courts, Commissions
and Tribunals set up to try alleged war criminals necessarily varies somewhat
from country to country, but. it is not possible at the present stage to
indulge in any extensive comparative study of the sources under Mumicipel
Law of war crimes Jurlsdictlon. It may, nevertheless, be of value to
indicate the relevant enactments and the type of courts to which, in each
country, war crime trials have been referred.

It is generally agreed that an alleged war criminal.is entitled to
trial by military cowrt, but this does not prevent his captors from trying
him by a civil court should they choose to do so. For this point of view,
the municipal ensctmenmts concerning the triel of war criminels fall into

% See, in this connéction, Professor Hans Kelsen, The Legal Status of
Germeny in American Journal of Internationel law, Vol. 39, nage 510.

#% Before the breekdown of the enemy, the belligerent commander has the
right, subject to Hague Convention No. IV of 1907, to lepgislate for tie
territories under his occupetion and so to provide for the punishment,
inter alla, of offences by one enemy national against another.

##%% See pp. 288-298, : B
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three categories, according to whether they (1) create new courts; or (ii)
refor ceses of alleged war crimes to a militery court for which legal
provision has already been made; or (i11) refer such cases to alreedy
exlsting civil courts.
The relevant United Kingdom and United States municipal provisions fall
fnto the first class. The French Ordinance of 28 August 1944, is an
oxample of the secornd, while the Norwegian enactments illustrate the third.
The Jurisdiction cf the British Military Courts for the trial of war
criminels is based cn the Royal Warrart dated 14 June 1945, Army Order
f1/45 as amerded. The Royal Varrant states thet His Majesty "deems it
sxpedient to make provisicn for the trial and puriskment of violaticns of the

lews and usages of war" ccmmitted during any war "in which he has been or

may be engaged at ary time after the 2rd September 1939." It is His
YaJesty's "will and pleasure" that "the custcdy, trial erd punishmwent of
psrsons charged with such violations of the laws and usages of war" shall

be poverned by the Fogulations attachcd to the Waerrant. The Royal Warrant is
tased on the Royal Prerogative, which, in English law, 1s "nothing else than
the residue of arbitrary authority which at any given time is legelly left

in the hands of the Crown" (Dicey's definition).*

The United States Militery Commissicns are an old institution which
existed prior to the Constitution cf the United States of America. They have
been doséribed as the American Common Law War Courts. They were not created
by statute, dut are recognized by statute law. Whereas the British Royal
Warrent of 14 June 1945, has made regulations for the trial of war criminals
for all British Military Courts in all theatres of operations and in all

* See also pp. 284-5 of this Report and pp. 105-10 of War Crime Triel Law
Renorts published for the United Nations War Crimes Ccmmission by Hirs
Ilnjosty's Statlorery Office, London, Vol. I. The constitutionality and
lerality of the Royel Varrant and of its individual provisions have so
far not been challernged in any British Superilor Court as have its
fmorican counterparts, the orders cf the American executive authorities
appointing Militery Commissicns for the trilal of war criminals under the
law of the United States. The latter have been reviewed by tine Supreme
Court of the United Stetes in the so-called Saboteur Case, e¢x rarte (uirin
end others (1942) and in the cases re Ynmnshita (1946) and In rs Fomma
(10L€). Regulation 6 of thc Royal Warrunt statca oxplicitly tket the
accused 1s not entitled to object to the President or any memter of the
Court or the Judge Advocate, or to offer any special plea toc the
Jurisdiction of the Court.
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territories under the jurisdiction of the United Kingdom Government and armed
forces, the United States authorities, on the other hand, have made different
provisions for different territories, namely for the Mediterranean, European,
Pacific and China Theatres of Operations /pp. 203-6).%

Provisions similar to those contained in the Royal Warrant have in the
Commonwealth of Australia bepn made by an Act of Parliocment (Wer Crimes Act,
1945, No. 43/1945), and in the Tominion of Canada by an Order in Council,
made under tke authority of the War Measures Act of Caneda, and entitled The
Wor Crires Regulations (Canade) (P.C. 5831 of 30 August 1945; Vol. III, No. 1,
Canadion Var Orders and Regulations). The latter were re-enacted in an Act

of 31 August 1946. The Canadian and Australian war crime Courts are, like
the British, Military Courts.¥t
The competence of French Military Tribunals to try war criminals, apart

from those sitting in the French “oue of Germany, is based on “ie Ordinance
of 28 August 194L##* concerning the suppression of war crimss, which, by
virtue of Article 6 therscf, is aprlicable not only to Metropolaitan France
but also to Algeria and the Colonies. |

The first paragraph of Article 1 of the Ordinance provides that persons
guilty of offences under the Ordinence shall be tried by French military
tribunels in accordance with the French laws in force. Triels held by virtue
of the Ordinance have taken place before Permenent Militery Tribunals and
Military Appeal Tribunels, for which legal provision already existed befcre
its enactrent for the trial of offonces by French military perscunel.
Article 124 of the Code de Justice Militaire states that: "In time of wer
there shall be at least cne Permanent Military Tribunal in each military
region; the seat of this Militery Tribunel shall, in principle, be the chief
town of the Military reglon ...,"##e%

The necessary starting point for a study of Norwegien law relating to the
tricl of war criminels is the law of 13 December 1946 (No. 1l4) on the

# Yor further detalls regarding the Legael Besis of the United States
Military Commission see VWer Crime Trial Law Reports, Vol. I, pvp. 73,
75, T6-79 and 111-113.
** See also pp. 284-6.
#%% For which see p. 137.
FHHH

It is intended to include in War Crime Trial Law Renorts, Vol. III,
an Annex dealing with French Law Concerning Trials of War Criminals
bty Military Tribunals and by Militery Courts in the French Zone of
Germany .
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Punishment of Forelgn War Criminals, the text of which differs only in one
miror respect relating to punishment from that of & Provisional Decree of
the same subject dated 4 May 1945. In promulgating the Provisicnal Docree,
the Norweplan Govermment 1ln London acted in accordance with the resolution
adopted by the Storting at Elverum on 9 April 1940,* and with § 17 of the
Norweglen Constitution, which provides that: "The King may make or repeal
regulations concerning commerce, customs, trade and indusiry ard police;
they must not, however, be at variance with the Comstitution or the laws
pessed by the Storting ...l They shall operate provisionally until the next,
Storting." The Law was passed by the Storting on 12 Lecember 1946, and was
sanctioned by the King on 13 December 1346. Paragraph 1 of the Law reads
as follows:

“Acts which, by reason of their character, come within the

scope of Norwegian criminal legisletion are punished according

to Norweglan law, if they were committed in violation cof the laws

and customs of war by enemy citizens or other aliens who were in

enony service cr under enemy orders, and if the sald acts were

committed in Norwey or were directed against Norweglan citizens or

Norwegian interests."

One result of the words "are punished according to Norwegian law" 1s
that Iin Norway no special Courts, military or otherwise, have been set up to
try cases of alleged war crimes. Such proceedings are brought before the
ordinary Courts of the land.**

The conducting of !ar Crime trials beforc the Danish Civil Courtsgi##
is provided for in the Punish Act of Parliament of 12 July 1946, on the
Puniskment of War Criminals, while the Belglan Law of 20 June 1947, relates
to the corpetence of Belplon Militery Tribunals in the matter of war

erimes¥i*,  Other relevant Belgian enactments are the Decree of
5 August 1943, and the Act of Parliament of 30 April 1947.

A law governing the Trial of W.r Criminals was enacted by the Chinese
Authorities on 24 October 1946; Article XIV of this law provides that:

* This resclution gave the Norweglan Govermment full power to teke
any steps and to meke any decislons which they might find necessary
under war-time conditioms.

#** See pp. 137-8.
%% Jee p. 139.

He see p, 288,
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"Article XIV. War crime cases shall be within the Jurisdiction
of the Military Tribunals for the T.ial of Yer Criminals, attached
to various Military Organizations by order of the Ministry of
Defence.."*

For a study of the Jurisdiction of the Netherlands Courts trying

alleged war criminals, the relevant enactmenis are the Extraordinary Penal
Law Decrec of 22 December 1943 (Statute Book D. 61) and the Decrees of
22 December 1943, (Statute Book D. 62) and of 12 June 1945, (Statute Book

F. 91) by which five special courts and 2 special Cour de C.ssation were

set up having Jurisdiction over the crimes to which the Extracrdinary Penal
Law Decree is applicable. .These courts are composed of military and
civilien Judges.#*

The Low of 2 August 1947, of the Grand Duchy of Luxembourg provides
for the trial of alleged war criminals in Luxembourg by a specially
established Var Crimes Court, which, according to Article 20 of the Law,

is to have a mixed civil and military composition,¥¥¥ .

The Jurisdiction of Polish Courts trying war c¢riminals and traitors

is based on verious decrees, of which the consolidated texts were
promulgated by the Polish Minister of Justice on 31 October and

11 December 1S46 (see officiaml Gazette of the Republic of Poland

17 November 1946, No. 59, Item 327 and 15 December 1946, No. €9 Item 377).
Polish trials of war criminals and traitors are held before civil courts,
including a specially esteblished Supreme National Tribunal.¥¥*¥%

A Yugoslav Law of 25 August 1945 governs the triel of war criminels

and traitors by Yuzoslav Courts. Such offences are tried by either civil

or military courts, according to the provisions of paragraphs 1 and 2 of
Article 14 of the law: ,
"(1) Criminal acts under this law are tried in the first instence by
the Peoplce's County Courts, or in the case of military persons, by
military courts. .
"(2) In particularly importent cases, crinminal cases under Article 2
of this Law are to be tried by the Supreme Courts of the federative
units, or if the act is of general state significance by the Military
Bench of the Supreme Federal Court, or otherwise, by the Supreme
Federal Court, '

See page 286.
See vage 1hb.
See page 139.
See page 294,

iiit*

See e 295.
rag /Provigions
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Provisions for the trial of war criminals and traitors in
Czechoslovakia was made by Decree No. 16 of 19 Jume 1945, of the President
of the Czechoslovak Republic, Law No. 22 of 24 January 1946, of the
Provisional Natlonel Assembly of the Republic, Law No. 245 of
18 December 1946, of the Constituent National Assembly of the Republic, and
Decrees Nos. 33/1945 and 57/19&6 of the Sloveak National Council. Such trials
vere to be held before apecially appointed People's Courts,*

Trinls of elleged war criminals in Greece are held in accordance with
the Constitutional Act 73/1945 (Government Gazette page 250), before
elther the Special Court Marticl in Athens of mixed military and civilian
compesition or Courts Martial of entirely military composition,

Apart from the British and United States Military Courts and
Cormissions which have been established for the trial of alleged war

criminels in Germany (for instence at Wuppertal and Hemburg in the British
Zone and at Dachau in the United Stotes Zone) several systems of Military

Government Courts have also been set up, in the various zones, with power

to try war crimes end other ofilonces.

Proclamation No. 1 of Cencral Eisenhover, acting as Supreme Commander

of the Allied Expeditionary Force, provided in Section II:

‘ "Suprdme legislative, Judicial end executive authority and

powers within the occupied territory are vested in me as Supreme
Commender of the Allied Forces ond as Military Governor, and the
Mdlitary Government 1s established to exercise these powers under my
direction. £11 persons in the occupied territory will obey immediately
and without question ell the enactments end orders of the Military
Government. Militery Government Courts will be established for tke
punishment of offenders. Resistance to the Allied Forces will be
ruthlessly stemped out. Other serious offences will be dealt with

severely, "**

In his Ordinance No. 2, General Eigenlower, again acting as Supreme
Cormandor, established Military Government Courts for the parts of Germany
occupied by the western ’llies. He also issued Rules of Procedure of
Militery Government Courts, and, further, Ordinance No. 1 (Crimes and
Offerces ) . #*#

In the Decleration regerding the defeet of Cermany and the assumption
of supreme authority with respect to Germeny, made in B-rlin on

* See page 291.
Jtallics inserted

¥ Tre date of Promulgation of Ordinancés Nos. 1 and 2 was
18 Sentember 1944. See also page 298.
ntember 19 rag /5 June 1945,

¥
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5 June 19&5,* however, the four Allie@ Powers occupying Germany assumed
supreme authority over Germeny. By the establishment of the Allied Control
Council the saone Allies set up a body which was to have supreme authority
over "matters affecting Germany as a whole',

The Declaration states, 3§§gg,gl3§, that:

"The Representative of the Supreme Commends of the United Kingdom,
the United States of America, the Union of Soviet Socialist Republics
and the French Republic, hereinafter called the "Allied Representatives',
acting by authority of thelr respective Governments and in the interests
of the United Nations, accordingly malie the following Declaration:

"The Governments of the United Kingdom, the United States of

America end the Union of Soviet Socielist Republics, and the

Provisional Goverrment of the French Republic, hereby essume

supreme authority with respect to Germany, including sll the

povers possessed by the German Government, the High Commend and
any state, municipal, or local government or authority. The
assumption for the purposes stated above, of the said authority
and powers does not effect thc annexation of Germeny,"
Articles I and II of the Proclamation No. 1 establishing the Allied
Contrel Council run as follows:

"I. As announced on 5th June, 1945, supreme authority with
respect to Germany has been assumed by the Governments of the
United States of America, the Union of Soviet Socialist Republics,
the Urited Kingdom, and the Provisional Government of the French
Republic.

II, In virtue of the supreme authority and powers thus assumed
by the four Governments, the Control Council has been established
and supreme authority in matters affecting Germany as a whole has been
conferred upon the Control Council."

Section IITI of Proclamation No, 1 of the Control Council provides as
as follows: |

"Ainy military lews, proclamations, orders, ordinances, notices,
regulations and directives issued by or under the authority of the
respective Commanders-in-Chicf for their respective Zones of
Occupation are continued in force in their respective Zones of
Occupation."

Stortly after the ﬁeclaration of Berlin, the British, United States,

French and Russian Zones were brought into being and the jJurisdiction of

% Britich Command Peper (1945) 66U48.
TRLIER e por (19 ' /Gereral Eisenhower
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gencral Eisenhower as 'Supreme Commander over the western occupied
territories came to an end.

When, ‘after the Berlin Declaratiom of 5 June 1945, General Eisenhower,
in Lls capacity of Commender-in-~Chief of the American Forces in Europe, took
over the administration of the American occupation zocne, he made a
proclametion stating inter alia, that, all orders by the Military Goverrment,
including proclametions, laws, regulations and notices given by the
Supreme Commander or on his instructions, remained in force in the American
ocCufation zone unless repealed or altered by the Commander-in-Chief
himself. The Military Goverrment Ordinance No. 2 and the Rules of

Procedure in Militaiy Goverrment Courts are, therefore, the basis of
Military Government Courts established in the Americen zone of occupation.
Similarly, Ordinance No. 4 (Confirmation of Legislation) of the
British Zore, runs as follows: .
Yyhereas on 1hth July, 1945, the Ccmnmander-in-Chief of the .
British Zone of Control assumed £ll authority and power theretofore
' posseséed and exercised by the Supreme Commander Allied
Expeditionery Force within the British Zone, NOW IT IS HEREBY ORDERED
as follows:
| Article I
1, A Military'd6vernment Proclamations, Ordirences, Laws, Notices,
Regulations and other enactments and orders and all smendments
- and modifications thereof issued by or under the authority of
the Supreme Ccmmander Allied Expeditionary Force and effective
within the British Zone of Control on lkth July, 1945, are hereby
confirmed and (subject to the provisions of Article II hereof)
will continue in force throughout the British Zone until repealed
or amended by or under the authority of the Commander-in-Chief of
the British Zone of Control,
S Article IT
2. A1l tke enactments mentionoed in Article I hercof shall where the
context so requires or admits be read and construed as if
throughout the expression "Commander-in-Chief of the British Zone
of Control' were substituted for the expression "Supreme
Cemmarder Allied Expeditionary Force".
‘ Article IIT
3. The British Zone of Control is thet portion of Germuny which is
occupled by the forces serving under the command of the
Commander-in-Chief of the British Armed Forces of Occupetion in
Germany. It does not include the British Sector of Berlin.”
/Militery
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Military Goverrment- Courts continued, therefore, to operate in the
British Zone as under Ordinance No. 2 (with amendments) until 1 January 1947,
‘when under Ordinance No. 68 they were replaced by & system of Control
Commission Courts¥,

A French High Commend in Germany was .created on 15 June 1945, and
Ordinance No. 1 of 28 July 1945, of the French Commander-in-Chief, which
wvas thus enacted after the Berlin Declaration>and_arter the emergence of the

four Allied Zones, meintained in force the two Ordinances of the Supreme
Allied Commander referred to sbove. ' This brief account of the legal history
of the French Military Government Tribunals is repeated in the Preamble to
Ordinences Nos. 20 and 36 of the French Commander-in-Chief, which make
" provisions regarding the Jurisdiction of Freunch Milifgry Government
Courts, ¥ . . _
On 20 Dccember 1945, Law No. 10 (Punishment of Persons Guilty of War
Crimes, Crimes against Peace and ageinst Humanity) of the Allied Control

Council came into force; its purpose, according to its preamble was "to
give effect to the terms of the Moscow Declaration of 30 October 1943, and
the London Agrecment of 8 August 1945, and the Charter issued pursuant
thereto and in order to establish a uniform legal basis in Germany for

the prosecution of war criminels end other similar offenders, other than
those dealt with by the International Military Tribunal."

Law No. 10 reaffirms the right of the Commander-in-Chief of éach Zane
to establish within his zome.tribunals for the punishment, inter alia, of
war crimes. Article III thereof provides that:

"l. * Each occupying authority, within its Zone of occupation,
(a) shall have the right to cause persons within such zone
suspected of having committed & crime, including those charged
with crime by one of the United Nations, to be arrested.....
(b) srall have the right to cause all persons so arrested and
charged, and not delivered to another authority as herein
provided, or released, to be brought to trial dbefore appropriate
tribupsl.....

2. The Tribunal by which persons charged with offenges hereunder

shall be tried and the rules and procedure thereof shall be determined

or desipgneted by each Zome Commander for his respective Zone, Nothing
herein 1s intended to, or shall impair or limit the Jurisdiction or
power of any court or tribumnal now or hereafter established in any

* See pages 135 apé 298-9,
¥ Sce page 299-300.
/zone
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zone by the Commender thereof, or of the International Military

Tribunal established by the lLondon Agreement of 8 August. 1945.,."

The effect of Law No. 10 within the Zones of Germany must now be
traced. By Article 1 of Ordinance No. 36 of 25 February 1945, the French
wone Commender has simply bestcwed upon the existing Military Government
Couwrts in the French Zone Jurisdiction over the offences set out in
Article II of Law., No. 10.*

Ordinance No. 7 of the Military Govermment of the United States Zone
of Germany, which became effective om 18 October 1946, provided, in the
words of its Article I, for "the establishment of Militery Tribunals which
skall have power to try and punish persons charged with offences recognized
as crimes in Article II of Control Council Lew No. 10, including
conspiracies to commit any such crimes.” Article II (a) of the Ordinance,
as will be seen presently, referred to Law No. 10 as one of the legal
sources from which the power to promulgate the Ordinance arose.®* It is
in pursuance of this Ordinence that the Militery Tribunals were set up to
conduct the trials commonly referred to as the "Nuremberz Subsequent
Proceedings" .##* According to the Openins Speech of the Prosecution in one
of thése trials, that of Josef Alstotter and fifteen others, Ordinance No, 7T
vas enacted "for the purpose of implementing Law No., 10 of the Allied
Control Council for Germany, and to carry out the purposes therein stated"”.

Ordinance No. 68 of the British Zone of 1 January 1947, set up a new
system of Control Commissicn Courts; Law No. 10 15 not directly referred to
in this Ordinance, but paragraph 3 of the latter includes within the
criminal offences which Control €ommission Courts stall have jurisdiction
to try: "All offences under any proclamation, law, Ordinence, Notice or
Order issued by or under the authority of the Allied Control Council for
fermany in force in the Britlsh Zone, '###%

* See page 300,
¥  Ses pape 301,

#% These Trials are the following: Case No. 1 Trial of Kar: Brandt and
twenty-two others, Case No. 2, Triel of Erherd M!1lch, Case No. 3,
Trial of Josof AltstSiter and fifteen otders, Case No. 4, Trial of
Oswald Pohl and seventeen others, Case Wo, 5, Trial of
Friedrich Flick end five others, Case Ne. 6, Trial of Carl Krauch and
twenty-two others, Case No. 7, Trial of Wilkeln List and sleven
others, Case No, 8, Trial of Ulrich Greifel: nnd thirteen others,
Case No, 9, Trial of Ctto Oblaricrf and twealy-three cllers,

Case No. 10, Trial of Alfried Krcupp von Eokierurd Halbach and eleven
ogiers, Case No, 11 Triel of Ernst von Woizsacker and eighteen
(o) ers. -

H&t See page 299.
/III. TEE
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IIY., TEE JURISDICTION OF WAR CRIME COURTS
1, Genoral Remarks
Oad time allowed, those provisions of the enactments mentioned above
which define the jurisdiction of war crime courts could have been made the
subject of considerable comparative analysis and classificatlon. Such
provicions are of first-rate importance to the study of the protection of

humen rishts since they determine which types of offenders can legally be
tried before the courts governed by them, The provisions referred to are
contained, however, in more than twenty different legal enactments and
some are quite complex in character. It has not been possible therefors
to subject them to the analysis which they descrve, yet they all call for.
some kind of treatment. Vhile it has only been possible under the
circumstences to make a limited.number of remarks of a more general nature
rererding them, it has nevertheleas been thoucht of use to make a
collection of such jurisdictional provisions as a basis for discussion and
thought, Some of these provisions are therefore quoted in the following
vazes, where an attempt is made to demonstrate end discuss the prevalling
Continental legal approach to war crime trials. The remainder are set out
in -an Appendix to this chapter, the contents of which are shortly set out
below, %
2, The French, Norweplan, Danish, Netherlands** and Luxembourg Prcvisions:

The Ccntinental Legal Anvroach to WVar Crime Trials

It is roieible to discern o difforence botweon the Anglo-Jaxon and
tho prevailing Continental legal approach to the punishment of war
criminals, and the French, Norwegian, Danish, Netherlands and Luxembourg
provisions may be used to demonmstrate the latter.

Tho first peragraph of Article I of the French Ordinance of
28 August 1944, for instance, reads as follows: "Enemy nationals or agents
of other than French natlonality who are serving enemy administration or
interests and who are gullty of crimes or delicts committed since the
beginning of hostilitles, either in France or in territories under the
authority of France, or against a French national or a -pérson under French

protection, or e rerson serving or having served in the French armed forces,
or o stateless person resident in French territory before 17 June 19%0, or
a refugee reslding in Froench territory, or against the property or any
natwral persons enumerated sbove, and against eny French cofporaté bodies,
shell be tried by French Military Tribunals in aceordance with the French
laws in force, and accordins to the provisions set out in thg present

* See page 1lhl,

** Soe page 1uk. /Ordinance
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Ordinance, wlhere such cffences, even 1f committed at the time or under the

pratext ¢l aa existing state of war, arn not Justified by the laws and

cucioms of wae."¥ When a French Military Tribunal tries an alleged war
crinianl, thue judges docide first whether a provision of tho Trench
Criminal Code hes been viclated ard, only secondly, whetlhier this breech
wag Justified by the laws and custcms of war,

Again, the Norwegiaa attituds towarés the trectuont of war criuinals
follows the general Continental practice ty stressing that, before
puniskhmert of any Individusl cffender becomes legal, he must be shown to
have offenced ageinst scme specific provision of Norweglan munlcipel law
a8 well as agalnst the laws and usages of war. The Norweglen approech 1s
shown in the first sentence of Article 1 of the Law of 13 December 1946
(No, 14): ™Acts which, by reason of their character, come within the
scope of Norwerlan criminal l.gislation are punished according to

Worweglan lew, if they were committod in violation of the laws and customs

of wor by enery citizens or other aliens who were in enemy service or under
enewy crders, end 1f the said acts were committed in Norwey or were
directed against Norwegilan citizens or Norweglan irterests..,."#¥

A comuentary of the Norweglan Ministry of Justice ani Police ‘which
explained thé provisidns of the Law claims that this attitude is the seme
as that adopted in the Moscow Declaration, which provided that war
criminels other than majJor war criminals were to be trled and punished in
accordance with the laws of the liberated countries., The Ministry, quoting
Artizle 96 of the Norweglan Constitution: "No one may be ccnvicted except
according to law, or be punished except according to Judicial serntemsa...",
then gbes on to state that: "Ncoweglan courts can only inflict punishment
eccording to provisions of Norweglan civil or military law, Tke principle
laid down in Article 96 of the Constitution must be interpreted in this
comection so as to meke an arbitrary application of en undefined provision
of intermational lew inadmissible., 1In Norway,' international law is not
incorporated into national law as an integral part, as is the case in
veriocus forelgn legal systems. Before a rule of substantive interaational
lav can bte applied by Norwe_ .n courts, it must be incorporated into
Norweglan national law by a speclel act. A clear example of this i1s
Article 92 of our military criminal code, which fixes the punishment for a
typical wer crime committed by enemy soldiers. The pe.ré.graph is based on
the international regulations which are to be found in the Geneva Convention
of 1829, regarding the treatment of sick end wounded: e¢2. Article 23f of
the Hague Regulations,"

¥ Ttalics inserted.

¥ TItalics inserted. /1t 1is to
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It is to be notcd, however, that a Rorweglan Court is not precluded
from seatcuciry a war criminal +o death bty the fact that the mumicipal
enactuent enshlirg the cupreme penalty to be exacted for his offence wes
not pussed uwubil afver the coumission thereof. Accordingly, Judgment went
egainstKarl fans Hermann Kiingze when he appealed to the Suprcme Court of
Norway against his being condemned to death as a war criminel by the
EZidsivailag Lagzannsrett (Court of Appesl), on 8 December 19i4t5. Coumsel
for Klinge clainad thet the Lapmunnsrett had unjustly applied the
Provisionzl Dscree of 4 May 19L5* undsr which the sentence of death was
permicsibls; as the crimes for which the defendant had been convicted had
been commitied before the passing of thuat Decrse, the punisiment should
have been restricted to the limits sst by Articles 228, 229 and 62 of the
Civil Criminal Cods, accordiag to which the death sentence could not have
been passed; his argument wes based on Article 97 of the Norweglen
Constitution, which provides that: "Ho law may be given retroactive effect.”
On 27 Fehruary 1946 , however, for various reasons a majority of the Supreme
Cowrt Judges rejected these arguments,it*

Similaerly, Article 1 of the Danish Law of 12 July 1946, on the
Punishmert of War Criminals provides that: "If a non-Dan.sh subject, being

* Tiis was tze predecessor of the Law cf 13 December 1946, end made, on
thls point, the same provi._oms, '

¥* The examinstlon of Klinge's appeal involved the Judges in an interpretatics
of one of tho most fundamental provisions of the Norwegian constitution,
It was perhapns in the circumstences irzvitable therefore that"
interesting arguments bagsed on principles of Justice and public policy
shouid have been ralsed. Thus, Judge Skau poiuted out that
circumstanicos 1like those facin% the Court could not have been foreseen
when the counstitution was drafted, and expressed the opinion that it
seemed arezsconable that provislons made for the protection of the
commmity could be relied upon bty an enomy of the same community. To
allow such & plea to be put forvard by foreign war crimirals would be
a violation of the high prianciples which were the foundation of
Article 97 and the clalm for justice which it supported, Judge Holmboe,
on the other hand, clearly regarded Article 97 of the Constiiution as
& soefepuard against despotism, whose full effact wus worth preserving
even if complete Justice would, in consequence, not be dome in the
prosent case 1n so far as Klinge would be punished too leniexntly,
Judge Larssen sald that the acceptance of the view of the minority
anong the judges would offend the natural sense of Justice,

Judze Schjelderup and Jucee Larssen seem to have considered it
correct to interpret the word "law"” in Article 97 as including the laws
and customs of war as well as Norwegian lew, in cases like the one
before the Court. TFor a full account of the trial, see Vclume III of
"7 Crime Trisl Law Repor*s, to be published for the United Nations
wix Crimss Commission by H.M. Stationery Office, London, pages 1

et seq.

/in the
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in the service of Germany or serving under onc of Germeny's alliles, has
iarringod the ruies and customs of intermational lew governing Occupation

ad Yar gnd hos pesformed, in Dearark or to the detriment of Denish

interests, gnv @eed nuniszable psr se in Danish law, an acilon can be

brought egainst auch person in respect of tha crime committed and a
purishwent inposed in a Denish Cowrt in pursuance of this Acs."*

Articly 1 of the Law of 2 August 1947, on the suppressioci of war
erimss, of the Grand Duchy of Luxemhourg provides that:

"faents of other than Luxembourg netionality, who are guilty
cf crimes or delicts falling within the compstence of the
Luwzadourg tribunals and which were committed arter the outtreak
of hoptilities, if these off nces were committed at the time or
under the pretext of the state of war and wers not justified by
1o _laws and customs of war, whether such agents were captured
within tae Grand Duchy or on enemy territory or whether tke
Govermmont secured them by extredition, shall be prosecuted
before a liar Crime Court end tried in eccordsnce with the
Luzembowry lavs in force and with the provisions of the present

lay,"'#

The Anglo-Saxon legal apprcach to war crime trials has beer a little
different in tnis re‘spect.** Instruments such as the British Royal Warrant
or the United States Theatre Reguletions and Directives, which have
validity in the respective municipel legal smstems, have provided in
general terms thut the Courts operating under them shall have Jjurlsdiction
over war crimes, but the practice of these Courts, in so fer as they try
ver crimes siricto gensu, is to require only that a breach of the lcws and
usagos of war must be shown, An enactment governlng such a court may
¢ometimes attempt to define the scope of the term "wer crime", exd further,
the provisions of municipel law are often quoted, as arslogies, by Coursel,
and in Britisk trials by the Judge Advocate or Legal Member, but tre
violation of any set of legal rules other than the laws arnd usages of war
(possibly es interpreted in tke enactment) need not be shown,

3. Comments on the "Continertel Approach”

(1) It will be seen that for an cffence to be punishable umder, for
irstance, the French war crimes law it must be shown to have violeted not
only the laws and useges of wear but also the relevant municipal laws, While
the Jurisdiction of courts set up under such laws as the French Ordinance
cannot (in theory at least) e -ider than that of courts, like the British

* Ttalics inserted.

** gee pages 284-7,
/Militery
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Military Courts, which are simrly empowered to try violations of the laws
and ucaeges of war, it can certainly be narrmcwer than that Jurisdietion.

That this possibility is nct a merely theoretical one was shown by
the successful appeal to the Cour de Ceassation of Hugo Grunsr, ex- _
Kreisleiter ¢f Thann, against the sentence of death passed on him (as on
Rcbert Wagnér, ex-Gaulelter of Alsace, end others) by the Permanent
Militery Tribtunel at Strasbourg, which sat from 23 April to 3 Mey 1946.

Gruner was charged and found guilty on 3 May of the premeditated
murder of four British mrisoners of war on Germen soil, despite the plea
put forwvard on 23 April by his Counsel that the Tribunal lacked jurisdiction
since the acts had not been committed either in Frence or in territory under
the suthority of France or against or to the prejudice of eny of the
persons mentioned in the farst paregraph of the Ordinance of 23 August 9Lk,
The Tridunal hed rejected this ergument, stating that, under Article 177
of the Code de Justice liilitaire, the decision on the question whether an
offence ccmes within the Jurisdiction of a Military Tribunel and the
authority to commit the trial to such Tribunal rests with the juge
d'instruction; the Orders fc:* Triael issued by the juge d'instruction
(ordonnances de renvoi) have the same effect as Orders for Triel issued by
the Indictments Divicion of the Court of Appeal (arré%s de renvoi). It _
is an esteblished principle that the "arret de renvoi" issued by the Court
of Apreal is congtitutive of the jJurisdiction of the Court to which it
commits the ccse for triel. The seme principle epplied to the Order for
Triel issued by the Juge d'instruction where such Order replaces the
decision of the Court of Appeel. No reply lying ageinst the Order
of the juge d'instruction of 6 April 1946, it had become finel.

In its judgment of 2k July 1946, the Cour de Cessation, efter quoting
the provisions of the first poregraph of Article 1 of the Ordinence, pointed
out that the Tribunal's decision of 3 May 1946, stated that Gruner was, by
the answers made to the gquestions Nos. 146 to 153, declared guilty of four

acts of voluntery homicide, each specified by questions Nos, 31-38 in the
following terms: "Is it proved that on the Tth October, 194k, at
Reinwriler (Baden) a hcmicide was voluntarily committed egeinst the

person of an Bnglish prisoner of war of unknown address?" "Did this murder
immediately precede, aoccuapany or follow the murder set out in the
question?"

The crimes set out in t¥~ cherge against Gruner were shown by the
enswers made to the ebove-mentioned questions to have been ccomitted in
Germeny ageinst the persons of soldiers of an Allied army and were not
among those which, according to the terms of the Ordinance of 28 August 194,
could be prosecuted before French Military Tribunals and tried according

to French lews.

Jows o0 ==
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It followed thet, In apr”:"ing to Gricer provisions of the said
Ordinance, the decision which was challenged violated these provisions and
ted no lepal basls,

The Court ¢uashed the ruling of 23 April 1946, which rejected the
srguments of Grunoer based on lack of competenée, together with the Judgment
of 3 May 1946, as far as 1t related to Gruner.

Since the acts contalned in ti.. charge against Crumer did nol fall
vithin the Jjurisdiction of the existing French Oourts, the Court stated
that & refsrence back for re-trial was not possible and that Grurer was
to be freed if he was not detained for another reason or required by an
Allied authority.

It would seem, on the other hand, that Gruner's offence wculd have
fallen within the jurisdict.on, for imstance, of the Norwegian Courts,
After the sentence elready juoted,* Article 1 of the Norwegian Law of
12 December 1946 (No. 1k) continues:

) "In accordance with the terms of the Civil Criminal Code,
Article 12, peragraph 4, with which should be read Article 13,
paragrapts 1 and 3, the above provision applies also to acts
committed abroad to the prejudice of Allied legal intorests or of
interests vhich, as laid 2own by Royal proclamation, are deemed
to be equivalent thereto,'##

* GSee pages 136-7,

** The provicions of the Civil Crimiral Code gquoted in the text above
run as follcws:

"Article 12, Norwegian Criminal Iaw, except when otherwise srecified
or lald down by agreement with & foreign country, is applicable to

acts which have been committed..cecesee

(4) eabroad by a foreigner when the act either:

(a) 1s included amorng those dealt with in the following
Articles of this law: (Here follow a series of peracgrepa
rumbers), or,

(b) 1s a crime which is also punishable according to the
municipal law of the country in which it was committed
provided that the defendant's temporary or permanent
domicile 1is Norway.

Where the punishability of the act is dependent on or influenced by
an actual or premeditated result, the act is comsidered to kave been
connitted both where the act was actually committed and vwhere thre
rcesuit took place or was intended to take place.

Article 13. The prosecution of crimes mentioned in Article 12 (4)
can only be carried out according to Royal decision,

Whenever a person is prosecuted in Norway for an act for
vhich he has already been presecuted in another country,
the punishment already r "Zered nust, as far as possible,
be deducted from the new term cf punlahment.”

/The Norveglan
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The Norwepian Ministry of Justice ard Pclice in its explanatory
memorandur* stated that the reference to Allied legal interests had been
izcluded in the prcposed law in order to make it clear that it would be
wlthin ths co.petence of Horwsgian Ccurts, where desirable, to try alleged
war criminals for offeices against the laws and customs of wer cormitted
in Allied Ccuntries,

Theze seens no reason why tlie same would not apply to offences against
the laws and customs of wer committcd against Allied nationals in Cermary,

(11) T4ae reoquirement laid down by the French ard Norweglan war crimes
enactments, amcng others, to the effect than an alleged war ‘crime must be
skown to have offended not only the lews and usages of war but also
municipal law, is not without its accompenying difficultles, It has alrcady
boen seen** that Klinge was enabled thereby to claim that the retroective
epplication of *he Ordinance under which ke was sentenced to death was
conirary to a more fundamental docuxent having validity in the municipal
law of Noiwsy, namely the Norwegian Comstitution. A minority of Jjudges
of the Supreme Court indeed voted in favour of his appeal,.

A more geuneral difficulty, hovever, arises out of the need cn the part
of the legislator to see to 1t that the municipal law is supplemented, where
necessary, in'order to ensure that the provisions of that law are wide
enough to pro&ide ageinst those war crimes, as the term 1s understood in
current legel thought, which it was the intention of the autkorities
concerned to prosecute,

Thus Articlie 1 of the French Ordinance of 28 Auvgust 1944, states that,
"in particular” certain specif. .d provisions of the Code Pdual and Code de
¢stice Militaire shall be the subject of prosecution in accorcance with
the provisions set out on page 136_of this Chapter if thej tave been
cecmitted in the circumstances described therein., Further, Article 2 of
the Crdinance lays down that certain war crimes shall be treated as the
violation of certaln sgpecified provisions of the Codes:

"Article 2. The provisions of the Code P4nal and of the Code

de Justice Militaire shall be interpreted as follows:

1. The illegal recruitment of armed forces, as specified in
Article 92 of the Ccde Pénal, shall include ull recruitment
by the enemy or his agents;

2. Criminal association, as specified in Articles 265 et weg
of the Code P£nal, shall include within 1ts scope orgerirzations

or azencies engapged In systematic terrorlsm;

* See pags 137,

** Sso page 138, /3. Potsontsg
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3. Polsoning, as specified in Article 301 of the Code Pénmal,
skall include the exposure of persons in gas chambers, the
poisoning of water or foodstuffs, and the depositing, sprinkling,
or epprlying of noxious substances intended to cause death;

L. Premeditated murder, as spscified in Article 296 of the Code
Pénal, shall include killing as a form of reprisal;

5. Illegel restraint, as specified in Articles 341, 342 and 343
of the Code Pénal, shall include forced labour of civilisns and
depcrtation for any reason whatever of any detained or intermed
person against whom no sentence which is 1n accordance with the
laws and customs of war has been pronounced.

6. Illegal restraint, as specifled in parapgraphs 1 ond 2 of
Arvticle 344 of the Code Peéral, shall include tte employment on
war work of priscners of war or conscripted civilians;

7. Illegal restraint, as specified in the last paragraph of
Article 344 of the Code Pénal, shall include the employment of
prisoners of war cr civilians in order to protect the eneny,

8. Pillege, as specified in Articles 221 et seq, of the Code
de Justice Militaire, shall include the imposition of collective
fines, excessive or illegal requisitioning, confiscation or

splliation, the removal or export from French territory by
vwhatever means of prcperty of ary kind, including movable
property and money."

Article 2 of the Luxembourg Law of 2 August 1947, contains a similar
collection of paragraphs, interpreting provisions of the Qggg_géggl of
Luxembourg so as to cover various types of war crimes.

There are very few provisions in Norwegian eriminel law directly and
specifically concerned with foreign war criminals, The great majority of
tke offerces which could be punished as war crimes are in their nature,
covered by clauses of the Norwegian civil and military criminal codss
kaving generel application. There can be no doubt, claimed the Ministry,*
"that an execution cerried out as means of reprisal constitutes murder
(Airticle 233 of the Civil Crimiral Code). It is equally clear that the
erployment of prisorers of war or clvilians ag living buffers against
tnemy forces can be classified as murder, manslaughter, inflicting bodily
injury, etc. Collective fines (contrary to the Hague Regulatiors),
requigitioning, confiscation and the like must be regarded as robbery,

Ay employment of prisoners of war or civilians contrary to the regulations
———

* See pare 137, _
/of international
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of international law, illegal comscriptlon fcr forced labour, internment,

deportatlon, etc., are to be regarded as illegal deprivation of

freedcn.”

The Miaistry malntained, however, that: "The German ecoromic
explaitation of'Norway stands in this respect in a class by itself, Its
scale axd the forms in which it has teen carried out lie in scme respects
8o fer teyond the ususl conception of crimiaal law thet it i1s difficult or
even impossible to regerd the different acts as being within the scope of
existing provisions of the Civil or Militery Criminal Ccdes. In order to
amend this deficiency the Ministry consider it necessary to lay dcwn &
special provision which covers every kind of Germun exploitation in Norwey
performed ty force or threat thereof ..... Acts like the excescive 1ssue of
currency notes, unreasonable fixing of prices, irresponsible exploitation
of clearing agreements, etc,, can bardly be assimilated with any
particular crime already defined and covered by the law, If criminal
prosecution against those individuelly résponsible in this connection
should arise, it is deemed necessary that the law should give certain
instructions to those administering thre law. Tkose reguletions, however,
should be given a very compreaensive though general form, considering the
varied economic transactions which may arise in this connection.”

Accordingly the following provisicn is made by Article 2 of the law
on the Puniskment of Foreign War Criminals:

! "Confiscation of property, requisiyioniﬁg, imposition of
contributions, illegal imposition of fines, and any other form of
economic gein illegally acquired by force or threat of force, are
deemed to be crimes against the Civil Criminal Code, Article 267 and
Article 268, paragraph 3."

The Netkerlands Lay of July 1947 (Statute Book H.233) has succeeded
in following in a sense the Continental approach while at the same time
ensuring that no war crime or crime against humenity as defincd in
Article 6 (b) and (c) of the Charter of the Internationsl Military
Tribunal will go unpunished because of lack of jurisdiction on the part
of the Netherlands Courts, That law adds a new Article 27a to the
Extraordinary Penal Law Decree, of which paragraphs 1 and 2 read as follows:

"l. He vho during the time of the present war and while in the

forces or service of the enemy State is guilty of A war crime or any

.crime against humanity as defined in Article 6 under (b)Aor (c) of

the Charter belonging to the London Agreement of Bth‘August 1645

promulzeted in Our Pecree of hth January 1946 (Statute Book No. G.5)

shall, if such crime contains at the same time the elements of &

/punishable
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punishable act accbrding to Netherlands law, receive the punishment
laid down for such act.

2. If such crime does 1. at the same time contain the elements of
8 punistable act acccrding to the Netherlands law, tne perpetrator
shall receive the punishment laid down by Netherlands law for the
act with vhich it shows the greetest similarity."*

b, Swwory of the Contcnts cf the Appendix to this Crapter

It may be found convenient that a short swumeary be inserted at this
point of the contents of the Appendix to this Chapter, #*

The Appendix contains those municipal enactments concerning Jurisdiction

vaich, due to shortage of time, could not be subjected to any detalled
exaniration or ana.lyéis. Like all such provisions, they are of considerable
importance to the study of tae protection of human rights since they
determine what types of offenders can be brought before the courts, and it
seemed essentlal therefore that they should at least be quoted in this
Report. It has been decided therefore that.they should be set out in an
fppendix to tlie present Chapter.

The Appendix first quotes the relevant United Kingdom and British
Commonwealty pirovislons, and the difference which exists between the
Jurisdiction of the Australian War Crimes Courts on the one hand and those
of the United Xingdom and Canada on the other is shown.

There follows a brief re” .ence to the United States law on the
subJect, the relevant regulations being quoted elsewhers. The Chinsse
provisions are then quoted and those of Greece.

The jurisdiction 'ot the Courts of Belgium, Czechoslovakia, Poland and
Yugoslavia over wer criminals and traitors are then quoted, and attention
is finally paid to the Jurisdiction of the Military Goverrmment Courts in
Germany, both before and after the setting up of the separate Allied
Zonea of Control, Article II of law No. 10 of the Allied Control Council
and Articles 9, 10 aend 11 of the Charter of the International Military
™:hunal are quoted and their sipgnificance in this connection 1s indicated.

In recpsct of each country or legal system, some indication i5 glven
of the type of Court resronsible for the trial of war criminals.

o ———————

* Ttalics inserted.
* gSee pages 284-304,
/C. VIOLATICNS
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C. VIOLATIONS OF TEE RIGOT3 OF THE VICTIMS OF WAR CRIMES

————a s

(1) fie Pigkts t5 Life. :lealth and Personal Irtoprity

A large rumber of offerces for which war criminals have been condemned
have constituted violations of the rights to life, kealth and personal
intogrity of allied inhabitents of ozcupied territories, One rzlevant
general provision which was quoted, for instance, in the indictment in the
case ageinst Otto (klendorf and twenty-four others, Subseguent Pruceedings
Case No. 9, n21d before an American Military Tridunal at Nurrberg, is
Article 43 of the Hague Convention, which reads as follows:

"The authority of the power of the State having passed de
facto into the hands cf the occupent, the latter shall do all
in hils power to restore, and ensure, as far as possible, public

order and safety, respecting at the same time, unless aksclutely

prevented, the laws in force in the country.”

The provision most often quoted during war crime trials in this
connection, however, is Article 46 of the Hague Convention, perhkaps
besause it forbids more explicitly the types of offences for which the
alleged war cziminais are brought before the courts, This article reads
as follows:

"Family homour end rights, individual 1ife, and private
propervy, as well as relivious convictions and worship, must

be respected.'

Private property must not be confiscated,"

Article 46 is often quoted, for instance, in concentration camp
trlals. For example, the prosecutor in the trial of Josef Kramer and
forty-four others, held before a British War Crimes Cowrt at Lunehurg
from 17 September - 17 November 1945 (the Belsen trial), in his closing
address, claimed that the inhabitants of occupied territories were
protected by Article 46 and went on to quote the text of paragraph 383 of
Chapter XIV of the British Manuel of Military Lew, which bears a strong
likeness to the article of the Hague Convention: "It is the duty of the
occupant to see that the lives of inhabitants are respected, that their
domestic peace and honour are not disturbed, that thelr religious
convictions are not interfered with, and generally that duress, unlewful

and criminal ettacks on their persons, and felonious actions as regards
tkeir property, are just as punishable as in times of peace,"#*

* See War Crime Trial Law Reports published for the Unlited Naticns War
Crimes Commission by H. M., Stationery Office, London, Volume II, page 105

/In the
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In the Zyklon B case (the trial of Bruno Tesch and two others, held
before a British Military Court at Hamburg from 1 - 8 March 1946) the
owner of a firm which arranged for the supply of poison gas to Auschwitz,
among other destinations, and his secvond-in-a~msapd were found to have
known of the fact that this poison gas was used for killing Alliled
nationals interned in concentration camps and were sentenced to death,

Eerv agaln, the prosecution relled upon Article 46 of the Hague Convention,
to which, es ‘the prosecutor pointed out, both Germany and Great Britaein
wero parties, ’

To quote a tricl keld in the Far East, it may be pointed out that
Article 46 appears among the provisions sald to have been violated by
Tekashl Sakel, tried by the Chincse War Crimes Military Tribunal of the
Ministry of National Defence, Nanking, on 27 August 1946, This accused
was found guilty, inter alis, of inciting or permitting his subordinates
to wound non-combatants, to rape, to plunder, to deport civilians, to
indulge in cruel punishments and torture, and to cause destruction of
property.

Amcng the many other triels which are relevant in this connection,
the following may be mentioned: The trial of Max Pauly and thirteen
otters held at Hemburg from 18 March to 3 May 1946, (the Neuengamme Trial),
the trilael of Hermann Vogel and five others, held before the Polish Special
Criminal Court in Lublin from 27 November - 2 December 1944 (the Majdanek
triel)} and the trial of Yamura Seburch held before the Netherlends
Temporary Courts Martial at Balikpepen (N.E.I.) on 13 September 1946,

France, as an ex-occupied territory, has hsld & large number of trials
for offences committed ageinst civilians, especially offences causing
death and personal injury. A lerge number of reports on such trials are
in the custody of the United Nations War Crimes Commission, but the relevant
aerticles of international conventions are not mentioned in the French
documents supplied. (cf., page 153). It 1s clear, however, that the many
cases of unjustified killing, woundiné, etc, which appear in these trials,
vould come within the scope of Article 46 of the Hague Conventionm,

Allegations of terrorism against the civilian population aere relevant
in this comnection. (cf. the Dutch trial mentioned above and the trial of
Eberhard von Mackensen and Kurt Maelzer, German natiocnals, tried by a
Military Court for the Trial of War Criminals at Rome on 18 -

30 November 1946)

Cases of rape fall within this heading. (cf. trial of Hans Muller,
keld before a Military Tribural at Angers on 30 November 1645,) and also
cases involving medical experiments (cf. the trial of Martin Gottfried Weiss

/and thirty-ninc
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and thirty-nine others held before & Gereral Military Government Court at
Dachau from 15 November - 13 December 1945 [ghe Dachau Concentration Camp
tria._]; and the trial of Erhard Milch before an American Military Tribunal
at Nirnberg from 4 February - 16 April 1947 ﬁ}ﬁrnberg Subsequent
Proccedings Trial No. 27.)

In connection with mercy killings, reference should be made to the
trial of Otto Sukipp and Kurt Kiehne, Generel Military Govermment Court at
Ludwigsburg, 9 April 1946.

Article II of the Chinese Law of 24 October 1946, governings the trial
of war criminels makes scme interesting provisions in its peragraph 3
which are relevant:

"Article II. A perscn who commits an offence which falls under
any one of the following categoriss shall be considered a war
criminel ......c0.0. _

. 3., Alien combatants or non-combatants who during the war or

a period of hostilities against the Republic of China or prior

to the occurrence of such circumstances, nourish intentions of

enslaving, crippling, or annihilating the Chinese Nation and
endeavour to carry out their intentions by such methods as

(a) killing, starving, massacring, enslaving, or nrass

deportation of its nationals, (b) stupefying the mind and

controlling the thought of its nationals, (c) distributing,
spreading, or forcing people to consume, narcotic drugs or
forcing them to cultivate plants for meking such drugs,

(4) forcing pecple to consume or be innoculated with polson,

or destroying their power of procreation, or oppressing and

tyrannising them under racial or religious pretext, or treating

them inhumanly." .

(i11) The Right to Freedom of Movement

Cases involving charges of deportation are relevant in this connection,
See for instance the trial by e Chinese Military Tribunal referred to on
page 1k7; trial ¢f Robert Wagner and six others, held before a French
Militery Tribunal at Strasbourg on 3 May 1946; and trial of
Wilkelm Artur Konstatin Wagner before the Norwegiaen Eidsivating Lagmennsrett:
from August - October 1946, Slave labour is dealt with in the trial of
Erkerd Milch, tried by an American Military Tribunal at Nlirnberg frem
4 February - 16 April 1947, in the trial of Carl Xrauch and twenty-two
others which was opened by an American Military Tribunal at Nirnberg on
14 August 1947, and in the trial of Alfried Krupp vor Behlen und Halback
and eleven others, which will ‘ﬁe held at Niirnberg before an Americen

Militery Tribunal (Subsequent Proceedings Cases Nos. 2, 6 and 10),
/Conditions
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Conditions under which deportation beccmes a crims are set out in the
Judgment of the Mileh trial, Reforence should also bo mede to tho trial
of Captain Eitarc Chinohara and two others before en Australian Military
Court at Rabaul from 30 March - 1 April 1946,

The deportation of civilians and the compulsory enlistment of soldiers
among the inhabitants of occupled territory are specifically declared war
crimes by the Canadian War Crimes lew®* and by Article III of the Chinecse
Wer Crimoes Law, Article 3 (3) of the Yugoslav War Crimes Law makes
similar provisions.** Article 2 (1) and (5) of the French Ordinance of
28 August 194k4, states that:

"l. The 1llegal recruitment of armed forces, as specified in

Article 92 of the Code l'enal, shall include all recruitment by

tne enemy or his agonts8;..ccecacesscerscascsonee

5. Illegal restralnt, as specified in Articles 341, 342 and

343 of the Code Penal, shall irnclude forced labour of civiliens

and deportation for any roason whatuver of any detalned or interned

person against whom no sentence which is in accordance with the

laws and customs of war has been pronounced...."

(111) The rizkt to & Falr Trial

Even members of an undorground movewent have the right to a fair
trial on capture. Many of the trials mentioned under "2. Allied
Oivilians in Occupied territories who take up Arms against the Enemy"
(see page 152) are ralevant here. The questlon of the wrongful extension
of the Nazi law and courts ®o occupled territories is dealt with in the
trial of Josef Altstotter and fiftoen others, tried by American Militery
Triﬁunal at Nirnberg (Subsequent Proceedings Case lo. 3), and refurence
should also be made in this ccnnectlon to the trial of Robert Wagner and
8ix others before a French Military Tribunal at Strasbourg on 3 May 1946,

In the latter case, the Court established that on sevoral occesione
Wegner violatod the right to fair trial of French citizens who did not
comply with compulsory enlistment in the German forces. On all these
occasions hagner instructed the prosecutors what punishment to request
and imposed upon the Judges the sentence to be pronouncaed by them in the
trial of such French citizens, In one of two specific cases submitted,
concerning a Thoodor Witz, the officer in charge of the jrosecution was
of the oplnion that the offence deserved four to five yeers imprisonment.
This prosecutor went on luavu and was replaced by another who, Jointly
with tho President of the Court, acted upon Wagner's instructions, The
result was that the defendant was sentenced to death and execufed.

* Bec page 125.
** See page 295.
/The victim
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The victim was a youth and his offence consisted in the possession of a
pistol of a very old type.

{iv) _Family Rights

"Family Rights" are specifically protected by Article L6 of the
Hague Convention, and meny of the offences for vhich war criminals have
been condemnced have, in fact, constituted violations of these rights.
Examples are provided, for instancs, by tle splitting up of families for
purposes of deportation to slave labour.

In the trial of Heinrich Gerike and seven othors before a British
Military Court at Brunswick frow 20 March to 3 April 1646 (the Velpke
Children's Home Case), the prosecution relied upon Article 46. In this
case, various accused were found guilty of being "concerned in the killing
by wilful neglect of a number of childrem, Polish nationals", It was
shown that they were luplicated in the establishment and running of a
home to which Polish female workers in a district of Germony were forced
to send their children; the obJject being to free the parents for forced
labour for the benefit cf the German sconomy. Many of the children dled
through neglect.

(v) Religious Richts

Viclations of religious rights, inter alia, were alleged in the triel
of General Tomoyuki Yamashita, tried before an American Military Commission
at Manila, Philippine Islands, from 1 Ociober - 7 December 1945. In this
case, it was shown ibat, cmong the groat destructlon ceused by troops
under the accused's cormand, figured the destruction of religious edifices,
Such destruction of religlious property may Wewever passibly be better
classed wyder the heading of devastation of property rather than under ths
heading of violation of individual religious rights.

"Foreed conversion to another faith" 1s declared criminsl by
Article 3 (3) of the Yugoslav War Crimes Law of 25 August 19k5.%

{vi) Property Rights

Allegations of vioclations of property rights have been frequent in
war crime trials. Once egain, "private property" is specifically mentioned
in Article 46 of the Hague Convention. ‘

There are many examples amorg the trials by French Militaz{y Tribunals
of the destruction or theft of property in occupled France., Among other
trials denling with destruction of property mey be mentioned the trial of
.Takashi Sakai by the Chinese War Crimes Military Tribunal of the Ministry
of Net.onal Defence, Nanking on 27 August 1946.

% See page 13C.
/The trial
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The trial of Friedrich Flick and five others, before an Amsrican
Military Tribural at Mirmberg (8wbsequent Proceedings Trial No. 5), and
the Krupp trial, (Subscquent Progeedings No. 10), deal with economic
plllaege among other matters. Also of interest in the same connection are
the Milch trial (Subsequent Proceedings No. 2) the trial of Oswald Pohl
and seventeen others, tried before an fAmericen Military Tribunal at
Nurnberg (Subsequent Proceedings No. 4), and the trial of Carl Krauch and
twenty-two others, vhich was opeped before an American Military Tribunal
et Miursberg on 14 August 1947 (the I. G. Farben Industrie case,
Subsequent Proceedings No. 6).

It may be relevent to mention under this heading provisions mede in
scveral instruments of municipal law declaring it a war crime to inflict
certaln types of inJury upon the economic system of am occupied country,
since such offences in a sense do meterial harm to the economic rights of
the individuals living in the territory in question. Thus, Article III
of the Chinese Law of 24 October 1946, declares to be war crimes , not
only "confiscation of property", "ipdiscriminate destruction of preperty",
"robbing" end "unlewful extortion or demanding contributions or
requisitions" but also "deprecilating the value of currency or issuing
unlawful currency notes". So also "debasement of the currency and issue
of spurious currency" is declarcd a war crime in the Canadiar Instrument
of Appointment of the Board of inquiry appolnted on 3 September 1945.%

A Norwegian provision treating verlous types of illegel economic gain as
wer crimes is quoted elsevwhere ., ¥*

(vi1) civic Rights

Perheps cases involving denationalizetion would fall under this
heading; see for instance the trial of Ulrich Greifelt and thirtecn others
vhich will be held at Nurnberg before an Americen Military Tribunal
(Subsequent Proceedings No. 8) in which the allegations include charges
of Qenocide, Genocide lq also cﬁarged in the trial of Otto Chlendorf and
twenty-three others (the ™Rinsatzgruppen" trial) which is being held at
Nurrberg before an American hilita.ry Tribunal (Subsequent Proceedings
Y¥o. 9). Two further trials vhidh are of intercst in this connection are
the French trial of Robert Wegner \(see pagoll9) and also the triel of
Jogef Altstltter (Subsequent Proceeddyzs No. 3).

The trial of Wagner and others cofberns , inter alia, rocrudtment for
the bensfit of the enemy, and also what e:rhq\unts to the crime of "genocide"
as defined in the resolution adopted by the \Se\neral Assembly of the

x Seé i:age 28, .
** See page 1uL, /United Bations
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Unised Nations on 11 December 1946,* and as prosscuted before the Nurrberg
Tridupal against the Major Gurman War Criminnls under Article 6 (c) of

the Nirrberg (liuxter.®* The prosecutor did not use the expression "genoclds',
but the alleget .ons made against Wngrner included the attempt to achicve a

complete Gormanlzation of Alsace.
The follo:ing ere some typical passages from the Indictment in this

oomnection: ‘
" ....2ench inscriptions disappeared even in villages; personal
pames v Jre germenised, French momuments were taken away or destroyed;..
the French language was eliminated both from administrative
inst-tutions, and from public use; German raciel leglsiation was
introduced....Jews were expclled as well as nationals whom the
German authorities treated as intruders. The property of political
essoclations and Jewlsh property were confiscated as well as
property acquired after 1lth Wovember, 1918...Nazi tuitlon was
immediately introduced in schools and universities...only Germens
had the right to teach;..... In 194l the French frenc was withdrawn;
compulsory labour was introduced.... Various decrees made
applicable German penal and civil law, economic and financlal
lesislation, and special laws relating to politicel crimes.... From
August 1942, ...military service was made compulsory.... Wagner
decided to transfer Alsatians inside the Reich. Over 40,000 were
interned in the camp of Schirmerk.... Numerous young men were shot
for having refused to serve in the Wehrmacht. When the resistance
to the compulsory military enlistment grew, Wagner did not hesitate

* Cf, Uhited Nations, Resolutions adopted by the Gencral Assembly during
the - acond art of ifs First ocsslon from 23 October 1o

15 December 194o, Leke Success, New York, 1947, pares 188-189,
Resolution No, 93, declaring the following:

"Genocide is a denial of the right of existence of emtire humen
groups, as homicide is the denicl of the right to live of individual
hupon beings..,.The General snssembly, therefore, affirms that genocide
is a crime under intcrnational law which the civilized world condemns
and for the commission of which principals and accomplices - whether
private individuals, public officials or statesmen, and whether the
crime is committed on religious, racial, political or any other grounds -
are punishable”,

#% of, Indictment of the prosecutors, Count Three, (a), paragraph 2, where
it is stated:

“They conductel dcliberate and systematic genocide, viz., the
extermination of raclal end national groups, against the civilian
populations of certaln occupiled territories in order to destroy
particular races and clesses of people and national, raclal or
religious groups....."

[to victimize
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to victimize the families which were denrorted to Germany. He

interfered with the administration of jJustice, giving orders as to

the punishments the prosecntors had to request and the Jjudges had

to impose in cases considered to be particularly serious."

It may te added that under the Canadian War Crimes Law the expression
"war crime" includes "attempts to denmationalize the inhabitants of )
occupied territory", and that Articlé JIT of the Chinese Var Crimes Law of
24 October 1946, includes within the definition of "war crime" "scheming
to enslave the inhabitants of occupied territory or to deprive them of
their‘status and rights as nationals of the occupied country".
2., Allied Civilians in Occupied Territories who Take up Arms against

the Enemy
Provisions relative to the question of the legal position of allied

civilians in occupied territorles who take up arms agailnst the enemy are
Articles 1 -3 of the Hague Convention, which provide as follcws:
"Article 1. The laws, rights, and duties of war apply not only to
the army, but also to militie and volunteer corps fulfilling all
the following conditions: .
(1) They must be commanded by a person responsible for his
subordinates}......
(2) They must have a fixed distinctive sign recognizable at a
distance;
(3) They must carry arms openly; and
(4) They must conduct their operations in accordance with the laws
and customs of war.

In countries where militia or volunteer corps constitute the
army, or form part of it, they are included under the denomination
"army".

Article 2, The inhabitants of a territory not under occupation who,
on the approach ¢f the enemy, spontaneously teke up arms to resist
the invading troops without having had time to organize themselves
in accordance vith Article 1, shall be regarded as belligerents if
they carry arms openly, end if they respect the laws and customs
of war,
Article 3. The armed forces of the belligerents may consist of
combatants and non-comﬁatants. In thé case of capture by the
eneny, both have the right td be treated as prisoners of war."
Trials which are of interest in this connection include the trial
of Yamamoto Chuéaburo by a British Military Court at Kuala Lumpur on
30 Januery to 1 February 1945, the trial of Karl Buck and ten others
before e British Military Court at Wuppertal from 6 to 10 May 1946, the
/trial of
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trial of Ecinrich Klein and fourteen others before a British Military
Court at 1 uppertal from 22-25 May 1946, the trial of General Victor
Alexande: Friedrich Willy Seeger and five others before a Military Court
at Wupr~rtal from 17 June - 11 July 1946, the trial of General Tomoyuki
Yemar ite, tried by an Americen Military C mmission at Manila frem
1 Or cober - T December ;9&5, the trial of Wilhelm List and eleven others
bclore an American Military Tribunal at Nurnburg (Subsequent Proceedings
Jase Mo. T), the trial of L/Cpl. Rehei Okmura and two others before an
Australien Military Court at Rabaul from 13-18 December 1945, the trial
of Werner Kretzschmar before a French Military Tribunal at Angers on
27 March 1946 the triel of Johann Genz before a French Military Tribunal
at Toulouse on 16 April 1946, the trial of Richard Wilhelm Hermarn Bruns
and two others before a Norweglan Eidsivating Lagmannarett on
20 March 1946 and the trial of Krir aaisekretdr Viilie August Kesting,
and Nils Peter Berherd Hjelmberg by the Gulating Lagmaausrett in
March 1946, and by the Supreme Court of Norway, July 1946,
3. Allied Civilians outside Occupied Territory

On a narrow interpretation, thé Hague Convention does not protect
civiliens outside of occupied territory, since the heading of Section II
of thc Heague Convention is '"Militery Authority over the territory of
the Hostile State". This interpretation has not, however, prevailed.
For instance, in the Hademar trial, (the trial of Alphons Klein and six
others before an American Military Commission at Wiesbaden which was
completed on 15 October 194%5,) various accueed were found guilty of
taking part in the deliberate killing of, among other people, over k(O
Polish and Soviet mationals, many if not most of whom were civiliens, by
injJections of poisonous drugs. Here, the fact that the offences took
place in Hadamar, Germany, and not in occupled territory, was, of course,
treated as entirely irrelevant. Another example among vhe many in
existence, is the Belsen trial. In this trial, +the oficnves committed
in Auschwltz esnd those committed in Belsen were t.2aucd Dy the court as
being on entirely the same footing, the fact that Belsen was on German

territory and Auschwitz in occupled Poland being treated as beside the
point from the legal point of view. In his opening statement in the trial,
the prosecutor quoted paragraphs 442 and 443 of the British Maonual of
Military Law:
"4}h2, War crimes may te divided into four different clésses:
(1) Violations of the recognized rules of warfare by members
of the ermed forces...
443, The more importent violations are the following ...
ill-treatment of prisoners of war;... ill-treatment of

inhabitants in occupied territory..."
/The Prosecutor
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The Prosecutor claimed that although the words '"inhabitants in
occupied countrics" were used,‘it wus obvious that they should be extended
to "all inhebitants of occupicd countries who have becn deported frcm their
own country,” the deportation, in fact, being a further infringemont.

In the trial of Helnrich Gerike and seven others (the Velvke
Children's Heme case, to which reforence has already been made*),
various accused were found guilty of being concerncd in the killing by
wilful neglect of Polish children born on German territory.

Article 46 of the Fague Convention was drafted at & timc when
dcportations for forced labour cn the scale carricd out by Nazi Germany
could not have been contemplated, and strictly speaking, applies only
to the behaviour of the occupying pcwor within {he occupied territery,
Nevertheless, it is clecr that the general rule laid down therein must
be valid also in respect of inhabltants of the occupied territory who
have beon sent into the country of the occupant for forced latour, as
had mothers of the children wlio werc sent to the Velrke Baby Home, end
to the children born to them while in captivity. The prosecutor in this
trial polnted out, as di1d the prosecutor in the Belsen trial, that such
deportation was in 1teelf contrary to inturnational law, as wa® etated. in
Oppcnheim-Lautcrﬁacht, Intcrnotional Law, Volumz II, 6th Edition, on
pagos 345-6, in the following passage:

"....there is no right to deport inhabitants to thc country of the

occupant, for the purpcse of compelling them to work there. When

during the World War the Germens derorted to Germany several
thousands of Belgian and French men and women, and compellcd them
to werk there, the whele civilized world stigmatized this cruel

practice as an outrage.”

It could, of coursc, have boen argued by the defence in both the
Belsen triel and in the Velpke Baby Home trial tlat the offence of
deportation was committed by perscns other than the accuscd; nevertheless
it seems reasonable to assume that the inhabitants of an occupied
territory keep thcir rights under Internationel Law when forced to leave
their own country, even though this 1s not exprassly provided In the
Haguc Convention,

For the rights of deportcd labour, referencec should be made to
the Judgment in the Milch trial (Subsequent Procecdings No. 2).

4.  Non-Allied Nzotionals
Encmy nationals are left unprotected in war crime trials proper,

by contrast with trials of what are known as "crimes against humanity".

R Y

* See page 150,

/Eor instance,
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For instance, the British Royal Warrant provides, in Rcgulation 1, that
the offcnees to be tricd by British Militery Courts shall only be
violotions of the liws and usugos of war comuitted during any wer in which

His Majesty has becn or may be cngaeged at any time since 2 September 1939.
The question recceived some discussion during the Lourse of the
Belsen trial (sec page 146)., On 3 Octobor 1945, the defence objected to
tho proposal of the prosecution to put in affidavits which included the

allegation of an cffence committcd against a Hungarian girl, Defence
Counsel pointed out that the charge against the acvused rcferreu to the
committing of a war crime which lnvolved the 1ll-trcatment end killing
of allicd nationnls, Counsel also thought that it was within the
knowlcdge of the court that a war crimoc could not be committed by a
German against a Hungarian. sinco the lotter would not be an Allied
national, The Prosccutor made two points in replying: Hungary, he
sald, loft the Axis beforc April 1945, and had come on to the Allied
slde; at that time, therefore, the Hungarlans were at lcast some form
of Allies, though Counsel did not know to what extent. A more general
point made by tre Prosecutor wes that what he was trying to prove was
the treatment of the Allled inmates of the camp. He thought that he
was. perfectly entitled to put before the Court cvidence of the treatment
of other persons in the camp. If there were ten people and he wanted
to prove that one of them was badly treated, in the Prosecutor's
sutmission, he was perfectly entitled to prove that the ten were beadly
treated. The treetment of all the inmates in the camp was relevant

to show the treatment of any individual inmate.

The Court dccided that the paragraph be included in the evidence
before the Court. :

Colonel Smith* claimed that only offcnces egainst Allied nationals
could be rcgarded by the Court as war crimes. and that "Allied nationals”
meant nntionals of the Uniﬁed Nations. The term therefore excluded
Hungarians and Italians. As has been seen, the Prosecutor himself in
offoct disclaimed any intention of charging the accused of crimes ageinst
persohs other than Allied naticnals. Both Prosccution and Lefence
therefore recognized thet, under the Royal Warrant, the Jurisdiction
of British Military Courts is limited to the trial of war crimes proper
and excludes crimes against humanity as defined in Article 6 (c) of the
Charter of the International Military Tribunal. British Military Courts
doal with such crimes only if they are also violatiomns of the laws and

usages of war.

* Counscl for the Pefendants in general.
/Nevertheless,
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Nevertheleoss, it must bo added that offences esgainst non-allied

nationzls do fall within the Jurisdiction of some courts other than
International Military Tribunals in Nurnberg and Tokyo, for instance,
some of the United States Miltary Commissions appointed for the Trial
of War Crimes.

0f these, thq narrowest Jurisdiction is that vested in the Military

Commissions appointed in the Medlterranean Theetre of Operations. In tho
Mediterranean Regulations (Regulation 1) the cexpression "war crime" mcans

a violation of the laws and customs of war.¥

Under the Puropeen Directive** (parsgraph 1 a), Militery Cormissions

arc appointcd for the tirial of porsons who are chorged with violations

of the laws or customs of war, of thc low of nations or of the laws of

occupied territory, or any part thercof. The European Iircctive adds
thorefore to the Jurisdiction of Military Ccmmissions violations of the

laws of nations other tian the laws or custcms of war, and violatlons of

tho local law of the occupied territory. 1In Regulation 5 of the Pacific
September Regulations, the offences falling under the Jurisdiction of the

Military Cormissions are described as follows:

"Murder, torture or ill-treatmcnt of prisoners of war or pcrsons
on the seas; killing ox ill-treatment of hostages; murder, torture or
ill-treatment, or deportation to slave labour or for any other illegal
purposc, of civilians of, or in, occuvied territory; plunder of
public or private property; wanton destruction of citics; towns or
villages; devastation, destruction or damage of public or private
property not Justified by military necessity; plemning, preparation,
initiation or waging of war of aggrcssion, or an invasion or war in
violation of international law, treaties, agrecements or assurances;
murder, extermination, enslavement, doportation or other inhumanc
acts conmitted ageinst any civilian population, or persecution on
pclitical, racial, national or rcligious grounds, in cxecution of
or in somnection with any offence within the Jurisdiction of tho
comrasion, whether or not in violation of the domestic law of the
country where perpotrated; end all other offences agelnst the laws
or cuslunms of war; participation in a common plan or comspiracy to
accomplivh any of the foregoing. Lecaders, organizers, instigators,
accessories and accomplices participating in the formulation or
execution of any such common plan or comspiracy will be held responsible
for ell acts performcd by any person in execution of that plan or

conspiracy.

*

*%

By command of General McNarney, Recgulations for the Trial of {Jar Crimes
for the lcditerrancan Thectrc of Operations were made on 23 Scptember 154
by Circular No. 114,

By ccmmand of General Eisenhower, a directive regerding Military
Ccmmissions in the European Theatre of Operations was made by an

Order of 25 August 1945. Jthe Pacitic
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The Pacific Regulations of 5 Deccmber 1945,% define the offences to
bc tried by the Military Commissions in the Pacific Thcatre in the following
words (Regulation 2 (b)):

"(1) Militery Commissions, cstablished herounder shall have jurisdictier

over all offences including, no*t limited to, tre following-

(&) The planning, proparation, initiation or wegirg of a wer
cf aggression or & war in violation of international
trcaties, agrecments or assurances, or participation in
a ccmmon plan or consplracy for the accomplishmeat. of
any of the foregoing.

(b) Violations of the laws or custems of war. Such violations
shall include, but not be limited to, murder, ill-treatment
or deportation to slave labouf or for any other purposoc of
civilian population of or in occupied tcrritory; murder ot
11l-treatment of priscners of war or internees or persons
on the scasg or elsewhere; improper treatment of hostages;
plunder of public or private property; wanton destruction
of cities, towns or villages; or devastation not Justified
by military necessity.

(c) Murder, extormination, enslavcment, deportation arnd other
inkuman acts committed ageinst any civilian population
before or during the war, or persccutions on polivical,
racial or religious grounds in execcution of, or in conncction
with, eny crime defined herein; whether or not in violation
of the domestic laws of the couptry whero perpetratod.

(2) The offence noed not have been committod after a particular date
to'render the responsible party cr parties subject to arrest,
but in gencral should have been ccmmitted since or in the period
immediately precoding the Mukden incident of 18 Scptomber 1931."

In tho China Regulations®* the Jjurisdiction of the Commission 1is
circumseribed as follows: "Thc military ccmniecsions egtablished hereundcr
skall hrave Jjurisdiction over the following offences: Violations of
the lews or custems of war, including but nct limited to murder, torture,
or ill-trcatment or prisoncrs of war or persons on the seas; killing or
111-treatment of hostages, murder, torture or ill-treatment, or deportation
to slave labour or for any other illegal purposes, of civilians of, or
in, occupied territory; plunder of putlic or privete property; wanton

* '"Rogulations Governing the Trial of Accused War Criminals", issued
by Gereral MacArthur.

*% A set of Rugulations issucd for the China Theatre on 21 January 1946.
/destruction
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destruction of citics, towns or villages; devastotion, destruction or
damage of public or private propcrty not justified by military necessity;
murdsyr, exterminaticn, enslavement, dsportation or other inhuman acts
committed against any civilian population, or persecution on political,
racial, national or religious grounds, in executlon of or comnecticn

with any offence within the Jjurisdiction of the commission, whether or

not in violation of the domestic law of the country where perpetrated;

and all other offences against the laws or customs of war; participation
in & common plan or conspiracy to accomplish any of the foregoing.
Loaders, orgenizers, instigators, accessorices and accomplicos participating
in the formuletlon or exccutlion of any such common plan or conspiracy

will bo held rcspemsible for all acts performed by any person in execution
of that plan or conspiracy."

In describing the offcnces subJect to trial by Military Tribunals
the Regulations used in the Pacific Theatre and in China reflect the
influence of the Four Power Agrecment of 8 August 1945, and particularly
of Article 6 of thc Charter of the International Military Tribunal amnexed
to it. Undoer the Charter tho Intermaticnal Military Tribunal has
Jurisdiction ovor:

(a) Crimcs against peace,

(b) War Crimes, namely violation of the laws or customs of wer, and

(¢) Crimes against humanity.

Military Commissions operating under thc Pacifie Rcgulations have
Jurisdiction over all offences, including, but not limited to, the threc
typos of offonces enumerated. It is also expressly stated there that
the offencos need not have beon committed after a particular date, but in
general shculd have been committed since or in the period immediately
preceding tho Mukden incident of 18 September 1931.

Trials h.11 by tho courts acting under Lew Fo, 10 of the Allicd
Control Cownmril Tus Germany also, of course, pocezss Jurlsdiction over
crimes agaircs hwsanity (and indeed over crimes against peace), as well
as over war crimes. (See page 134). It should be added that paragraph 2
of the Tanish Act of 12 July 1946, regarding the punishment of war criminals
states that "... This act shall apply ... alsc to all acts which, though
not spccifically cited above, are covered by Article 6 of the Charter of
the Intermational Military Tribunal ..."# ’ '

Neutrel citizens ere also, to some degree, protected by war crime
trials. For instance, Article 1 of the Norwegian Iaw of 13 December 1946
on the Punishment of Foreign War Criminals, provides:

* Rogarding Article 6 of the Charter sec above, Chapter I, Section B.
/"Acts which
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"Acts which, by reason of thcir character, come within the acope
of Norwcglan criminsl legislation are punisheble, according to
Norwegian law, if they wero committed in viclation of the laws and
custons of war by enemy citizens or other aliens who were in cnemy
sorvico or under emomy ordars, and if the sald acte were committed
in Norway or were directed against Norwegien citizens or Nerwegian
interests. In accordance with the terms of the Civil Criminal
Code No. 12, paragraph 4, with which should be read No. 13,
paragraphs 1 and 3, the above provision applies also to acts committed
abroad to the prcjudice of Allied legal rights or of rights which, as
laid down by Royel Proclamntion, are deemed to be equivalent thoreto,"*
An cxplunatory memorandum of the Norwegian Ministry of Justice and

Police decaling with this law states that, in referring to rights which are
equivalent to Allicd rights, the Drcltemen had in mind particularly:

(a) Danish citizens and their cconomic intercsts, and (b) noutrel citizens
in Norway or othor Allicd armed forces or persons employsd in othor Allied

war work.
Cortain categorios of neutral citizens would scem also to be protected
by Article 1 of the French Ordinance of 28 August 1944, concerning the
" prosecution of war criminals, which provides as follows:
"Article 1. Enemy nationals or agents of other than French nationality
who arc serving cnemy administration or interests and who are gullty
of c¥imeg or offences comitted since the begloning of hestilities,
elther in France or in territeries under the suthority of France, or
againast a French national, or & percson under French protection, or a
person serving or having served in the French armed forces, or a
stateloss person rosident in French territory before 17 June 1940,
or a refugee resliding in French territory, or ageinst the property
of any natural persons enumerated atove, and against any French
corporate bodies, shall be vprosecuted by Fronch military tribunals
and shall be Judged in accordance with the French laws in force, and
according to the provisions set out in the present ordinence, where
such offences, even if committod at the time or under the pretext
of an oxisting state of war, are not Justified by the laws and
custcms of war."
Article VII of the Chinesc Law of 24 October 1946, governing the
trial of war criminals, provides that: )
"Alien combatants and non-combatants who committed any of the offences
provided under Article II against the Allied Nations or their nationals,

% TItalics not in tho original.
/er against
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or agrinst alicns under tho protcotion of the Chinese Govermment are
subjecl to the application of the present Law." (Italics inscrted.)
Relevant in this connection also is the trial of Johamn Schwarzhuber

and fifteen others, tried befors a Military Court at Hamburg from
5 Decembor 1946 - 3 February, 1947, (tho Ravensbruck Concentration Cemp Trial).
Of some interest in connection with the rcquirement that a breach of
the. laws and usages of war cennot involve offences by encmy nationals
against enemy nationals, is the quesation whethor territory can be annexed
while war is still in progress., Thus, ipn the Bolsor btrlal* the defence claimed
that a numbor of the victims of atrocities committed in Belsen and
Auschwltz had ceased to be Allled natlonals and had become German subjects
as a rcsult of the annexation of their Homelands by Germany. The prossecution
replied that before 1t was possible for a country to be annexed, the war
nust be ended. While a war was still in progress, the citizens were
entitled to the protection of the Hague Convention.
Oppenheim-Lauterpacht, International law, Volume I, Fifth Edition,
page 450, states that the act of forcibly taking poasesaion of a part of
an emeny's territory during the continuance of wer, "although the conqueror

ray intend to keep the conquered territory and thcrefore to annex it, does
not confer a title so long as the war has not terminated either through
simple cessation of hostilities or by a treaty of pease. Therefors, the
practice, which sometimes prevails, of annexing during a war a conguered
part of enemy territery cannot be approved. For annexaticn of conquered
enemy territory, whether of the whole or of part, confers a title only after
8 firmly established conquest, and sc¢ long as war continues, conquest is not
firmly established,

This doctrine was underlined in the Jjudgment of the International
Military Tribunal at Nurnberg where it was stated:

"A further submission was made that Germany was no longer bound

by the rules of land warfare in many of the territories occupied

during tho war becouse Germany had completely subjugated those
countries and incorporated them into the German Reich, a fact which
gave Germany authority to deal with the occupied countries as though
they were part of Germeny. In the view of the Tribunal it is
unnecessary in this casc to decide whether this doctrine of subjugation,
dependent as it is upon military conquest, has any application where
the subjugation is the result of the crime of aggressive war. The
doctrine was never considecred to be applicable s¢ long as thers was

en army in the field attempting to restore the occupied countrles to

¥ See page 1'6,
/their true
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their true owncrs, and in this case, therefore, the doctrine could not

apply to any territories occupied efter 1 September 1939. As to the

war crimes committed in Bohemia ard Moravia, it is a sufficient answer

that these territories were never added to the Reich, but a meore

protectorate was established over ther,"s

The same problom was touched upon in the Milch trial. (See page 148),
5. Amed Forces ‘

Vory few trials have so far becn brought to the attention of the
United Nations Wer Crimes Camnlssicn in wvhich allegations of viclaetions
of laws and custcms of war, designed to protect the fighting forces
against illegal means of warfarc, have beon the subject of trials.

In the triel of S.S. Brigadcfihrer Kurt Meyer, held by a Canadian
Military Court at Aurich from 10-28 Docember 1945, it was alleged,
inter alia, that the accused, in violation of the laws and usages of war,
during the fighting in 1943 - 1944, in Belgium and France, "incited and
counselled troops under his command to deny quarter to allied troops,”
and this was one of the charges on which Meyer was found guilty. Nevertheles
it is doubtful whether such offences should be classified as offences against
the members of armed forces or offences against prigoners of war. They
are of courss specifically prchibited by Articlo 23 (d) of the Hague
Convention which provides:

"Article_gi. In addition to the prohibltions provided by spocial

Conventions, it is particularly forbidden:

(d) To declare that no quarter will be given;"

6. Priscmers of War

Cases concerning offonces against prieoners of war and against
inhabitants of occupied territories form the two main categories of wer
crioe trials, . .

(1) Interpretation of the term "Prisomer of War"

Under this Leading, the following questions, among others, should be

examineds
(a) The interpretation of the Hague and Geneva Conventions so as

to covor crimos committed not in camps, but on tho line of march,

Trials which arc relcvant to this point include the trial of -
Arno Heering, heold before a British Military Court at Hannover from
24-26 January 1946, in which a member of a guard company was accused of
111 -treetirg members of the British army and other British Allled nationels
while or the march vith a column of prisoners of war from Marienburg to
Brunswick. The accused was found guilty, the prosccutor having sutmitted
that the colurn of march described in the trial was to all intents the

% British Commend Papcr, Cmd. 6964, pagc 65.
/same and
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same and in the same position as a Prisoner of War Camp, All the duties set
out in the Geneve Prisoner of War Convention £oll on the shoulders of
the accused. ) .

Reference shouldva;so be made to the triel of Capt. Shoichi Yamaemoto
and ten others, Japanese nationals, tried by an Australian Military Court
from 20-27 May 1946 at Rabeul.

(v) TheiApglicaticn of the Hamue and Géneva Conventions to

crimes committed against Prisoners of War in Concentration Camps
During tne couse of the Belsen trial (see page 146) Col. Smith

(Tefonce Counsel) pointed out that in ome of the instances charged, where
victims were prisoners of war, a British subject who had been ceptured

a8 & prisoner of war wes transferred to tho concentration camp. This was
a clear international wrong, tut the wrong consisted in ceasing to treat
him as a prisoncr of war, in taking him ocut of the camp, where hLe was
protectéd by the Gerneva Convention, and putting him in a concentration
camp where he was exposed to the same treatment as any other immate. The
respensibility rested with those who sent him to Auschwitz or Belsen, but
the responsibility of the people at Auschwitz and Belsen was the same in
- regerd to that man as to any other immate. Counssl did not know whether
they even knew he was a priscner of war. In any case they had no option
but to treat him as anyone else.

In his clcsing address, the Prosecutor claimed that Colonel Smith
tad suggested that the crime involved was the moving of the prisoner of
var from the prisoner of waf camb inte the concentration camp and that
anything'which happened.to him thercafter was thereby excused. The
Prosecutor found it difficult to accept the suggestion that if a man were
111-treated in a prisoner of war camp that was a war crime, but if the -
111~treatment tock place outside in the street or in a corcentration camp,
1t was not.*

(c) The interpretation given to Article 23 (o)** of the
Hague Convention

Thb Hague Convention was drafted long before the possibility of airmen
escaping frem aircraft by parachute was thought of; ncvertheless, the
article of the Convention has, of course, been ilnterpreted to cover balcd-

out airmen, whether captured by the cnemy armed forces or by enemy civilians.

* In so far as 1t did not arrive at a special findirg regarding the victim
in quostion, who was merticned on the Belsen Charge Sheet, the Court
would appcar to have rejected Coloncl Smith's argumont.

*¥* Sce peages 170-T1,

/Refercnco
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Reference should be made in this conncection for instance to the trial of
Josaef Hangobl before an Amecri.an Militory Commission at Tachau on
18 October 1945, and to the trial of Alfred Kcller before an American
Intormediate Military Goverrment Court at Ludwigsburg on 2 April 1946,
In connoction with the application of this article and of .the Geneva
Convention to paratroops, see the trial of Hans Wiclman before a British
Militery Court at Hamburg on 29 November 1945 and the trial of Heinrich Klein
and fourtecn others before a British Military Court at Wuppertal from
22 to 25 May 1946, and also the trial of Kurt Student, before a British
Military Court, at Luneberg, Germany from 6-10 May 1946.

(&) The question whether membors of Resistance Movemcnts

become Prisoncrs of War on Capture

Seo for instance, the roferences made under Allied Civilians in
Occupied Territorics who take up Arms against the Enemy; see also trial
of Carl Baucr and two others before & French Military Tribunel at Dijon,
of which tho Jjudgment wes delivercd om 18 Cctober 1945, the trial of
Heinrich Sassc and three others, before a French Military Tribunal at
Bordcaux, of which the Judgment was delivered on 15 April 1946 and the
trial of Johann Genz, held beforc a Fronch Military Tribunal at Toulousc,
of which the Judgment was delivered on 16 April 1946.

In tho first of the French trials referrcd to above, a detachment of
Germen marinces captured three Frenchmen woaring mainly civilian clothes,
but having somc distinctive military signs as part of their germents, or
on the garmcnts themselves. One or two had a Frenmch tri-colour band arcund

trke arm as worn by members of the FFI and wore an Amsrican military cap.
The throe men were capturcd 1n the course of combats between German units
and regular French troops assistod by members of the FFI. All were shot
without trial ard without having ccmmitted any offcnce apart from the fact
that they fought with arms agoinst German units. The Tribunal found the
defendants guilty of "murdering thrce prisoners of wer" and condcmned them
to various pecnalities, one of thcem to death. In doing so the Tribunal
apparcntly admitted the argumcnt of thoe prosccution that what mattered
morc than the fact that the threc capturcd men wore some .distinctive
signs, was tho fact "that troops of the FFI were resisting for a wholo
dey against the...(German) column, clongside the regular French troops,
to the knowledge of the Germans, that tkey wore fighting against invading
trcops without having had the timc to orgenize themsclves and that,
cornscquently, they werc covered by the IV Haguc Convention..." This was &
rofercnce to Article 2 of the Hague Regulations, which covers civilians
"of a territory net under occupation”, who teke up arms to resist the
inveding troops without having had time to organize'thomselves in accordance
/with Article 1,
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with Article 1, if they carry arms cpenly, and if they respect the laws
and customs of wor. In this case the Tribunal establishod in addition
that the clilef defendant tried to invoke the right to "reprisals" by
submitting 1iu his defonce that he had ordercd the shooting of capturcd
French combatants only if thoy resumed fighting.

In the trial of Lieutenant W. Kretzschmar by a French Military
Tribunel at Angers (Judgment prenmounced on 25 March 1946) it was shown
that two mcmbors of tho French Resistance Movement had attackcd a small
German outpost with the intcntion of making prisoncrs and bringing them
to thoir headquarters. They failled and were instead captured themselves,
onc of them being wounded. Both had civilian clothes, but one worc a tri-
colour band around his arm and a tri-colour badge in his buttonhole.

The accuscd denied having roticed these distinctive signs and invoked in
kis defence an order by Hitler to shoot summerily all irrcgular combatants.,
The Tribunel found the defendant puilty of homicide "not Justified by the
lavs and customs of war!" and corndemned him to death. It is to be assumed
that the Tribunal admitted the Prosecutor's plea which was entirely based
on the existence of the distinctive tri-colour signs and that, as in the
proevious case, 1t treated the victims as prisoncrs of war entitled to the
protection of intcrnational law.

The above two trails are an illustration of the ways in which it is
pcssiblo to interpret the mcaning of Article 1 and 2 of the Hague
Regulations, and to extend recognition to humen rights in woar time in cases
vhere a narrow interpretation would have led to the opposite result.

(e) The Question of the circumstances in which Prisoners of War

See trial of Gemeral Victor Alexander Friedrich Willy Seeger and
five others, hcld before a British Military Court at Wuppertel from
17 June - 11 July 19%6.

(11) A General Provision Protccting Priscners of War

One general provision protecting prisoners of war is Article 18 of
the Geneva Prisoncrs of War Comvcntion, which provides thet:

"Each Prisoncr of War Camp shall be placed under the authority of a

regponsible officer..."

This article was quoted, for instance, by the prosecutor in the trial
of Arno Heering, Leld bcfore e British Military Court at Hannover, from
2h-26 Jamuary 1946,

(111) The Right to Life and Hcalth
Numorous provisions of the Haguc and Geneve Conventions attempt

to secure for prisénors of war their rights to life and health. Thesc may
be divided into %wo categorics: '
/(a) Those aimed
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(a) Those cimed at maintaining general minimum conditions
conducive to life and heulth and rlacing on the authoritics
holding prisoners, a duty to maintain prisoners of wer.
This class includes the following, all of which have been
quoted in actual war crime trials:

Bague Convention, Article k:

"Prisoners of war are in the power of the hostile Government,
but not of the individuals or corps who capture them.

They must be humancly treated.

All their personel belongings, except arms, horses and military
papers, romain their property.”
Hague Convention, Article T:

"The Government into whose hands prisoners of war have fallen
is charged with their maintenance.

In default of special agrccment between the belligerents,
rrisoners of war shall be treated, as regards rations, quarters
and clothing, on the same footing as the troops of the Goverrnment
which captured them."

Genova Prisorers of War Convention, Article 2:

"Prisonors of war are in the power of the hostile Govermment,
but not of the individuals or formation which captured them,

They shall at all times be humanely treated and protected,
particularly ageinst acts of violence, from insults and from
public curiosity.

Measures of reprisal against them are forbidden."

Geneva Convention, Article 3:

"Prisoners of war are entitled to respect for thelr persons
and honour. Women shall be treated with all consideration due to
their sex, '

Prisoners retain their full c¢ivil capacity."

Geneva Convention, Article 4:

"The detaining Power is required to provide for the maintenance
of prisoners of war in its charge.

Differences of troatment between prisoners are permissible
only if such differences are based on the military rank, the state
of physical or mental hcalth, the professional abilities, or the
sex of those who benefit from them.”

Gereva Convention, Articlc 7:

"As soon as possible after their capture, prisoncrs of war
shall be evacuated to depots sufficiently removed from the fighting

zonc for them to be out of danger.
/bnly prisoners
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Only prisoners who, by rcascn of their wounds or maladies,
would run grcater risks by being evacuated then by rcmaining mey
be kept temporarily in a dangerous zoue.

Prisoncrs shall not be unnocessarily exposed to danger while
"

awaiting evacuation from a fighting zane.....

Gencva Convention, Article 9:

"Priscners of war may be interned in a town, fortress,. or
other placc, and may be rcquired not to go beyond certain fixed
iimits. They may also be interned in fenced canps; they shall
not be confincd or imprisoned oxcept as a measurc indispenscbloe
for safety or heoalth, and only so long as circumstances cxist
which necessitate such e measurc,

Prisoners captured in districts which are unhealthy or
whose climate is dcleterious to persons coming from temporate
climates shall be removed as soon ap possible to a more favourable
climate,

"
L R I I R I A N N IR I R I R B BT A SR

Genuva Convention, Article 10:
"Prisoncrs of war shall be lodged in buildings or huts
vwhich afford sll possible safcguards as regards hygicne and

salubrity.

The premises must te entirely frec from damp, and adequately
heated and lighted. All precautions shall be taken against the
danger of fire.

As regards dormitorics, their total arca, minimum cubic alr
sﬁacc, fitting and bedding material, the conditions shall be the
samc as for the depot trocps of the detaining Power."

Geneva Convention, Article 11:

"The food ration of prisoncrs of war shall be cquivalent
in quantity eand quality to that of the dopot troops.

Prisoners shall also be afforded the means of preparing
for themselves such additional articles of food as they muy
posscss.

Sufficient drinking wator shell be supplied to them. The
use of tobacco shall be authorizcd. Prisoners may bo employed
in the kitchens. '

All collective disciplinary measures affesting food gro
prohibited.” '

Gencva Convcntion, Article 12:

"Clothing, underwear and footwear shall be supplied to
prisoners of war by thc dctaining Power. The regular renlaccment
/and repoir
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ond rcepalir of such articles shall te assured. Workers shall also
roceive working kite wherevor tho nature of the work requires 1t,

In all camps, cantecns shall be installed at which
prisoncrs shall be able to procure, at the local market price,
focd commoditics and ordinary articlec,

The profits accruing to the administrations of the caumps
from the canteons shall be utiliscd for the bemefit of the
prisoncrs.” ' 3
Geneva Convention, Article 13:

"Belligerents shall be required to take all necessary

hygicnic mensurecs to ensure the cleanlincss and salubrity of
camps end to prevent cpldemics.

Prisoners of war shall have for their usc, day and night,
conveniences which conform to the rulcs of Lyglene and are
maintained in a constant state of cleanliness,

In addition and without prejudice to the provision as far
a8 possible of baths and shower-baths in the cemps, the
prisoners shall be provided with a sufficient quantity of
water for their bodily clecanlincss. ’

Thoy shell have fecilities for engaging in physical
cxerolscs and obtaining the benefit of being out of doors.”
Genove Convention, Article 1h:

"Each camp shall possess an infirmary, wherec prisoners of
war shall receive attention of any kind of which they may be in
necd. If necessary, isoclation esteblishments shall be rcserved
for paticnts suffering from infectlious and contaglous diseases.
| The expenses of treatment, including thosc of tcmporary
remedial arparatus, shell be borne by the detaining Power.

Belligerents shall be requircd to issuc, on dcmand, to any
prisoner treated, an official stetement indicating thc nature and
duration of his illress and of the treatment rcceived.

It shall be permissiblc for beclligerents mutually to authorize
each other, by mcans of sneclal agrcements, to retain in the cemps
doctors and mecdicel orderlies for the purposc of caring for thoir
prisoncr compatriots.

Prisoners who have contracted & serious malady, or whose
condition nccessitates important surgical trcatment shall be
admitted, at the expense of the detalining Power to any military
or civil institution quelificd to trecat them."

/Geneva
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Geneva Convention, Article 17:

"Belligerents shall encourase as much as possible the organization of
intellectual end sporting pursuits by the prisoners of war."
Geneva Convention, Article 25:

"Unless the course of military cperacions demands it, sick and
wounded prisoner:c of war chall not be transferred if their recovery
might be preJjudiced by the journey."

Geneva Convention, Article 27:

"Belligerents may employ as workmen prisoners of wer who are
physically f£it, cther than officers and persons of equivalent status
according to thelr rank and their ebility.

Non-cormissioned officers who are priscners of wvar may be compelled
to undertake only supecivisory work, unless they expressly request
remuneretive occupatioa.
Gencva Convention, Article 28:

"The detaining Power shall assume entire recponsibility for the
maintenance, care, treatment and the payment of the wages of prisoners

of war working for private individuals."
Geneva Convention, Article 32:
"It is forbidden toc employ prisoners of war on unhealthy or

dangerous work. .
Conditions of work shall nct be rendered more arduous by
disciplinary measures."
Geneva Convention, Article 33:
"Conditions governing labour detachments shall be similar to those of

prisoners-of-war camps, particularly as concerns hyglenic conditions,

food, care in case of accidents or sickness, ccrrespondence and the

reception of parcels.

Every labour detachment shall te attached to a prisoners' camp. The
commandant of this camp shall be responsible for the observance in the
labour detachment of the provisions of the present Convention."

Tt will be noted, of course, that Articles 1k and 25 are also relevant
in connection with the rights of the sick and wounded (see page 178).

Examples of trials in which these articles have been quoted and in which
the rights of prisoners of wer to life and health have been vindicated; are
the following: Trial of Martin Gottfried Welss and thirty-nine others, before
& Americen General Military Covernment Court at Dechsu, from 15 November -

13 December 1945, (the Dachau Concentration Camp case), the trial of
/MaJor General Otsuka
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Major General Otsuka and forty-three others before an American Military
Commissicn at Singepore from 8 August - 10 October 1945, the trial of
Giulio Oldani, an Italian netional, tried before an American Military
Ccmmission at Florence frem 31 October to 7 November 1946; the trial of
Osweld Pohl and seventeen others, belore an iuerican Military Tribunal st
Nurnberg (Subsequent Proceedings Case No. 4); the trial of Friedrich Flick
and five others, vefore an American Military Tribunal at Nurnberg (Subsequent
Proceedings Case No. 5); the trisl of Carl Krauch and twenty-two others
before an American Military Tribunal at Nurnberg (the I. G. Farben Industrie
case), (Subsequent Proceedings No. 6); the trial of Josef Altstotter and
fifteen others, before an American Military Tribunel et Nurnberg, (Subsequent
Proceedings Case No. 3); the trial of Alfried Krupp von Bohlen und Halbach,
befors an American Mllitery Tribunel at Murnberg, (the Krunp case),
(Subsequent Proceedings No. 10); the trial of Captain Wadam! Shirozu and
thirty-five cthers, before an Australian v litary Court, from 2 to 18 Januery
1946 at Ambon and from 25 Jauaary to 15 February 194G at Morotai; the trisl
of Lieutenant Talsuke Kawazumi and eight others, before an Australian Military
Court at Morotail from 5 - 1l February 1946; the trial of Erich Killinger and
four others before & British Military Court at Wuppartal, from 26 November
to 3 December 1945; the trial of Arno Heering, before a Eritish Military Court
at Hanrover from 24 to 26 January 1946 and the trial of Kurt Student before a
British Military Court at Luneberg from 6 to 10 May 19L6.
(b) Those aimed at ensuring that prisoners of war are not exposed to
unnecessary denger, or wounded or killed without due cause. The following
articles oflthis class have been quoted in war crime trials:

Haglé Convention, Article 6:

"The State mey employ the labour of prisoners of war other than
officers, according to thelr rank and capacity. The werk shall not be
excessive, and shall have no connection with the operations of the war.

"
s e & e e e e

Hague Convention, Article 23:
"In addition to the prohibitions provided by special Conventions,
1t is particularly forbidden:
(¢) To kill or wound ;n:eﬁeﬁw:wﬁo; kaving 1aid down his arms, or

nc longer having means of defence, has surrendered at discretion;
(d) To declare thet no quarter will be given;"

Geneva Ccnvention, Article 31:

"Werk done by prisoners of wer shall havevno direct connection with
the cperations of the war. In varticular, 1t is forbidden to employ

/prisoners
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prisoners in the manufacture or transport of arms or munitions of any
kind, or on the transport of material destined for combatunt units.

Article 32 of the Ceneva Conventlon, which has been quoted above, is
elso relevant in this connection. _

Tiials in which these articles have been quoted and in which these rights
have been vindicated, are the following: United States trial cf General
Tomohuki Yamashita, (see page 150), United States trial of Tikitaki Yaichi
before a Military Commission at Yolichame on 7 V.arch.l9h6; trial of
Genji Metsuda and Jeichi Kuwashima, before en American Military Cemmission at
Shenghoi from 5 - 13 September 1946; trial of Tomoki Nakemura, before an
American Military Commission at Yokohama from 18 September to 28 December 1946;
trial of Hiroshi Fujii, a Jepanese national before an Amerlcan Military
Commission at Yokohcma from 28 Ssntember to 31 Deceuver 1946; triel of
Giulio Oldani, an Italien national boefore an American Military Commission
at Florence from 31 October to 7 November 1946; trial of Erhard Milch,
(Subsequent Proceedings case No. 2); trial of Oswald Pohl and seventeen others,
(subsequent Proceedligs No. 4); trial of Friedrich Flick and five others,
(Subseq_uenb Proceedings No. 5); trial of Carl Krauch and twenty-two: others
(Subsequent Proceedirgs No. 6); trial of Alfried Krupp von Bohlen und Halbach
and eleven others (Subsequent Proceedings No. 10); trial of General Anton
Tostler, before an American Military Commission, Rome, from 8 to 12 October 1945;
trial of Otto Sandrock and three others (the "Almelo Trial) before a British
Mlitery Court at Almelo, Holland, from 24 to 26 November 1945; the trial of
Rear-Admiral Nisuke Masuda and four others, before a United States Military
Commission at Kwajalein Island, Marshall Islands, from 7 - 13 December 1945,
(the "Jalult Atoll Case"); the trial of Leo Rosenau, before a British
Mlitary Court at Hannover on 13.August 1946, and the trial of Kurt Student
before a British Military Court at Luneberg from 6 to 10 May, 1946.

The above are, of course, only examples of this type of trial, since
cases involving alleget2ons of the killing or wounding of prisoners of war,
probably form the largest category of trials.

Two trials in which the prohibition ccntcined in Article 23 (d) of the
Hague Regulations was referred to, are the trial of S. S. Brigadefuhrer
Rurt Meyer before a Canadien Military Court at Aurich, from 10 to 28 Decerber
1945, and the trial of Karl Maria von Behren before a British Military Court
et Hamburg on 28 to 31 May 1946.

{iv) The Right to Integrity.of the Perscn

General articles protecting this right are the Hague Convention,

«ticle 4 and Article 23 (c) (see pages 166, 170,) and the Genevae _
Convention, Articles 2 and 3, (see pages 166, 99),
/These provisions
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These provisions have been quoted in numerous trials, particularly
where obvious i1ll-treatment of prisoners of war is involved. In the
nature of the offences alleged, no such comparatively detailled regulations
are required to prohibit these offonces as are required to protect the health
of prisoners of war. (The latter must incluue, for instance, provisions
rélating to food and clothing, hyglene, was\ing facilities, provisions for
physical exercise, etc.) .

Examnles of trials which are relevant imn this connection, include various
of the concentration camp cases. Reference should also be made to the trial
of Takashi Sakai, before a Chinese VWar Crimes Military Tribunal of the
Ministry of National Defence at Nanking on 27 August 1946, the trial of
Karl-Hans Hermann Klinge, before the Supreme Court of Norwey on 27 Februsry
1946, the trisl of S. S. Brigadefuhrer Kurt Meyer (see page 162) the trials
of Erich Killinger and four others and Arnc Heering, (see pages 162, 163; and
170); the trial of Willi Mackenser before a British Military Court, Hamnover,
on 28 January 1946; the triasl of Giulio Oldani, before an American Military
Commiission (see page 170); Nurnberg Subsequent Proceedings Cases Nos. 2,

3 and 4; the French trial of Richard Raith before & Military Tribunal at Nancy,
of which judgment was delivered on 18 May 1946; trial of Heinrich Heusch,
befora a French Permanent Military Tribunal at Metz on T November 1946, and
the trial of Plerre Humbert before a French Permanent Military Tribunal at
Metz on 9 January 1947.

It 1s, perhaps, relevant to include here cases 1llustrating the
prohibition of the infraction of excessive punishment on prisoners of war.
The relevant articles are:

Gereva Convention, Article L6:

"Prisoners of war shall not be subjected by the military euthorities
or the tribunals of the detaining Power to penalties other than.those
which are prescribed for similar acts by members of the national forces.

. Officers, non-commissioned officers or private soldiers,
priscners of war, undergoing disciplinary punishment shall not be
subJected to treatment less favourable than that prescribed, as regards
the same punishment, for similar ranks in the armed forces of the
detaining Power.

All forms of corporal punishment, confinemcnt in premises not
lighted by daylight and, in general, all forms of cruelty whatsoever,
are prohibited.

Collective penalties for individual acts are also prohibited."
Geneve Convention, Article 5k:

"Imprisonment is the most severe disciplinary punishment which may

be inflicted on a prisoner of war.
/The duration
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The duration of any single punishment shall not exceed thirty
days..." .

Relevant trials include United States trial of Giulio Oldani, (see page 170
and British trial of Arno Heering. (See pages 162, 163).

A triel illustrative of the prohibition contained in Article 2 of the
Geneva Convention, concerning the exposing o. prisoners of war to insults and
public curiosity, is the trial of Lieutenant Generel Kurt Maelzer, before an
Anericen Militery Commission at Florence from 9 to 1k September 1946.

. (v)__The Right to Freedom of Movement ‘

Reference is mede to pages 114 - 115 for certain materiel relating to

the shooting of prisocners of war while trying to escaps. A prisoner of war
must not, of course, be shot for attempting to escape.

Article 50 of the Geneva Convention, provides as follows:

"Escoped prisoners of war who are re-ceptured before they have
been able to rejoin their own armed forces or to leave the territory
occupied by the armed forces which captured them shall be liable only
to disciplinary punishment.

Prisoners who, after succeeding in rejoining their armed forces

or in lecving the territery occupied by the armed forces which

captured them, are again teken prisoner shall nbt be liable 1o any

punishment for their rrevious escape."

Relevant trials are: Trilal of Sub-Lieutenant Matagl Honji and
P/0 Eizo Kurokawa, before an.Australian Military Court at Morotal on
18 February 1946; trial of Captain Hyotaroc Yamamoto and twelve others, before
an Austrelien Militery Court at Rabaul from 3 - 6 May 1946 and the trial of
Captein Tcma Ikeba and three others, before an Australian Military Court at
Rebaul from 15 to 16 May 1946.

Further, the defence that the "prisoner was shot while trying to escape"
cannot be pleaded successfully 1f the only purpose of his escape was to save
himself frcm being killed, contrary to international law; see trial of
Johann Melchior and Walter Hirschelmann before an American General Military
Government Court at Ludwigsburg from 22 to 24 January 1g46.

The Geneva Convention provides, in Article 13, that prisoners of war
"shall have facilitles for engaging in physical exercises and obtaining the
bemefit of being out-of-doors”. The Hague Convention provides, in Article 5,
that: ' '

"Prisoners of war may be interned in a town, fortress, camp or other
place, and are bound nct to go beyond certain fixed limits; but they
carnot be placed in confinement except as an indispensable measure of
gsafety, and only while thq clrcumstances which necessitate the mesasure
continue to exist.” /Tnis last
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This last peir of provisions seems to fall more naturally under the
heading "Richt to Freedom of Movement" than dces the previous discussicn of
the position regérding prisoners who attempt to escape. Nevertheless, the
legal position regerding nrisoners who try to escape has some interest and
this section would seem to be the most appropriate one in which to include a
reference to the point. '

Further trials illustretive of the protection of the right of freedom
of movement of prisoners of war are the following: the trial of Colonel
Stefeno Orofalo, an Italian national, before a British Military Court at
Afregola on 20 and 21 May 194G5; the Dachau Concentration Cemp case,

(see rage 147); the American trial of Johann Melchior and Walter Hirschelmann,
(see page 172); Subsequent Proceedings cases Nos. 2, 3, 4 ahd 10, and the
.Cénadian trial of Johann Neitz before a Miiitary Court at Aurich from
15 to 25 March 1946. '
(vi) The Right to Feir Trial

A number of provisions deal with the right to feir trial. The Genevs
Prisoners'of War Convention prcvides as follows in Articles 60 to 67, which
comprise the contents of the section headed "Jud;cial Proceedings":

Article 60:

"At the commencement of a judicial hearing agaihst a‘prisoner of war,
the detaining Power shell notify the representative of the protecting Pove
as soon as possible, and in any case before the date fixed for the openimg

of the hearing.
.The said notification shall contain the following particulars:

(a) Civil status and rank of the prisonmer.

(b) Place of residence or detention.

(c) Statement of the charge or charges, and of the legal

provisions applicable.

If 1t is not possible in this nctification to indicété particulars
of the court which will try the case, the date of the opening of the
Learing and the place where it will take pléce, these particulars shall be
‘furnished to the representative of the protecting Power at a later date,
but as soon as vossible and in any case at least three weeks before the
opening of the hearing." ' )

Article 61:
"No priscner of war shall be sentenced without being given the
opportunity to defend himself.

No vrisoner shall be compelled to admit that he is guilty of the
offence of wkich he is accused." '

Article 62:
"The prisoner of war shall have the right to be assisted by a
qualified advocate of his own cholce, and, if necessary, to have recourse
/to the offices
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to the offices of a competent interpreter. He shall be informed of
his right by the detaining Pcwer in good time before the hearing.

Failiﬁg a cholce on the part of the priscner, the nrotecting Power
may procure an advocate for him. The detaining Power shell, on the
request of the protecting Power, furnisn to the latter a 1list of persons
quelified to conduct the defence.

The representatives of the protecting Power shall have the right to
ettend the hearing of the case. ‘

The cnly exception t¢ this rule is where the hearing has to be
kept secret in the interests of the safety of the State. The
detaining Power would then notify the protoctingvPower accordingly."
Article 63: C

"A sentence shall only be pronounced on a prisoner of war by the
same tribunals and in accordance wifh the same procodure as in the cage
of persons belonging to the armed forces of the detaining Power."
Article Gh:

"Every prisoner of war shall have the right of appeal ggainst any
sentence egainst him in the same manner as persons belonging to the
armed forces of the detaining Power."

Article 65:

"Sentences pronounced against prisoners of war shall be communicated
immediately to the protecting Power."
Article 66: '

"IP sentence of death is passed on a prisoner of war, & communication
setting forth in detail the nature and the circumstances of the offence
shall be addressed as socn as possible to the representative of the
protecting Power for transmission to the Power in whose armed forces the
prisoner served.

The sentence shall not be carried out before the expiration of a
period of at least three months from the date of the receipt of this
commumication by the protecting Power." A
Article 67:

"No prisoner of war may be deprived of the bemefit of the provisions
of Article 42 of the presént Convention as the result of a judgment or
otherwise."#*

— _
* frticle 42 leys down the right of prisoners of war to make petitions to

the captor authorities and to bring the notice of the protecting Power
to such petitions. .

, /Any trial
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Any trial in which the allegation is made that prisoners were shot
without cause 1s, of course, an illustration of the violation of the right
to a fair trial., In some cases, however, the right to a fair trial hes
been discussed in further detall. Reference is made to the following trials:
the trial of Karl-Hans Hermann Klinge, befcra the Supreme Court of Norway
on 27 February 1946; the trial of Karl Adam Golkol and thirteen others before
a British Military Court at Wuppertal from 15 to 21 May 1946; the trial of
Helnrich Klein and fourteen others before a British Military Court at
Wuppertal from 22 to 25 May 1946; the trial of General Victor Alexander
Friedrich Willy Seeger (see page 153 ; the trial of General Tomoyukl Yamashite
(see page 150); the trial of Jitsuo Dato and seven others before an American
Military Commission at Shanghat, from 1 to 22 July 1946; the trial of
Tanaka Hisakasu and five others, before an American Military Commission
at Shanghai from 16 - 31 August 1946; the trial of Shi eru Sawada and three
others, before an American Military Commission at Shenghal from 27 February -
15 April 1946 and also the trial of Oswald Pohl and seventeen others,
(Subsequent Proceedings Case No. k).

The above trials show, inter alia, that all types of prisoners, even
captured guerrillas are entitled to some form of trial before being subjected
to executio